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SECTION  IV. 

CONCERNING  PERFORMANCE. 

ANALYSIS. 
§  578.    Rationale. 

§579.  Definition. 

^  580-583.  I.  Covenant  to  pnrchase  and  settle  or  convey. 

§  580.  General  rule:  Lechmere  v.  Earl  of  Carlisle. 

§  581.  Forms  of  covenant  to  which  the  rule  applies. 

§582.  Special  rules. 

§  583.  Such  covenant  creates  no  lien. 

^  584-586.  n.  Covenant  to  bequeath  personal  property. 

§  584.  General  rule:  Blandy  v.  Widmore;  Goldsmid  v.  Goldsmid. 

§  585.  Limitations  on  the  rule;  covenant  must  not  create  a  debt  in  life- 
time of  deceased. 

§586.  A  legacy  not  a  performance;  distinction  between    "perform- 
ance "  and  "satisfaction  of  legacy.** 

§  587.  Presumption  of  performance  by  trustees. 

§§588-590.  Meritorious  or  imperfect  consideration;  theory  of. 

§§589, 590.  Defective  execution  of  powers,  relief  of. 

§  590.  Requisites  for  such  relief;  a  partial  execution -necessary. 

§  578.  Rationale. — The  equity  of  Performance  has  a  close 
resemblance  to  that  of  Satisfaction,  and  the  two  have  some- 
times been  confounded;  yet  there  is  a  clear  and  essential  dis- 
tinction between  them.  Both,  however,  as  well  as  the  doctrine 
of  Election,  ultimately  rest,  as  it  seems  to  me,  upon  that  broad 
principle  of  equity  which  refuses  to  admit  double  benefits  to  a 
siDgle  recipient,  by  raising  a  presumption  that  only  one  benefit 
was  intended.  Where  A.  is  under  a  prior  obligation  to  bestow 
a  particular  kind  of  thing  upon  B.,  and  he  afterwards  bestows 
upon  B.  a  different  kind  of  thing,  the  question  arises,  whether 
the  latter  benefit  was  intended  as  a  substitute  for  the  prior 
Vol.  n— 1 
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obligation?'    The  whole  would  torn  upon  the  donor's  inten- 
tion, although  that  intent  might  be  presumed.     If  the  second 
benefit  was  thus  intended  as  a  substitute,  it  would  be  a  sails- 
faction ^  and  not  a  performance;  the  prior  obligation  would  be 
satisfied,  but  not  performed.     Equity  would  not  permit  the 
recipient  to  claim  both  benefits;  but  since  he  is  not  bound  to 
accept  the  satisfaction  of  the  obligation  existing  in  his  favor, 
he  is  entitled  to  elect  between  them.    On  the  other  hand,  where 
A.  is  under  some  positive  obligation,  as  a  covenant,  to  bestow  a 
particular  kind  of  thing  upon  B.,  in  a  certain  specified  mannier, 
as  by  conveyance,  or  by  will,  and  instead  thereof  he  either 
voluntarily  bestows  the  same  kind  of  thing  upon  B.  in  a  differ- 
ent manner,  or  else  permits  the  same  kind  of  thing  to  devolve 
upon  B.  by  operation  of  law,  as  by  descent,  or  by  succession, 
there  is  clearly  no  substitution,  and  therefore  no  satisfaction. 
Equity,  however,  sees  in  such  a  transaction  no  indication  of  an 
intent  that  the  recipient  is  to  enjoy  double  benefits;  it  rather 
sees  a  contrary  intention.     If  the  benefit  actually  given  to,  or 
permitted  to  devolve  upon  B.,  was  not  intended  to  be  a  bounty, 
and  was  not  a  substitute  for,  and  satisfaction  of  the  prior 
obligation,  then  it  can  only  be  regarded  as  a  performance,  and 
A.  must  be  presumed  to  have  intended  to  perform  the  very  duty 
which  he  owed  to  B.     In  such  a  case,  B.  obtains  the  very  ben- 
efit which  he  had  a  right  to  demand,  the  fulfillment  of  the  very 
obligation  existing  in  his  favor,  and  he  has  therefore  no  elec- 
tion.    To  sum  up:  In  satisfaction  a  different  kind  of  thing  is 
given,  with  the  intention  that  it  shall  be  accepted  as  a  substi- 
tute for  and  in  lieu  of  the  benefit  due  by  the  terms  of  the  orig- 
inal obligation;   and   the  donee  has,  in  genera],   a  right  of 
election.     In  performance,  the  same  kind  of  thing  is  either 
conferred  in  a  different  manner,  or  is  left  to  devolve  by  opera- 
tion of  law,  with  the  intention  of  thereby  fulfilling  the  very 
terms  of  the  original  obligation;  and  there  is  no  right  of  elec- 
tion on  the  part  of  the  recipient.     While  this  particular  doc- 
trine concerning  performance  ultimately  rests,  in  my  opinion, 
upon  the  equitable  principle  of  antagonism  to  double  benefits, 
it  is  undoubtedly  the  immediate  and  direct  result  of  the  maxim, 
Equity  imputes  an  intention  to  fulfill  an  obligation.     To  this 
maxim  the  doctrine  has  generally  been  referred  by  text-writers 
and  judges.' 

'See  quotation  from  Goldsmid  v.  'For  an  explanation  of  the  maxim, 
Goldsmld,  1  Sw.  211,  ante,  in  vol.  1,  and  its  effect  upon  this  and  other  doc- 
n.  (2)  under  §  521.  .  trincs,  see  ante^  voL  1,  §§  420-422. 
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§  579.  Definition. — ^From  tbe  foregoing  analysis  it  appears 
that  the  equity  of  Performance  should  be  defined,  or  rather  de- 
scribed as  follows:  When  a  person  has  definitely  bound  him- 
self to  do  a  certain  act,  by  which  a  particular  kind  of  thing  will 
be  bestowed  upon  another  in  a  specified  manner,  and  instead 
thereof  he  either  bestows  the  same  kind  of  thing  upon  the 
obligee  in  a  different  manner,  or  else  permits  the  same  kind  of 
thing  to  devolve  upon  the  obligee  in  course  and  by  operation  of 
law,  so  that  what  is  thus  done  or  permitted  may  amount  to  a 
complete  or  partial  fulfillment  of  the  existing  obligation,  then 
the  party  will  be  presumed  to  have  done  or  permitted  this  with 
(he  intention  of  performing  the  very  obligation  itself  in  whole  or 
in  part,  and  the  obligation  will  be  thus  wholly  or  partially  per- 
formed, as  the  case  may  be.^  Equity  imputes  to  the  party  an 
intention  of  fulfilling  the  obligation  resting  upon  him,  rather 
than  the  intention  of  violating  that  duty,  or  of  conferring  a 
mere  bounty.  Equity  thus  says,  not  only  that  a  man  should 
be,  but  that  he  is,  just  before  he  is  generous.  The  cases  in- 
volving this  doctrine  may  be  arranged,  for  purposes  of  con- 
venience, into  two  classes:  (1)  Where  a  person  covenants  to 
purchase  and  settle,  or  to  purchase  and  convey  lands,  and  he 
afterwards  purchases  such  lands  without  expressing  any  pur- 
pose fur  which  the  purchase  is  made,  and  does  not  convey  or 
settle  them  in  pursuance  of  his  covenant.  (2)  Where  a  person 
covenants  to  leave  property  by  will,  and  he  does  not  make  tbe 
bequest,  but  on  his  death  tbe  covenantee  receives  the  same 
kind  of  property  by  succession.  These  two  classes  will  be  exam- 
ined separately. 

§  580.  I.  Covenant  to  Purohase  and  Settle  or  Convey. 
Where  a  person  covenants  to  purchase  lands  and  settle,  or  to 
purchase  lands  and  convey  them,  and  he  afterwards  purchases 
lands  answering  to  the  description — that  is,  of  the  same  estate 
and  tenure — without  expressing  the  object  or  purpose  of  mak- 
ing tbe  purchase,  and  he  does  not  convey  or  settle  in  accord- 
ance with  the  terms  of  his  covenant,  but  dies,  leaving  the  lands 
as  part  of  his  estate,  and  they  devolve  by  descent  upon  tbe 
covenantee  as  heir-at-law,  then  the  purchase  and  suffering  tbe 
lauds  to  descend  will  be  presumed  to  have  been  with  the  inten- 

*Wiloocks  v.Wilcocka,  2  Vem.  658;  Goldsmid  y.  Goldsmid,  1    Sw.   211. 

Blandy  v.  Widmore,  1  P.  Wms.  324;  The  delinition  given  by  some  writers 

2  Vem.  709;  2  Eq.  Lead.  Caa.  833  (4th  is,  as  it  seems  to  me,  faulty,  since  the 
Am.  ed. );  Lechmere  v.  Earl  of  Carlisle,  terms  are  so  broad  and  general,  that 

3  P.  Wms.  211, 227;  Deacon  v.  Smith,  they  necessarily  include  satisfaction 
3  Atk.  323;  Sowden  v.  Sowdcn,  1  as  well  as  performance.  See,  for  cx- 
Bix).  Ch.   582;  3  P.  Wms.  223,  n.;  ample,  Snell,  Eq.,  p.  193. 
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tion  of  performing  tbe  covenant  in  whole  or  in  parfc;  the  ac- 
quisition of  the  lands  by  inheritance  will  be  a  total  or  partial 
performance,  as  the  case  may  be;  the  covenantee-heir  can  not 
specifically  enforce  the  covenant,  so  far  as  it  has  thus  been  per- 
formedy  against  the  covenantor's  estate.^ 

'Wilcocks  V.  Wilcocka,  2  Vem.  658;  On  appeal  this  decree  was  reversed  by 

2  Eq.  Lead.  Gas.  833;  Lecfamero  v.  Lord  Chan.  Talbot,  so  far  as  related  to 

Earl  of  Carlisle,  3  P.  Wms.  211;  Dea-  the  estates  in  fee  purchased  after  the 

con  V.  Smith,  3  Atk.  323;  Tooke  v.  covenantandsufiered  to  descend;  such 

Hastings,   2   Vom.    97;    Sowden    v.  estates  were  to  be  considered  as  pur- 

Sowden,  1  Bro.  Ch.  582;  Wilson  v.  chased  in  part  performance  of  the  cove- 

Pig^ot,  2  Vcs.  351,  356;  Mathias  v.  nant.     On  this  subject  the  chancellor 

Mathias,  3 Sm.  &  Giff.  552;  Momington  said :  * '  As  to  questions  of  satisfaction, 

y.  Keane,  2  De  G.  &  J.  292.    The  opin-  where  they  are  properly  so,  they  have 

ion  in  Lechmere  v.  Earl  of  Carlisle,  always  been  between  debtor  and  cred- 

suprGf  has  uniformly  been  regarded  as  itor,  or  their  representatives.     [This 

a  complete  and  accurate  statement  of  statement  is  not  exactly  accurate,  as 

the  entire  doctrine;   subsequent  de-  the  doctrine  of  satisfaction  is  now  un- 

cisions  have  simply  repeated  and  ap-  doratood.     See  preceding  section  on 

plied  its  reasonmg.      I  shall,   there-  satisfaction.]    As  to  Mr.  Lechmere,  I 

fore,   quote  from  this  cose  at  some  do  not  consider  him  as  a  creditor,  but 

length;  there  is,   in  fact,   but  little  as  standing  in  tbe  place  of  his  ances* 

more  to  be  added  for  a  full  exposition  tor,  and    thereby  entitled    to  what 

of .  the    doctrine.      Lord    Lechmere,  would  have  vested  in  his  ancestor.     A 

upon  his  marriage,  covenanted  to  lay  constructive  satisfaction  depends  on 

out,  within  a  year  after  the  marriage,  the  intention  of  the  party,  to  be  col- 

£30,000,  in  the  purchase  of  freehold  lected  from  circumstances.     [He  fur- 

landSf  in  possession,  with  the  consent  thercxplains"  satisfaction."]  But  I  do 

of  certain  trustees  named.    The  lands  not  thmk  the  question  of  satisfaction 

thus  purchased  he  covenanted  to  settle  properlj*^  falls  within  this  case,   for 

in  a  certain    manner,  among   other  here  it  turns  on  what  was  the  inten- 

things,  so  as  to  secure  an  income  of  tion  of  Lord  Lechmere  in  the  purchase 

£800    for    his   wife,    and    with    re-  made  after  the  articles;  for  as  to  all 

mainder  in  all  the  lands  to  his  eldest  the  estates  purchased  precedent  to  the 

and  other  sons  in  tail,  remainder  to  articles,  there  is  no  color  to  say  they 

himself  and  his  heirs.     At  the  time  of  can  be  intended  in  performance  of  the 

his  marriage,  Lord  Lechmere  owned  articles;  and  as  to  the  leaseholds  for 

some  lands  in  fee.     After  his  mar-  life,  and  tbe  reversion  in  fee  expectant 

riago  he  purchased  some  estates  in  fee  on  the  estates  for  life,  it  can  not  be 

of  about  £500  per  annum,  some  life  taken  they  were  purchased  in  pursu- 

estates,   some    reversions   in  fee  ex-  ance  of  the  articles,  because  they  could 

pectant  on  prior  life  estates,  and  con-  not  answer  the  end  of  them.     But  as 

traded  for  the  purchase  of  some  other  to  the  other  purchases  (in  fee-simple 

estates  in  fee  in  possession.     None  of  in  possession,  etc.),  though  considered 

these  purchases  were  made  after  con-  as  a  satisfaction  to  a  creditor,  yet  they 

sultation  with  or  with  consent  of  the  do  not  answer  because  they  are  not  of 

trustees  named.     He  died  intestate,  equal  or  greater  value  [«.  f.,  they  do 

without  making  any  settlement.     Mr.  not  answer  as  a  satii/aetioii].     Yet 

Lechmere,  his  heir  at  law,  to  whom  why  may  they  not  be  intended  as 

all  his  estates  in  fee  descended,  filed  a  bought  by  him  with  a  view  to  make 

bill  for  a  specific  performance  of  the  good  the  articles  ?     Lord  Lechmere 

covenant,  praying  that  the  adminis-  was  bound  to  lay  out  the  money  with 

trators    be    compelled    to     lay    out  the  liking  of  the  trustees,  but  there 

£30,000  of  the  personal  estate  of  the  was  no  obligation  to  lay  it  out  all  at 

deceased  in    purchase   of    lands,   as  once,  nor  was  it  hardly  possible  to 

agreed  by  the  covenant.     The  Master  meet  with  such  a  purchase  as  would 

of  Rolls  decreed  in  favor  of  a  specific  exactly  tally  with  it.    But  it  is  saiii 

performance,  holding  that  none  of  the  the  lands  are  not  bought  with  the  lik- 

lands  purchased  by  Lord  Lechmere,  ing  of  the  trustees.    The  intention  of 

and  inherited  by  the  plaintiff,  were  in  naming  trustees  was  to  prevent  un- 

part  performance  of    the    covenant,  reasonable  purchases;  and  the  want  of 


FOBHS  OF  THE  COTENAHT.  5 

§  581.  Forms  of  the  Ck>venant. — The  doctrine  is  not  con- 
£ned  in  its  operation  to  any  particular  form  of  covenant.  It 
applies  where  a  person,  at  the  time  owning  no  real  estate,  cove- 
nants to  convey  and  settle,  and  he  afterwards  purchases  land, 
but  does  not  convey  nor  settle  it;^  where  the  covenant  is  merely 
to  settle  lands;'  and  where  the  covenant  is  to  pay  a  sum  of 
money  to  trustees,  to  be  laid  out  by  them  in  lands,  and  the 
covenantor  afterwards  purchases  an  estate  which  he  does  not 
settle  nor  convey  to  the  trustees.'  The  doctrine  has  also  been 
extended  to  the  case  where  the  obligation  to  purchase  and  settle  * 
lands  arose  from  a  statute.*    Wherever  such  covenants  are  per- 

tfais  circnrastance,  if  the  purchases  are  valae,  for  a  covenant  may  be  per- 
agreeable  in  other  respects,  is  no  rea-  formed  in  part,  thoogh  it  is  not  so  i«> 
son  to  hinder  why  they  should  not  be  satisfaction;  and  in  this  particular  1 
bought  in  performance  of  the  articles,  differ  from  the  Master  of  Bolls.  There 
It  is  objected  that  the  articles  say  the  must  be  an  account  of  what  lands  in 
lands  shall  be  conveyed  immediately,  fee  simple  in  possession  were  pur- 
It  is  not  necessary  that  every  parcel  chased  after  the  articles  entered  into^ 
should  be  conveyed  as  soon  as  bought,  and  so  much  as  the  purchase  monev  of 
but  after  the  whole  was  purchased,  for  such  lands  amounts  to  must  be  looked 
it  never  could  be  intenc^  that  there  on  in  part  satisfaction  [performance] 
should  be  several  settlements  under  of  the  £30,000  to  be  laid  out  in  land 
the  same  articles.  Whoever  is  en-  under  the  articles,  and  the  residue  of 
titled  to  a  performance  of  the  covenant,  the  £30,000  must  be  made  good  out 
the  personal  estate  must  be  first  ap*  of  the  personal  estate."  In  the  lead- 
plied  ao  far  as  it  will  go;  and  if  the  ing  case  of  Wilcocks  v.  Wilcocks, 
covenant  is  performed  in  part,  it  must  supra,  A.  covenanted  on  his  marriage 
make  good  tne  deficiency.  But  where  to  purchase  lands  of  £200  a  year  value, 
a  man  is  under  an  obligation  to  lay  and  settle  them  for  the  jointure  of  his  ' 
out  £30,000  in  lands,  and  be  lays  out  wife,  and  to  his  first  and  other  sons  in 
part  as  he  can  find  purchases,  which  tail.  He  purchased  lands  of  that 
are  attended  with  all  material  circum-  value,  but  made  no  settlement,  and  on 
stances,  it  is  more  natural  to  suppose  his  death  the  lands  descended  to  his 
thoeo  purchases  made  with  regard  to  eldest  son.  The  eldest  son  filed  a  bill 
the  covenant  than  without  it.  When  for  a  specific  enforcement  of  the  cove- 
a  man  lies  under  an  obligation  to  do  a  nant,  but  it  was  held  that  the  pur- 
thing,  it  is  more  natural  to  ascribe  it  chase  and  descent  were  a  full  perform- 
to  the  obligation  he  lies  under  than  to  ance,  so  that  the  bill  stated  no  case 
a.volimtary  act  independent  of  the  for  relief. 

obligation.    Then,  as  to  all  the  cases  ^  Deacon  v.  Smith,  3  Atk.  323;  and 

of  satisfaction,  though  these  purchases  see  Wellesley  v.  Weliesley,  4  My.  & 

are  not  strictly  a  satisfaction,  yet  they  Cr.  561;  but  see  observations  on  this 

may  be  taken  as  a  step  towards  i)er-  case  in  Momington  v.  Keane,  2  De  G. 

formance;  and  that  seems  to  mo  rather  &.  J.  292. 

his  intention  than  to  enlarge  his  real  *  Tooke  v.   Hastings,  2  Vern.  97; 

estate.    The  case  of  Wilcocks  v.  Wil-  PowdreU  v.  Jones,  2  Sm.  &  Giff.  335. 

cocks,  though  there  are  some  circum-  *  Sowden  v.  Sowden,  1  Bro.  Ch.  582; 

stances  that  are  not  here,  yet  it  has  a  3  P.  Wms.  228,  n. 

good  deal  of  weight  with  me.    ♦   ♦   ♦  *  Tubbs  v.  Broadwood,  2  Russ.  & 

It  is  true  a  settlement  hath  not  been  My.  487.    Tho  statute  in  this  case 

made,  but  they  were  bought  with  an  was  a  private  act  authorizing  a  tenant 

intention  to  make  a  settlement,  and  for  life  to  sell  a  settled  estate,  but  re- 

vou  can  make  one.     The  same  will  quiring  him  to  lay  out  tlie  proceeds  in 

bold  as  strong  in  the  present  case,  the  purchase  of  other  lands,  and  to 

that  these  lands  were  bought  to  answer  settle  them  upon  the  same  uses.     He 

the  purposes  of  the  articles,  and  fall  bought  lands,  but  died  without  mak- 

within  that  compass;  and  it  is  not  an  ing  any  settlement  of  them, 
objection  to  say  they  are  of  unequal 
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formed  in  whole  or  in  part  by  a  descent  of  the  lands  to  the 
covenantee,  they  are,  for  the  same  reason,  performed  by  a  de- 
vise of  the  lands  to  him  from  the  covenantor/ 

§  582.  Special  Rules. — The  following  special  rules  have 
been  settled  in  connection  with  all  these  forms  of  covenant, 
which  either  expressly  or  impliedly  look  to  a  future  purchase 
and  conveyance  or  settlement  of  lands  by  the  covenantor. 
Where  the  covenant  specifies  the  value  of  the  lands  to  be  pur- 
chased, a  purchase  of  less  value  pperates  as  a  performance 
pro  tanto,*  In  such  a  covenant,  it  can  not  be  presumed  that 
lands  which  the  covenantor  owned  at  the  time  of  making  it, 
and  which  he  suffers  his  heir  to  inherit,  were  intended  to  be 
acquired  by  the  heir  in  performance  of  the  obligation.*  Also, 
if  the  covenantor  purchases  property  of  a  different  nature — 
different  estate  or  tenure — ^from  that  mentioned  in  the  agree- 
ment, no  presumption  of  an  intention  to  perform  arises.*  A 
provision  that  the  purchase  is  to  be  with  the  consent  of  trustees 
named,  is  not  material,  provided  that  the  purchase  is  other- 
wise a  proper  one,  and  conforms  to  the  terms  of  the  covenant.^ 

§  583.  No  Ijien  Created. — A  covenant  to  purchase  and  con- 
vey or  settle,  or  to  convey  and  settle,  lands  generally,  without 
specifying  any  pc^rcel  or  tract  of  land  in  particular,  although 
it  may  give  rise  to  the  presumption  that  any  particular  lands 
subsequently  purchased  were  intended  to  be  in  performance  of 
the  obligation,  does  not  create  a  lien  upon  such  lands  after- 
wards purchased,  in  favor  of  the  covenantee,  and  consequently 
a  mortgagor  or  purchaser  of  those  lands,  even  with  notice,  is 
not  affected  by  it;  the  covenantee  can  not  enforce  the  covenant 
upon  the  lands  in  the  hands  of  such  mortgagor  or  purchaser.' 
In  other  words,  while  the  purchase  by  the  covenantor  raises  a 
presumption  that  he  intended  thereby  to  perform,  this  pre- 
sumption may  be  overcome  or  destroyed  by  his  conveyance  of 
the  land  to  a  third  person. 

»WilBonv.Piggott,2Ve8.351,  356;  Hallett,   Ambl.    106;   AttyOen.   v. 

1  Watson's  Compend.  of  Eq.,  p.  600.  Whorwood,  1  Ves.  sen.  534,  540. 

*  Lechmere  v.  Earl  of  Carlisle,  3  P.  *  Lechmere  v.  Earl  of  Carlisle,  sitpra, 

Wms.  211;    Lechmere  v.  Lechmere,  *Momington  v.  Keane,  2  I)e  G.  & 

Cas.  temp.   Talbot,   80;   Sowden  v.  J.  292;  Deacon  v.  Smith,  3  Atk.  323. 

Sowden,  1  Bro.  Ch.  582;  3  P.  Wms.  In  the  case  of  Momingtou  v.  Keane, 

228,  n.                                      ^  supra,  the  subject  is  examined  with 

'  Lechmere  v.  Earl  of  Carlisle,  3  P.  great  care,  the  prior  decisions  are  all 

Wms.   211;    Lechmere  v.  Lechmere,  compared,    explained,  and    limited, 

Cas.  temp.  Talb.  80;   see  Warde  v.  especially  that  of  Roundell  v.  Breary, 

Warde,  16  Beav.  103.  2  Vern.  482,  and  the  rule  as  stated  m 

^Lechmere  v.  Earl  of  Carlisle,  euvra;  the  text  is  settled.     See  Pinch  v.  An- 

Lechmere  v.  Lechmere,  supra;  Dea-  thony,  8  Allen,  536. 
con  V.  Smith,  3  Atk.  323;   Pinnell  v. 
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§  584.  n.  Covenant  to  Bequeath  Property.  —  In  this 
second  class  of  cases  to  which  the  doctrine  applies,  if  a  person 
covenants  to  leave,  or  that  his  executors  shall  pay,  to  a  des-  . 
ignated  individual,  a  sum  of  money,  or  a  part  of  his  personal 
estate,  and  the  covenantor  afterwards  dies  intestate,  and  the 
individual  becomes  entitled  to  a  distributive  share  of  the  per- 
fiODal  property  equal  to  or  greater  than  the  amount  agreed  to 
be  left  or  paid,  then  such  share  will  be  a  full  performance  of 
the  covenant,  and  the  beneficiary  can  not  claim  both;  if  the 
share  is  less  than  the  amount  agreed,  it  will  be  pro  ianio  a  per- 
formance. In  order,  however,  that  the  case  may  fall  within 
the  doctrine,  and  the  distributive  share  be  a  total  or  partial 
performance,  the  covenant  must  be  such  that  it  is  broken,  if  at 
all,  at  or  after  the  covenantor's  death.  That  the  devolution  of 
the  share  is  a  performanc'e  under  these  circumstances,  and  not 
a  mere  satisfaction,  is  expressly  held  in  several  of  the  decisions.^ 
The  covenants  which  have  ordinarily  belonged  to  this  class 
have  been  those  made  by  husbands  to  leave  money  or  property 
to  their  wives,  but  there  are  no  grounds,  upon  principle,  for 
confining  the  rule  to  this  particular  species  of  agreements. 

§585.  Limitations — When  Covenant  Creates  a  Debt 
in  the  Life-time  of  Deceased. — ^The  courts  have  been  care- 
ful not  to  extend  the  rule  controlling  this  class  of  cases  to  cir- 
cumstatices  in  which  the  reasons  for  it  do  not  apply.     "Where 

*  Blandy  v,  Widmore,   1  P.  Wms.  npon  it,  will  take  a  provision,  the 

324;  2  Vem.  209;  2  £q.   Lead.  Cas.  covenant    is    to    be   construed    with 

834,  842    (4th    Am.    ed.);    Lee    v.  reference  to  that.'    Considering  the 

B'Aranda,  3  Atk.  419;  Garthshore  v.  contract  as  made  with  that  reference, 

Chalie,  10  Ves.  1 ;  Goldsmid  v.  Qold-  it  must  be  interpreted  as  intended  to 

Bmid,  1   Sw.  211;  Barrett  v.  Beck-  regulatewhat  the  widow  is  to  receive; 

ford,  1  Ves.  sen.  519;  1  P.  Wms.  324,  and  consequently  when  the  event  of 

n.  (1);  Thacker  v.  Key,  L.  K.  8  £q.  intestacy  ensues,  the  single  question 

408.      In     Goldsmid    v.    Goldsmid,  is,  Does  she  not  obtain  that  for  which 

fupra^  which  was  a  case  of  intestacy,  she  contracted  ?    If  the  object  of  the 

because    the  will    had  failed   to  be  covenant  is  that  the  executors  of  the 

operative,  the  Master  of  Rolls,  6ir  husband  shall  pay  to  the  widow  a 

ThoB.  Plumer,  after  commenting  upon  given  sum,  and  in  her  character  of 

the  prior  authorities  cited  above,  and  widow,  created  by  the  same  marriage 

after  distinguishing  the  case  of  a  dis-  contract,  she  in  fact  obtains  from  the 

tributive  share  devolving  upon    the  administrator  that  sum,  the  court  is 

covenantee,  from  that  of  a  le^cy  be-  bound  to  consider  that  as  payment 

Btowed  upon  him,  said:  '*Lora£ldon,  under  the  covenant.     These  are  not 

in  Garthshore  v.    Chalie,   10  Ves.  1,  cases  of  an  ordinary  debt;  during  tfie 

speaking  of  Blandy  v.  Widmore  and  life  qfthe  husband  tliere  is  no  breach  oj 

other  cases,  says,    '  These  cases  are  the  covejiant,  no  debt;  the  covenant  is 

distinct   authorities    that    where    a  to  pay  ajler  his  death,  and  the  in- 

husband  covenants  to  leave  or  to  pay  quiry  ia  not  whether  the  payment  of 

&t  his  death  a  sum  of  money  to  a  per-  the  distributive  share  is  a  satv^faction^ 

son  who,  independent  of  that  agree-  but    a    question    perfectly  distinct, 

ment,  by  the  relation  between  them  vffieilier  it  is  a  performance, 
ttid  the  provision  of  law  attending 
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the  covenant  is  such  that  it  must  he  performed  during  the  cov- 
enantor's life-time,  and  the  hreach  occurs  before  his  death,  a 
distributive  share  does  not  operate  as  a  performance,  either  in 
whole  or  in  part.  The  breach  of  such  a  covenant  creates  an 
ordinary  debt  due  from  the  deceased,  and  it  is  well  settled  that 
a  distributive  share  of  the  debtor's  estate  devolving  upon  the 
creditor  can  not  be  treated  as  a  payment  of  his  demand.  An 
illustration  of  such  agreements  is  a  covenant  by  a  husband  to 
pay  a  certain  sum  to  his  wife  within  two  years  from  their 
marriage;  he  outlives  the  two  years,  and  dies  intestate,  with- 
out having  made  the  payment,  and  leaving  a  large  distributive 
share  to  devolve  upon  her.  She  is  entitled  both  to  her  dis- 
tributive share  and  to  the  sum  due  from  the  estate  to  her  as  a 
creditor.^  Also,  where  the  covenant  is  not  to  leave  or  pay  a 
certain  specified  sum  in  gross,  bat  is  to  give  an  annuity  for  life, 
or  the  annual  interest  on  a  named  amount  for  life,  the  doctrine 
of  performance  has  been  held  not  to  apply.' 

§  586.  A  Legacy  not  a  PerfoTmanoe.— The  devolution  of 
a  distributive  share  in  performance  of  a  covenant  to  pay  or 
leave  money  at  the  covenantor's  death,  should  be  carefully  dis- 
tinguished, in  its  effects,  from  a  legacy.  If  a  husband  has 
made  such  a  covenant  to  leave  or  pay  to  his  widow  a  certain 
sum  of  money,  a  bequest  which  he  may  give  to  her  stmpUcUer^ 
either  of  a  definite  amount,  or  of  the  whole  or  a  patt  of  a 
residue,  without  any  provision  in  the  will  expressly  showing  an 
intention  on  his  part  that  the  gift  was  to  be  in  payment,  will 
not  operate  as  a  performance  of  the  covenant;  a  legacy  is  prima 
faxiie  a  bounty,  and  gives  rise  to  a  presumption  that  the  testator 
intended  to  increase  the  provision  made  for  his  widow  by  the 
covenant,  and  not  to  pay  and  discharge  it.'  This  particular 
situation  suggests  the  importance  of  distinguishing,  in  general, 
between  the  cases  of  performance  discussed  in  the  foregoing 
paragraphs,  and  the  cases  of  satisfaction  of  debts  by  legacies 
considered  in  the  preceding  section.  The  essential  differences 
between  satisfaction  and  performance  have  already  been  sufiS- 
ciently  pointed  out.  The  instances  of  satisfaction  of  debts  by 
legacies  involve  and  depend  upon  certain  presumptions  which 

>  Oliver  v.   Brickland,   cited  in  1       'See  Haines  v.  Mico,  1  6ro.  Ch. 

Yes.  Ben.    1,    12;    3  Atk.  420,  422;  129;    Devese  v.  Pontct,  1   Cox,  188. 

Lang  V.  Lang,  8  Sim.  451 ;  and  see  It  should  be  remembered  that  there 

Garthshore   v.  Chalie,  10  Yes.  1,  12,  are  no  presumptions  against  double 

per  Lord  Eldon.  portions  between  a  husband  and  his 

'Couch  V.   Stratton,  4  Yes.  391;  widow.    See  the  preceding  section  on 

Salisbury  v.  Salisbury,  6  Hare,  626;  ** Satisfaction." 
Young  V.  Young,  5  L  Rep.  £q.  016. 
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do  not  exist  in  cases  of  perfonnance.  ''In  cases  of  satisfac- 
tion [t.  e.f  satisfaction  of  debts  by  legacies],  the  presumption 
will  not  hold  where  the  thing  substituted  is  less  beneficial 
(either  in  amount,  or  certainty,  or  time  of  enjoyment,  or  other- 
wise), than  the  thing  contracted  for,  since  satisfaction  implies 
the  doing  of  something  equivcUerU,  and  the  presumption  is  so 
much  weakened  where  the  thing  substituted  is  not  equivalent  to 
the  thing  contracted  for,  and  a  part  satisfaction  will  not  be  in- 
tended; Vrhereas,  in  cases  where  the  thing  done  can  be  consid- 
ered as  a  part  performance  of  the  thing  contracted  for,  it  shall 
be  so  taken. ^ 

§  587.  Presumption  of  Performance  by  Trustees. — 
There  is  another  and  quite  different  case,  which  has  sometimes 
been  regarded  by  writers  and  judges  as  an  instance  of  per- 
formance, but  which  properly  belongs  to  trusts  arising  by 
operation  of  law.  I  shall  therefore  briefly  mention  it  in  this 
connection;  its  full  discussion  will  be  found  in  the  subsequent 
chapter  upon  Trusts.  Wheneyer  a  trustee  or  other  person 
standing  in  fiduciary  relations,  acting  apparently  within  the 
scope  of  his  powers,  has  trust  funds  in  his  hands,  which  he 
ought,  in  pursuance  of  his  fiduciary  duty,  to  employ  in  the  pur- 
chase of  property  for  the  purposes  of  the  trust,  and  he  does 
purchase  property  with  such  funds,  but  takes  the  title  thereto 
in  his  own  name,  without  any  declaration  of  trust,  then  a  trust 
with  respect  to  such  property  at  once  arises  in  favor  of  tlie 
original  cestui  que  trust  or  other  beneficiary.  Equity  imputes 
an  intention  to  fulfill  the  obligation  resting  upon  the  trustee; 
and,  independently  of  any  element  of  fraud,  it  regards  the 
trustee  as  intending  to  perform  the  obligation,  as  intending  to 
act  in  accordance  with  his  fiduciary  duty,  and  not  in  violation 
thereof.  It  therefore  treats  the  purchase  as  made  for  the  ben- 
efit of  the  person  beneficially  interested.  This  doctrine  is  one 
of  wide  operation,  of  great  efficiency,  and  is  applied  to  every 
variety  of  persons  occupying  fiduciary  relations.' 

*Notc  of  Mr.  Cox  to  Blandy  v.  Id.  173;  Schlaefer  v.  Corson,  62  Barb. 

Widmorc,  1   P.  Wma.  324;  and  see  610;  Ferris  v.  Van  Vechten,  73  N.  Y. 

remarks  in  Goldsmid  v.  Goldsmid,  1  113;  McLarren  v.  Brewer,  61  Me.  402. 

Sw.  211, 220,  22 1 ;  also  ante,  section  on  Executors    and     A  dmin Utratora,  — 

Satisfaction.  White  v.  Drew,  42  Mo.  661;   Stow 

»Sce««te,vol.  1,  §422.  v.   Kimball,   28  111.   93;    Barker    v. 

TruHcf.it. — Trench  v.  Harrison,  17  Barker,  14  Wise.  131. 

Sira.  Ill;  Lench  v.  Lench,  10  Ves.  Directors  of  Corporations* — Church 

611;   Mathias  v.  Mathias,  3  Sm.    &  v.  Sterling,  16  Conn.  388. 

Gif.  55 J;   Ouseley  v.  Anstruther,  10  (?«ar(iian«. —Johnson  v.  Dougherty, 

Beav.  4G1 ;  Deg  v.  Deg,  2  P.  Wms.  412,  3  C.  E.  Green,  406;  Bancroft  v.  Consen, 

414;  Perry  v.  Phelips,  4  Ves.  108;  17  13  Allen,  50. 
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§  588.  lyreritorious  or  Imperfect  Consideration. — Closely 
akin  to  the  equity  of  performance,  and  properly  a  special  in- 
stance of  it,  is  that  of  meritoiious  or  imperfect  consideration. 
Indeed,  all  cases  of  satisfaction  and  of  performance  have  been 
treated  by  some  writers  as  applications  of  this  equity.'  All 
agreements,  so  far  as  the  binding  efficacy  of  their  promises  is 
coDcerned,  must  be  referred  to  one  or  the  other  of  three  causes — 
a  valuable  consideration,  a  mere  voluntary  bounty,  or  the  per- 
formance of  a  moral  duty.  The  first  alone  is  bindingf  at  law, 
and  enables  the  promisee  to  enforce  the  obligation  against  the 
promisor.  The  second,  while  the  promise  is  executory,  is  a  mere 
nullity  both  at  law  and  in  equity.  The  third  constitutes  the 
meritorious  or  imperfect  consideration  of  equity,  and  is  recog- 
nized as  effective  by  it  within  very  narrow  limits,  although  not 
at  all  by  the  law.  While  this  species  of  consideration  does  not 
render  an  agreement  enforceable  against  the  promisor  himself, 
nor  against  any  one  in  whose  favor  he  has  altered  his  original 
intention,  yet  if  an  intended  gift  based  upon  such  meritorious 
consideration  has  been  partially  and  imperfectly  executed  or 
carried  into  effect  by  the  donor,  and  if  his  original  intention  re- 
mains unaltered  at  his  death,  then  equity  will,  within  certain 
narrow  limits,  enforce  the  promise  thus  imperfectly  performed, 
as  against  a  third  person  claiming  merely  by  operation  of  law, 
who  has  no  equally  meritorious  foundation  for  his  claim.  The 
equity  thus  described  as  based  upon  a  meritorious  consideration 
only  extends  to  cases  involving  the  duties  either  of  charity,  of 
paying  creditors,  or  of  maintaining  a  wife  and  children.  This 
last  duty  of  maintaining  children  includes  persons  to  whom  the 
promisor  stands  in  loco  parentis.*  The  specific  cases  involving 
these  three  kinds  of  duties  to  which  the  doctrine  has  been  ap- 
plied by  courts  of  equity  are  the  supplying  surrenders  of  copy- 
holds against  the  heir,'  and  the  supporting  and  completing 
defective  executions  of  powers,  where  the  defect  is  formal, 
against  the  one  who  would  be  entitled  in  remainder.  Since 
the  first  of  these  cases  does  not  exist  under  our  law,  it  is  only 
necessary  to  consider  the  second. 

§  589.    Defective  Execution  of  Pcwers. — ^Where  the  de- 

CommiUees  qf  Lunatics, — Heid   v.  Mass.  82;  Settembre  v.  Potnam,  30 

Fitch,  11  Barb.  399.  Cal.  490;   Jenkms   v.  Frink,  30  Id. 

Agents, — Bridenbecker  v.  Lowell,  686. 

32  Barb.  10;  Kobb's  Appeal,  41  Pa.  St  >  See  Adams'  Eq.,  p.  97-106  [230- 

45.  244]. 

Partners. — Smith    v.   Bnmham,   3  'See  ante,  vol.  1,  §  666,  and  cases 

Sumn.  435;    Oliver  v.  Piatt,  3  How.  cited  in  notes. 

(U.  S. )  333, 401 ;  Homer  v.  Homer,  107  » Rodgers  v.  Marshall  17  Ves.  294. 
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feet  in  the  execution  is  merely  formal,  equity  will  support,  cor- 
rect, and  complete  the  defective  execution  of  powers,  as  against 
a  remainder-man  who  has  no  equally  meritorious  claim,  ou  be- 
half of  the  classes  of  persons  in  whose  favor  the  "  meritorious 
consideration ''  exists — that  is,  on  behalf  of  charities,  purchasers, 
creditors,  children,  or  wives.  The  rationale  of  this  doctrine  is 
the  following:  Although  in  the  absence  of  a  valuable  considera- 
tion there  is  no  complete  obligation  resting  upon  the  promisor, 
jet  from  the  presence  of  the  meritorous  consideration,  there  is, 
in  contemplation  of  equity,  as  between  the  meritorious  bene- 
ficiary and  the  remainder-man  possessing  no  equally  meritori- 
ons  claim,  a  quasi  obligation,  a  duty  binding  between  the  par- 
ties thus  situated.  An  attempt  having  been  made  to  execute 
the  power,  which  is  only  formally  defective,  equity  imputes  to 
the  donee  in  making  the  attempt  an  intent  to  fulfill  this  quan 
obligation.  An  intent  to  perform  having  been  thus  shown  and 
partly  accomplished,  a  court  of  equity  carries  it  into  effect  by 
decreeing  a  complete  performance.  The  case  is  thus  brought, 
in  appearance  at  least,  within  the  general  principle  concerning 
performance,  and  the  equitable  maxim  which  underlies  that 
principle.  The  rationale  thus  described  may  be  exceedingly 
artificial;  it  may  be  in  reality  unsound  and  inconsistent  with 
other  established  principles;  but  notwithstanding  these  objec- 
tions, the  doctrine  itself  is  firmly  settled  upon  the  basis  of 
authority.* 

§  590.  Requisites;  a  Partial  Exeoutlon  Necessary. — 
The  powers  which  the  doctrine  may  thus  enforce  are  those 
given  in  wills,  family  settlements,  and  other  similar  instruments, 
and  not  bare  authorities  conferred  by  law.  In  the  first  place, 
there  must  be  an  execution  of  the  power  by  the  donee  thereof 
formally  defective,  or  a  contract  amounting  to  such  a  defective 
execution;  otherwise  the  doctrine  does  not  apply.  If  there 
has  been  no  execution  at  all,  the  court  can  not  interfere;  for  the 
donee,  having  an  option  by  the  very  terms  of  the  power,  has 
shown  an  intention  not  to  execute.  If  the  defect  is  substantial 
and  not  formal,  the  court  can  not  relieve,  for  its  interposition 
^rould  then  frustrate  the  intention  of  the  donor,  that  the 
power,  if  executed  at  all,  should  be  executed  in  a  prescribed 
manner^  or  by  specified  means.'    In  the  second  place,  the 

r^Hohnes  V.  Goghill,  7  Vea.  499;  12  St.    175;  Porter   v.    Tamer,  3  Serg. 

H.  206;  Reid  v.  Shergold,  10  Id.  370;  &  R.   108;  Innes  v.  Sayer,  3  Macn. 

ToUett  V.   ToUett,  2  P.  Wme.  489;  &  G.  606;  7  Hare,  377  (in  favor  of 

Bradish  v.  Gibbs,  3  Johns.  Ch.  623;  a  charity);  Long  v.  Hewitt,  44  Iowa, 

^enck  V.  EUingwood,  3  £dw.  Ch.  363. 
175;  Deoniaon  v.   Goehring,   7   Pa.       '  ToUett  v.  ToUett,  2  P.  Wms.  489; 
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original  intention  of  the  donee  in  making  the  defective  execution 
must  continue  unaltered.  The  fact  that  the  defective  appoint- 
ment is  left  untouched  is  rather  evidence  that  the  donee's  inten- 
tion continued  unchanged,  than  of  a  contrary  intent.  If,  how- 
ever, any  subsequent  act  of  his  shows  a  change  of  his  original 
intent,  then  the  right  to  the  interposition  of  a  court  of  equity, 
for  the  purpose  of  completing  the  execution,  is  gone;  since  the 
court  interferes  only  to  carry  out  his  intention,  and  never  to 
relieve  in  opposition  to  that  intention.'  Finally,  the  party 
against  whom  the  completed  execution  is  sought,  must  not  have  an 
equally  meritorious  claim.  If,  therefore,  the  heir  at  law  or  re- 
mainder-man, to  whom  the  estate  would  pass  in  case  the  at- 
tempted appointment  under  the  power  should  fail,  is  a  child  or 
even  a  grandchild  wholly  unprovided  for,  the  relief,  it  seems, 
will  npt  be  granted.  It  is  not  enough  to  defeat  the  equitable 
right  to  an  enforcement  that  the  heir  is  disinherited  by  his 
own  immediate  ancestor,  for  if  he  has  been  provided  for  by  some 
one  else,  his  claim  is  not  equally  meritorious,  and  it  makes  no 
difference  from  whom  the  provision  came.  The  relative  amount 
of  the  provisions,  if  any,  made  for  different  children  in  such 
cases  is  immaterial,  for  the  parent  himself  is  the  judge  of  the 
amount  proper  for  each  child.' 


SECTION   V. 
CONCERNING  NOTICE. 

ANALYSIS. 

§  591.  Qaestiona  stated.    Le  Neve  v.  Le  Neve. 

§  592.  Knowledge  and  notice  distinguished. 

§  593.  Kinds;  actual  and  constructive. 

§  594.  Definition. 

595-603.  Actual  notice. 

§  596.  When  shown  by  indirect  evidence. 

§  597.  What  constitutes;  rumors;  putting  on  inquiry,  eta 

598-602.  Special  rules  concerning  actual  notice 

§  603.  EiOfect  of  knowledge  instead  of  notice. 

§§  604-609.  Constructive  notice  in  general. 

§  605.  Jones  v.  Smith,  opinion  of  V.  C.  Wigram. 

Keid  V.  Shergold,  10  Ves.  370;  Lip-  » Finch  v.  Finch,  15  Ves.  43, 61;  An- 

pencott  V.  Stokes,  2  Halst.  Ch.  122;  trobus  v.  Smith,  12  Id.  39. 

Druaadow  v.  Wilde,  63  Pa.  St.  170;  'Rodgers  v.  Marshall,  17  Ves.  294; 

Bingham's  Appeal,  64  Id.  345.     As  to  Hills  v.  Downton,  5  Id.  557;  Morse  v. 

statutory  powers  see  Smith  v.  Bowes,  Martin,    34    Beav.    500;    Porter    v. 

38  Md.  463.  Turner,  3  Serg.  ^  R.  108. 
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S  606,  607.  When  the  presumption  is  rebuttable;  due  inquiry* 

§  608.  When  it  is  conclusive. 

%  609.  Species  of  constructive  notice. 

8  610-613.  1.  £j  extraneous  facts;  acts  of  fraud,  negligence,  or  mistake; 

general  rule  as  to  putting  on  inquiry;  visible  objects,  etc 

§§  614-625.  2.  By  possession  or  tenancy. 

g§  614,  615.  General  rules,  English  and  American. 

^  616-6ia  Extent  and  effect  of  the  notice. 

§§  619-622.  Nature  and  time  of  the  possession, 

fi  623,  624.  Whether  the  presumption  is  rebuttable  or  not. 

§  625.  Possession  by  a  tenant  or  lessee. 

^  626-631.  3.  By  recitals  or  references  in  instruments  of  title. 

§  626.  General  rules. 

^  627-631.  Kature  and  extent  of  the  notice;  limitations;  instaaoes,  etc. 

^  632-640.  4.  By  Ivi  pendens. 

§  632.  RaHoncUe:  Bellamy  ▼.  Sabine. 

§§  633,  634.  General  rules;  requisites. 

^  635,  636.  To  what  kind  of  suits  the  rule  applies. 

§§  637,  638.  What  persons  are  afTected. 

§§  639,  640.  Statutory  notice  of  lis  pendens, 

^  641-643.  5.  By  judgments. 

§§  644-^665.  6.  By  recording  or  registration  of  instroments. 

^  645, 646.  (1)  The  statutory  system;  abstract  of  statutes. 

§§  647-649.  (2)  General  theory,  scope,  and  object  of  the  legislation. 

§§  650-654.  (3)  Requisites  of  the  record  in  order  that  it  may  be  a  notice. 

§  655.  (4)  Of  what  the  record  is  a  notice.  # 

^  656-658.  (5)  To  whom  the  record  is  a  notice. 

§  657.  Not  to  prior  parties. 

§  658.  To  subsequent  parties  holding  under  the  same  sonroe  of  title; 
effect  of  a  break  in  the  record. 

§§  659, 660.  (6)  Effect  of  other  kinds  of  notice  in  the  absence  of  a  record. 

i§  661-665.  (7)  What  kinds  of  notice  wUl  produce  this  effect. 

§  662.  English  rule. 

|§  663, 664.  Conflicting  American  rules;  actual  or  constructive  notice. 

§  665.  True  rationale  of  notice  in  place  of  a  record. 

§§  666-676.  7.  Notice  between  principal  and  agent. 

U  666-669.  Scope  and  applications. 

§§  670-075.  Requisites  of  the  notice. 

§  670.  (1)  Notice  must  be  received  by  agent  during  his  actual  employ- 
ment. 

^  671, 672.  (2)  And  in  the  same  transaction;  when  in  a  prior  transaction. 

§  673.  (3)  Information  must  be  material;  presumption  that  it  was  com- 
municated to  the  principal. 

SS  674, 675.  Exceptions:  agent's  own  fraud. 

§  G76.  True  rationale  of  this  rule. 

• 

§  591.  Questions  Stated. — ^It  has  been  shown  in  the  pre- 
ceding chapter  that  there  are  two  fundamental  principles  or 
maxima  affecting  to  a  greater  or  less  degree  nearly  the  entire 
Toody  of  equity  jurisprudence — nearly  the  entire  administration 
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of  equitable  rights  and  remedies,  namely,  Where  there  are 
equal  equities,  the  one  which  is  prior  in  time  must  prevail,  and 
vrhere  there  are  equal  equities  the  law  must  prevail.  These 
two  principles  necessarily  find  their  most  important  application 
in  cases,  which  are  constantly  arising,  where  several  different, 
and  perhaps  successive,  equitable  or  legal  and  equitable  in- 
terests in  or  claims  upon  the  same  subject-matter  exist  at  the 
same  time,  and  there  is  a  contest  for  the  precedence  among  the 
respective  holders  of  these  interests  or  claims.  It  has  also  been 
shown  that  the  application  of  these  maxims  turns  upon  the 
question,  when  are  the  different  equities  simultaneously  sub- 
sisting with  respect  to  the  same  subject-matter  ''  equal,"  or,  on 
the  other  hand,  what  renders  them  ''  unequal,"  so  that  one 
shall  have  an  essential  inherent  superiority  over  another  ?  In 
answering  this  question  the  doctrine  of  Notice  plays  a  most  im- 
portant part.  When  a  person  is  acquiring  rights  with  respect 
to  any  subject-matter,  the  fact  whether  he  is  so  acting  with  or 
without  notice  of  the  interests  or  claims  of  others  in  or  upon 
the  same  subject-matter,  is  regarded  throughout  the  whole 
range  of  equity  jurisprudence  as  a  most  material  circumstance 
in  determining  the  extent  and  even  the  existence  of  the  rights 
which  he  actually  acquires.  In  conformity  with  this  view  the 
general  rule  has  been  most  clearly  established,  that  a  purchaser 
with  notice  of  the  right  of  another,  is  in  equity  liable  to  the 
same  extent  and  in  the  same  manner  as  the  person  from  vrhom 
he  made  the  purchase.  The  same  rule  may  be  thus  expressed 
in  somewhat  different  language;  a  person  who  acquires  a  legal 
title  or  an  equitable  title  or  interest  in  a  given  subject-matter, 
even  for  a  valuable  consideration,  but  with  notice  that  the  sub- 
ject-matter is  already  affected  by  an  equity  or  equitable  claim 
in  favor  of  another,  takes  it  subject  to  that  equity  or  equitable 
claim.  On  the  other  hand,  a  person  who  has  acquired  a  title, 
and  paid  a  valuable  consideration,  without  any  notice  of  an 
equity  actually  existing  in  favor  of  another,  may  by  that  means 
obtain  a  perfect  title  and  hold  the  property  freed  from  the 
prior  outstanding  equity.  This  general  doctrine  was  formulated 
by  Lord  Hardwicke  in  a  celebrated  case  in  the  following 
emphatic  terms:  '*  The  ground  of  it  is  plainly  this:  That  the 
taking  of  a  legal  estate,  after  notice  of  a  prior  right,  makes  a 
person  a  mala  fide  purchaser.  This  is  a  species  of  fraud  and 
doluji  malus  itself:  for  he  knew  the  first  purchaser  had  the  clear 
right  of  the  estate,  and  after  knowing  that  he  takes  away  the 
right  of  another  person  by  getting  the  legal  estate.    Now,  if  a 
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pexson  does  not  stop  his  hand,  bat  gets  the  legal  estate  when 
be  knew  the  right  was  in  another,  machinatur  ad  circumvenien- 
dum.  It  is  a  maxim,  too,  in  our  law  that/rat^  ei  dolus  nemini 
palrocinari  debeni"^  Lord  Hardwicke  was  here  speaking  of 
the  effect  of  an  actual  notice;  and  undoubtedly  it  is  an  act 
savoring  of  fraud  for  a  person  who  has  received  actual,  direct 
notice  of  another's  right,  to  go  on  and  knowingly  acquire  the 
property  in  violation  of  that  other's  right.  But  on  the  other 
hand,  to  base  the  entire  doctrine  of  notice  upon  fraud,  to 
regard  all  its  rules  as  inferences  from  the  equitable  principle 
a§^D8t  fraud,  is*  in  my  opinion,  to  ignore  the  plain  meaning 
of  words,  and  to  introduce  an  unnecessary  and  misleading  fic- 
tion into  the  subject.  Most  of  the  confusion  in  the  discussion 
by  courts  and  writers  has  resulted,  as  it  seems  to  me,  from 
their  acceptance  of  this  dictum  of  Lord  Hardwicke  as  univers- 
ally true,  and  from  their  attempt  to  treat  the  effects  of  notice, 
under  all  circumstances,  as  mere  instances  and  results  of  fraud. 
The  great  importance  of  the  subject  having  thus  been  exhibited, 
its  further  examination  will  be  conducted  in  the  following 
order:  First,  The  nature  of  notice,  what  constitutes  it,  and  its 
Tarioas  kinds  and  classes;  Second,  The  effects  of  notice,  and 
especially  the  consequences  of  notice  or  the  want  of  notice  in 
determining  priorities  among  equitable  claims  to  or  upon  the 
same  subject-matter. 

§592.  Knowledge  and  Notice  Distinguished. —Before 
.entering  upon  this  examination  a  few  preliminary  observations 
are  necessary  to  clear  the  ground,  and  to  explain  the  exact 
nature  of  the  questions  which  are  to  be  discussed,  and  of  the  con- 
clusions to  be  reached  by  such  discussion.  In  the  first  place,  it 
is  of  the  utmost  importance  to  distinguish  between  the  objects 
and  purposes  for  which  the  fact  of  notice  having  been  given  may 
be  invoked.  One  object  of  notice  may  be  simply  to  affect  the 
priority  of  a  right  which  the  one  receiving  it  has  acquired ,  and 
to  subordinate  such  right  to  an  interest  in  the  same  subject- 
matter  held  by  another.  On  the  other  hand,  notice  may  be 
regarded  as  an  ingredient  or  badge  of  fraud,  as  a  feature  which 
renders  the  transaction  entered  into  by  the  person  who  receives 
it  fraudulent.  A  distinction  clearly  exists  between  these  two 
purposes;  and  the  rules  which  govern  the  nature  and  effect  of 
notice  in  each  must  be  different.  That  might  easily  be  sufficient 
to  subordinate  a  person's  right  to  another  interest,  which  would 
at  the  same  time  fall  far  short  of  stamping  his  conduct  with 

^Le  Neve  v.  Le  Neve,  Amb.  43G;  2  Eq.  Lead.  Caa.  109  (4th  Am.  ed.) 
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actual  fraud.     In  the  second  place,  it  should  be  most  carefully 
borne  in  mind  that  the  legal  conception  of  **  notice,"  as  con- 
tained in  the  settled  doctrines  and  rules  of  equity,  is  somewhat 
artificial  and   even  technical.     In   this   purely  legal  artificial 
sense,  notice  is  by  no  means  synonymous  with  knowledge; 
aUhough  the  effects  produced  by  it  are  undoubtedly  the  same  which 
would  result  from  actual  knowledge.     In  other  words,  while  the 
doctrines  of  equity  on  the  subject  do  not  assume  that  notice  is 
knowledge,  nor  even  that  it  is  necessarily  followed  by  knowledge, 
they  still  often  impute  to  it  the  very  same  consequences  which 
would  flow  from  actual  knowledge  acquired  by  the  party.     As 
the  notice  spoken  of  by  the  rules  is  not  knowledge,  there  may 
be  notice  without  knowledge,  and  knowledge  without  notice. 
If  a  person  A.  were  negotiating  with  B.  for  the  purchase  of  a 
piece  of  land,  and  should  be  informed  either  by  B.  or  by  G.  that 
B.  had  already  giyen  a  deed  or  mortgage  of  the  same  land  to  C, 
such  information  would  be  notice,  and  even  the  highest  kind  of 
notice;  but  A.  would  not  thereby,  in  any  true  meaning  of  the 
word,  have  knowledge  of  the  deed  or  mortgage,  of  its  various 
provisions  and  legal  effect.     On  the  other  hand,  if  before  the 
negotiation  A.  had  been  casually  shown  the  deed  or  mortgage 
itself  by  some  third  person  in  whose  possession  it  happened  to 
be,  had  been  permitted  by  such  person  to  take  and  read  the  in- 
strument, had  carefully  examined  it,  and  had  thus  become 
familiar  with  all  of  its  provisions  and  its  legal  effect,  he  would 
not,  within  the  settled  meaning  of  the  legal  term,  have  received 
notice,  but  he  would  most  certainly  have  obtained,  and  would 
be  acting  with,  a  complete  knowledge  ot  the  instrument.     Again, 
under  certain  circumstances,  if  A.,  while  dealing  with  respect 
to  a  piece  of  property,  deliberately  and  intentionally  refrains 
from  making  inquiries  concerning  outstanding  incumbrances  or 
claims,  for  the  very  purpose  of  avoiding  any  information,  he  is 
charged  with  notice  of  the  incumbrances  and  claims  which  are 
actually  outstanding;  but  he  certainly  does  not  acquire,  and  can 
not  possibly  have,  a  knowledge  of  such  prior  charges  or  interests. 
The  record  of  a  deed  or  mortgage,  when  regularly  and  properly 
made,  is  constructive  notice  to  subsequent  purchasers  and  in- 
cumbrancers; but  it  does  not  necessarily  convey  any  knowledge 
to  such  persons;  while  A.  in  purchasing  land  from  B.  is  abso- 
lutely and  conclusively  bound  by  the  i^roper  record  of  a  prior 
instrument  affecting  the  same  premises,  he  may  be  acting  in 
perfect  good  faith  and  in  most  complete  ignorance  of  the  actual 
existence  of  any  such  instrument.     If,  however,  before  making 
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the  paTchase,  A.  had  examined  the  official  records,  and  had 
there  discovered  and  read  a  deed  or  mortgage  of  the  same  land 
copied  at  length  in  the  hook  of  records,  but  under  such  circum- 
stances that  it  was  not  legally  entitled  to  be  recorded,  on 
account  of  a  defectiye  acknowledgment  or  other  irregularity, 
he  ^ould  not  thereby  have  received  any  legal  notice  within  the 
trne  meaning  of  the  term,  but  he  would  as  certainly  have 
obtained  a  full  knowledge  of  the  instrument.     These  instances 
are  sufficient  to  illustrate  the  distinction  between  notice,  in  its 
leg^al  and  somewhat  artificial  conception,  and  knowledge;  and  to 
shoiv  that  one  may  exist  without  the  other.     Unless  this  dis- 
tinction is  clearly  apprehended,  and  constantly  borne  in  mind, 
much  of  the  judicial  discussion  concerning  the  nature  and  effect 
of  notice  will  seem  to  be  confused  and  uncertain,  and  an  iiTecon- 
cilable  conflict  will  appear  among  many  of  the  decisions;  the 
distinction  renders  the  discussion  clear  and  certain,  and  the 
decisions  harmonious.     Whenever  the  mere  notice,  in  its  strict 
sig^nification,  is  relied  upon,  even  though  not  accompanied  or 
followed  by  any  actual  knowledge,  then,  from  considerations 
of  policy  and  expediency,  the  same  effects  are  attributed  to  it 
"which  would  have  resulted  from  actual  knowledge;  and  it  will 
he  found  that  what  constitutes  this  notice  is  determined  by 
definite,  precise,  and  even  somewhat  technical  rules.     When- 
ever, on  the  other  hand,  a  party  is  shown  to  have  obtained  an 
actual  knowledge,  even  though  there  has  been  nothing  which 
constitutes  a  notice  in  its  true  sense,  then  there  is  no  longer  any 
necessity  of  resorting  to  the  artificial  conception  of  notice;  the 
consequences  must  naturally  and  necessarily  flow  from  an 
actual  knowledge  of  facts  by  a  party,  which  from  motives  of 
expediency  are  attributed  to  a  notice  of  the  same  facts  given  to 
him,  in  the  absence  of  actual  knowledge.     In  a  word,  among 
the  complicated  affairs  and  transactions  of  life,  it  is  often  nec- 
essary that  mere  "  notice  '*  should  take  the  place  of  actual  knowl- 
edge; but  this  does  not  and  can  not  mean  that  actual  knowledge 
ahall  not  produce  the  same  effects  upon  the  rights  of  parties, 
irhich,  from  motives  of  policy,  are  given  to  its  representative 
and  substitute  notice.    This  conclusion  is,  as  it  seems  to  me, 
self-evident,  and  it  is  most  important;  it  reconciles  at  once  all 
the  confusion  and  conflict  of  opinion,  which,  it  must  be  con- 
fessed, appear  in  some  of  the  decisions;  and  it  has  the  support 
of  the  ablest  judicial  authority.     It  has  been  expressly  sanc- 
tioned and  adopted  as  the  settled  principle  upon  which  courts 
of  equity  act,  in  a  recent  case  by  one  of  the  ablest  of  modern 
Vol.  n— 2 
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English  equity  judges,  Lord  Cairns.  He  is  spealcing  of  n  trustee 
dealing  with  the  trust  fund  in  his  hands,  and  acting  with  knowU^ 
edge,  but  without  the  true  notice,  actual  or  constructive,  re- 
quired by  the  settled  rules,  of  an  incumbrance  on  the  property 
created  by  the  cestui  que  trust.  The  general  language  which  he 
uses  with  respect  to  these  particular  facts,  will  apply  to  all 
cases  of  knowledge  as  distinct  from  notice.  LorcT  Cairns  says: 
"  All  I  can  do  is  to  apply  those  principles  which  have  been 
well  established  as  part  of  those  principles  on  which  the  court 
proceeds.  »  »  »  ♦  ♦  I  am  bound  to  say  that  I  do  not 
think  it  would  be  consistent  with  the  principles  upon  which 
this  court  has  always  proceeded,  or  with  the  authorities  which 
have  been  referred  to,  if  I  were  to  hold  that  under  no  circum- 
stances could  a  trustee,  without  express  notice  from  the  incum- 
brancer, be  fixed  with  knowledge  of  an  incumbrance  upon  the 
fund  of  which  he  is  the  trustee.  It  must  depend  upon  the 
facts  of  the  case.  But  I  am  quite  prepared  to  say  that  I  think 
the  court  would  expect  to  find  that  those  who  alleged  that  the 
trustee  had  knowledge  of  the  incumbrance  had  made  it 
out,  not  by  any  evidence  of  casual  conversations,  much  less  by 
any  proof  of  what  would  only  be  constructive  notice,  but  by 
proof  that  the  mind  of  the  trustee  has  in  some  way  been  brought 
to  an  intelligent  apprehension  of  the  nature  of  the  incumbrance 
which  has  come  upon  the  property,  so  that  a  reasonable  man, 
or  an  ordinary  man  of  business,  would  act  upon  the  information 
and  would  regulate  his  conduct  by  it  in  the  execution  of  the 
trust.  If  it  can  be  shown  that  in  any  way  the  trustee  has  got 
knowledge  of  that  kind — knowledge  which  would  operate  upon 
the  mind  of  any  rational  man,  or  man  of  business,  and  make 
him  act  with  reference  to  the  knowledge  he  has  so  acquired — 
there  I  think  the  end  is  attained,  and  that  there  has  been  fixed 
upon  the  conscience  of  the  trustee,  and  through  that  upon  the 
trust  fund,  a  security  against  its  being  parted  with  in  any  way 
that  would  be  inconsistent  with  the  incumbrance  which  has  been 
created."^  This  extract  states  what  is,  in  my  opinion,  the  gen- 
eral doctrine,  applied  here  to  a  trustee,  but  applicable  to  all 
persons  whose  rights  or  liabilities  can  be  affected  by  notice  of 
rights  belonging  to  others.  It  declares  that  although  there 
may  be  no  technical  **  notice,"  not  even  a  constructive  notice, 
still  there  may  be  an  actual  knowledge,  acquired  in  modes  which 
do  not  amount  to  notice;  and  this  knowledge  may  produce  the 
same  effects  which  the  rules  of  equity  attribute  to  **  notice." 

^  lioyd  v.  Banks,  L.  H.,  3  Ch.  483,  490,  per  Lord  Cairns. 
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§593.    Kinds:   Actual   and   Constrootive. — ^Notice  baa 
been  divided  bj  judges  and  writers  into  the  two  main  classes, 
"  Actual/'  and  *'  Constructive;"  but  there  is  a  great  diversity 
of  opinion  au^ng  test-writers  in  determining  what  particular 
kinds  shall  come  within  each  of  these  two  classes.     According 
to  some,  **  constructive "  notice  includes  those  instances  in 
which  no  information  of  the  existence  of  an j  prior  right  or  claim 
is  directly  or  indirectly  communicated  to  the  party;  but  cer- 
tain facts  are  shown  to  have  existed,  and  from  these  the  party 
is  conclusivebj  presumed  to  have  received  the  information,  and 
is  therefore  conclusively  charged  with  notice.     In  other  words, 
the  information  amounting  to  a  notice,  although  not  in  fact 
given,  is  inferred  as  a  conclusive  presumption  of  the  law,  and 
this  presumption  can  not  be  rebutted  by  any  evidence  to  the 
contrary.     All  other  kinds,  according  to  this  theory,  are  "  ac- 
tual."    This  latter  class,  therefore,  embraces  many  degrees, 
from  the  highest,  where  a  positive,  personal  information  of  a 
fact  is  directly  communicated  to  the  party,  down  through  every 
grade,  in  which  the  notice  is  either  implied  by  prima  facie 
presumptions  of  law  from  certain  facts  shown  to  exist,  or  is  in- 
ferred as  an  argumentative  conclusion,  with  greater  or  less 
cogency,  from  evidence  which  is  perhaps  entirely  circumstantial. 
The  objections  to  this  mode  of  classification  are  plain.     It  is, 
in  fact,  no  classification;  it  groups  under  the  head  of  "  actual  " 
notice  different  species  which  have  no  common  features,  no  real 
resemblance,  and  the  name  "  actual "  is  an  evident  misnomer; 
while  on  the  other  hand  the  class  of  *'  constructive"  is,  from 
its  definition,  necessarily  confined  to  a  very  few  species,  tech- 
nical and  artificial  in  their  nature,  the  most  important  one  being 
wholly  the  creature  of  statute.     I  prefer  and  shall  adopt  the 
classification  approved  and  followed  by  many  of  the  most 
eminent  judges,  which  has  the  merit  of  simplicity,  naturalness, 
and  certainly.     According  to  this  arrangement,  **  actual "  notice 
embraces  all  those  instances  in  which  positive  personal  iuf  oima- 
tioQ  of  a  matter  is  directly  communicated  to  the  party,  and  this 
communication  of  information  being  a  fact,  is  established  by 
evidence  directly  tending  with  more  or  less  cogency  to  its  proof. 
"  Constructive  "  notice  includes  all  other  instances,  in  which 
the  information  thus  directly  communicated  can  not  be  sbown, 
but  the  information  is  either  amcluHivchj  presumed  to  have  been 
given  and  received  from  the  existence  of  certain  facts,  or  is  im- 
plied by  a  prima  facie  presumption  of  tho  law  in  the  absence  of 

contrary  proof. 
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§  594.  Definition. — Judges  and  text-writers  bave  seldom 
attempted  to  define  notice  in  the  abstract,  but  bave  generally 
contented  tbemselyes  witb  specifying  instances,  or  describing 
its  kinds  and  effects.  Within  the  meaning  of  the  rules,  notice 
may,  I  think,  be  correctly  defined  as  the  information  concerning 
a  fact,  actually  communicated  to  a  party  by  an  authorized  per- 
son, or  actually  derived  by  him  froni  a  proper  source,  or  else 
presumed  by  law  to  have  been  acquired  by  him,  which  informa- 
tion is  regarded  as  equivalent  in  its  legal  effects  to  full  knowledge 
of  the  fact,  and  to  which  the  law  attributes  the  same  conse- 
quences as  would  be  imputed  to  knowledge.  It  should  be  most 
carefully  observed  that  the  notice  thus  defined  is  not  knowledge, 
nor  does  it  assume  that  knowledge  necessarily  results.  On  the 
other  hand,  the  information  which  constitutes  the  notice  may  be 
so  full  and  minute  as  to  produce  complete  knowledge.^  Although 
an  actual  knowledge  is  not  necessarily  assumed  to  result,  yet  in 
many  instances,  as  will  be  seen,  the  party  is  not  permitted  to 
show  this  fact,  but  the  same  consequences  follow  with  respect  to 
bis  rights  and  interests  as  though  he  bad  obtained  real  knowl- 
edge. The  correctness  of  the  definition  which  I  have  formu- 
lated, will  appear  from  a  comparison  of  all  the  cases  hereafter 
cited  in  the  discussions  of  this  section.  In  dealing  with  the 
subject,  great  care  should  be  taken  to  distinguish  between 
notice  and  the  evidence  by  which  it  is  established.  The  per- 
sonal communication  of  information  which  constitutes  notice, 
is  a  fact  which  may  be  proved  by  any  kind  of  competent  evi- 
dence submitted  to,  weighed,  and  passed  upon  by  the  tribunal 
which  decides  matters  of  fact.  Whenever  the  notice  is  inferred 
by  a  conclusive  or  prima  facie  presumption  from  certain  facts, 
the  office  of  evidence  is  to  prove  the  existence  of  those  facts. 

'  Of  the  few  definitions  given  bj  zanceof  afact.  It  differs  from  knowl- 
text-writers,  the  following  are  exam-  edge,  for  knowledge  may  exist  with- 
pies:  The  English  editors  of  the  Lead-  ont  notice,  and  there  maybe  notice 
ing  cases  in  ^uity  attempt  no  general  without  any  actual  knowledge.  *  * 
dctinition.  TneAmericaneditorsays:  *  *  Notice,  therefore,  in  the  sense 
**  In  legal  parlance  notice  is  informa-  here  used,  may  be  said  to  be  the  defi- 
tion  given  by  one  duly  authorized,  or  nite  legal  cognizance,  either  actual  or 
derived  from  some  authentic  source,  presumptive,  of  a  right  or  title." 
Notice  maybe  either  actual  or  con-  (Bipsham,  p.  325.)  While  the  distinc- 
structive."  While  this  definition  has  tion  between  notice  and  knowledge 
the  merit  of  extreme  brevity,  and  of  is  here  distinctly  emphasized,  yet  the 
correctly  preserving  the  distinction  definition  itself,  in  calling  notice  the 
between  notice  and  knowledge,  it  "legal cognizance"  of  afact,  ^ivesthtf 
locks,  as  it  seems  to  me,  some  of  the  (ffect  of  notice  rather  than  aescribes 
essential  elements  of  the  entire  legal  the  thing  itself.  Legal  cognizance 
conception.  (2  £q.  Lead.  Cas.,  p.  means  simply  legal  knowledge,  and  is 
144,  4th  Am.  ed.)  Another  Ameri-  the  effect  which  the  law  regards  as 
can  writer  says:  "  Notice,  then,  in  its  produced  by  notice, 
technical   sense,  is    the  legal  cogni- 
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Notice  is  either  acinal  or  constructive;  bat  the  legal  effect  of 
each  kind,  ivhen  established,  is  exactly  the  same.^ 

§  595.  Actual  Notice. — Actual  notice  is  information  con- 
cerning the  fact — as  for  example,  concerning  the  prior  interest, 
claim,  or  right — directly  and  personally  communicated  to  the 
party.'  The  distinction  between  actual  and  constructive  notice 
does  not  primarily  depend  upon  the  amount  of  the  information, 
but  on  the  manner  in  which  it  is  obtained  or  assumed  to  have 
been  obtained.  In  actual  notice  information  is  not  inferred  by 
any  presumption  of  law;  the  personal  communication  of  it  is  a 
fact,  and  like  any  other  fact  is  to  be  proved  by  evidence.  The 
information  may  be  so  full,  minute,  and  circumstantial,  that  the 
party  receiving  it  thereby  acquires  a  complete  knowledge  of  the 
prior  fact  affecting  the  transaction  in  which  he  is  then  engaged; 
or  it  may  fall  far  short  of  conveying  such  knowledge.'  Again 
the  evidence  may  be  so  direct,  positive,  and  overwhelming  as 
to  establish  the  fact  that  the  information  was  personally  given 
and  received,  in  the  most  convincing  and  unequivocal  manner; 
or  it  may  be  entirely  indirect  and  circumstantial.  Wherever, 
from  competent  evidence,  either  direct  or  circumstantial,  the 
court  or  the  jury  is  entitled  to  infer  as  a  conclusion  of  fact ,  and 
not  by  means  of  any  legal  presumptions^  that  the  information  was 
personally  communicated  to  or  received  by  the  party,  the  notice 
is  actual.  In  short,  actual  notice  is  a  conclusion  of  fact,  capa- 
ble of  being  established  by  all  grades  of  legitimate  evidence.* 

§  596.  When  Shown  by  Indirect  Evidence.— It  is  ad- 
mitted by  all  text-writers  and  by  many  judges,  that  much  con- 
fusion and  inaccuracy  of  language  are  exhibited  in  the  decisions 
concerning  actual  and  constructive  notice;  notices  are  not  in- 

»  Prosser  v.  Rice,  28  Beav.  68,  74.  332,  341,  342;  Hull  v.  Noble,  40  Me. 

'  "  Notice  is  actual  when  the  pur-  459,  480;  Buttrick  v.  Holden,  13  Met. 

chaser  is  aware  of  the  adverse  claim  355,  357;  Trefts  v.  King,  G  Harris  (IS 

or  title,  or  has  such  information  as  Pa.  St.)  157,  160;  Kogers  v.  Jones,  8 

woiUd  lead  to  knowledge. "    Am.  note  N.  H.  264;  Griffith  v.  Griffith,  1  Holf. 

in  2  Eq.  Lead.  Gas.,  p.  144  (4th  Am.  Gb.  153;  Nelson  v.  Sims,  1  Cusbman, 

ed.)  383,  388;   Gui-tis  v.  Blair,  4  Id.  309, 

»  Williamson  v.  Brown,  15  N.  Y.  328;  Bartlett  v.  Glascock,  4  Mo.  62, 

354.     Actual  notice  need  not  be  full  66;  Epley  v.  Witberow,  7  Watts,  103, 

circumstantial  information  of  every  167;  Jaques  v.  Weeks,  7  Id.  261,  274; 

material  fact  affectiug^e  right  of  the  Blatcbley  v.  Osborn,  33  Gonn.  226, 

person  receiving  it;  it  is  enough  that  233;    Buck  v.   Paine,  50  Miss.  648, 

it  be  information  directly  tending  to  655;  Garter  v.  Gity  of  Portland,  4 

show  the  existence  of  the  fact,  and  Greg.  339,  350,  per  McArtbur,  J.,  a 

suiHcient  to  put  the  party  on  an  in-  very  clear  and  accurate  statement  of 

quiry.    Bjtmes  v.  McGlinton,  3  Penn.  the  doctrine;     Speck  v.  lliggin,   40 

67;  Tillinghast  v.  Ghamplin,  4  R.  I.  Mo.  405;  Maupin  v.  Emmons,  47  Id. 

173,  215.  304,  306,  307;  Maul  v.  Rider,  59  Pa. 

*  Tillinghaet  v.  Ghamplin,  4  R.  I.  St.  (9  P.  F.  Smith),  167,  171,  172. 
173,  215;  Warren  v.  Swett,  31  N.  IL 
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frequently  called  *'  constructive/'  wbich  are  really  **  actual; 
and  the  rules  governing  the  two  are  confounded.^  That  the 
party  has  knowledge  or  information  of  facts  sufficient  to  put 
Lim  upon  an  inquiry,  has  often  been  treated  as  peculiarly  the 
characteristic  of  constructive  notice.  In  truth,  however,  this 
test  is  equally  applicable  to  every  instance  of  actual  notice  in- 
ferred by  process  of  rational  deduction  from  circumstantial 
evidence.'    The  distinction  is  plain  and  natural.     In  all  cases 

*  Williamson   v.  Brown,  15  N.  Y.  any  direct  personal  information  of  a 

354^per  S.  L.  Selden,  J.  conflicting  interest  or  claim;  the  in- 

'  The  confusion  mentioned  in  the  ference  is  a  pure  presumption  of  law, 
text  is  easily  and  completely  dispelled,  based  upon  considerations  of  geueral 
and  the  necessary  distinction  between  policy,  and  does  not  require  any  argu- 
the  two  kinds  of  notice  is  clearly  mentative  deduction  from  evidence, 
shown  by  a  brief  analysis  of  their  A  third  instance  of  constructive  notice 
essential  operation.  When  A.  is  is  that  with  which  a  principal  is 
dealing  with  B.  for  the  purchase  of  charged,  when  infonnation  or  knowl- 
land  which  ho  knows,  sees,  or  is  told  edge  has  been  obtained  by  his  agent, 
to  be  iu  the  possession  of  a  stranger  W^nen  this  particular  case  is  carefully 
C,  such  possession  does  not  show  or  considered  it  will  be  perceived  that  it 
tend  to  snow  that  any  information  or  is  governed  by  precisely  the  same 
knowledge  of  C.'s  interest  was  directly  principles  as  those  which  have  already 
and  personally  communicated  to  A.;  been  examined.  The  mrre /act  that 
but  tfie  luw  pre^mmen  that  information  the  agent  has  acquired  information, 
of  C.'s  real  interest  and  claim  was  does  not  tend  to  show  that  the  in- 
communicated.  But  the  presumption  formation  has  been  directly  and  per- 
in  this  case  is  rebuttable;  it  is  said  sonally  communicated  to  the  princi- 
that  A.  is  put  upon  an  inquiry;  if  he  pal;  nor  does  the  rule  depend  in  the 
fails  to  make  any  inquiry,  or  to  pros-  slightest  degree  upon  such  an  assump- 
ecute  it  with  reasonable  diligence,  tion^  That  information  constituting 
then  the  presumption  is  absolute;  if  notice  is  imputed  to  the  principal,  is 
he  does  prosecute  it  with  reasonable  entirely  a  presumption  of  law,  sup- 
diligence,  and  does  not  discover  the  ported  by  considerations  of  expedi- 
truth,  then  the  presumption  is  over-  ency,  and  made  without  any  reference 
come.  But  it  should  he  observed,  to  the  actual  fact.  The  last  instance 
that  the  jury  or  court  does  not  find  of  constructive  notice  which  I  shall 
the  existence  of  a  notice  as  a  conclu-  mention  is  that  resulting  from  rogis- 
sion  of  fact  deduced  by  rational  tration  pursuant  to  statute.  The 
argument  from  the  fact  of  C.'s  pos-  fne?*«/ac^  that  an  instrument,  of  which 
session;  the  only  province  of  the  triers  the  party  is  profoundly  ignorant,  has 
of  fact  in  this  case  is  to  determine  the  been  recorded,  certainly  does  not  tend 
nature,  extent,  and  effect  of  A.'s  in-  to  show  that  he  has  received  any 
quiry  as  a  means  of  rebutting  the  pre-  direct  personal  information  concerning 
sumption.  A  second  kind  of  con-  it,  and  the  interest  or  claim  which  it 
stmctive  notice  arises  from  recitals,  creates.  The  presumption  arises  from 
statements,  and  references  in  title-  the  positive  mandate  of  a  statute; 
deeds.  Here,  also,  it  is  very  plain  there  is  no  occasion  for,  nor  even 
that  there  is  nothing  tending  to  show  ))ossibility  of,  any  conclusion  of  fact 
direct  personal  information,  since  the  drawn  from  evidence  by  a  process  of 
party  is  affected  with  the  notice  al-  argument. 

though  he  may  not  have  read  the  deed.  The  foregoing  instances  show  the 
and  even  though  he  may  not  have  rationale  of  the  operation  of  all  con- 
sceu  it.  A.  is  the  grantee  in  a  deed  structivo  notices.  A  similar  analysis 
of  conveyance.  From  the  mere  fact  will  disclose  the  true  operation  of 
that  1)0  must  derive  his  title  through  actual  notice.  When  A.  is  dealing 
that  instrument  and  throuch  tho  line  with  B.  for  the  purchase  of  land,  and 
of  prior  conveyances,  he  is  charged  the  evidence  shows  that  A.  is  directly 
with  notice  of  all  that  they  contain  or  and  personally  informed,  either  by  B« 
refer  to.  This  fact  does 'not  in  tho  or  by  C,  that  C.  already  holds  a  con- 
least  tend  to  show  that  A.  received  veyance,  or  mortgage,  or  incmubrance. 
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of  constructive  notice,  there  is  no  evidence  whicb  directly  tends 
to  sbow  tbat  any  information  of  the  prior  conflictiug  claim  Avas 
personally  brought  borne  to  the  consciousness  of  the  party 
affected;  the  particular  facts  of  which  he  is  shown  to  have 
knowledge  do  not  directly  tend  to  show  such  information;  but 
from  these  facts  the  legal  presumption  arises,  either  conclu- 
sive or  rebuttable,  that  the  information  was  received.  In  all 
cases  of  actual  notice  inferred  from  circumstantial  evidence, 
the  facts  proved  do  directly  tend  to  show  that  information  of 
the  prior  conflicting  claim  was  personally  brought  home  to  the 
consciousness  of  the  party.     The  court  or  jury  infers  from  the 

or  possesses  an  easement  or  other  A.,  in  exactly  the  same  manner  as  a 
charge  upon  the  same  premises;  the  jury  may  infer  that  a  certain  man  and 
case  is  so  simple,  and  the  notice  is  so  M'oman  were  at  some  past  time  actu* 
clearly  actual,  that  no  doubt  can  exist  ally  married  from  the  circumstantial 
concerning  it.  Whenever  the  object  evidence  of  their  cohabitation  and 
is  to  2>ruvo  that  A.  has  received  the  holding  each  other  out  to  the  world 
same  kind  of  personal  information  as  husband  and  wife.  The  only  ques- 
concemiue  some  prior  interest  or  claim  tion  of  law  in  such  a  case  is,  whether 
held  by  C,  but  the  fact  can  not  be  the  evidence  is  sufficient  to  warrant 
shown  by  any  direct  evidence,  but  the  finding  of  fact  that  information 
mui4  be  esla^jlinhetl  bj  indirect  and  cir-  or  knowledge  of  C/s  claim  was  act- 
cumdantiaL  evidence,  that  is,  must  be  ually  acquired  by  A.  It  is  true  thai 
inferred  by  the  jury  or  court  as  a  many  cases  say,  under  such  circum- 
Icgitiinato  deduction  from  such  evi-  stances,  that  "the  facts  proved  are 
deuce— the  notice  is  none  the  less  sufficient  to  put  the  party  A.  upon  an 
actual;  it  is  to  be  inferred  as  a  con-  inquiry,  and  if  ho  neglected  to  make 
elusion  of  fact,  by  a  weighing  of  the  a  (lue  mquiry  he  must  bo  charged  with 
evidence  and  process  of  argument  notice."  Such  a  mode  of  statement 
unaided  by  any  l^gal  preHumptions.  is  entirely  proper;  but  it  is  incorrect. 
One  illustration  will  suffice.  A.  pur-  misleading,  and  a  confounding  of  the 
chased  land  fromB.  A  third  person  C,  two  kinds  of  notice,  to  say  luidcr  such 
from  whom  B.  obtained  the  property,  circumstances  that  if  the  party  neg- 
has  a  claim  upon  it;  and  the  question  lects  to  make  a  due  inquiry  lie  is 
is  whether  A.  took  with  notice  of  C.*8  presumed  to  have  received  (he  informa' 
claim.  There  is  no  direct  evidence  of  tion  which  constitutes  notice.  In  all 
any  information  given  to  A.  by  either  cases  of  information  constituting 
B.  or  C.  But  it  is  proved  that  A.  is  actual  notice  inferred  from  circum- 
B.*s  son,  and  has  constantly  lived  in  stantial  evidence,  this  statement  that 
his  house  and  been  a  member  of  his  "  the  facta  proved  are  sufficient  to  put 
family;  that  for  several  years  A.  has  the  party  upon  an  inquiry,"  etc.,  is 
been  acquainted  with  his  father's  simply  tantamount  to  saying  that  the 
business  affiiirs,  and  has  taken  an  act-  facts  and  circumstances,  when  uncon- 
ive  p.irt  in  tlieir  management;  that  tradicted  and  unexplained,  are  suffi- 
A.  was  familiar  with  the  transaction  cient  evidence  to  warrant  a  finding 
by  which  B.  obtained  the  premises  that  the  information  was  directly  and 
from  C,  and  aided  his  father  in  personallv  acquired  by  the  party;  but 
negotiating  the  contract  with  C,  that  the  lacts  and  circumstances  may 
etc.  If  from  these  and  similar  facts  be  sufficiently  explained  by  the  party  s 
a  notice  should  be  inferred,  it  would  showing  that  he  did  make  a  reasonable 
be  an  actual  notice  and  not  construe-  inquiry  and  did  seek  for  infonnation, 
tive.  No  legal  presumptions  would  but  failed  to  obtain  it.  By  such 
aid  tho  court  or  jury;  they  would  means  the  conclusion  which  would 
simply  arrivo  at  the  conclusion,  by  a  otherwise  have  been  drawn  from  the 
process  of  rational  argument,  that  at  unexplained  circumstances  is  over- 
some  time  information  or  knowledge  come  and  negatived.  For  illustrations 
of  C.'s  claim  was  directly  and  person-  of  these  positions,  see  cases  cited  in 
ally  communicated  to  or  acquired  by  the  next  following  note. 
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facts  proved,  by  a  process  of  rational  deduction,  but  without  the 
aid  of  any  legal  presumption^  that  such  information  was  actually 
received.  In  weighing  this  evidence,  the  tribunal  may  properly 
ask  whether  the  facts  proved  were  sufficient  to  put  the  party 
upon  an  inquiry,  so  that,  if  he  went  on  with,  the  transaction 
without  making  any  inquiry,  his  actual  receipt  of  information 
and  consequent  notice  is  a  legitimate  or  necessary  conclusion; 
or  whether,  on  the  other  hand,  he  prosecuted  an  inquiry  to  such 
an  extent  and  in  such  a  manner,  that  his  actual  failure  to  ac- 
quire information  is  a  just  inference  of  fact.'    A  careful  exam- 

^  In  a  large  number  of  American  Penn.  67;  Bartlett  v.  Glascock,  4 
cases  the  discussion  concerning  actual  Mo.  62,  66;  Eplcy  v.  Witherow,  7 
notice  has  arisen  upon  an  interpreta-  Watts,  163,  167;  Jaques  v.  Weeks, 
tion  of  a  statutory  provision  which  Id.  261,  274;  Buttrick  v.  Holdeu,  13 
expressly  requires '*  actual  notice "  of  Met.  355,  357;  Curtis  v.  Blair,  4 
a  prior  unrecorded  deed  or  incum-  Cushm.  (Miss.)  309,  328;  Hull  f. 
brance,  in  order  that  it  may  have  Noble,  40  Me.  459,  4S0;  Warren  v. 
priority  ov^er  a  subsequent  deed  or  Swett,  31  N.  H.  332,  341;  Tilliuehast 
mortgage  which  is  first  put  on  record,  v.  Ohamplin,  4  R.  I.  173,  215;  Buck 
In  a  few  of  the  states  the  courts  have  v.  Paine,  50  Miss.  648,  655;  Carter  v. 
interpreted  the  intention  of  the  legis-  City  of  Portland,  4  Oreg.  339,  350; 
lature  as  demanding  that  the  personal  Pringle  v.  Dunn,  37  Wise.  449,  400, 
information  of  the  unrecorded  iustru-  461,  465;  Parker  v.  Kane,  4  Id.  1; 
ment  should  be  proved  by  direct  evi-  Shotwell  v.  Harrison,  30  Mich.  179; 
dence,  and  as  excluding  all  instances  Munroe  v.  Elastman,  31  Id.  283; 
of  actual  notice  established  by  circum-  Eck  v.  Hatcher,  58  Mo.  235;  Maupin 
stantial  evidence.  In  most  of  the  v.  Emmons,  47  Id.  304,  306,  307; 
states,  however,  where  this  statutory  Parker  v.  Foy,  43  Miss.  260,  266; 
clause  is  found,  the  courts  have  de-  Wailes  v.  Cooper,  24  Id.  208,  228. 
fined  the  '* actual  notice"  required  In  the  recent  and  very  instructive 
by  the  legislature  as  embracing  all  case  of  Brinkman  v.  Jones,  supra,  the 
instances  of  tliat  species  in  contradis-  question  was,  whether  a  grantee  had 
tinction  from  "  constructive  notice  "  sufficient  notice  of  a  prior  unrecorded 
— that  is,  all  kinds  of  actual  notice,  deed  to  defeat  his  own  recorded  con- 
whether  proved  by  direct  evidence  or  veyance.  The  court  were  called  upon 
inferred  as-  a  legitimate  conclusion  to  interpret  the  Wisconsin  statate 
from  circumstances.  Whichever  view  which  requires  **  actual  notice  "  under 
of  the  statute  be  taken,  these  decis-  such  circumstances;  and  it  discussed 
ions  are  all  useful  in  describing  the  in  a  very  full  and  accurate  manner  the 
nature  of  actual  notice,  and  especially  true  meaning  and  operation  of  actual 
in  distinguishing  actual  notice  proved  notice.  Taylor,  Jt,  said  (p.  519): 
by  circumstantial  evidence  from  con-  "The  actual  notice  required  by  the 
structivo  notice.  See  Brinkman  v.  statute  is  not  synonymous  with  actual 
Jones,  44  Wise.  498,  517.  619,  521,  knowledge.  We  think  the  true  rule 
523;  Brown  v.  Volkening,  64  N.  Y.  is,  that  notice  must  be  held  to  be  ac- 
76,  82,  83;  Lambert  v.  Newman,  66  tual  when  the  subsequent  purchaser 
Ala.  623,  625;  Helms  v.  Chadbourne,  has  actual  knowledge  of  sucn  facts  as 
45  Wise.  60,  70,  per  Cole,  J. ;  Chicago  would  put  a  prudent  man  upon  in- 
etc.  R.  R.  V.  Kennedy,  70  111.  350,  quiry  which,  if  prosecuted  with  ordi- 
361,  per  Walker,  J. ;  Shepardson  v.  nary  diligence,  would  lead  to  actual 
Stevens,  71  111.  646;  Erickson  v.  Raf-  notice  of  the  right  or  title  in  conflict 
ferty,  79  HI.  209,  212;  Reynolds  v.  with,  that  which  he  is  about  to  pur- 
Rnckman,  35  Mich.  80;  Loughridge  chase.  When  the  subsequent  pur- 
v.  Bowland,  52  Miss.  546,  553,  555;  chaser  has  knowledge  of  such  facts,  it 
Trefts  v.  King,  6  Harris  (18  Pa.  St.)  becomes  his  duty  to  make  inquiry,  and 
157,  160;  Rogers  v.  Jones,  8  N.  H.  he  is  guilty  of  bad  faith  if  he  neglects 
2G4;  Griffith  v.  Griffith.  1  HofiF.  Ch.  to  do  so,  and  consequently  he  will  bo 
153;  Nelson  V.  Sims,  1  Cushm.  (Miss.)  charged  with  the  actual  notice  he 
383,   388;    Barnes   v.   McClinton,    3   would  have  received  if  he  had  made 
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inatiou  of  the  cases  concerning  notice  inferred  from  circum- 
stances, will  show  that  in  a  large  proportion  of  them  the  notice 
was  actual  and  not  constructive;  and  that  one  or  the  other  of 
the  following  questions  was  in  reality  considered  and  deter- 
nodned  bj  the  court:  (1)  It  being  shown  that  the  party  had 
been  informed  of  certain  facts,  and  it  further  appearing  that  he 
had,  notwithstanding  such  information,  and  without  making 

the  inqniry.     We  are  aware  that  this  possession  by  a  third  person;  and  the 
construction  of  the  statute  is  in  con-  precise  point  decided  was  confined  to 
fiict  with  the  later  decisions  in  Massa^  the  kind,  nature,   purposes,  and  ex- 
chusetts  and  Indiana,  and  with  the  tent  of  the  possession  necessary  under 
definition  given  to  the  term  by  Story  such  circumstances  to  raise  a  legal 
in  his  Equity  Jur.,  §  399;  Parker  v.  presumption  and  to  constiti^te  a  eulii- 
Oagood,  3  Alien,  487;  Booley  v.  Wol-  cient    constructive    notice.      In    the 
oott,  4  Id.  406;  Sibley  v.  Leffingwell,  course  of  his  opinion,  however,  Allen, 
S  Id.  5Si;  White  v.  Foster,  102  Mass.  J.,  speaks  of  actual  notice  in  the  fol- 
375;     Lamb  v.   Pierce,    113  Id.    7*2;  lowing  language,  which  f  ally  corrobo- 
Crasson  v.  Swoveland,  22  Ind.  428,  rates  the  positions  of  the  text  (p.  S2): 
434.     *     *    *    These  cases  all  pro-  "  Actual  notice  of  a  prior  unrecorded 
ceed   upon  the    theory  that   actual  conveyance,  or  of  any  title,  legal  or 
notice  and  actual  knowledge  mean  the  equitable,  to  the  premises,  or  knowl- 
same  tiling."     The  court  also  cites  edge  or  notice  of  any  facts   which 
decisions  from  many  other  states  by  should  put  a  prudent  roan  upon  in- 
which  the  same  interpretation  is  given  quiry,  impeaches  the  good  faith  of  the 
to  similar   statutes,   and    the    same  subsequent  purchaser.     There  fhould 
meaning  attributed  to  **  actual  notice."  be  proof  of  actual  notice  of  prior  title 
It  is  admitted,  however,  that  no  mere  or    prior    equities,   or  circuumtanctfd 
*'  (instructive  notice  "  to  the  subse-  tending  to  prove  such   prior  rights, 
quent  purchaser  would  avail,  under  which  affect  the  conscience  of  the  sub- 
such  a  statute,   to  defeat  his  rights  sequent  purchaser.     Actual  notice  of 
under  an  instrument  first  recorded,  itself  impeaches  the  subsequent  cou- 
In  the  following  cases  substantially  veyance.      Proof    of    circumstances, 
the  same  test  is  laid  down,  namely,  short  of  actual  notice,  which  should 
"  a  knowledge  of  such  facts  and  cir-  pub  a  prudent   man    upon    inquiry, 
cumstances  as  would  put  an  ordinarily  authorizes  the  court  or  jury  to  infer 
prudent  man  upon  an  inquiry."    It  and  find  actual  notice."    This  passage 
18  truo  that  in  some  of  these  opinions  of  Mr.  Justice  Allen*s  opinion  exactly 
the  language  of  the  court  appears  to  adopts  the  reasoning  and  conclusions 
connect  this  test  with  constructive  as  given  in  the    text.     It    declares 
notice  only;  but  a  closer  examiuation  that  when  a  court  or  jury  find  notice, 
will  show  that,  whatever  be  the  Ian-  as  a  conclusion  of  fact,  from  circum- 
gna^eusod,  the  jud^e really  has  in  mind  stances  tending  to   show   it,  which 
andis8x>eakin^of  thoseinstancesof  ac-  should  put  a  prudent  man  upon  in- 
tualnotico  which  are  inferred  from  cir-  quiry,  such  notice  is  actual  as  trul^ 
cumstantial  evidence.     See  Lambert  as  though  it  was  proved  by  direct  evi- 
Y.  Newman;   Helme  v.  Chadboume;  dence.     It  is  actual  and  not  construc- 
Chicago  etc.  R.  R.  v.  Kennedy;  Shep-  tive  because,  although  inferred  from 
ardson    v.   StcTens;     Loughridge  v.  circumstances,  it  is  inferred  by  mere 
Bowland ;  Barnes  v.  McClinton;  War-  process  of  argument,  and  not  by  means 
rcn  V.  Swett;  Buttrick  v.  Holden;  all  of  any  legal  presumptions.      If  the 
of  which  are  cited  supra.     In  the  re-  party  thus  put  upon  mquiry  neglects 
cent   case  of    Brown   v.   Volkening,  to  prosecute  the  inquiry,  the  conclu- 
supra,  the  kind  and  amount  of  notice  sion  of  fact  is  then  absolute,  since  the 
required  to  defeat  the  precedence  ob-  circumstances  are    left    unexplained 
taiaed  by  the  first  recording  of  a  sub-  and  the  natural  inference  from  them 
sequent    conveyance  was  discussed,  is  left  unanswered  and  imweakeued. 
The  statute  of  New  York  does  not  in  To  the  same  effect  as  Brinkman  v. 
express  terms  require  the  notice  to  be  Jones,  supray  is  Maupin  v.  Emmons, 
actual.     The  notice  relied  upon  was  47  Mo.  304,  306,  307. 
constructive,  arising  from  the  fact  of 
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any  inquiry  respectingf  its  truth,  gone  on  and  completed  the 
transactioo,  whether  the  court  or  jury  were  warranted  in  infer- 
ring as  a  legitimate  conclusion  from  the  evidence  that  he  had 
cUso  received  that  direct,  x>ersonal  information  concerning  the 
existence  of  a  prior  conflicting  claim  which  the  law  calls  '*  ac- 
tual notice  "?  (2)  It  being  shown  that  the  party  had  beeu  in- 
formed of  certain  facts,  and  it  further  appearing  that  he  had 
thereupon  made  inquiry  respecting  the  truth  of  such  informa- 
tion before  he  completed  the  transaction,  whether  the  court  or 
jury  were  warranted  in  inferring  as  a  legitimate  conclusion  from 
the  whole  evidence,  either  that  he  had  or  had  not  received  that 
direct  personal  information  which  constitutes  actual  notice  ?  ^ 

§597.  What  Constitutes  it:  Rumors:  Putting  on  In- 
quiry, etc. — A  i^urchaser,  or  person  obtaining  any  right  in 
specific  property,  is  not  affected  by  vague  rumors,  hearsay  state- 
ments, and  the  like,  concerning  prior  and  conflicting  claims 
upon  the  same  property;  and  the  reason  is,  that  such  kind  of 
reports  and  statements  do  not  furnish  him  with  any  positive 
information,  any  tangible  clue,  by  the  aid  of  which  he  may  com- 
mence and  successfully  prosecute  an  inquiry,  and  thus  discover 
the  real  truth;  his  conscience  is,  therefore,  not  bound.'  On  the 
other  hand,  the  proposition  is  established  by  an  absolute  una- 
nimity of  authority,  and  is  equally  true  both  in  its  application  to 
constructive  notice,  and  to  actual  notice  not  proved  by  direct 
evidence  but  inferred  from  circumstances,  that  if  the  party  ob- 
tains knowledge  or  information  of  facts  tending  to  show  the 
existence  of  a  prior  right  in  conflict  with  the  interest  which  he 
is  seeking  to  obtain,  and  which  are  sufficient  to  put  a  reasona- 
bly prudent  man  upon  inquiry,  then  it  may  be  a  legitimate,  and 
perhaps  even  necessary,  inference  that  he  acquired  the  further 
information  which  constitutes  actual  notice.  This  inference  is 
not,  in  case  of  actual  notice,  a  presumption,  much  less  a  con- 
clusive presumption  of  law;  it  may  be  defeated  by  proper  evi- 
dence. If  the  party  shows  that  he  made  the  inquiry,  and  pro- 
secuted it  with  reasonable  diligence,  but  still  failed  to  discover 
the  conflicting  claim,  he  thereby  overcomes  and  destroys  the 
inference.  If,  however,  it  appears  that  the  party  obtains 
knowledge  or  information  of  such  facts,  which  are  sufficient  to 
put  a  prudent  man  upon  inquiry,  and  which  are  of  such  a  na- 

^  See  the  cases  cited  in  the  last  pre-  173;   Doyle  v.   Teas,  4  Scam.   202; 

ceding,  and  in  the  next  following  notes.  Butler  v.  Stevens,  26  Me.  4S4;  Jaques 

«  Woodworth  v.  Paige,  5  Ohio  St.  v.  Weeks,  7  Watts,  261,  267;  Wilson 

70;     Lamont    v.    Stimson,    6   Wise.  v.  McCullouch,  11  Harris,  440;  Jol- 

443;  Shepard  v.  Shcpard,  36  Mich,  land  v.  Stainbridfi[e,  3  Vcs.  478. 
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tnre  that  the  inquiry,  if  prosecuted  with  reasonable  diligeTice, 
would  certainly  lead  to  a  discover y  of  the  confiicting  claims  then 
the  inference  that  he  acquired  the  information  constituting 
actual  notice  is  necessary  anil  absolute;  for  this  is  only  another 
mode  of  statiug  that  the  party  was  put  upon  inquiry,  that  he 
made  the  inquiry  and  arrived  at  the  truth.  Finally^  if  it  ap- 
pears that  the  party  has  knowledge  or  information  of  such  facts 
sufScient  to  put  a  prudent  man  upon  inquiry,  and  that  he 
wholly  neglects  to  make  any  inquiry,  or  having  begun  it  fails  to 
prosecute  it  in  a  reasonable  manner,  then  also  the  inference  of 
actual  notice  is  necessary  and  absolute.  These  three  proposi- 
tions substantially  embrace  all  instances  of  actual  notice  proved 
by  circumstantial  evidence;  and  they  are  illustrated  by  a  vast 
number  of  decisions,  each  depending  upon  its  own  particular 
circumstances.^ 

§  598.  Special  Rules. — ^The  general  rules  formulated  in  the 
foregoing  paragraphs,  apply  to  all  species  of  actual  notice. 
The  inquiry  next  presents  itself,  whether  any  more  particular 
rules  have  been  established  which  determine  the  existence  or 
non-existence  of  actual  notice  under  special  conditions  of  fact? 
Since  actual  notice  is,  by  its  very  definition,  a  conclusion  of 
fact  inferred  from  evidence  more  or  less  conyincing,  it  is  plain 

1  Spofford  V.  Weston,  29  Me.  140;  v.  The  Bank,  22  Ala.  743;  McGehee 
Warren  v.  Swett,  31  N.  H.  332,  341;  v.  Gindrat,  20  Id.  95;   Ringgold  v. 
Knto  V.  Nute,  41  Id.  60;  Blaisdell  v.  Waggoner,   14  Ark.  69;  Bartlett  v. 
Stevens,  16  Vt.  179,  186;  Stafford  v.  Glascock,  4  Mo.  62,  66;  Doyle  v.  Teaa, 
BaIIoa,17ld.  329;  McDanielsv.  Flower  4  Scam.  202;  Hoxie  v.  Carr,  1  Samn. 
Brook  etc.  M.  Co.,  22  Id.  274;  Stev-  193;   Hinde    v.   Vattier,   1  McLean, 
enav.Goodenough,26Id.676;  Blatch-  110;  7  Peters,  252;  Lambert  v.  New- 
ley  V.   Osborn,   33  Conn.   226,  233;  man,  56  Ala.  623,    C'25;    Helms    v. 
Sigonmey  v.  Mnnn,  7  Id.   324;  Pe-  Chadbourne,  45  Wise,  60,  70;  Brink- 
ters  V.  Goodrich,  3  Id.  146;  Raritan  man  v.  Jones,  44  Id.  498,  519;  Chicago 
Water  etc.  Co.  v.  Veghte,  6  C.  E.  etc.  R.  R.  v.  Kennedy,  70  III.  350, 
Green  (21  K.  J.  Eq.),  463,  478;  Hoy  361;  Shepardson  v.  Stevens,  71  111. 
Y.  Bramhall,  4  Id.  (19  N.  J.  Ea.),  663;  646;  Ericksou  v.  Rafferty,  79  Id.  209, 
Williamson  v.  Brown,  15  K.  V.  354,  212;  Reynolds  v.  Ruckman,  35  Mich. 
362;   Swarfchout  v.  Curtis,  5  N.  Y.  80;  Loughritlge  v.  BowL-md,  52  Miss. 
301;  Pendleton  v.  Fay,  2  Paige,  202;  546,   555;    Brown  v.   Volkeiiing,   64 
Danforth  v.  Bart,  4  Duer,  101;  Jack-  N.  Y.  76.  82;  Chicago  v.  Witt,  75  111. 
son  V.  Caldwell,  1  Cow.  622;  Hawley  211;  Buck  v.  Paine,  60  Miss.  048, 055, 
V.   Cramer.   4  Id.    717;     Parrish  v.  McLeodv.FirstNat.B'k,42lLl.99,U2; 
Brooks,  4  Brews.  154;  Kerns  v.  Swope,  Parker  v.  Foy,  43  Id.  260;  Carter  v. 
2  Watta,  75;  Jaques  v.  Weeks,  7  Id.  City  of  Portland,  4  Greg.  339,  350,  per 
261,   274;    Epley    v.  Witherow,  Id.  Mc Arthur,  J.,  a  very  clear  and  accu- 
163,  167;  Bellas  v.  McCarthy,  10  Id.  rate  statement  of  the  doctrine:  Pr ingle 
13;  Randall  v.  Silverthorue,  4  Barr.  v.  Dunn,  37  Wise.  449,  405;  Shotwell 
173;  Trefts  v.  King,  0  Harris,  157,  v.  Harrison,  30  Mich.  179;  Miinroov. 
160;  Ringgold  v.  Bryan,  3  Md.  Ch.  Eastman,  31  Id.  283;  Eck  v.  Hatcher, 
488;  Stockett  v.  Taylor,  3  Id.  637;  58  Mo.  235;  Maul  v.  Rider,  50  Pa.  St. 
Bunting  v.  Ricks,  2  Dev.  &  Bat  Eq.  (9  P.  F.  Smith),  107,  171,  17-';  Law- 
130;  Gibbes  v.  Cobb,  7  Rich.  Eq.  54;  ton  v.  Gordon,  37  CaL  202,  205. 
Maybin  v.  Kirby,  4  Id.  105;  Center 
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that  each  case  must,  to  a  great  extent,  depend  upon  its  own 
circumstances;  and  the  results  collected  and  arranged  from  the 
decisions  must,  therefore,  be  regarded  as  illustrations  of  the 
general  doctrines  heretofore  described,  rather  than  as  additional 
and  more  definite  rules.  It  is  possible,  however,  to  reach  some 
conclusions  from  a  comparison  and  classification  of  judicial 
opinions,  which  will  afford  great  practical  aid  in  applying  these 
general  i*ules  to  particular  cases.  The  whole  inquiry  is  reduced 
to  the  examination  of  two  entirely  distinct  questions,  which 
should  not  be  confounded,  namely:  What  kind  of  information 
personally  communicated  to  a  party  constitutes  the  actual  no- 
tice proved  by  direct  evidence  ?  What  facts  are  sufficient  to 
put  a  party  upon  an  inquiry,  so  that,  if  not  overcpme  by  con- 
trary proofs,  they  would  constitute  the  actual  notice  inferred 
from  circumstantial  evidence  ? 

§  599.  Same :  Kind  and  Amount  of  Information  Neces- 
sary.— In  the  first  of  these  two  inquiries,  it  is  assumed  that 
some  information  is  shown  by  direct  evidence  to  have  been 
personally  communicated  to  the  party,  and  the  sole  question  is, 
what  kind  or  amount  of  such  information  will  constitute  actual 
notice  and  so  bind  his  conscience  ?  Whenever  A.  is  dealing 
concerning  certain  property  with  B.  who  acts  as  owner,  grantor, 
vendor,  or  mortgagor,  as  the  case  may  be,  a  definite  statement 
made  to  A.  by  a  third  person  G.  that  he  has  or  claims  some 
conflicting  interest  or  right,  legal  or  equitable,  in  the  subject- 
matter,  is  a  sufficient  actual  notice  to  affect  A.  's  conscience.  The 
statement  need  not  be  so  full  and  detailed  that  it  communicates 
to  A.  complete  knowledge  of  the  opposiug  interest  or  right;  it 
is  enough  that  it  is  so  definite  as  to  assert  the  existence  of  an 
•interest  or  right  as  a  fact.^  Under  the  same  circumstances,  if 
A.  is  informed  by  the  grantor  or  vendor  B.  that  the  subject- 
matter  is  incumbered,  or  is  subject  to  an  outstanding  lien  or 
equitable  claim,  or  that  he  himself  has  not  for  any  reason  a 
title  free  and  perfect,  such  information  is  actual  notice;  it  need 
not  state  all  the  particulars  nor  impart  complete  knowledge  of 
the  conflicting  interest,  incumbrance,  or  right;  it  is  enough 
that  A.  is  reasonably  informed,  and  has  reasonable  grounds  to 
believe,  that  the  conflicting  light  exists  as  a  fact.'    Of  course 

>  Epley  V.  Witherow,  7  Watts,  163,  Mich.  80  (a  case  in  which  it  was  held 

1C7;  Jaques  v.  Weeks,  7  Id.  261,  274;  that  no  notice  had  been  given);  Ponder 

Barnes  v.    McClinton,    3    Penn.  67;  v.  Scott,  44  Ala.  241,  244,  245  (casein 

Kirtlett  V.  Glascock,  4  Mo.  62,  66;  which  no  notice  was  held  to  have  been 

Nelson  v.  Sims,  1  Ciish.  (Miss.)  383,  given). 

388;  Bhitchley  v.  Osborn,  33  Conn.  «  Hudson  v.  Warner,  2  Har.  &  GiU, 

226,  233;  Reynolds  v.  Ruckman,  35  415;  Price  v.  McDonald,  1  Md.  403; 
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the  statement  by  B.  maj  be  so  vagae  and  uncertain,  or  it  may 
be  BO  accompanied  by  additional  explanatory  or  contradictory 
matter,  that  it  does  not  afifect  the  conscience  of  the  purchaser 
A.,  and  does  not  amount  to  an  actual  notice.^  Wherever  under 
the  circumstances  above  described,  information  given  by  the 
grantor  or  vendor  with  whom  the  purchaser  is  dealing,  or  by 
the  holder  of  the  conflicting  claim  or  right,  would  constitute  an 
actual  notice,  the  same  information  may  be  communicated  by  a 
relative  or  friend  of  either  of  these  persons,  and  would  then 
operate  in  like  manner  as  actual  notice,  provided  the  i^arty  so 
represented  was  prevented  by  absence,  sickness,  or  other  dis- 
ability from  making  the  communication  in  his  own  person  and 
on  his  own  behalf.' 

§600.  Same:  What  Circumstances  Sufficient.— The 
second  question  is,  what  facts  are  sufficient  to  put  the  party 
upon  an  inquiry,  so  that  he  may  thereby  be  charged  with  the 
actual  notice  inferred  from  circumstantial  evidence  ?  Among 
the  facts  to  which  as  evidence  such  force  has  been  attributed  are 
close  relationship,  personal  intimacy,  or  business  connections 
existing  between  the  purchaser  and  the  party  with  whom  he  is 
dealing,  or  between  him  and  the  holder  of  the  adverse  claim;' 

Eoaaell  v.  Petree,  10  B.  Mon.  184,  186;  not  to  be  essential  that  notice  of  an 

ReynoliU  v.   Buckman,  35  Mich.  80  equitable  interest  should  come  from 

(example   of  no  notice);   Chicago  v.  the  party  interested  or  his  agent;  it 

Witi,   75  111.  211  (ditto  no  notice);  may  come  aliunde,  provided  it  be  of  a 

Ponder  y.  Scott,  44  Ala.  241,  244, 245  character  likely  to  gain  credit.     A 

(notice  merely  of  an  intention  to  exe-  person  about  to  purchase  land  from  a 

cute  a  deed  is  not  notice  of  the  con-  widow  in  whom  the  legal  title  was 

tentsnfthedeedafterwards  executed),  vested,  was  informed  by  the  grand* 

Definite  information  of  a  conflicting  father  of  her  minor  children  that  the 

claim  communicated  by  a  third  person,  equitable  title  had  been  in  her  de* 

neither  the  claimant  nor  the  party  ceased  husband,  and  was  then  in  his 

with  whom  the  purchaser  is  dealing,  heirs.     The  grandfather  was  held  a 

who  speaks  from  his  own    positive  proper  person  to  give  notice,  and  the 

knowledge,  tnay  amount  to  the  knowl-  purchaser  was  bound  by  it  as  an  actual 

edge  which  supersedes  and  takes  the  notice.     In  Ripple  v.  Kipple,  a  notice 

place  of  a  mere  notice.     This  question  was  given  by  an  uncle  of  the  person 

IS  faUy  examined    in  a  subsequent  interested.     But  p«r  ron^ra  see  Woods 

paragraph.     See  Butcher  v.  Yocum,  v.   Farmere,  7  Watts,  382,  387,  per 

61  Fa.  SSt.  (11  P.  F.  Smith),  1(58,  171;  Gibson,  C.  J.;  JolUnd  v.  Stainbridge, 

Lawton  v.  Gordon,  37  Gal.  202,  205,  3  Ves.  478,  per  Lord  Loughborough. 
206.  '  It  is  hfl^ly  to  be  supposed,  how- 

^  Bnttrick  v.  Holden,  13  Met.  355,  ever,  that  notice  could  be  inferred 
357;  Curtia  v.  Blair,  4  Gush.  (Miss.)  from  mere  relationship  or  intimacy 
300,  328;  Ghicago  v.  Witt,  75  111.  211;  without  any  othercircumstances.  Til- 
Ponder  V.  Scott,  44  Ala.  241,  244,  linghast  v.  Ghamplin,  4  R.  I.  173, 
243;  and  see  poH,  §  601,  where  the  204,  215;  Spurlock  v.  Sullivan,  36 
question  is  more  fully  examined.  .  Tex.  511;  Trefts  v.  King,  18  Pa.  St. 

'Butcher  v.  Yocum,  61  Pa.  St.  (11  (6  Harris)  157,  160;  PhiUips  v.  Bank 

P.  F.   Smith)  168,  171;  MuUiken  v.  of  Lewistown,  Id.  304,  404;  Hoxie  v. 

Gmham,  72  Id.  (22  P.  F.  Smith)  484;  Carr,    1   Sumn.    173,    192;    Flagff  v. 

Ripple  V.  Ripple,  1  Rawle,  386.     In  Mann,  2  Id.  486;  Dubois  v.  B^er, 

Batcher  v.  Yocum,  supra,  it  was  said  4  Hun,  80,  86;  6  T.  &  G.  349  {mere 
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great  inadequacy  of  the  price,  which  may  arouse  the  purchaser's 
suspicion,  and  put  him  upon  an  inquiry  as  to  the  reasons  for 
selling  the  property  at  less  than  its  apparent  value;*  the  si*»ht 
or  knowledge  of  visible  material  objects  upon  or  connected  with 
the  subject-matter,  which  may  reasonably  suggest  the  existence 
of  some  easement  or  other  similar  right.'  The  irregular,  de- 
fective, or  improper  recording  of  an  instrument,  although 
clearly  not  a  constructive  notice  under  the  statute,  may  be  sufGi- 
cient  to  put  a  purchaser  upon  inquiry  and  so  constitute  aa 
actual  notice;  and  the  inspection,  perusal,  or  knowledge  of  a 
writing  which  purported  to  be  a  certified  or  official  copy  of  the 
instrument  thus  defectively  or  improperly  recorded,  should 
produce  the  same  effect,  although  upon  this  particular  point 
there  seems  to  be  some  conflict  of  judicial  opinion.  It  has  even 
been  held  that,  under  special  circumstances,  a  jury  or  court 
might  assume  as  an  inference  of  fact,  in  the  absence  of  any 
positive  evidence,,  that  a  purchaser  examined  the  public  records, 
and  thus  obtained  information  amounting  to  an  actual  notice 
from  a  conveyance  imperfectly  recorded,  or  improperly  recorded, 
through  some  defect.' 

relationship    of   graDtee    to    grantor  Green)  5G3;  Bandall  v,  Silverthorn,  4 

without  any  other  evidence,  not  slifE-  Barr.  173.     The  fact  that  there  were 

cient    ground   from  which  to  infer  fourteen  chimney  pots  on  the  top  of  a 

notice  of  a  conflicting  equitable  claim);  house,  bat  onlv  twelve  flues  in  the 

Reynolds  v.  Ruck  man,  35  Mich.  SO  house,  was  held  to  be  notice  to  the 

(knowledge  of  a  partnership  existing  purchaser   of   an  easement    for    the 

between  a  grantor  and  another  held  passage  of  smoke  held  by  an  ad  joining 

not  Buiiicient  to  charge  grantee  with  owner.     Hervey  v.  Smith,  22  Beav. 

notice).  299;  and  see  D»vies  v.  Sear,  L.  R.,  7 

» Pcabody  v.  Fenton,  3  Barb.  Ch.  Eq.  427;  Blatchley  v.  Oaborn,  33 
451;  Hoppin  V.  Doty,  25  Wise.  673;  Conn.  220,  233.  In  Paul  v.  Con- 
Beadles  V.  sillier,  9  Bush.  405  (case  nersville  etc.  R.  R.,  51  Ind.  527, 
in  whic!i  inadequacy  of  price  was  held  530,  it  was  held  that  a  CTantee  of  land 
not  sulBcient  notice  of  grantor's  with  a  graded  railroad  track  openly 
fraudulent  design,  so  as  to  invalidate  across  it  having  embankments  and 
a  conveyance  as  against  the  grantor's  excavations  plainly  to  bo  seen  by  the 
creditors) ;  Eck  v.  Hatcher,  58  Mo.  purchaser,  takes  with  actual  notice  of 
235  (cose  in  which  inadequacy  of  all  tho  rights  in  the  land  possessed  by 
priccaiidothcr  circumstances  were  held  the  rail  road  company ;  and  a  warranty 
a  Builiclcnb  notice  of  grantor's  fmud,  dsed  from  his  grantor  can  not  affect 
etc.);  Hoppin  V.  Doty,  25  Wise.  573,  tlioso  rights. 

591  (:i  grantee  bought  for  one  hundred  'Kerns    v.    Swope,   2  Watts,    75; 

dollar.s,  Ian. I    which  ho  knew  to  be  Hastings  v.  Cutler,  4  Fost.  (N.  H.) 

worth  two  thousand  dollars,  held  a  431.     In  Kerns  v.  Swope,  a  deed  of 

notice  of  tho  grantor's  defects  of  title,  land  lying  in  two  counties  was  record- 

fraudulent  intent  ill  conveying,  etc.)  ed  in  only  one  of  tliesc  counties,  so 

*Tlius,  structures  upon   land  dis-  that  the  record  was  not  a  constructive 

tinctly  visiblo  to  tho  purchaser,  havo  notice  with  respect  to  tlie  portion  of 

been  l.cid  i:uaicicut  to  put  him  on  an  laud  situate  in  the uther  county.     The 

inquiry,  and  to  constituto  notico  to  court  held,  in  an  elaborato  opinion  by 

him  ( f  nn  cx^istiug  casement,     llari-  Chief    Justice  Gibson,  that  a    jury 

tan  ^Vatcr  Power  Co.  v.  Vcghtc,  21  might  infer,  as  a  couclusiun  of  fact, 

N.  J.  Eq.   (J  C.  E.  Groen)  4G3,  478;  that  the  inirchasor  examined  the  rec- 

Hoy  V.   Bramholl,   19  Id.   (4  C.  E.  orda  and  so  became  acquainted  with 
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§  601.  Same :  Efibct  of  Explaining  or  Contradlotlng  the 
Information  Olven. — In  concluding  this  branch  of  the  dis- 
cussion, the  important  question  remains  to  be  considered:  How 
far  may  a  party  rely  upon  the  whole  of  the  information  given  or 
statement  made  to  him  in  a  case  of  actual  notice  ?  In  other 
words,  when  information  is  given  or* a  statement  is  made  to  a 
purchaser,  which,  standing  alone,  would  be  actual  notice,  or,  at 
least,  would  be  sufficient  to  put  him  upon  an  inquiry;  but  this  is 
accompanied  by  further  explanatory  or  contradictory  declara- 
tions inrhich  tend  to  nullify  or  destroy  the  effect  of  the  former 
language,  how  far  may  the  purchaser  accept  and  act  upon  tlie 
entire  communication,  or  how  far  is  he  affected  by  that  portion 
which  tends  to  show  the  existence  of  a  prior,  outstanding,  and 
conflicting  claim  ?  If  the  only  information  given  to  the  purchaser 
concerning  the  existence  of  an  outstanding  claim,  contract,  or 
equity  affecting  the  property,  is  communicated  by  a  third  per- 
son, a  stranger  having  no  interest  in  the  matter,  and  this  per- 
son also  states  that  such  contract  has  been  rescinded,  or  such 
claim  or  equity  has  been  abandoned  or  discharged,  and  no 
longer  exists,  the  purchaser,  it  seems,  may  rely  on  the  whole 
communication;  it  is  not  sufficient,  in  the  absence  of  special 
reasons  for  believing  the  former  part  and  rejecting  the  latter, 
to  put  him  upon  an  inquiry,  and  does  not  therefore  amount  to 
an  actual  notice.  This  conclusion  results  from  the  obvious 
fact  that  such  an  informant  has  no  personal  interest  to  deceive 
the   purchaser  by  misrepresenting  or  concealing  the   trutli.^ 

the  prior  conveyance  ftffecting  the  the  purchaser  on  an  inquiry,  so  that, 
title  to  the  whole  land  in  both  coon-  if  ho  neglected  to  make  a  proper  in- 
ties.  The  court  further  held  that  an  quirv,  the  inference  of  actual  notice 
inspection  by  the  purchaser  of  a  paper  would  be  necessary.  See  Pringle  v. 
which  purported  to  be  a  certified  or  Dunn,  37  Wise.  449,  4G 1-464,  and 
official  copy  of  a  deed  improperly  re-  Partridge  v.  Smith,  2  Biss.  183,  185, 
cordetl  on  account  of  a  defective  ac-  18G,a8  to  the  notice  given  by  adefect- 
kuovrlecl^ment^  where  the  copy  dis-  ive  record. 

closed  this  defect,  was  not  a  fact  from  ^  In  re  Brislit's  Trusts,  21  Bcav.  430; 
which  actual  notice  could  be  inferred,  Buttrick  v.  llolden,  13  Met.  355,  357; 
because  it  was  not  sufficient  to  put  Curtis  v.  Blair,  4  Cushm.  (Miss.)  309, 
the  purchaser  on  an  ioquiry.  This  323;  Rogers  v.  Wiley,  14111.  Go;  Will- 
decision  seems  to  be  unsound;  at  leasts  iamson  v.  Brown,  15  N.  Y.  354,  360. 
its  correctness  is  very  doubtful;  it  InPringlo  v.  Dunn,  37  Wise.  441),  465, 
seems  to  misinterpret  the  nature  of  467*  one  purchaser  **had  heard  that 
facts  sufficient  to  put  a  purchaser  upon  there  was  a  defective  railroad  mort- 
inquiry,  and  to  confound  them  with  gage  on  the  premises,  but  did  not  look 
ab64)lute  and  complete  knowledge,  for  it  because  his  abstract  did  not 
Hastu].;s  V.  Cutler,  Atfpra,  holds,  much  show  it."  Another  purchaser  of  a 
more  consistently  as  it  seems  to  me,  parcel  of  th«  laud  **kuc\v  by  report" 
that  tlic  iu^>pcction  of  a  writing  which  tiiat  thero  was  sucli  a  mort;;ngc,  etc. 
purports  to  bo  a  certified  copy  of  a  Both  were  held  charged  with  actual 
recordc'l  deed,  although  it  shows  that  notice;  but  it  docs  not  appear  in  the 
the  record  was  iuipropcrly  made,  be-  rei)Ort  of  the  case  from  icfiorn  the  pur- 
caus'j  tlio  dv-Oil  was  defectively  ac-  chasers  obtained  the  information, 
knowludgcd,  is  a  fact  sufficient  to  put 
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"When,  however,  the  grantor,  vendor,  or  mortgfagor  admits  tbat 
bis  title  was  defective  or  incumbered,  or  tbat  tbere  was  some 
outstanding  claim  upon  or  equity  in  tbe  property,  or  makes  any 
other  communication  which,  unexplained,  would  constitute  an 
actual  notice,  but  adds  a  further  declaration  to  the  effect  that 
such  defect  has  been  cured,  or  incumbrance  removed,  or  claim 
or  equity  rescinded  and  destroyed,  the  purchaser,  according  to 
the  weight  of  authority,  is  not  warranted  in  accepting  and  rely- 
ing upon  this  explanation  or  contradiction;  the  information 
obtained  under  such  circumstances  and  from  such  a  source  is 
sufficient  to  put  a  prudent  man  upon  an  inquiry.  The  reason  of 
this  is  plain.  The  informant  is  under  a  strong  personal  interest 
to  misrepresent  or  conceal  the  real  facts.  While  the  former 
branch  of  his  communication  is  made  against  his  interest,  and 
is  therefore  more  likely  to  be  true,  the  latter  part  is  in  conform- 
ity with  his  personal  interest,  and  is  essentially  untrustworthy.^ 
Finally,  a  purchaser  is  fully  warranted  in  accepting  and  acting 
upon  the  statements  or  conduct  of  the  person  who  holds  or  as- 
serts a  conflicting  interest,  claim,  or  right,  if  he,  when  inter- 
rogated upon  the  subject,  either  keeps  silence,  or  denies  the 
existence  of  any  claim,  or  affirmatively  declares  it  to  be  of  a  cer- 
tain kind  and  amount;  such  a  person,  even  if  not  absolutely  es- 
topped from  afterwards  setting  up  any  claim,  or  a  claim 
different  from  his  representations,  would  certainly  be  debarred 
from  afterwards  alleging  that  the  purchaser  was  put  upon  an 
inquiry,  and  was  charged  with  notice.'  If  a  purchaser,  having 
been  put  upon  an  inquiry,  prosecutes  it  with  reasonable  and 
due  diligence  without  discovering  any  adverse  right,  the  infer- 
ence of  an  actual  notice  received  by  him  is  overcome  and 
destroyed.'  What  is  a  due  inquiry  in  ihese  instances  of  actual 
notice  inferred  from  circumstantial  evidence,  must,  to  a  great 

^  Hudson  Y.  Warner,  2  Har.  &  Gill,  held  that  no  notice  of  an  adverse  an- 

415;  Price  v.  McDonald,  1  Md.  403;  reoorded  deed  of  the  same  land  could 

Russell  V.  Petree,   10  B.  Mon.  184;  be  inferred.     Ponder  v.  Scott,  44  Ala. 

Buntinff  v.  Ricks,  2  Dcv.  &  Bat.  Eq.  241,  244,  245. 

130;  Littleton  v.  Giddings,  47  Tex.        «McGehee  v.  Gindrat,  20  Ala.  05; 

109.      This    rule,    however,    is    not  Massie  v.  Greenhow's  Ex'rs,  2  Patton 

pushed  so  far  by  the  courts  as  to  work  &  Heath,  255;  and  see  the  following 

real  injustice  to  innocent  purchasers  English     authorities:     Ibbotson    v. 

who  have  been  manifestly  deceived  Rhodes,  2  Vem.  554;  Pearson  v.  Mor- 

and  misled.     See  Jones  v.  Smith,  1  gan,  2Bro.  Ch.  388;  Bridgev.  Beadon, 

Hare,  43;  Rogers  v.  Jones,  8  N.  H.  L.  R,  3  Eq.  664;  Lee  v.  Hewlett,  2 

264;  Curtis  v.  Blair,  4  Cushm.  (Miss.)  K.  k  J.  631;  Burrowes  v.  Locke,  10 

309,  328.    In  Chicago  v.  Witt,  75  III.  Ves.  470;  Slim  v.  Croucher,  1  De  G. 

211,  a  grantee,  some  time  before  the  F.  k  J.  518;  Barry  v.  Croskey,  2  J.  & 

conveyance  was  executed,  was  told  by  H.  1,  21;  1  Dart  on  Vendors,  c.  3,  sec. 

the  grantor  that  he  was  not  then  able  1,  pp.  88,  89. 

to  make  a  good  title,  but  that  in  a       ^See  cases  cited  ante  under  §§  536, 

short  time  he  would  be  able.    It  was  597. 
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extent,  depend  upon  the  particular  facts  of  each  case.  It  is 
well  settled,  however,  that  mere  examination  of  the  record,  and 
finding  no  adverse  title  or  claim  recorded,  is  not  due  inquiry  by 
one  who  has  been  put  upon  inquiry  by  circumstances  tend- 
ing to  show  the  existence  of  a  conflictitig  title,  claim,  or  right. ^ 
§  602.  Sani9 :  By  -wrhain  and  when  Information  must 
be  Given. — Such  being  its  general  nature,  it  is  impossible  to 
define  by  a  single  formula  what  will  amount  to  an  actual  no- 
tice sufficient  to  affect  the  conscience  of  the  party  receiving  it, 
and  courts  have  not  attempted  to  lay  down  any  such  criterion; 
each  case  must,  to  a  considerable  extent,  depend  upon  its  own 
particular  circumstances.  The  following  ancillary  rules,  how- 
ever, bearing  upon  the  question,  have  been  well  settled.  Where 
an  actual  notice  is  relied  upon,  in  order  to  be  binding  it  must 
come  from  some  person  interested  in  the  property  to  be  affected 
by  it ;  and  it  is  said  that  it  must  be  given  and  received  in  the 
coorBe  of  the  very  transaction  itself  concerning  the  property,  in 
which  the  parties  are  then  engaged.  As  a  necessary  conse- 
quence, no  mere  vague  reports  from  strangers,  nor  mere  general 
atatements  by  individuals  not  interested  in  the  property,  that 
some  other  person  claims  a  prior  right  or  title,  will  amount  to 
an  actual  notice  so  as  to  bind  the  conscience  *of  the  party;  nor 
will  he  be  bound  by  a  notice  given  in  some  previous  and  dis- 
tinct transaction,  which  he  might  have  forgotten.*    It  should 

>  In  Shotwell  v.  Harrison,  30  Mich.  '  See  Sugden's  Vend.  &  Parch.,  p. 
179,  and  Munroev.  Eastman,  31  Id.  283,  755;  Barmiart  v.  Greenshields,  9 
it  was  held  that  a  purchaser  who  has  Moore's  P.  0.  18, 36;  Natal  Land  etc. 
■Qch  notice  of  a  prior  unrecorded  Co.  v.  Qood,  L.  R.,  2  P.  C.  121,  129; 
deed,  can  not  rely  upon  a  mere  search  Butcher  v.  Stapely,  1  Vem.  363;  Jol- 
of  the  records  without  any  other  in-  land  v.  Stainbridge,  3  Ves.  478;  Fry 
quiij;  the  case  of  Barnard  v.  Campau,  v.  Porter,  1  Mod.  300;  Wildgoose  v. 
29  Id.  162,  was  distinguished.  In  Wayland,  Qouldsb.  147,  pi.  67.  That 
Ihrin^Ie  v.  Dunn,  37  Wise.  449,  465,  mere  vague  statements,  rumors,  and 
467,  a  purchaser  *'  who  had  heard  that  re^wrts  coming  from  third  persons  not 
there  was  a  defective  railroad  mortgage  interested  in  the  transaction,  or  from 
on  the  premises,  but  did  not  look  for  it  any  other  unauthentic  source,  and 
because  his  abstract  did  not  show  it,"  even  vague,  uncertain,  and  wholly 
and  another  who  "knew  by  report"  general  statements,  coming  from  a 
that  there  was  such  a  mortgage,  but  person  interested  in  the  subject-mat- 
made  no  further  examination,  were  ter,  such  as  the  vendor  or  the  claim- 
both  held  charged  with  actual  notice;  ant  himself,  will  not  amount  to  an 
Brinkman  v.  Jones,  44  Wise.  498,  actual  notice,  and  will  not  bind  the 
519.  Littleton  v.  Giddings,  47  Tex.  conscience  of  a  purchaser,  is  decided 
109,  holds  that  looking  at  the  records  or  laid  down  by  way  of  a  dictum  in  a 
and  inquiring  of  the  grantor  is  not  multitude  of  cases:  Chicago  v.  Witt, 
enough,  when  an  inquiry  among  the  75111.  211  (insufficient  statement  from 
neighbors  would  have  led  to  the  truth;  a  grantor  to  the  purchaser);  Lough- 
also  that  a  notice  ^ven  to  a  person  ridge  v.  Bowland,  52  Miss.  546,  555 
who  was  actually  interested  in  the  (rumors,  suspicions,  etc.);  Reynolds 
purchase,  although  not  named  as  a  v.  Ruckmau,  35  Mich.  80  (facts  not 
grantee  in  the  conveyance,  is  notice  to  amounting  to  notice);  Lambert  v. 
the  grantee  himself.  Newman,  56  Ala.  623,  625,  626  (vagne 
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be  most  carefully  observed  that  the  decisions  here  referred  to, 
and  the  rules  which  they  sustain,  are  dealing  exclusively  with 
the  artificial  conception  of  an  actual  notice,  which  is  regarded  as 
affecting  the  conscience  of  the  party,  and  producing  results 
upon  his  rights,  in  the  same  manner  and  to  the  same  extent,  as 
though  it  amounted  to  full  knowledge,  although  it  may,  per- 
haps, fall  far  short  of  such  a  consummation.  The  question  as 
to  the  consequences  of  such  knowledge  acquired  in  some  other 
manner  or  from  some  other  source  is,  therefore,  left  untouched. 
§  603.  Efifeot  of  Knowledge.— What,  then,  is  the  effect  of 
actual  knowledge  of  the  prior  fact,  interest,  claim,  or  right,  ac- 
quired previously,  or  in  an  entirely  different  transaction,  or  from 
a  stranger  or  person  having  no  interest  in  the  property,  or  even 
in  an  accidental  and  fortuitous  manner  ?  The  answer  on  princi- 
ple is  very  clear  and  certain.  It  was  shown  in  a  former  para- 
graph that  the  conception  of  notice  was  introduced,  and  the 
rules  concerning  it  were  established,  from  considerations  of 
policy  and  expediency  based  upon  the  common  experience  of 
mankind.  Notice,  even  when  actual,  is  not  necessarily  equiva- 
lent to  knowledge;  but  the  same  effects  must  be  attributed  to  it 
which  would  naturally  flow  from  knowledge.  It  is  treated  as  a 
representative  of,  or  substitute  for,  actual  knowledge,  and  is, 
therefore,  in  its  essential  nature,  inferior  to  knowledge.  It 
necessarily  follows  that  whenever  a  party  has  obtained  a  full 
knowledge,  although  not  in  accordance  with  the  rules  which 
•define  the  nature  of  notice,  and  regulate  the  mode  of  its  being 
;given  and  received,  there  is  no  longer  any  need  of  invoking  the 
legal  conception  of  notice;  the  rules  concerning  it  no  longer 
apply;  the  very  fact  for  which  it  is  intended  as  a  substitute  has 
been  more  perfectly  accomplished  in  another  manner.  To  sum 
up  in  one  statement,  if  the  party  has  in  any  way  obtained  the 
full  knowledge,  those  same  results  must  necessarily,  and  even  in 

evidence  of  conversations);  Parker  v.  Rogers  v.  Haskings,  14  Ga.  166;  Manl 

Foy,  43  Miss.   260,   266;    Wailes  v.  v.  Rider,  69  Pa.  St.  (9  P.  F.  Smith), 

Cooper,  24  Id.  208  (mmora);  Buttrick  167,  171,   172  (general  rumors);  but 

V.  Holden,  13  Met.  355,  357;  Curtis  as  to  notice  not  coming  from  the  party 


V.  Blair,  4  Cushm.  (Miss.)  309,  328 
Peebles  v.  Reading,  8  Serg.  &  R.  484 
Miller  V-  Creason,  6  Watts  &  S.  284 
Epley  v.Witherow,  7  Watts,  163,  167 
Jaques  v.  Weeks,  7  Id.  261,  267,  274 
Woods  V.  Farmore,  7  Id.  382,  387 
Hood  V.  Fahnestock,  1  Barr.  470 
Churcher  v.  Guernsey,  3  Wright,  84 
Wilson  v.  McCulIough,  11  Harris,  440 
Van  Duyne  v.  Vreeland,  1  Beaslcy, 
142,  155;  Butler  v.  Stevens,  26  Me 
484;  Lament  v.  Stimaon,  5  Wise.  443; 


interested,  see  Curtis  v.  Mundy,  3 
Met  405;  Mulliken  v.  Graham,  72 
Pa.  St.  484,  490.  That  an  actual  no- 
tice given  in  a  prior  transaction  ia  not 
notice  in  a  suosequent  and  diflcrent 
one,  see  Lowther  v.  Carlton,  2  Atk. 
242;  Fuller  v.  Benctt,  2  Hare,  394, 
404;  Boggs  v.  Vamer,  C  Watts  &  S. 
469;  Meehanv.  WilUams,  12  Wright, 
238;  Bank  of  Louisville  v.  Curreu,  36 
Iowa,  555. 


EFFECT  OF  KNOWLEDGE.  35 

a  higher  degree,  be  attributed  to  it — ^the  very  substance  itself — 
irhich  are,  from  motives  of  general  policy,  attributed  to  notice 
as  its  representative  and  substitute.  The  conclusion  thus 
reached  upon  principle  is  supported  by  the  weight  of  judicial 
authority,  and  it  will  reconcile  much,  if  not  all,  of  the  apparent 
confusion  and  conflict  of  opinion  upon  this  subject  to  be  found 
in  some  of  the  decisions.^  Of  course  the  knowledge  here  spoken 
of  must  be  something  more  than  the  mental  condition  produced 
by  rumors,  casual  conversations,  and  the  like;  more  than  any  con- 
structive notice;  more  even  than  the  mere  actual  notice  de- 
fined and  permitted  by  the  rules.  It  must  appear  that  the 
mind  of  the  party  charged  with  the  knowledge  has  been  brought 
thereby  to  an  intelligent  apprehension  of  the  nature  of  the 
prior  fact,  interest,  claim,  or  right,  so  that  a  reasonable  man, 
or  an  ordinary  man  of  business,  would  act  upon  the  information, 
and  would  regulate  his  conduct  by  it  in  the  transaction  or  deal- 
ing in  which  he  is  engaged.'  In  accordance  with  principle,  and 
as  a  conclusion  from  the  decided  cases,  the  following  proposi- 
tion may  be  formulated.  If  it  can  be  shown  that  the  party  has 
.  in  any  way,  from  any  person  or  source,  by  any  means  or  method, 
for  any  purpose,  although  not  in  pursuance  of  the  rules  which 
regulate  the  giving  of  notice,  obtained  or  derived  actual  and  full 
knowledge  of  the  kind  above  described,  concerning  the  prior  fact, 
interest,  claim,  or  right — that  is,  &  knowledge  which  would 
operate  upon  the  mind  of  any  rational  man,  or  man  of  business, 
and  make  him  act  with  reference  to  the  knowledge  he  has  so 
acquired  in  the  transaction  or  dealing  in  which  he  is  engaged, 
theu  the  same  results  must  follow  from  the  knowledge  so  obtained 
which  would  follow  from  an  actual  notice  communicated  in  the 
manner'required  by  the  rules  governing  notice;  in  other  words,  the 
conscience  of  the  party  having  the  knowledge  is  affected  by  it  in 
the  same  manner  and  to  the  same  extent  as  it  would  be  affected 
by  an  actual  notice.'    It  sometimes  happens  that,  by  a  positive 

>  Ik  can  not  be  clftimed  that  the  views  dace  a  consistent  and  harmonious  sys- 

contained  in  the  text  are  expressly  tern.     See  the  cases  cited  in  the  next 

adopted    by  all  the    decided    cases,  following  note   but  one    under  this 

There  i3  unfortunately  a  great  lack  of  ^jaragraph. 

precision  and  accuracy  iu  the  language  ^  IJoyd  v.  Banks,  L.  R.,  3  Ch.  488, 
of  too  many  judicial  opinions;  actual  490,  />cr  Lord  Cairns, 
and  constnictive  notice  are  sometimes  **  Lloyd  v.  Banks,  L.  R.,  3  Ch.  488, 
nf>t  discriminated;  notice  and  tho  evi-  490,  per  Lord  Cairns;  In  matter  of 
dencc  by  which  it  is  shown  are  often  Conrad  Leiman,  32  Md.  225,  244; 
contoundcil;  knowledge  and  notice  are  Price  v.  McDonald,  1  Id.  403;  Win- 
use  J  inuci-changeably,  as  though  they  Chester  v.  Baltimore  etc.  R.  U.,  4  Id. 
wo.'o  exactly  equivalent.  liowcver  231;  Johns  v.  Scott,  5  Id.  81  (actual 
great  an  t.-ppeanince  of  conflict  there  knowledgeof  a  prior  unrecorded  <lecd); 
may  be,  the  reasoning  anJ  conclusions  Brown  v.  Wells,  44  Ga.  573,  575 
of  the  tc:;t  will,  in  my  opinion,  pro-  (grantee's  actual  knowledge  tliat  his 
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rule  of  the  law,  an  actual  and  technical  notice  is  necessary  in  or- 
der to  put  a  person  in  default,  or  to  perfect  some  legal  right, 
and  then  knowledge,  however  complete,  will  not  supersede  or 
take  the  place  of  the  notice.  Actual  knowledge,  howeiver,  will 
generally  have  the  same  effect  as  notice  in  controversies  con- 
cerning priority;  but  it  is  especially  important  in  determining 
the  existence  of  good  faith;  it  is  often  a  most  essential  element 
in  making  out  a  fraudulent  intent,  where  a  mere  technical 
notice  would  not  be  sufficient. 

§  604.  Constructive  Notioe. — Oonstructive  notice  assumes 
that  no  information  concerniug  the  prior  fact,  claim,  or  right, 
has  been  directly  and  personally  communicated  to  the  party; 
at  least,  such  information  is  not  shown  by  evidence,  but  is  only 
inferred  by  operation  of  legal  presumpiions.  It  embraces  a]l  those 
instances,  widely  differing  in  their  external  features,  in  which, 
either  from  certain  extraneous  facts,  or  from  certain  acts  or 
omissions  of  the  party  himself,  disclosed  by  the  evidence,  the 
information  is  conclusively  presumed  to  have  been  given  to  or 
received  by  him,  or  is  inferred  by  a  prima  facie  presumption  of 

grantor  was  a  mere  squatter  without  heirs,  by  a  purchaser  of  the  legal  title 
color  of  title  defeated  his  own  title,  from  the  widow);  Lawton  v.  Gordon, 
although  he  had  continued  in  posses-  37  Cal.  202,  205,  206  (a  person  about 
sion  under  it  for  seven  years);  Pringle  to  purchajse  land  was  told  by  the  re- 
V.  Dunn,  37  Wise.  449,  465-467  (the  conler  that  the  intended  grantor  had 
premises  being  incumbered  by  a  prior  already  given  a  deed  of  the  property 
unrecorded  mortgage,  one  subsequent  to  another  person,  which  hail   been 

Eur  chaser  of  a  portion  of  them  **  had  filed  for  record  but  afterwards  taken 
eard  that  there  was  a  defective  rail-  away  from  the  office  before  recording, 
road  mortgage  upon  the  premises,  but  Hela  a  sufficient  knowledge;  8uch  in- 
dld  not  look  for  it  because  his  abstract  formation  need  not  come  from  a  person 
did  not  show  it;"  another  purchaser  of  interested  in  the  property.  The  court 
a  different  portion  '*  knew  by  report "  expressly  placed  the  decision  upon  the 
that  therewas  such  a  mortgage,  fioth  distinction,  as  laid  down  in  the  text, 
were  held  charged  as  though  they  had  between  actual  knowledge  obtained  in 
received  an  actual  notice);  Jones  v.  any  authentic  manner,  and  the  tech- 
Lapham,  15  Kans.  540,  545,  546  (pur-  nical  actual  notice);  see,  also,  Dicker- 
chaser  of  the  legal  estate  with  full  son  v.  Campbell,  32  Mo.  544  (where  a 
knowledge  of  an  outstanding  equitable  clerk  of  a  court  obtained  knowledge  of 
interest,  claim,  or  lien);  Virgin  v.  prior  equities  through  his  familiarity 
Winfffield,  54  Ga.  451,  454,  and  cases  with  the  records);  Curtis  v.  Mundy, 
cite<f  (full  knowledge  has  the  effect  of  3  Met.  405,  407,  per  Putnam,  J. ; 
notice,  and  is  evidence  of  fraud  on  the  Stevens  v.  Goodenough,  26  Vt  676; 
part  of  the  grantee  or  purchaser);  Mulliken  v.  Graham,  72  Pa.  St.  (22  P. 
Blatchley  v.  Osbom,  33  Conn.  226,  F.  Sm.)  484,  490;  Henry  v.  Raiman,  1 
233  (actual  knowledge  of  an  existing  Casey  (25  Pa.  St.)  354;  Phillipps  v. 
easement);  Butcher  v.  Yokum,  61  Pa.  Bank  of  Jjewistown,  6  Harris  (18  Pa. 
St.  (11  P.  F.  Sm.)  168,  171  (it  is  not  St)  394,  404;  McKinney  v.  Brighta,  4 
essential  that  information  should  come  Id.  (16  Pa.  St.)  399;  Vanduyne  v. 
from  the  party  or  his  agent;  it  may  Vreeland,  1  Beasley,  142,  155;  Kupert 
come  aliunde,  provided  it  be  of  a  char-  v.  Mark,  15  HI.  540;  Cox  v.  Miluer, 
acterlikelyto  obtain  credit;  knowledge  23  Id.  ^76;  Hankinson  v.  Barbour,  29 
was  obtained  from  the  grandfather  of  Id.  80. 
tlie  equitable  title  belonging  to  infant 
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the  law  in  the  absence  of  contrary  proof. ^  There  is  a  marked 
inconsistency  in  the  treatment  of  constructive  notice  by  even 
ihe  most  eminent  judges  and  text-writers.  It  has  often  been 
defined  as  knowledge  or  information  inferred  from  certain  cir- 
cumstances, by  a  legal  presumption  of  so  high  and  conclusive  a 
Dature,  that  the  party  is  not  allowed  to  overcome  the  inference 
by  any  contrary  evidence  showing  that  in  fact  he  had  no  knowl- 
edge nor  information.'  Notwithstanding  this  definition,  writers 
and  judges  who  adopt  it  have  admitted  into  the  class  of  con- 
structive notice,  and  have  treated  as  instances  thereof,  all  those 
cases  in  which  it  is  settled  that  the  presumption  of  information 
being  received  is  merely  prima  facie,  and  that  the  inference  may 
be  overcome  by  contrary  evidence.  The  essential  element  of 
constructive  as  distinguished  from  actual  notice  certainly  is  the 
legal  presumption  that  information  has  been  communicated  to  or 

*  In  the  often  quoted  case  of  Eepin  tion  of  **  constructive  notice,"  will  bo 

V.  Peraberton,  3  De  Q.  &  J.  547,  554,  found  in  the  text  and  in  the  next  fol> 

Lord  Chan.   Chelmsford  made  some  lowing  note. 

obeervations  concerning  constructive  'Thus  the  English  editor  of  the 
notice.  The  cose  was  one  of  notice  to  Equity  Leading  Cases,  says:  **Cou- 
a  party's  attorney.  The  Lord  Chan-  structive  notice  is  defined  to  bo  in  its 
cellor,  admitting  that  it  was  treated  nature  no  more  than  evidence  of 
as  a  species  of  constructive  notice,  notice,  the  presumption  of  which  is  bo 
bought  that  it  had  better  be  classed  violent  that  the  court  will  not  even 
under  the  bead  of  actual  notice.  * '  If  allow  of  its  being  controverte<l ; ' '  citing 
a  person  employsa  solicitor,  whoeither  Eyre,  C.  B.,  in  Plumb  v.  Fluitt,  2 
knows  or  has  imparted  to  him  in  the  Anst.  438;  Kennedy  v.  Green,  3  My. 
course  of  his  employment  some  fact  &  K.  C99,  710  (2  £q.  Lead.  Cas.  121; 
which  affects  the  transaction,  the  4th  Am.  ed. )  Judge  Story  gives  ex- 
princi[)al  is  bound  by  the  fact,  whether  actly  the  same  definition.  1  Story 
It  is  communicated  to  or  concealed  Eq.  Jur.,  §399.  A  recent  editor  of 
from  him."  He  then  adds:  '*Con-  Judge  Story's  treatise  adopts  the  same 
structive  notice  properly  so  called,  is  view  in  nearly  the  same  language  : 
the  knowledge  [information?]  which  ''Constructive  notice  is  thus  a  con- 
the  courts  impute  to  a  person  upon  a  elusive  presumption."  Id.,  §  410a. 
presumption  so  strong  of  the  exijtcnce  In  Hewitt  v.  Loosemore,  9  Hare,  449, 
of  the  knowledge,  that  it  can  not  be  455,  Turner,  V.  C,  said:  '*  Con- 
allowed  to  be  rebutted,  either  from  structive  notice  is  knowledge  which 
his  knowing  something;  which  ought  the  court  imputes  to  a  party  upon  a 
to  have  put  him  upon  farther  inquiry,  presumption,  so  strong  that  it  can  not 
or  from  nis  willfully  abstaining  from  be  allowed  to  be  rebutted,  that  tiio 
inquiry  to  avoid  notice.  I  should,  knowledge  must  have  been  communi- 
thereiore,  prefer  calling  the  knowledge  cated."  The  American  editor  of  the 
which  a  person  ha^,  either  by  himself  Equity  Leading  Cases  says:  "Con- 
or through  his  agent,  actual  knowl-  structive  notice  is  a  legaJ  inference 
edge;  or,  if  it  is  necessary  to  make  a  from  established  facts,  and  like  other 
distinction  between  the  knowledge  legal  presumptions  does  not  admit  of 
which  a  ^jerson  possesses  himself,  and  dispute."  (Vol.  2,  p.  157,  4th  Am. 
that  which  is  known  to  his  agent,  the  ed. )  With  respect  to  this  last  cita- 
latter  might  be  called  impiUfd  knowl-  tion,  it  certainly  can  not  be  said  of  all 
edge."  The  entire  view  of  the  Chan-  le^  presumptions  that  they  "  do  not 
cellor  in  this  extract  is  lacking  in  ac-  admit  of  dispute."  '* Legal presump- 
caracy  of  thought  from  his  confusion  tions  "  are  sometimes  conclusive,  and 
of  iii/ormcUion  with  knowledge.  Some  sometimes  rebuttable, 
necessary  criticism  upon  his  descrip- 
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of  law,  it  would  be  a  most  important  aid  in  the  further  discus- 
sion, if  we  could  discover  a  general  criterion  for  distinguishing 
these  two  classes,  and  determining  it  what  cases  the  presump- 
tion is  conclusive,  and  in  what  it  is  only  prima  fade  and  rebut- 
table. It  may  not  be  possible  to  lay  down  a  rule  which  is 
absolutely  universal  in  its  operation,  SLiid  which  furnishes  a  cer- 
tain test  for  every  case;  but  a  rule  may  be  formulated  which  is 
quite  general  in  its  application,  and  which  gives  a  practical  test 
sufficient  for  many  instances  differing  widely  in  their  external 
features.^    Wherever  a  party  has  information  or  knowledge  of 

^Williamson  v.  Brown,  15  N.  Y,  definition  of  actn«il  and  of  constnictive 
354,  has  been  uniformly  treated  as  an  notice,  given  in  Story's  treatise,  §  399; 
important  and  leading  case.  Tlie  he  gives  a  recorded  deed  and  notice  to 
controversy  was  concerning  the  prior-  an  agedt  as  examples  of  constructive 
ity  between  the  plaintiff,  who  held  Jiotice;  because  in  each  case  the  pre* 
under  a  subsequent  conveyance  of  the  sumption  is  conclusive,  and  the  party 
land  which  was  duly  recorded,  and  would  not  be  allowed  to  show  that  lie 
the  defendant  who  held  a  prior  unre-  actually  received  no  information.  He 
corded  mortgage.  The  defendant  adds  some  remarks  concerning  the 
claimed  that  plaintiff  took  his  deed  various  and  inaccurate  modes  in  which 
with  notice  of  the  prior  mortgage,  the  terms  ** actual"  and  "construct* 
On  this  issue  the  referee  found:  that  ive  "  have  sometimes  been  used.  The 
the  plaintiff,  when  he  took  his  deed,  learned  judge  then  proceeds  (p.  360): 
did  not  have  actual  notice  of  the  prior  **  The  phraseology  uniformly  used,  as 
mortgage;  but  that  ho  had  sufficient  descriptive  of  the  kind  of  notice  in 
information  or  belief  of  the  existence  question,  *  sufficient  to  put  the  party 
of  said  mortgage  to  put  him  upon  in*  upon  inquiry,*  would  seem  to  imply 
quiry,  and  tliat  he  pursued  such  in-  that  if  the  party  is  faithful  in  making 
quiry  to  the  extent  of  his  infonnation  inquiries,  but  fails  to  discover  the 
and  oelief,  and  failed  to  discover  that  conversance,  he  will  be  protected, 
any  such  mortgage  actually  existed.  The  imx>ortof  the  terms  is,  that  it  be- 
This  finding  the  court  interpreted  to  comes  the  duty  of  the  party  to  in- 
mean,  that  the  plaintiff  made  all  the  quire.  If,  then,  he  performs  that 
inquiry  which  it  became  his  duty  to  auty,  is  he  still  to  be  bound,  without 
make  upon  the  information  he  had  re-  any  actual  notice  ?  The  presumption 
ceivod;  upon  this  interpretation,  the  of  notice  which  arises  from  proof  ol 
court  made  its  decision,  and  laid  down  that  degree  of  knowledge  which  will 
certain  general  rules.  It  was  held  put  a  party  upon  inquiry  is,  I  appre- 
that  upon  the  finding  of  fact  no  con-  hend,  not  a  presumption  of  law  but  of 
structive  notice  had  been  given;  the  fact,  and  may,  therefore,  be  contro- 
prima  facie  presumption  was  over-  verted  by  evidence."  [I  must  remark 
come.  It  will  be  observed  that  the  at  this  point,  that  the  mistake  in  the 
finding  docs  not  specify  the  particu-  last  sentence  is  inexplicable.  Judge 
lars  nor  nature  of  the  information  Selden  has,  in  other  opinions,  de- 
which  was  enough  to  put  the  plaintiff  scribed  in  the  most  clear  and  accurate 
upon  an  inquiry;  nor  does  it  state  the  manner,  excelled  in  fact  by  no  other 
particulars  of  the  inquiry  which  he  judge,  the  true  natiire  of  le^al  pre- 
made.  The  conclusions  reached  by  the  sumptions,  the  distinctions  between 
court,  and  rules  laid  down  by  them,  those  which  are  conclusive  and  tliose 
are,  therefore,  general,  and  apply  to  which  are  prima/acie,  and  that  argu- 
all  cases  which  could  be  properly  de-  mcntative  conclusions  of  fact  are  not 
scribed  by  this  finding  of  facts.  S.  L.  preauwptions  at  aU^  that  the  term 
Selden,  J.,  holds ^/?r«/,  that  construct-  **  presumption  of  fact "  is  a  misnomer, 
ive  notice,  as  well  as  actual  notice,  That  a  presumption  **  may  bo  contro- 
will  defeat  the  priority  obtained  under  verted  by  evidence,"  is  not  tho  test  of 
the  recording  statute  by  a  previous  a  presumption  being  one  of  fact  and 
record.  Passing  to  the  question  now  not  of  law.  Tho  inference  which  is 
luidcr  consideration   he    quotes    the  drawn  from  ''information  or  knowl- 
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certain  extraneous  facts,  which  do  not  of  themselves  consiUute  ac» 
tual  notice  of  an  existing  interest,  claim,  or  right  in  or  to  the 
subject-matter,  but  which  are  sufficient  to  put  him  upon  an  in- 
quiry concerning  the  existence  of  a  conflicting  interest,  claim, 
or  right,  then  he  is  charged  with  constructive  notice,  because  a 
presumption  of  law  ^irises.  This  i)roposition  is  settled  by  an 
overwhelming  weight  of  authority,  English  and  American.  A 
lar<^e  number  of  particular  instances  or  species  of  constructive 
notice  are  referable  to  and  embraced  within  the  general  terms 
of  this  description.  It  should  be  carefully  observed  that  the 
facts  of  which  the  party  receives  information  or  has  knowledge, 
do  not  directly  tend  to  show  the  existence  of  any  conflicting  inter- 
est or  claim,  and  are  therefore  not  actual  notice;  but  tliey  are 
sufficient,  whatever  be  their  nature  and  form,  to  put  the  party, 
as  a  reasonable  man,  upon  further  inquiry.  As  an  illustration, 
if  a  party  is  negotiating  for  the  x^urchase  of  certain  land,  and 
sees  or  learns  that  the  land  is  not  in  the  intended  grantor's  pos- 
session, but  is  possessed  and  occupied  by  a  third  person,  a 
stranger,  this  fact  of  possession  is  sufficient  to  put  the  expected 
grantee  upon  an  inquiry  concerning  the  nature  of  the  occupant's 
interest.  The  information  or  knowledge  of  such  extraneous 
facts  which  are  sufficient  to  put  the  party  upon  an  inquiry,  con- 
stitutes a  constructive  notice  of  the  conflicting  claim  or  interest 
which  does  exist,  because  a  presumption  thence  arises.  Another 
instance  is  much  more  comraou  in  England  than  in  this  coun- 

edge  of  facts  sufficient  to  pat  the  party  conflict  with  that  he  is  about  to  pur- 
upon  an  inquiry,"  is,  under  every  cor-  chase,  ho  is  pi'esumcd  cither  to  have 
rect  definition,  a  presumption  of  law,  made  tho  inquiry  and  ascertained  the 
and  not  a  mere  argumentative  deduc-  extent  of  such  prior  right,  or  to  have 
tion  which  a  jury  may  or  may  not 'been  cuilty  of  a  degree  of  negligence 
make;  the  only  question  is,  whether  ec^ually  fatal  to  his  claim  to  be  con- 
it  is  a  conclusive  or  a  rebuttable  pre-  sidered  as  a  bonajide  purchaser.  This 
sumption.]  Judge  Selden,  in  support  presamplion,  however,  [is  a  mere  in- 
of  his  position  that  the  presumption  t'erence  of  fact,  and]  may  be  repelled 
under  these  circumstances  may  be  re*  by  proof  that  the  purchaser  failed  to 
batted  by  evidence,  then  cites  and  discover  the  ^rior  right  uotwithstand- 
quotes  from  the  opinions  in  W  hi  thread  ing  the  exercise  of  proper  diligence  on 
V.  Boulnois,  1  Y.  &  C.  303,  per  Alder-  hia  part."  The  general  conclusion 
son,  B.;  Jones  v.  Smith,  1  Hare,  43;  thus  formulated,  both  as  to  the  extent 
Hanbury  y.  Litchfield,  2  My.  &  K.  G29;  of  the  presumption — what  is  presumed 
Flagg  V.  Mann,  2  Sumn.  486, 554,  per  — and  its  prima  facie  or  rebuttable 
Story,  J. ;  and  Rogers  v.  Jones,  8  N.  nature,  is  beyond  a  doubt  correct. 
H.  2G4,  per  Parker,  J.  In  conclusion  The  dictum  by  which  it  is  asserted  to 
he  states  the  general  rule  as  follows  be  *'a  mere  inference  of  fact,"  is  as 
(p.  36*2):  "If  these  authorities  are  to  clearly  erroneous.  Another  opinion 
be  relied  upon,  and  I  see  no  reason  to  was  also  delivered  by  >Ir.  Justice 
donbt  their  correctness,  the  true  doc-  Paige  which  arrived  at  the  same  re- 
trine  on  this  subject  is,  that  where  a  suit  bv  substantially  the  same  reason- 
purchaser  has  knowledge  of  any  fact,  ing.  iteed  v.  Gannon,  50  N.  Y.  345, 
sufficient  to  put  him  on  inquiry  as  to  340,  350. 
the  existence  of  some  right  or  title  in 
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try.  If  a  person  loans  money  upon  the  security  of  a  mort- 
gage or  other  equitable  lien  given  upon  land  belonging  to  the 
borrower,  and  learns  that  the  title-deeds  are  not  in  the  posses- 
sion of  the  borrower,  but  are  in  the  possession  of  some  third 
person,  this  is  a  constructive  notice  of  any  claim  or  interest  in 
the  land  held  by  such  third  person;  because  the  lender  is  put 
upon  an  inquiry,  and  a  legal  presumption  arises  from  the  facts. 
This  presumption,  in  all  cases  of  this  class,  is  really  a  double 
one.  The  party  is  either  presumed  to  have  made  the  inquiry, 
and  to  have  carried  it  out  until  he  obtained  full  knowledge  of 
the  outstanding  conflicting  interest,  claim,  or  right;  or  else  to 
have  intentionally  and  deliberately  refrained  from  making  the 
inquiry  or  following  it  up  in  a  reasonable  and  proper  manner, 
for  the  very  purpose  of  avoiding  the  knowledge  which  he  might 
have  acquired.  The  presumption  is  clearly  one  of  law,  and 
not  a  mere  inference  of  fact;  because  upon  the  bare  proof  that 
the  party  had  the  information  of  facts  sufficient  to  put  him  upon 
an  inquiry,  the  inference  is  at  once  made,  without  any  further 
evidence  in  its  support;  and  in  the  absence  of  all  contrary  evi- 
dence, it  is  absolute  and  conclusive.^ 

^  Ratcliffe  v.  Barnard,  L.  B.,  6  Ch.  that  it  is  highly  inexpedient  for  courts 
652,  G54;  Maxfield  v.  Barton,  Id.  17  of  equity  to  extend  the  doctrine,  to 
£q.  15, 18;  RoUand  v.  Hart,  Id. ,  G  Ch.  attempt*  to  apply  it  to  cases  to  which 
678,  681,  682;  Broadbent  v.  Barlow,  it  has  not  hitherto  been  held  applica- 
3  De  G.  Fv  &  J.  570,  581;  Hunt  v.  ble.  Where  a  person  has  not  urtuiil 
Elmes,  2  Id.  578,  587>  588;  Perry  v.  notice,  ho  ought  not  to  bo  treated  as 
IloU,  2  Id.  38;  Espin  v.  Pemberton,  if  lie  had  notice,  unless  the  circum- 
3  De  G.  &  J.  547,  554,  555;  Roberts  v.  stances  are  such  as  enable  tlie  court 
Croft,  2  Id.  1,  5,  6;  Atterbury  v.  to  say,  not  only  that  he  might  have 
Wallis,  8  De  G.  M.  &  G.  454;  Ware  acquired,  but  also  that  he  owjht  to 
V.  Lord  Egkiont,  4  Id.  460,  473,  474;  have  acquired,  the  notico  with  which 
Penny  v.  VVatts,  1  Macn.  ft  G.  150,  it  is  sought  to  affect  him,  that  he 
167;  Jackson  v.  Howe,  2  S.  &  S.  472;  would  have  acquired  it  but  for  his 
Hewitt  V.  Loosemore,  9  Hare,  449,  ^ross  negligence  in  the  conduct  of  the 
456,  458.  In  several  of  these  later  business  in  question.  The  question, 
English  cases,  a  very  strong  disposi-  when  it  is  sought  to  affect  a  purciiaser 
tion  haa  been  shown  to  limit  and  re-  with  constructive  notice,  is  not 
strict  the  effect  of  the  constructive  whether  he  had  the  means  of  obtain- 
notice  which  arises  from  the  existence  ing,  and  might  by  prudent  caution 
of  facts  and  circumstafkces  sufficient  to  have  obtained,  the  knowledge  in 
put  the  jMkrty  on  an  inquiry.  This  question,  but  whether  the  not  obtain- 
limitation  is  applied  both  where  the  ing  it  was  an  act  of  gross  or  culpable 
party  made  some  inquiry  and  relied  negligence.  It  is  obvious  that  no  defi- 
upon  what  he  had  learned  thereby,  nite  rule  as  to  what  will  amount  to 
and  where  he  made  no  inquiry  at  all.  gross  or  culpable  negligence,  so  as  to 
The  criterion  to  which  I  refer  was  meet  eveiy  case,  can  possibly  be  laid 
fully  stated  in  Ware  v.  Lord  Egmont,  4  down. "  The  first  and  leading  case  in 
DoG.  M.  &G.  460,  473,  byLordCran-  which  this  restricted  view  was  laid 
worth,  as  follows:  **I  must  not  part  with  down,  and  which  other  decisions  have 
this  case  without  expressing  ray  en-  followed  and  approved,  was  Hewitt 
tire  concurrence  in  what  has  on  many  v.  Loosemore,  9  Hare,  449,  456,  458, 
occasions,  of  lato  years,  fallen  from  decided  by  V.  C  Turner,  and  see 
judges  of  great  eminence,  on  tho  sub-  Wood  worth  v.  Paige,  5  Ohio  St.  70, 76. 
ject  of  constructive  notice;   namely,    On  tho  other  hand,  in  Broadbent  v. 
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§  GOT.    Eame :  Rebutted  by  Due  Inquiry. — It  may  be 

stated  as  a  general  proposition  that  in  all  instances  of  construct- 
iye  notice  belonging  to  iLis  class,  where  it  arises  from  informa- 
tion of  some  extraneous  facts,  not  of  themselves  tending  to  show 
an  actual  notice  of  the  conflicting  right,  but  sufficient  to  put  a 
prudent  man  upon  an  inquiry,  the  constructive  notice  is  not 
absolute;  the  legal  presumption  arising  under  the  circumstances 
is  only  prima  fade;  it  may  be  overcome  by  evidence,  and  the  re- 
salting  notice  may  thereby  be  destroyed.  Whenever,  therefore, 
a  party  has  merely  received  information,  or  has  knowledge  of 
such  facts  sufficient  to  put  him  on  an  inquiry,  and  this  consti- 
tutes the  sole  foundation  for  inferring  a  constructive  notice,  he 
is  allowed  to  rebut  the  prima  fade  presumption  thence  arising 
by  evidence;  and  if  he  shows  by  convincing  evidence  that  he  did 

Barlow,  3  De  G.  F.   &  J.  670,  681,  480;  Warren  v.  Swett,  31  N.  H.  332, 

lionl  Chan.  Campbell  said:    "By 'the  341,  3412;   Brigga  v.  Taylor,  28  Vt. 

means  of  knowledge*  by  which  any  180;  Littleton  v.  Giddings,  47  Tex. 

one  is  to  be  afifecteu,  must  bo  under-  100;  Allen  v.  Poole,  64  Miss.   323; 

stood  means  of  knowledge  which  are  Wood  v.  Krebbs,  30  Gratt.  708;  Cor- 

practically  within  reach,  and  of  which  dova  v.  Hood,  17  Wall.  1,  per  Strong, 

apnident  man  might  have  been  ex-  J.;   Brush  v.  Ware,   15  reters,  93, 

pected  to  avail  himself."    It  is  plain  112;  Helms  v.  Chadbouruo,  45  Wise, 

that  the  criterion  as  established  by  60,  70,  71,  73;  Chicago  etc.  R.  R.  v. 

these  most  recent  English  cases,  is  no  Kennedy,    70    lU.     350,    361,    362; 

longer  the  mere  want  of  that  reasona-  Blanchard  v.  Wave,  43  Iowa,  530;  37 

ble  care  and  diligence  in  making  an  Id.  305;  Loughridge  v.  Bowland,  52 

inquiry  which  would   be  used  by  a  Miss.  540,553-555;  Deason  v.  Taylor, 

f»iident  man;  the  failure  to  prosecute  53  Miss.  097,  701;  Brown  v.  Volken- 

or  to  make  the  inquiry  must,  imder  ing,  G4  N.  Y.  76,  82;  Cambridge  VaU 

the  circumstances,  amount  to  gross  or  ley  B'k  v.  BeUno,  48  Id.  326,  336, 

culpable  negligence.    It  should  be  ob-  339;  Bennett  v.   Buchan,  61  N.  Y. 

served,  however,  that  this  rule  is  con-  222,  225;  Kellogg  v.  Smith,  26  Id.  18; 

fined,  and  is  intended  to  be  confined,  to  Baker  v.  Bliss,  39  Id.  70, 74^  78;  Keed 

that  class  of  constructive  notices  in  v.  Gannon,  50  Id.  345;  Pcniiletou  v. 

which  the  legal  presumption  is  rebut-  Fay,  2  Paige,  202,  205;  Edwards  v. 

table.  Thompson,  71  N.  C.  177,  179;  Major 

The  American  courts  do  not  appear  v.  Bukley,  51  Mo.  227,  231;  EusscU 

to    have   adopted    this  most  recent  v.     Sweezey,    22    Mich.    235,    239; 

EngUsh  rule;  they  seem  to  have  ad-  O'Rourke  v.  O'Connor,  39  Cal.   442, 

hercd  with   |preat  unanimity  to  the  446;  Dutton  v.  Warschauer,  21  Id. 

doctrine  contained  in  the  <2ic^um above  609;    Pell   v.  McElroy,  30  Id.  268; 

quoted  from  Lord  Campbell.     Wher-  Witter  v.  Dudley,  42  Ala.  616,  621, 

ever  the  facts  and  circumstances  do  625;  and  many  other  cases  cited  in 

not  tend  to  show  actual  notice — in  the  preceding    and   the  subsequent 

otiicr  words,  where  the  facts  and  cir-  notes.    It  is  sometimes  difficult  to 

cnmstances  are  not  simply  the  circum-  distinguish  a  case  of  constructive  no- 

stantial  evidence  of  an  actual  notice —  tice  arising  from  extraneous  facts  suffi- 

the  test  of  constructive  notice  gener-  cient  to  put  the  party  upon  an  inquiry 

ally  applied  by  the  American  courts  from  a  case  of  mere  actual  notice  de- 

lias  been,  whether  such  facts  are  suffi-  pending  uix)n  circumstantial  evidence; 

cient  to  put  a  prudent  man  upon  an  and  tbe  two  have  occasionally  been 

inquiry,  and  whether  an  inquiry  has  confounded  by  the  decisions  them- 

been  prosecuted  with  reasonable  care  selves.    The  criterion  as  given  in  the 

and  ailigence.      Rogers  v.  Jones,  8  text  will,  I  think,  render  the  distinc- 

N.  H.  264;  Griffith  v.  Griihth,  1  Hoff.  tion  sufficiently  plain  and  practicaJL 
Ch.  153;   HuU  v.  Noble,  40  Me.  459, 
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make  tbe  inquiry,  and  did  prosecute  it  wiLh  all  the  care  and  dili- 
gence required  of  a  reasonably  prudent  man,  and  that  he  failed 
to  discover  the  existence  of,  or  to  obtain  knowledge  of,  any  con- 
flicting claim,  interest,  or  right,  then  the  presumption  of  knowl- 
edge which  had  arisen  against  him  will  be  completely  overcome; 
the  information  of  facts  and  circumstances  which  he  had  re- 
ceived will  not  amount  to  a  constructive  notice.  What  will 
amount  to  a  due  inquiry,  must  largely  depend  upon  the  circum- 
stances of  each  case.^    If,  on  the  other  hand,  he  fail  to  make 

^  Tho  different  species  of  construct-  this  inquiry  should  be  made,  and  how 
ive  notice  in  which  the  legal  preaump-  far  it  should  be  prosecuted,  in  order 
tion  may  thus  be  overcome  seem  to  that  the  legal  presumption  may  be 
be  tho  following:  (1)  That  derived  overcome,  and  the  constructive  notice 
wholly  from  mere  extraneous  iaots  defeated,  although  the  party  may  still 
and  circumstances  which  are  said  to  have  failed  to  ascertain  the  real  truth, 
put  a  i^rty  on  an  inquiry,  which  are  must  largely  depend  upon  the  particu- 
matters  in  pain,  and  which  generally  lar  circumstances  of  each  case;  no  uni- 
consist  of  fraud,  concealments,  ueg-  versal  rule  is  possible.  Much  help, 
lects,  mistakes,  and  tho  like,  by  third  however,  may  be  derived  from  a  com- 
X)ersons;  (2)  That  derived  from  the  parison  of  the  decisions,  which  I  have 
possession  or  tenancy  of  the  property  arranged  accordmg  to  their  general 
by  some  third  person;  and  (3)  To  a  subject-matter: 
partial  extent  that  derived  from  the  (1)  Examination  of  {Ju  records, 
pendency  of  an  action  affecting  the  Examination  of  the  records  is  always 
property.  In  thefoUowing  species  the  necessary;  and  there  could  hardly 
constructive  notice  seems  to  be  abso-  bo  a  '*due  inquiry"  without  it 
lute  and  tho  presumption  conclusive:  If  the  information  given  points  to 
(1)  That  derived  from  a  statutory  re-  the  existence  of  some  interest  or 
cording  or  registration  in  the  United  claim,  M'hich,  if  it  exists  at  all. 
States;  (2)  That  derived  from  the  must  necessarily  appear  upon  the 
statutory  lis  j.endens;  (3)  That  derived  record,  then  a  search  of  the  proper 
from  a  definite  recital  or  reference  in  record,  and  a  discovery  that  no  such 
an  instrument  forming  an  essential  claim  appeared  therein,  would  gen- 
part  of  a  party's  chain  of  title;  and  (4)  erally  be  sufficient;  the  "  due  inquiry  " 
That  affectiug  a  principal  where  an  would  have  been  prosecuted.  Barnard 
actual  or  a  constructive  notice  has  v.  Campau,  29  Mich.  162;  Jackson  v. 
been  duly  given  to  his  proper  agent.  Van  Valkcnburg,  8  Cow.  260;  Bellas 
That  the  presumption  nuty  be  over-  v.  McCarthy,  10  Watts,  13,  28;  Van 
come  in  the  classes  of  cases  first  a1x)ve  Keuren  v.  Cent.  R.  R.,  38  N.  J.  Law 
mentioned,  is  either  directly  or  infer-  (9  Vroom),  165,  167  (when  a  grantor 
entially  held  by  tho  following  deci-  remains  in  possession  after  conveyance, 
sions,  anions  others:  Williamson  v.  a  purchaser  from  his  (jraniee  held  not 
Brown,  15  jN.  Y.  354,  360;  Flagg  v.  bound  to  inquire  further  than  the 
Mann,  2  Sumn.  486, 554,  jt*^  Story,  J. ;  record  of  his  conveyance;  the  record  of 
Kogers  v.  Jones,  8  N.  H.  264,  per  his  deed  sufficient;  but  see  per  contra, 
Parker,  J. ;  Whitbread  v.  Boulnois,  1  Illinois  Cent,  R.  R.  v.  MCullough,  59 
Y.  &  C.  303,  per  Alderson,  J. ;  Jones  111.  166);  Reynolds  v.  Ruckman,  35 
v.  Smith,  1  Hare,  43,  per  Vice-Chan-  Mich.  80. 

cellor  Wigram;  Hanbury  v.  Litchfield,       In  general,  an  examination  of  the 

2  My.  &  K.  629;  Hunt  v.  Elmcs,  2  records  by  such  a  party  is  not  suffi- 

De  (x.  F.  &  J.  578;  Espin  v.  Pember-  cient.     If  the  information  which  puts 

ton,  3  Do  G.  As  J.  547;  Roberts  v.  him  on  an  inquiry  points  to  theexist- 

Croft,  2  Id.  1 ;  Ware  v.  Lord  Egmont,  ence  of  some  matter  in  pais,  some 

4  Do  G.  M.  &  G.  460;  Hewitt  v.  Loose-  interest  deltors  the  records,  or  which 

more,  0  Hare,  449;  Griffith  v.  Griffith,  would  not  necessarily  be  shown  by  the 

1  HofF.  Ch.  153.  records,  then  a  search  of  the  records 

Whenever  a  party  has,  by  means  of  alone  is  not  "due  inquiry."    If,  for 

information     concerning    extraneous  example,  the  supposed  claim  was  an 

matters,  been  put  upon  inquiry,  how  easement,  or  a  grantor^s  lien  for  pur- 
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any  inquiry,  or  to  prosecute  one  with  due  diligence  to  tbe  end, 
the  presumption  remains  operative,  and  the  conclusion  of  a 
notice  is  absolute.  The  criterion  thus  laid  down  will  serve  to 
determine  the  prima  facie  nature  of  the  presumption  in  a  very 
large  number  of  the  instances  which  are  properly  referable  to 
the  class  of  "  constructive  notice." 

§  608.  When  Conolusive.— It  should  be  added,  for  the  pur- 
pose of  concluding  this  general  description,  that  the  doctrine 
determining  what  constitutes  a  constructive  notice  under  such 
circumstances,  may  be  formulated  in  somewhat  different  terms, 
as  follows:  Whenever  a  party  has  information  or  knowledge  of 
certain  extraneous  facts,  which  of  themselves  do  not  amount  to, 
nor  tend  to  show,  an  actual  notice,  but  which  are  sufficieut  to 
put  a  reasonably  prudent  man  upon  an  inquiry  respecting  a 
conflicting  interest,  claim,  or  right;  and  the  circumstances  are 

chase  price,  and  the  like.    Wilson  v.  person  who  was  said  or  claimed  to 

Hunter,  30  Ind.  460,  472;  Russell  v.  hold  some  lien  or  uicumbranco  thereon, 

Sweezey,  22  Mich.  235,  239;  Shotwell  would  generally  be  a  failure  to  prose- 

V.  Hamson,  30  Id.  179;  Munroe  v.  cute  the  inquiry  with  due  diligence. 

Eastman,  31  Id.  2S3;  D^son  v.  Tay-  The  cases  on  this  particular  subject  are 

lor,  53  Miss.  697,  701;  Littleton  v.  very  numerous,  depending  upon  a  great 

Oiddings,  47  Tex.  109;  Baker  v.  Bliss,  diversity  of  facts.     Littleton  v.  Gid- 

39  N.  Y.  70;  Randall  v.  SUverthom,  4  dings,  47  Tex.  109;  Russell  v.  Sweezey, 

Barr,  173.  22  Mich.  235,  239;  Witter  v.  Dudley, 

(2)  Inqiury  from  the  grarUor  or  ven-  42  Ala.  610,  021,  025.  The  following 
dor.  A  purchaser  who  had  been  put  recent  English  cases  are  illustrations 
cm  an  inquiry  should  seek  information  of  a  failure  to  make  *'  duo  inquiry,'* 
from  his  grantor  or  vendor,  and  a  fail-  whereby  tho  party  remained  charged 
ore  to  do  so  would  generally  show  a  with  constructive  notice:  Hopgood 
ladL  of  the  due  care  and  diligence  in  v.  Ernest,  3  De  Q.  J.  &  S.  UG,  121; 
making  the  inquiry.  There  are  cases  Broadbent  v.  Barlow,  3  Do  G.  F.  &  J. 
which  go  to  the  length  of  holding  that  570,  5S1;  Atterbury  v.  Wallis,  8  De 
such  a  purchaser  who  neglects  to  ques-  G.  M.  &  G.  454;  Penny  v.  Watts,  1 
tion  his  grantor  or  vendor,  will  be  Macn.  &G.  150, 165;  Hewitt  v.  Loose- 
charged  with  notice  of  all  he  could  more,  9  Hare,  449,  456,  458;  Maxfiold 
have  learned.  Sergeant  v.  IngersoU,  v.  Burton,  L.  R.,  17  Eq.  15,  18; 
7  Barr,  340;  3  Harris,  343,  348,  349.  Pitcher  v.  Rawlins,  Id.,  11  Eq.  53; 
Under  some  circumstances  it  is  possi-  Briges  v.  Jones,  Id.,  10  Eq.  92.  In 
ble  that  the  information  sought  and  the  K)llowing  recent  English  cases  it 
obtained  from  the  grantor  or  vendor  washeldthattheinquirywassufficient, 
would  satisfy  the  requirements  of  the  and  the  party  was  not  affected  with 
rule,  and  constitute  tho  duo  inquiry,  notice:  Greenfield  v.  Edwards,  2  De 
See  Espin  v.  Pemberton,  3  De  G.  &  J .  G.  J.  &  S.  582;  Cory  v.  Eyre,  1  Id. 
547,  556.  149,  168,  169;  Hunt  v.  Elmes,  2  De 

(3)  Jnquin/  from  third  persons.  G.  F.  &  J.  578,  588;  Perry  v.  Uoll,  2 
Under  many  circumstances,  an  exam-  Id.  38,  53,  54;  Espin  v.  Pemberton,  3 
ination  of  the  records  and  a  question-  Do  G.  ft  J.  547,  556;  Roberts  v.  Croft, 
ing  of  the  vendor  would  not  be  suf-  2  Id.  1,  6,  6;  Ware  v.  Lord  EOTiont, 
fi<nent,  unless  the  inquiiy  were  further  4  De  G.  M.  &  G.  460,  473,  474;  Hewitt 
prosecuted  among  tnird  persons  from  v.  Loosemore,  9  Hare,  449,  456,  458; 
whom  information  could  probably  be  Credland  v.  Potter,  L.  R.,  10  Ch.  8; 
obtained;  a  neglect  to  make  such  in-  Ratcliffe  v.  Barnard,  Id.,  6  Ch.  652, 
quiry  would  not  overcome  the  pre-  654;  see,  also,  Epley  v.  Witherow,  7 
sumption.  Thus,  an  omission  to  seek  Watts,  163, 167;  McGeheo  v.  Gindrat, 
information  from  a  third  person  who  20  Ala.  95;  Wilson  v.  McCullough, 
was  in  possession,  or  trom  a  third  11  Harris,  440. 
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such  that  the  inquiry^  if  made  and  followed  up  unih  reasonable  care 
and  diligence,  would  lead  to  a  discovery  of  the  truth,  to  a  knowl- 
edge of  the  interest,  claim,  or  right  which  really  exists;  then 
the  i^arty  is  absolutely  charged  with  a  constractive  notice  of 
such  interest,  claim,  or  right.  The  presumption  of  knowledge 
is  then  conclusive.  There  is  plainly  nothing  contradictory  be- 
tween this  statement  and  the  criterion  laid  down  in  the  preced- 
ing paragraph;  both  are  phases  of  the  same  doctrine.  Since 
the  facts  are  assumed  to  be  such  that  an  inquiry  properly  con- 
ducted would  result  in  arriving  at  the  truth,  it  would  be  im- 
possible for  the  party  to  show  by  any  evidence  that  he  had  duly 
prosecuted  the  inquiry,  and  had  nevertheless  failed  to  acquire 
the  knowledge.  If  the  facts  of  a  particular  case  bring  it  with- 
in this  description,  the  legal  presumption  becomes  conclusive, 
and  the  constructive  notice  is  absolute  in  its  effects.^ 

§  600.  Species  of  Constructive  Notice. — Having  thus  ex- 
plained the  nature  of  constructive  notice,  and  discussed  the 
general  doctrines  concerning  it,  I  shall  now  describe  its  various 
kinds  or  species,  and  state  the  particular  rules  applicable  to 
each.  The  following  subdivision  is  accurate  and  sufficient;  it 
is  based  upon  natural  lines  of  separation,  and  embraces  every 
definite  species  recognized  by  the  courts.  These  various  kinds 
of  constructive  notice  are:  (1)  That  by  extraneous  facts,  or 
matters  in  pais,  generally  involving  acts  of  fraud  or  negligence; 
(2)  That  by  possession  or  tenancy;  (3)  That  by  recital  or 
reference  in  instruments  of  title;  (4)  That  by  lis  pendens,  in- 
cluding the  statutory  notice  of  a  pending  action;  (5)  That  by 
judgments;  (G)  That  by  registration  or  recording  of  instru- 
ments; (7)  That  between  a  principal  and  his  agent.  These 
seven  species  will  be  examined  in  the  order  thus  given. 

§G10.  1.  By  Extraneous  Facts,  GeneraUy  Acts  of 
Fraud,  Negligence,  or  Mistake. — The  criterion  in  all  in- 
stances of  this  species  is,  that  the  party  had  knowledge  or  in- 
formation of  certain  matters  in  pais  which,  although  not  directly 
tending  to  show  the  existence  of  a  prior  conflicting  right,  are 
sufficient  to  put  him  as  a  prudent  man  upon  an  inquiiy;  and  he 

'  It  is  in  pursuance  of  this  general  port  of  the  general  rule,  as  given  in 
proposition,  that  the  constructive  the  text,  see  the  following  cases 
notice  from  recitals  contained  in  a  among  others;  Helms  v.  Chadooume, 
deed  forming  a  necessary  link  in  a  45  Wise.  60,  70,.  71;  Chicago  etc.  R. 
party*s  chain  of  title,  and  that  charge-  R.  v.  Kennedy,  70  111.  anO,  361; 
able  upon  n  principal  when  given  to  on  Loughridce  v.  Bowland,  r)2  Miss.  546, 
agent,  unil  that  derived  from  a  lia  653;  Maul  v.  Rider,  S'O  Pa,  St.  (9  P. 
pcij^/tfi/A  and  from  registration,  are  ab-  F.  Sm.)  167,  171;  Mullison's  estate, 
solute  in  tlicir  effects,  the  legal  pre-  68  Id.  (18  P.  F.  Sm.)  212;  Kennedy 
sumptions  being  conclusive.     In  sup-   v.  Green,  3  My.  &  K.  699. 
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is  charged  with  constructive  notice  of  all  that  he  might  have 
learned  by  an  inquiry  prosecuted  with  reasonable  diligence;  a 
legal  presumption  arises  that  he  fias  obtained  information  of 
ivhat  he  might  thus  have  learned.     In  every  such  case  the  first 
question  is,  whether  the  facts,  of  which  the  party  has  informa- 
tion, are  sufficient  to  put  him  upon  an  inquiry,  so  as  to  raise 
the  prima  facie  presumption;  the  further  question  is  then  pre- 
sented, whether  he  has  made  a  due  inquiry  without  discovering 
the  truth,  so  as  to  overcome  the  presumption  and  defeat  the 
notice,  or  whether  he  has  so  neglected  this  duty  that  the  pre- 
sumption remains  unshaken  and  the  notice  effective.     A  third 
question  might  be  suggested,  whether  he  had  made  an  inquiry 
and  had  ascertained  the  whole  truth  concerning  the  prior  con- 
flicting right,  so  that  the  constructive  notice  would  in  reality 
be  turned  into  actual  knowledge  or  actual  notice.     I  would 
remark  that  in  many  of  the  decisions  involving  this  species  of 
notice,  it  will  be  seen  upon  a  careful  examination,  that  the  point 
actually  determined  by  the  court  was  not  whether  the  party  had 
made  a  due  and  reasonable  ioquixy,  but  whether  the  facts  were 
sufficient  to  put  him  upon  any  inquiry,  so  that  his  failure  to  in- 
quire would  be  a  fatal  neglect.     It  is  plain  from  the  discussions 
of  the  preceding  paragraphs,  that  in  all  instances  belonging  to 
this  species,  the  legal  presumption  upon  which  constructive 
notice  always  rests  is  only  prima  facie,  and  may  be  overcome 
by  evidence  clearly  showing  that  the  inquiry  was  duly  prose- 
cuted without  success.     Before  describing  the  particular  cases 
falling  under  this  head,  it  is  proper  to  mention  the  difficulty 
which  may  sometimes  exist,  of  distinguishing  this  kind  of  con- 
structive notice  from  those  instances  of  actual  notice  which  are 
established  merely  by  circumstantial  evidence.     In  fact,  there 
are  decisions  which  make  no  attempt  to  distinguish  them;  the 
terms  "  constructive  notice"  and  "  actual  notice"  have  been 
applied  indiscriminately  to  the  same  condition  of  circumstances. 
The  distinction,  however,  exists,  and  is  fundamental.     What- 
ever ma}''  be  the  language  of  judicial  dicla,  it  is  settled  beyond 
a  doubt,  that  in  one  case  the  actual  notice  is  argumentatively 
inferred  as  a  conclusion  of  fact,  by  the  jury  or  other  tribunal, 
from  the  circumstances  which  put  the  party  upon  an  inquiry; 
and  in  the  other  case  the  constructive  notice  is  inferred  by  the 
court  as  a  presumption  or  conclusion  of  law  from  the  same  kind 
of  circumstances,  in  the  absence  of  contrary  evidence.^     I  shall 

^  These  propositions  are  so  fnlly  ex-  in  their  support  is  necessary.  Cases 
aminod  in  ilio  preceding  paragraphs,  belonging  to  this  iirst  si^ccics  of  con- 
that  no  f  iirther  citation  of  authorities   structive  notice  are  much  more  com* 
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now  mention  the  most  important  instances  which  properly  be- 
long to  this  branch  of  constructiTe  notice. 

§611.  Visible  Objects  and  Structures. — If  a  purchaser 
sees  or  has  knowledge  of,  or  by  the  ordinary  use  of  his  senses 
might  see  or  know  of,  visible  material  objects  or  structures  upon 
or  connected  with  the  land  or  other  subject-matter  concerning 
which  he  is  dealing,  he  may  and  generally  will  be  charged  with 
a  constructive  notice  of  any  easement  or  other  similar  right,  the 
existence  of  which  would  be  reasonably  suggested  to  him  by 
the  appearance  of  such  material  object.  He  is  put  upon  an 
inquiry,  and  is  presumed  to  have  ascertained  whatever  ho  might 
have  learned  by  prosecuting  the  inquiry  in  a  due  and  reasona- 
ble manner.^ 

§  G12.    Absence  of  Title-deeds. — The  case  belonging  to 

mon  in  England  than  in  the  United   wero  protected  by  a  sea-wall.     The 
States;  indeed,  a  very  large  proportion   purchaser  was  held    to   bo    charged 
of  the  English  decisions  concerning   with  constractivo  uotico  of  a  covenant 
constructive  notice  must  be  referred   providing  for  tho  maintenance  ot  the 
to  this  head.     The  reason  is  obvious,    sea-wall  which  constituted  an  cquita- 
In  England  the  absence  of  any  general   ble  cliarge  upon  the  land  so  bought, 
system  of  recording  renders  it  x^ossi-    In  Karitan  etc.  Co.  v.  Vcglite,  supra, 
bio  for  titles  to  be  affected  in  a  \*ast   a  mill-race  and  dam  wero  held  con- 
number  of  modes  by  matters  in  pa's,   structivc  notice  of  easements  lor  the 
by  matters  resting  in  the  knowledge   use  of  water  rights  incumbering  the 
of  particular  individuals,  and  which   property;  while  in  Paul  v.  Coimcrs- 
can  only  be  ascertained  by  a  special   ville  etc.   K.   R.,  a  graded   railway 
inquiry.     The  universal  system  of  re-   track  across  a  fann  was  held  notico  of 
cording  in  this  country  largely  dimin-   all  the  rights  of  the  railroad.     See 
ishes  the  possibility  of  titles  being  also  Allen  v.  Seckliam,  L.  IL,  11  Ch. 
tlms  affected  by  extraneous  matters.    D.  790,  794;  Sutfield  v.  Brown,  9  Jur. 
»Hervey  v.  Smith,  22  Beav.   299;   (N.  S.)  999;  33  L.  J.  (Ch.)249,  per 
Davies  V.  Sear,  L.  R.,  7  Eq.  427,  432,    Loi-d  Romilly,   M.   R.,  and  10  Jiir. 
433;  Morland  v.  Cook,  Id.,  6  Eq.  252,    (N.  S.)  HI;  33  L.  J.  (Ch.)  250,  per 
263,  265;  Raritan  Water  P.   Co.  v.    Lord  Westbury;  Pyer  v.  Carter,  1  II. 
Veghte,  21  N.  J.  Eq.  (6  C.  E.  Green),    &  N.  916;  Ewart  v.  Cochrane,  4  Macq. 
463,  478;  Hoy  v.  Bramhall,  19  Id.  (4    117;  Dann  v.    Spurrier,  7  Ves.  231; 
C.  E.  Green),  563;  Randall  v.  Silver-   Clements  v.  Welles,  L.  IX.,  1  Eq.  200; 
thorn,  4  Barr.  173;  Paul  v.  Connors-    Wilson  v.  Hart,  Id.,  1  Ch.  463.     Ex- 
ville  etc.  R.  R.,  51  lud.  527,  530.     In   actly  tho  same  question  in  principle 
Hen-ey  v.  Smith,  supra,  there  were   sometimes  arises  in  suits f or  tIiesx)eci(io 
fourteen  chimney-pots  visible  on  the   performance  of  contracts,  where  the 
roof  of  a  house,  but  only  twelve  flues   vendee,     bein^     familiar    with    the 
in  the  house;  and  the  purchaser  waa   premises,  or  having  seen  them  shortly 
held  charged  with  constructive  notice   Wore  entering  into  the  contract,  is 
of  an  easement   for    the  passage  of   held  charged  with  constructive  uotico 
smoke  in  favor  of  an  adjoining  dwell-   of  easements,  and  other  similar  rights 
iug.     This  decision  has  been  cnticised.   affecting  the  land,  which  aro  rcasona- 
In  Davies  v.  Sear,  stipra,  an  open  arch-    bly  suggested  by  the  visible  appear- 
way  in  a  house  visible  to  the  pur-   anco  of  material  structures  or  of  modes 
chaser,  was  held  constructive  notice   in  which  the  premises  aro  used  and 
of  a  right  of  way  through  the  premises   occupied.    See  Shackleton  v.  Sutclitfe, 
enjoyed  by  a  neighboiing  owner.     In    1   De  G.  &  Sm.  609;  Grant  v.  Munt, 
Morland  v.  Cook,  supi-n,  lands  on  the   Coop.   173;  Pope  v.  Garland,  4  Y.  & 
coa3twei*e  purchased  which  were  below   C.  Ex.  394;  Bowles  v.  RountI,  5  Ves. 
the  level  of  the  sea,  and  which  together  508;  Dyer  v.  Hargrave,  10  Id.  506. 
with  a  larger  extent  of  adjacent  land, 
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ibis  head  which  most  frequently  occurs  in  England,  is  that 
arising  from  the  absence  of  the  title^eeds,  or  their  non-pro- 
duction bj  the  owner  of  land  with  whom  an  intended  purchaser 
or  incumbrancer  is  dealing.  From  the  peculiar  system  of  con- 
Teyanoing  and  land  titles  prevailing  in  England,  the  owner  of 
a  le^  estate  in  fee  or  for  life  is  entitled  and  is  presumed  to 
bave  the  title-deeds  and  other  muniments  of  title  constituting 
tbe  written  evidence  of  his  estate  in  his  own  possession  or  under 
bis  personal  and  immediate  control.  The  inability  to  produce 
tbe  title-deeds,  and  especially  their  possession  by  a  stranger, 
would  indicate  that  some  equitable  or  perhaps  legal  interest, 
mortgage,  or  lien  had  been  created  and  was  outstanding.^  The 
ibree  following  general  rules  may  be  considered  as  definitely 
settled  by  a  strong  preponderance  of  authority,  and  especially 
bj  the  more  recent  and  carefully  considered  decisions  of  the 
English  courts.  It  should  be  observed  that  they  are  given  as 
general  rules;  their  application  must  largely  depend  upon  and 
vary  with  the  changing  circumstances  of  particular  cases.  If  a 
purchaser  or  incumbrancer  dealing  with  the  apparent  owner  of 
an  estate  learns  or  is  informed  that  the  title-deeds  are  in  the 
possession  of  a  third  person,  this  will  in  general  be  a  construct- 
ive notice  of  any  interest  in  or  claim  upon  the  estate  held  by 
such  person;  and  will  certainly  be  a  notice,  if  the  party  thus 
receiving  the  information  intentionally  omits  to  make  any  in- 
quiry into  the  nature  and  objects  of  the  stranger's  possession.' 
On  the  other  hand,  it  is  now  thoroughly  settled  that  the  mere 
absence  or  non-production  of  the  title-deeds  is  not  of  itself  a 
constructive  notice  to  a  purchaser  or  incumbrancer,  if  he  in 
good  faith  inquires  for  them,  and  a  reasonable  excuse  for  their 
non-appearance  is  given.    His  omission  to  make  further  in- 

'  In  fact  the  poflaesaion,  by  the  ap-  '  Dryden  v.  Frost,  3  My.  &  Cr.  670, 
parent  owner  of  the  legal  estate,  of  all  673,  per  Lord  Cottenham;  Hiem  y. 
tbe  title-deeds,  is  quite  analosons  to,  Mill,  13  Yes.  114;  Birch  v.  Ellames, 
though  not  of  course  exactly  identical  2  Anst.  427;  Bradley  v.  liiches,  L. 
vith,  a  perfect  record  title  in  the  R.,  9  Ch.  D.  189,  195,  196;  Maxfield 
United  States.  A  purchaaer  dealing  v.  Burton,  L.  R.,  17  £q.  15,  18  (the 
vith  the  legal  owner  in  England,  and  purchaser  was  informed  that  the  deeds 
finding  him  in  possession  of  all  the  were  in  the  possession  of  a  third  per- 
title-deeds,  is  m  a  position  quite  son,  and  simply  neglected  to  make  any 
similar  to  that  of  a  purchaser  in  this  inquiry;  it  did  not  appear  that  h^ 
country  who  has  made  a  search  and  neglect  was  intentional  or  willful), 
fmds  the  owner's  title  on  the  records  Upon  substantially  the  same  grounds 
clear  and  unincumbered.  While  in  it  was  held  in  Kellogg  v.  Smith,  26  N. 
neither  case  is  such  purchaser  abso^  Y.  18,  23,  that  the  purchaser  of  a  bond 
lufely  secure  against  unknown  out-  and  mortgage  who  fails  to  require  the 
standing  claims,  in  both  he  stands  in  production  of  the  bond,  it  being  in  fact 
a  like  position  of  advantage  and  pro-  not  produced,  is  charged  with  notice 
tection.  of  any  defects  in  his  assignor's  title. 

Vol. 
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quiry  is  not  the  '*  culpable  neglect  '*  which  the  English  conrts 
now  require  under  such  circumstances  in  order  to  charge  the 
party  with  notice.  Exactly  the  same  rule  has  been  applied  by 
several  of  the  cases  to  a  somewhat  different  state  of  facts.  If 
deeds  are  produced  and  delivered  to  the  purchaser  or  incum- 
brancer, which  are  represented  to  be  all  of  the  muniments  of 
title,  while  in  fact  they  are  not  all,  but  some  of  the  deeds  affect- 
ing the  title  are  in  possession  of  a  third  person ;  his  omission 
to  examine  the  deeds  thus  delivered  to  him  and  to  discover  the 
defect,  is  not  the  culpable  neglect  which  renders  him  chargeable 
with  notice.^  Finally,  if  a  purchaser  or  incumbrancer  fails  to 
make  any  inquiries  concerning  the  title-deeds  of  the  property 
for  which  he  is  dealing,  this  is  under  the  English  system  a 
*'  culpable  negligence,"  and  he  is  thereby  charged  with  con- 
structive notice  of  all  the  facts  which  he  might  have  learned  by 
means  of  a  due  inquiry.' 

§  613.  Other  Matters  in  Pais.— As  .  might  be  supposed 
from  our  wholly  different  system  of  conveyancing  and  titles, 
instances  of  constructive  notice  by  the  absence  or  non-produc- 
tion of  title-deeds  seldom  if  ever  arise  in  this  country.  The 
same  general  rule,  however,  is  applied  by  our  courts  in  all 
analogous  cases.  If  a  purchaser  or  incumbrancer,  dealing  con- 
cerning property  of  which  the  record  title  appears  to  be  com- 
plete and  perfect,  has  information  of  extraneous  facts  or  matters 
in  pais,  sufficient  to  put  him  on  inquiry  respecting  some  unre- 
corded conveyance,  mortgage,  or  incumbrance,  or  respecting 
some  outstanding  interest,  claim,  or  right  which  is  not  the  sub- 
ject of  record,  and  he  omits  to  make  a  proper  inquiry,  he  will 

^  Dixon  V.  Mackleston,  L.  R.,  8  Ch.       'Such  condact  is  the  willful  shut- 

155|    158,  161;  Katcliffe  y.  Barnard,  ting  one's  eyes  to  the  truth,  and  omit- 

Id.,  6  Ch.  652,  654;  Hunt  v.  Elmes,  2  tin^  to  inquire  for  the  Tery  purpose  of 

De  G.  F.  &  J.  678,  588;  28BeaY.  631;  avoiding  information,  spoken  of  by 

Peny  v.  Holl,  2  De  G.  F.  &  J.  38, 53,  Vice-Chancellor  Wigram  in  the  pas- 

54;  Espin  y.  Pemberton,  3  De  G.  &  J.  sage  quoted  in  a  preceding  paragraph. 

547,556;  4Drew.  333;  Roberts  y.  Croft,  Hewitt  y.  Loosemore,  9  Hare,  449, 

2  De  G.  &  J.  1,  6,  6;  24  Beay.  223;  458;  Hopgood  y.  Ernest,  3  Do  G.  J.  & 

Hewitt  y.  Loosemore,  9  Hare,  449,  S.   116,  121;  Atterbury  y.  Wallis,  8 

456,  458;  Colyer  y.  Finch,  5  H.  L.  De  G.  M.  &  G.  454,  466;  Maxfield  y. 

Gas.  905;  Finch  y.   Shaw,  19  Beay.  Burton,  L.  R.,  17  Eq.  15, 18;  Bradley 

600;  Dowle  y.   Saunders,  2  Hem.  &  y.  Riches,  L.  R.,  9  Ch.  D.  189,  195, 

M.  242;  Hipkins  y.  Amery,  2  Giff.  196;  Finch  y.  Shaw,   19  Beay.  500, 

292;   Farrow  y.   Rees,  4  Beay.    18;  511;  Jones  y.  Williams,  24  Id.  47; 

Eyans  y.  BickneU,  6  Ves.  174;  Plumb  Peto  y.  Hammond,  30  Id.  495;  Allen 

y.  Fluitt,  2  Anst.  432;  and  see  Ware  y.   Knight,  6  Hare,  272;   Jones  y. 

y.  Lord  Egmont,  4  De  G.  M.  &  G.  Smith,  1  Id.  43;  1  Ph.  244;  Worth- 

460,  473,  474;  Greenfield  y.  Edwards,  ington  y.  Morgan,  16  Sim.  647;  Jack- 

2  De  G.  J.  &  S.  682;  Cory  y.  Eyre,  1  son  y.  Rowe,  2  S.  &  S.  472. 
Id.  149,  168,  169;  Per^y  Hemck  y. 
Attwood,  2  De  G.  &  J.  21,  37. 
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be  charged  with  constructive  notice  of  all  the  facte  which  he 
might  have  learned  by  means  of  a  due  and  reasonable  inquiry  ' 
§  614.  2.  By  Posaessioxi  or  Tenancy. — The  general  rule 
is  well  settled  in  England  that  a  purchaser  or  incumbrancer  of 
an  estate,  who  knows  or  is  properly  informed  that  it  is  in  the 
possession  of  a  person  other  than  the  vendor  or  mortgagor  with 
whom  he  is  dealing,  is  thereby  charged  with  a  constructive  no- 
tice of  all  the  interests,  rights,  and  equities  which  such  possessor 
may  have  in  the  land.  He  is  put  upon  an  inquiry  concerning 
the  grounds  and  reasons  of  the  stranger's  occupation ;  and  is 
presumed  to  have  knowledge  of  all  that  he  might  have  learned 
by  means  of  an  inquiry  duly  and  reasonably  prosecuted.  If  he 
neglects  to  make  any  inquiry,  or  to  make  it  with  due  diligence, 
the  presumption  and  notice  of  course  remain  absolute.'    The 

^  This  inquiry,  aa  has  heen  shown,  possession  of  certain  property,  can  not 
sometimes  should  be  made  of  the  for  any  civil  purpose,  as  against  him 
grantor  or  vendor,  and  sometimes  of  at  least,  be  liefud  to  deny  havins 
thirdpersons,  accordinff  tothecircum-  thereby  notice  of  the  title  or  alleged 
stances  of  each  case.  Epley  v.  With-  title  under  which  or  in  respect  of 
erow,  7  Watts,  163,  167;  Jaques  v.  which  the  former  is  and  claims  to  be 
Weeks,  7  Id.  261,  274;  Buttrick  v.  in  that  possession.  Lord  £ldon*B  lan- 
Holden,  13  Mete  355,  357;  Sergeant  guage  in  Allen  v.  Anthony,  1  Meriv. 
T.  IngersoU,  7  Barr.  340;  3  Harris,  282,  284,  recognizes,  as  I  understand 
S43,  348,  349;  Warren  v.  Swett,  31  it,  both  rules.  But  possession  of  a 
N.  H.  332, 341 ;  Littleton  v.  Giddings,  corporeal  hereditament  to  be  effectual 
47  Tex.  109;  Helms  v.  Ghadboume,  need  not  be  continually  visible  or 
45  Wise.  60,  70;  Shepardson  v.  Ste-  without  cessation  actively  asserted, 
vons,  71 111.646;  Erickson  v.  Rafferty,  If  a  man  has  once  received  rightful 
79  Id.  209,  212;  Buck  v.  Paine,  50  and  actual  possession  of  land,  he  may 
Miss.  648,  655;  Maul  v.  Bider,  69  Pa.  go  to  any  distance  from  it  without 
St.  (9  P.  F.  Sm.)  167,  171;  Steams  v.  authorizing  any  servant  or  agent  or 
Gage,  79  N.  Y.  102,  107;  Baker  v.  other  person  to  enter  upon  it  or  look 
Bliss,  39  Id.  70.  after  it;  he  may  leave  it  for  years  un- 

*  Taylor  v.  Stibbert,  2  Yes.  437,  cultivated  and  unused;  he  may  set  no 
440,  per  Lord  Boeslyn;  Holmes  v.  mark  of  ownership  upon  it;  and  his 
PoweU,  8  De  G.  M.  &  G.  572,  580, 581 ;  possession  may  ncTerUieless  still  con- 
Penny  V.  Watts,  1  l^Iacn.  &  G.  150,  tinue,  at  least  until  his  conduct  afford 
165.  The  general  rule  was  so  clearly  evidence  of  intentional  abandonment, 
and  accurately  stated  by  L.  J.  Knight-  which  such  conduct,  as  I  have  men- 
Bruce,  in  the  recent  case  of  Holmes  v.  tioned,  would  not  necessarily  do. 
Powell,  8upra,  that  I  shall  quote  a  Suppose,  for  example,  a  purchase  of  a 
passage  of  his  opinion  (p.  580):  ''I  tract  of  woodland,  and  the  purchaser, 
apprehend  that  by  the  law  of  £kiffland,  after  possession  ffiven  him,  to  leave  it 
when  a  man  is  qf  right  and  defiicto  in  wholly  neglect^,  uninhabited,  un- 
possession  of  a  corporeal  hereditament,  touched,  unvisited,  unseen,  for  years, 
he  is  entitled  to  mipute  knowledge  of  the  possession  is  not  thus  lost.  *  * 
that  possession  to  aU  who  deal  for  any  *  *  It  is  unnecessary  for  me  to  re- 
interest  in  the  property,  conflicting  or  peat  that  I  haTe  uniformly  been  using 
inoonsistent  witii  tiie  title  or alleg^  the  word  'possession*  as  meaning 
title  under  which  he  is  in  possession,  'occupation,*^  and  not  as  including 
or  which  he  has  a  right  to  connect  that  kind  of  possession  of  a  corporeal 
with  his  possession  ot  the  property,  hereditament  which  a  man  has  by  re- 
It  is  equally  a  part  of  the  law  of  the  ceiving  compensation  or  remuneration 
country,  as  I  understand  it,  that  a  for  the  occupation  of  it  by  another.*' 
man  who  knotos  or  who  can  not  be  heard  The  jud^e,  in  support  of  th^  condu- 
16  deny  thcU  he  knows  another  to  be  in  sions  rehired  to  the  following  decis- 
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same  general  rule  based  npon  the  same  motives  and  reasons, 
has  been  established  in  the  United  States  by  a  very  great  num- 
ber of  decisions  and  jadidal  dicia,^  In  by  far  the  larger  portion 
of  English  cases,  the  possession  has  been  that  of  a  tenant  or 
lessee,  while  in  this  country  the  instances  of  notice  by  mere 
tenancy  are  comparatiycly  few.  I  shall  therefore  treat  the  effect 
of  tenancy  as  a  particular  application  of  the  more  general  doc- 
trine concerning  notice  by  possession.  In  discussing  the  entire 
subject,  I  shall  endeavor  (I),  to  define  with  accuracy  and  precis- 
ion  the  general  rules  which  have  been  settled  in  the  United 
States,  with  their  limitations  and  exceptions;  (2),  to  determine 
the  extent  of  the  notice,  of  what  rights  belonging  to  the  occu- 
pant his  possession  is  notice,  and  the  effects  thereof  on  the 
rights  of  the  one  receiving  the  notice;  (3),  to  ascertain  what  kind, 
amount,  and  length  of  possession  is  necessary  or  sufficient  in 
various  classes  of  cases;  (4),  to  inquire  whether  the  presumption 
arising  from  the  possession  is  conclusive  or  rebuttable;  and  (5), 
to  consider  the  case  of  possession  by  a  tenant  or  lessee,  and 
the  particular  rules  connected  therewith. 

§  615.  General  Rules. — Two  leading  and  entirely  distinct 
rules  have  been  settied  in  the  United  States  as  well  as  in  Eug- 
land,  and  the  failure  to  recognize  this  fact  has,  as  it  seems  to 
me,  sometimes  produced  confusion  and  uncertainty  in  dealing 
with  the  general  subject.  In  the  first  place,  it  is  clearly  estab- 
lished by  many  decisions  of  the  highest  authority,  that  an  ac- 
tual, open,  visible,  and  exclusive  possession  of  a  definite  tract 
of  land  by  one  rightfully  in  possession  or  holding  under  a  valid 
tiUe,  is  a  constructive  notice  to  subsequent  purchasers  and  in- 
cumbrancers of  whatever  estate  or  interest  in  the  land  is  held 

ioDB:  Hardy  v.  Eeeves,  5  Yes.  426;  Id.  646,  55S;  Moss  v.  Atkinson,  44 
Taylor  v.  Stibbert,  2  Id.  437;  Daniels  Gal.  3,  17;  Killey  y.  Wilson,  33  Id. 
v.  Davison,  16  Id.  249;  17  Id.  433;  690;  Russell  y.  Sweezey,  22  Mich. 
Korway  y.  Rowe,  19  Id.  144;  Gordon  235,  239;  Sears  y.  Munson,  23  Iowa, 
v.  Gordon,  3  Sw.  400;  Miles  y.  Lang-  380;  Phillips  y.  Costley,  40  Ala.  486; 
ley,  1  Russ.  &  My.  39;  White  y.  McKinzie  y.  Perrill,  15  Ohio  St.  162; 
W^akefield,  7  Sim.  401;  Oxwith  y.  Perkins  y.  Swank,  43  Miss.  340; 
Plummer,  2  Vem.  636.  GlideweU   y.  Spaugh,  26  Ind.  319; 

1  Eoffers  y.  Jones,  8  N.  H.  264;  HuU  Warren  y.  Richmond,  63  HI.  62; 
y.  Noble,  40  Me.  469, 480;  Johnson  y.  Reeves  y.  Ayers,  38  Id.  418;  Keys  v. 
Clarke,  18  Kans.  157,  164;  School  Test,  33  Id.  316;  Bank  of  Orleans  v. 
Dist.  y.  Taylor,  19  Id.  287;  Tankard  FW,  3  Barb.  Ch.  316;  Diehl  v.  Page, 
y.  Tankard,  79  N.  C.  64,  56;  Edward  3  NTJ.  Eq.  (2  Green  Ch.)  143;  Bald- 
y.  Thompson,  71  Id.  177;  Noyes  y.  winy.  Johnson,  Saxton,  441;  Woods 
Hall.  7  Otto,  34,  38;  Cabeen  v.  Breck-  y.  Farmer©,  7  Watts,  382;  Sailor  v. 
enridge,  48111.  91;  Tniesdale  v.  Ford,  Hertzog,  4  Whart.  259;  Ringold  v. 
37  Id.  210;  Dunlap  v.  Wilson,  32  Id.  Bryan,  3  Md.  Ch.  488;  Baynard  v. 
517;  Strickland  v.  Kirk,  51  Miss.  Norris.  5  Gill,  468;  Webber  y.  Tav 
795,  797;  Loughridge  y.  Bowland,  62   lor,  2  Jones  Eq.  9. 
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hy  the  occupant,  eqaivalent  in  its  extent  and  effects  to  the  no- 
tice given  bj  the  recording  or  registration  of  his  title.     The 
constructive  notice  thus  described,  like  that  arising  from  a  rec* 
ord  or  registration,  does  not  seem  to  require  nor  to  depend 
ui>on  any  actual  knowledge  or  information  of  the  possession 
communicated  to  or  had  by  the  subsequent  purchaser,  since  he 
is  held  to  be  charged  with  notice  even  though  he  is  a  resident 
of  another  state.^    This  rule  is  plainly  the  same  as  the  first 
one  laid  down  by  Lord  Justice  Knight-Bruce  in  the  opinion 
quoted  under  the  last  preceding  paragraph.'    The  rationcde 
seems  to  be  that  as  the  occupant's  title  is  a  good  one,  and  as 
his  possession  is  notorious  and  exclusive,  a  purchaser  would 
certainly  arrive  at  the  truth  upon  making  any  due  inquiry. 
The  purchaser  can  not  say,  and  can  not  be  allowed  to  say,  that 
he  made  a  proper  inquiry,  and  failed  to  ascertain  the  truth. 
The  notice,  therefore,  upon  the  same  motives  of  expediency,  is 
made  as  absolute  as  in  the  case  of  a  registration.    The  second 
of  the  two  rules  is  undoubtedly  the  one  which  is  sustained  by 
the  greatest  number  of  decisions.     It  must  not  be  supposed, 
however,  that  there  is  any  conflict  between  them;  nor  that  the 
same  court   might  not,  under  proper  circumstances,   adopt 
both.     Whenever  a  party,    dealing  as    purchaser  or  incum* 
brancer  with  respect  to  a  parcel  of  land,  is  informed  or  knows, 
or  is  in  a  condition  which  prevents  him  from  denying  that  he 
knows,  that  the  premises  are  in  the  possession  of  a  third  per- 
son,  other  than  the  one  with  whom  he  is  dealing  as  owner,  he 
is  thereby  put  upon  an  inquiry,  and  is  charged  with  construc- 
tive notice  of  all  the  facts  concerning  the  occupant's  right,  title, 
and  interest  which  he  might  have  ascertained  by  means  of  a  due 
inquiry.    A  legal  presumption  arises  that  he  possesses  all  the 
knowledge  which  he  could  have  acquired  by  such  an  inquiry.* 

1  This  rale  seems  to  have  its  special  Webber  v.  Taylor,  2  Jones  Eq.  9; 
and  most  usual  application  between  Taylor  v.  Kelly,  3  Id.  240  (in   Ed- 

Erior  grantees  of  land  whose  deeds  wards  v.  Thompson,  supra,  it  was 
ave  not  been  put  on  record,  and  sub-  said  that  the  purchaser  was  thus 
sequent  grantees  or  incumbrancers  charged  with  notice  although  he  lived 
whose  deeds  or  mortgages  have  been  in  another  state);  School  Dist.  v. 
recorded.  The  rightful  possession  Taylor,  19  Kans.  287;  Emmons  v. 
under  such  circumstances  is  held  to  Murray,  16  N.  H.  385;  Farmers  L.  & 
produce  the  same  effect  as  that  pro-  T.  Co.  v.  Maltby,  8  Paige,  361;  Doyle 
duced  by  a  record.  Noyes  v.  Hall,  7  v.  Stevens,  4  Mich.  "87. 
Otto,  34,  38;  Cabeen  v.  Breckenridge,  >  Holmes  v.  Powell,  8  De  G.  M.  & 
48  in.  91;  Truesdale  v.  Ford,  37  111.    G.  672,  680. 

210;  Brown  v.  GafiFney,  28  111.  157;  '  Rogers  v.  Jones,  8  N.  H.  264; 
Dunlap  V.  Wilson,  32  Id.  517;  Brad-  HuUv.  Noble,  40 Me. 459,  480; Johnson 
ley  T.  Snyder,  14  Id.  263;  Tankard  v.  v.  Clark,  18  Kans.  157,  164;  Mullins 
Tankard,  79  N.  C.  54,  5C;  Edwards  v.  Wimberly,  50  Tex.  457,  464;  Wat- 
V.    Thompson,  71  N.    C.   177,   179;  kins  v.  Edwards,  23  Id.  443;  Strick- 
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It  follows  as  a  necessary  consequence  of  these  rules  that  wben 
a  grantee  or  a  vendee,  whose  deed  or  contract  is  not  recorded » 
is  in  actual  possession  of  the  land  conyeyed  or  agreed  to  be 
conveyed  to  him,  his  possession  is  constructive  notice  to  a  sub- 
sequent grantee  of  the  same  premises  whose  deed  is  put  upon 
record,  and  his  title  takes  precedence  of  such  subsequent  but 
recorded  deed.* 

§  616.  Extent  and  Effect  of  the  Notice. — There  appears 
to  be  some  disagreement  among  the  American  decisions  concern- 
ing the  question  of  what  rights  and  interests  held  by  the  occu- 
pant his  possession  is  a  constructive  notice.  It  is  firmly  settled 
in  England  that  the  possession  of  a  tenant  or  lessee  is  not  only 
notice  of  all  rights  and  interests  connected  with  or  growing  out 
of  the  tenancy  itself  or  the  lease,  but  is  also  notice  of  all  inter- 
ests acquired  by  collateral  and  even  subsequent  agreements. 
If,  for  example,  a  tenant  should  enter  under  his  lease  alone, 
and  should  afterwards  make  an  agreement  for  the  purchase  of 
the  land,  his  possession  would  be  notice  to  a  subsequent  pur- 
chaser of  his  rights  as  vendee,  as  well  as  of  those  belonging  to 
him  as  lessee.'  It  would  seem  that  the  principle  of  these  decis- 
ions extended  to  all  persons  in  possession,  whether  as  lessees, 
vendees,  mortgagees,  or  otherwise.    It  has  accordingly  been 

land  Y.  Kirk,  51  Miss.  795, 797;  Lough-  239;  Warren  v.  Richmond,  53  111.  52; 

ridge  v.  Bowland,  52  Id.  546,  553,  Doolittle  v.  Cook,  75  Id.  354;  Cabeen 

654;  Brown  v.  Volkening,  64  N.  Y.  v.  Breckenridce,  48  Id.  91,  93;  Per- 

76,  82,  83;  Van  Kueren  v.  Gent.  R.  kins  v.    Swank,    43  Miss.  349,  361; 

R.,  38  N.  J.  L.  (9  Vroom)  165,  167;  Dixon  v.  Lacoste,  1  Sm.  &  Mar.  107; 

Moss  V.  Atkinson,  44  Cal.  3,  17;  Kil-  Bk.  of  Orleans  v.  Flagg,  3  Barb.  Ch. 

ley  v.  Wilson,  33  Id.  690;  Rogers  v.  316;  Braman  v,  Wilkinson,  3  Barb. 

Hussey,  36  Iowa,  664;  IlL  Gent.  R.  151  (possession  by  a  vendee).     It  will 

R.  Y.  McGullou^h,  59  HI.  166;  Tnni-  be  seen  that  there  is  an  exception  to 

son  Y.  Ghambhn,  88   Id.  378,  390;  this  particular  rule    in  some  states, 

Warren  y.  Richmond,  53  Id.  52;  Rus-  where  actual  notice  of  a  prior  unre- 

sell  V.  Sweezey,  22  Mich.  235,  239;  corded  instrument  is  necessary,  and 

Perkins  v.  Swank,  43  Miss.  349,  361;  mere  possession  is  held  not  to  l)e  such 

O'Rourke  v.  O'Gonnor,  39  Gal.  442,  actual  notice.    See  post,  subdivision 

446;  Pell  v.  McEIroy,  36    Id.    268;  on  "  Recording." 
Button  V.  Warschauer,  21  Id.  609;       'Daniels  v.  Davison,  16  Ves.  249; 

Smith  V.  Gibson,  15  Minn.   89,  99;  17  Id.  433;  Taylor  v.  Stibbert,  2  Id. 

Boguev.  Williams,  48  111.  371;  and  437;  Allen  v.  Anthony,  1  Meriv.  282; 

see  cases  an^e,  under  §  614.  Meux  v.  Maltby,  2  Sw.  281;  Grofton 

»  Strickland  v.  Kirk,  51  Miss.  795,  v.  Ormsby,  2  Sch.  &  Lef.  583;  Powell 

797;  Moss  v.  Atkinson,  44  Gal.  3,  17  v.  Dillon,  2  Ball  &  B.  416;  Lewis  v. 

(the  vendee  may  enforce  his  contract  Bond,   18  Beav.   85;    Wilbraham  v. 

against    such    subsequent    grantee);  Livesey,    18    Id.   20i5;    Moreland   v. 

Killey  v.  Wilson,  33  Id.  690;  Tuni-  Richardson,    24    Id.    33;    Bailey   v. 

Bonv.Ghamblin,  88I11.378,390(if  the  Richardson,  9  Hare,  734;  Bamhart 

second     grantee     takes    possession,  v.  Greenshields,  9  Moore  P.  G.  33,  34; 

equity  wm  cancel  his  deed  as  a  cloud  and  for  limitations  on  the  rule  see 

upon  the  first  grantee's  title,  and  will  Hanbury  v.  Litchfield,  2  My.  &  K. 

restore  possession  to  the  first  grantee);  629,  633,  per  Lord  Gottenham;  Jonea 

Russell  v.   SuVcezey,  22  Mich.  235,  v.  Smith,  1  Hare,  43,  62. 
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adopted  and  followed  bj  some  of  the  American  cases,  which 
hold  that  a  possession  originally  acquired  by  one  right  or  in  one 
manner,  is  notice  of  all  other  rights  subsequently  and  differently 
obtained  and  held  by  the  occupant,  unless  there  is  something 
in  the  circumstances  of  the  case  which  has  actually  misled  the 
purchaser  who  is  to  be  affected  by  the  notice.^  Exactly  the 
opposite  conclusion  has,  however,  been  reached  by  cases  which 
hold  that  a  possession  begun  under  one  kind  of  right  is  not 
notice  of  any  other  or  different  interest  subsequently  obtained 
by  the  occupant,  unless  there  was  something  special  in  the  cir* 
cumstances  which  might  draw  the  purchaser's  attention  to  the 
change  of  title,  and  thus  operate  rather  as  an  actual  than  a  con- 
structiTe  notice.'  The  decisions  may  be  regarded  as  agreeing 
upon  the  conclusion,  which  also  seems  to  be  in  perfect  harmony 
with  sound  principle,  that  where  a  title  under  which  the  occu- 
pant holds  has  been  put  on  record,  and  his  possession  is  con- 
sistent with  what  thus  appears  of  record,  it  shall  not  be  a  con- 
structive notice  of  any  additional  or  different  title  or  interest  to 
a  purchaser  who  has  relied  upon  the  record,  and  has  had  no 
actual  notice  beyond  what  is  thereby  disclosed.* 

§  617.  Grantor  Remaining  in  Possession.— The  last  men- 
tioned rule  has  frequently  been  invoked  where  a  grantor,  having 
executed  a  deed  absolute  on  its  face  which  is  put  upon  record, 
remains  in  possession  of  the  land  by  virtue  of  some  arrange- 
ment or  relation  between  himself  and  his  grantee  dehors  the 

1  In  my  opinion,  these  decisions  are  '  McMechan  v.  Griffing,  3  Pick.  154; 
mnch  more  m  liazinony  with  the  gen-  Kendall  v.  Lawrence,  22  Id.  642;  Bush 
eral  doctrine  than  those  others  which  v.  Golden,  17  Conn.  694, 602;  Williams 
have  speculated  and  drawn  retined  v.  Sprigg,  6  Ohio  St.  686;  Matthews 
distinctions  npon  the  amount  of  notice  v.  Demerritt,  22  Me.  312,  313;  Daw- 
derived  from  the  occupant's  original  son  v.  Danbury  Wk,  16  Mich.  489. 
right  to  the  possession.  The  reasons  '  Plumer  v.  Robertson,  6  Serg.  A; 
upon  which  the  whole  doctrine  rests  R.  184,  per  IHl^hman,  C.  J. ;  Woods 
Feem  to  be  conclusive.  The  posses-  v.  Farmere,  7  Watts,  382,  388;  Great 
sion  of  a  third  person  is  said  to  put  a  Falls  Co.  v.  Worster,  15  N.  H.  412; 
purchaser  upon  an  inquiry;  and  ne  is  Smith  v.  Yule,  31  Cal.  180;  and  see 
charged  with  notice  of  all  that  he  White  v.  Wakefield,  7  Sim.  401;  Rice 
might  have  learned  by  a  due  and  rea-  y .  Rice,  2  Drew.  1 ;  Muir  v.  Jolly,  26 
sonable  inquiry.  Clearly  a  purchaser  Beav.  143;  Staples  v.  Fenton,  5  Hun, 
who  is  thus  put  upon  inquiry  is  bound  172;  and  see  Betl  v.  Twilight,  18  N.  H. 
to  inquire  of  the  occupant  with  respect  169.  Where  A.  fipves  a  mortgage  by 
to  every  ground,  source,  and  right  of  absolute  deed  with  defeasance  to  B., 
his  possession;  anything  short  of  this  and  the  deed  is  recorded  but  the 
would  clearly  fail  to  be  the  **  due  and  defeasance  is  not,  and  A.  remains  in 
reasonable  inquiry. "  See  Kerr  v.  Day,  possession,  his  possession,  if  known  by 
2  Harris,  112;  Wood  v.  Farmere,  7  them,  has  been  held  a  sufficient  notice 
Watts,  382;  Matthews  v.  Demerritt,  to  grantees  from  B.,  Daubenspeck  v. 

22  Me.  312;  McKecknie  v.  Hoskins,  Piatt,  22  Cal.  330;  but  2^r  contra, 

23  Id.  230;  Rogers  v.  Jones,  8  N.  H.  Crassen  v.  Swovelxmd,  22  Ind.  427; 
264;  Daubensj^ck  v.  Piatt,  22  Cal.  Newhall  v.  Pierce,  6  Pick.  460;  and  see 
330.  Corpman  v.  Baccastow,  84  Pa.  St.  363. 
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deed  and  the  record  which  eDtitles  him  to  the  poBsession,  Buch 
as  a  collateral  agreement  which  really  turns  the  deed  into  a 
mortgage,  a  lien  for  the  unpaid  purchase  price,  an  unrecorded 
mortgage,  and  the  like.  In  England,  if  a  grantor  has  signed 
the  usual  receipt  for  the  whole  purchase  money  indorsed  upon 
his  conveyance,  his  continued  possession  is  not  a  constructive 
notice  of  any  lien  he  may  have  for  the  unpaid  price.  The  receipt 
in  such  a  case  is  analogous  to  the  record  of  the  deed  in  the 
United  States,  and  a  subsequent  purchaser  from  the  grantee  has 
a  right  to  rely  upon  it.^  There  has  been  a  direct  conflict  of 
opinion  among  the  American  courts  in  applying  the  rule  to  the 
condition  of  facts  above  described.  In  one  group  of  decisions 
the  possession  of  the  grantor  is  held  not  to  be  a  constructive 
notice  of  any  right  or  interest  he  may  have  antagonistic  to  his 
deed  which  has  been  put  upon  record;  a  subsequent  purchaser, 
it  is  said,  has  a  right  to  rely  upon  the  information  derived,  or 
which  would  be  derived  from  the  record,  and  to  assume  that  the 
grantor's  cou tinned  possession  is  merely  by  sufferance.'  Another 
group  reaches  a  conclusion  directly  the  contrary  to  this,  and 
holds  that  a  purchaser  is  put  upon  an  inquiry  and  is  affected  by 
a  constructive  notice  in  the  same  manner  as  in  any  other  case  of 
possession  by  a  third  person.' 

§  G18.  Tenant's  Possession,  Hew  Far  Notice  of  Les- 
sor's Title. — Whether  possession  by  a  tenant  is  constructive 
notice  of  his  landlord's  title,  is  also  a  question  upon  which  the 
decisions  are  in  direct  conflict.    In  England  it  seems  to  be  set- 

^  White  V.  Wakefield,  7  Sim.  401;  closure  sale,  see  Dawson  t.  Danbury 

Rice  V.  Rice,  2  Drew.  1;  Muir  v.  Jolly,  B'k,  16  Mich.  489;  Oook  v.  Travis,  20 

26  Beav.  143.  N.  Y.  400;  Reed  v.  Gannon,  50  Id. 

'  Van  Keuren  v.  Cent.  R.  R.,  38  N.  345,  350. 
J.  Law  (9  Vroom),  165,  167.  This  »IU.  Cent.  R.  R.  v.  McCullougb, 
case  while  admitting  that  in  general'  59  111.  166.  This  case  lays  down  the 
possession  is  constructive  notice,  holds  rule  generally  that  when  a  crantor 
in  the  most  emphatic  manner  that  this  continues  in  possession,  this  is  con- 
does  not  apply  to  a  grantor  remaining  structive  notice  to  a  subsequent  pur- 
in  possession  after  ms  conveyance.  A  chaser  from  his  grantee  of  all  his 
purchaser  from  his  grantee  is  not  rights  and  equities  in  the  land.  It 
thereby  bound  to  inquire  whether  he  was  applied  to  a  grantor  whose  deed, 
retained  any  interest;  his  deed  abso-  having  been  delivered  as  an  escrow 
lute  in  form  is  conclusive,  and  the  until  the  price  had  been  paid  by  the 
purchasercansafelyrelyonit.  Bloomer  grantee,  was  put  upon  record  in  viola- 
y.  Henderson,  8  Mich.  395,  404,  405;  tion  of  this  arrangement  Metropoli- 
Scott  V.  Gallagher,  14  Serg.  &  R.  333,  tan  B'k  v.  Godfrey,  23  111.  579,  607, 
334;  Kewhall  v.  Pierce,  5  Pick.  450;  and  cases  cited;  Pell  v.  McElroy,  36 
and  see  also  for  dicta  or  reasoning  Cal.  268,  278;  Wright  v.  Bates,  13  Vt. 
pointing  to  the  same  conclusion,  N.  x.  341,  350;  Grimstone  v.  Carter,  3  Paige, 
Life  Ins.  Co.  v.  Cutler,  3  Sandf.  Ch.  421,  439;  Hopkins,  v.  Garrard,  7  B. 
176,  179;  Woods  v.  Farmere,  7  Watts,  Mon.  312;  Webster  v.  Maddox,  6  Me. 
382;  and  the  opinions  in  Jaques  v.  256;  McKecknie  v.  Hoskins,  23  Id. 
Weeks,  7  Id.  261,  272,  287.  As  to  230;  Jaques  v.  Weeks,  7  Watts,  261. 
possession  of  a  mortgagor  after  fore- 
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tied  ibat  the  possession  by  a  tenant,  or  notice  of  a  tenancy,  will 
not  affect  a  purchaser  with  constructive  notice  of  the  landlord's 
title.'  The  same  yiew  has  been  adopted  by  seyeral  American 
decisions.'  In  the  greater  number  of  American  cases,  however^ 
it  is  held  that  a  purchaser  is  bound  to  make  inquiry  from  the 
tenant  in  possession  with  respect  to  all  the  rights  and  interests 
which  he  claims  to  haTe,  and  under  which  he  occupies,  and  is 
presumed  to  know  all  the  facts  which  he  might  have  learned  by 
such  an  inquiry;  he  must  pursue  his  inquiry  to  the  final  source 
of  the  tenant's  right,  and  is  thus  affected  with  a  constructive 
notice  of  the  landlord's  title  and  estate.' 

§  619.  Nature  and  Time  of  the  Possession.— Under  this 
head,  the  kind,  extent,  and  time  of  the  possession  necessary  or 
sufficient  to  constitute  a  constructive  notice  will  be  examined. 
The  determiuation  of  this  question  must  largely  depend  upon 
the  circumstances  or  conditions  of  fact  under  which  it  arises, 
and  upon  the  immediate  purpose  or  object  for  which  the  pro- 
tection by  a  notice  is  invoked.  Thus  the  question  may  arise 
hetween  the  rightful  holder  of  a  prior  unrecorded  title,  and  a 
subsequent  purchaser  whose  conveyance  is  recorded;  and  it 
may  therefore  come  within  the  first  rule  as  stated  in  a  former 
paragraph,*  where  the  possession  of  a  person  rightfully  entitled 
is  equivalent,  in  its  effects  as  notice,  to  a  registration;  or  it  may 
arise  in  other  circumstances,  which  are  not  directly  affected  by 
the  recording  acts,  and  which  are  governed  by  the  second  gen- 
eral rule  concerning  the  effect  of  possession  as  notice.  A  fail- 
ure to  recognize  the  difference  existing  between  these  two  kinds 
of  cases  will  undoubtedly  account  for  whatever  of  confusion 
and  conflict  of  opinion  may  be  found  in  the  decisions  upon  this 
subject. 

§  620.  Aotual,  Open,  Exolusive  Oooupanoy.— It  is 
therefore  abundantly  settled  by  the  decisions,  that  where  the 
first  general  rule  as  stated  in  a  foregoing  paragraph  is  invoked, 
and  the  party  rightfully  in  possession  under  an  unrecorded 

^The  rule  is  bo  stated  by  the  Eng-  557;  Beattie  v.  Bntler,  21  Mo.  313; 

lish  editor  of  Equity  Leading  Cases,  and  see  Veazie  v.  Parker^  23  Id.  170; 

Tol  2,  p.  133  (4th  Am.  ed.);  Jones  ▼.  Jaqaes  v.   Weeks,  7  Watts,  261,  272, 

Smith,  1  Hare,  43, 63,  per  Wigram  V.  per  Sergeant  J. 

C;  Bamhart  V.  Greenshields,  9  Moore  '  Edwards  v.  Thompson,  71  N.  C. 

P.  C.  36.    And  it  is  held  that  where  177,  179  (possession  by  a  tenant  is  the 

the  tenant  in  possession  holds  under  a  same,  with  respect  to  notice,  as  pos- 

derivative  lease,  his  possession  is  not  session  by  his  landlord);  O'Rourke  v. 

a  notice  to  6.  purchaser  of  the  cove-  O'Connor,  39  Cal.  442,  446;  Cunning- 

nants  contained  in  the  original  lease,  ham  v.   Pattee,  99  Mass.  248,  252; 

fianbury  v.  Litchfield,  2  My.  &  K.  Kerr  v.  Day,  14  Pa.  St.  112;  and  see 

629,633.  |x>8^§625. 

*  Flagg  y.    Mann,  2  Sumner,  486,  *  Ante,  §  615. 
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conveyance  relies  upon  the  &ct  of  such  possession  as  a  con- 
structive notice  equivalent  in  its  effects  to  a  registration,  to  a 
subsequent  grantee  or  incumbrancer  whose  deed  or  mortgage 
has  been  recorded,  his  possession  must  be  an  actual,  open,  dis- 
tinct, notorious,  and  exclusive  occupancy  of  the  land  in  question. 
No  mere  occupation  of  the  premises  in  common  or  in  connec- 
tion with  a  third  person,  and  no  mere  exercise  of  acts  of  owner- 
ship equivocal  in  their  nature,  over  the  land,  will  then  suffice.^ 

§621.    Vaoaht  Premises:  Constructive  Possession.— 

^  It  can  not  be  pretended  that  all  of  to  apply  to  the  case  of  a  mere  intrader; 
the  decisions  expressly  and  distinctly  the  possession  must  be  of  one  claiminga 
refer  the  necessity  of  such  open,  no-  r^/i^);  Coleman  v.  Barklew,  3  Dutcher, 
torions,  and  exclusive  occupancy  to  357,  359  (possession  of  a  first  grantee 
the  cases  in  which  the  first  general  whose  de^  is  not  recorded,  may  be 
rule  as  formulated  above  is  relied  notice  to  a  second  grantee  whose  deed 
upon.  In  some  of  the  decisions  cited  is  recorded;  but  it  must  be  actual,  dis- 
below  the  requirement  of  such  a  kind  tinct,  and  manifested  by  such  acts  of 
of  occupancy  seems  to  be  stated  in  ownership  as  would  naturally  be  ob- 
the  most  general  manner,  without  any  served  and  known  by  others;  e.  a., 
limitation  or  restriction,  as  though  it  land  with  no  buildings  was  used  by 
applied  to  every  instance  of  possession  the  first  grantee  and  others  for  pas- 
operating  as  a  constructive  notice,  turing  cattle,  and  this  was  held  not 
Notwithstanding  this  apparent  confu-  such  a  visible,  open,  exclusive  pos- 
sion  in  some  of  the  decisions,  I  think  session  as  would  constitute  a  notice  to 
the  true  rule,  established  alike  by  the  the  second  enrntee);  to  the  same  ef- 
weight  of  judicial  authority  and  by  feet  are  Williams  v.  Spriggs,  G  Ohio 
principle,  is  that  laid  down  in  the  St.  585,  594;  Ely  v.  Wilcox,  20  Wise, 
text;  it  reconciles  all  apparent  conflict  523,  531;  Wickes  v.  Lake,  25  Id.  71; 
of  judicial  dicta,  and  produces  a  sys-  Troy  City  B*k  v.  Wilcox,  24  Id.  671; 
tcmaticand  harmonious  result.  See  Bogue  v.  Williams,  48  111.  371;  Pat- 
Holmes  V.  Powell,  8  De  G.  M.  &  G.  ten  v.  Moore,  32  N.  H.  382;  Martin 
672,  580;  Noyes  v.  Hall,  7  Otto,  34,  v.  Jackson,  3  Casey.  504,  606;  Mehan 
38;  Cabeen  v.  Breckenridge,  48  lU.  v.  Williams,  12  Wright,  258;  Mc- 
91;  Truesdale  v.  Ford,  37  Id.  210;  Mechan  v.  GriflSng,  3  Pick.  149; 
Dunlapv.  Wilson,  32  Id.  517;  Brad-  Holmes  v.  Stout,  3  Green's  Ch.  492; 
ley  V.  Snyder,  14  Id.  263;  Tankard  v.  2  Stockt.  Ch.  419  (mere  cutting  tim- 
Tankard,  79  N.  C.  54,  66;  Edwards  ber  on  the  premises  from  time  to  time 
v.  Thompson,  71  Id.  177,  179;  Web-  is  not  a  sufficient  possession);  Brown 
ber  V.  Taylor,  2  Jones  Eq.  9;  Taylor  v.  Volkening,  64  1^.  Y.  76,  82,  83. 
v.  Kelly,  3  Id.  240;  Butler  v.  Stevens,  On  the  other  hand,  in  Krider  v.  Laf- 
26  Me.  484  (possession  as  asainst  a  f ertv,  1  Whart.  303,  a  grantee  whose 
subsequent  grantee  whose  deed  is  first  deed  was  not  registered,  took  posses- 
recorded,  under  a  statute  requiring  sion  of  the  ground,  planted  it  with 
actual  notice,  must  be  an  actual,  open,  willows  so  as  to  obtain  materials  in 
and  exclusive  occupancy.  Grantor  his  trade  of  basket-making,  and  con- 
conveyed  in  fee,  and  the  grantee  re-  tinned  to  use  the  land  in  tills  manner, 
corded  his  deed,  and  entered  upon  the  growing  the  willows  and  cutting  them 
premises.  Xhe  grantor  continued  to  every  year  for  his  business.  This 
occupy  with  the  grantee;  held  not  a  was  held  to  be  a  change  in  the  condi- 
sufficient  possession  to  be  notice  of  tion  of  the  premises  and  a  visible  oc- 
any  interest  held  by  the  grantor) ;  cupation  of  them  sufficient  to  affect  a 
Bell  V.  Twilight,  22  K.  H.  500,  519  subsequent  purchaser  with  notice, 
(to  be  notice  of  a  prior  unrecorded  In  Hatch  v.  ^ieelow,  39  111.  136,  x>av- 
deed,  as  against  a  subsequent  recorded  ing  the  sidewalk  in  front  of  a  lot, 
deed  or  mortgage,  the  possession  must  putting  up  a  placard  on  the  lot  of  • 
be  exclusive  and  unequivocal,  a  mixed  fering  it  for  sale,  and  receiving  appli- 
possession  is  not  sufficient);  Wright  cants  and  referring  them  to  the  par* 
V.  Wood,  11  Harris,  120,  130,  131  (the  ty's  agent,  were  held  a  sufficient  pos- 
general  nile  is  admitted,  but  held  not  session  of  the  lot  to  constitute  notioe. 
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If  the  possession  is  vacant  at  the  time  when  the  contract,  con- 
veyance, or  mortgage  is  executed,  that  is,  if  the  premises  are 
entirely  unoccupied,  the  purchaser  can  not  be  affected  by  any 
notice  arising  from  possession.  He  is  not  thereby  put  upon  an 
inqniiy  concerning  the  title  or  interest  of  the  last  occupant  who 
has  given  up  the  possession,  and  is  not  charged  with  a  construe- 
tive  notice  of  facts  which  he  might  have  learned  by  means  of 
such  inquiry.^  While  this  rule  is  equally  clear  and  just  in  its 
theory,  great  doubt  and  difficulty  might  arise  in  its  application, 
especially  under  the  conditions  of  land  ownership  which  ordi- 
narily exist  in  this  country.  Does  the  vacancy  of  possession 
within  the  true  meaning  of  the  rule  include  every  case  where 
the  premises  are  not  in  the  visible,  actual,  continuous  occupa- 
tion of  some  person  claiming  a  right  as  owner,  tenant,  or  other- 
wise; or  is  it  confined  to  those  cases  where  no  person  is  known 
to  exercise  any  acts  of  dominion  or  ownership  over  the  land  ? 
The  answer  to  this  question  given  by  the  English  courts  is  very 
definite  and  certain.  It  is  well  settled  in  England  that  the  pos- 
session which  may  amount  to  a  constructive  notice,  need  not  be 
that  of  the  actual  occupant,  the  terre-tenant.  Where  the  pur- 
chaser of  land  has  knowledge  or  information  that  its  rents  and 
profits  are  received  by  a  person  other  than  his  grantor  or  vendor, 
who  claims  to  be  the  owner,  this  fact  is  constructive  notice  to 
the  purchaser  of  the  title  and  interest  of  the  one  thus  receiving 
the  rents  and  profits,  and  of  the  rights  of  all  parties  holding 
under  such  title.'  It  is  also  settled  by  the  English  decisions, 
that  a  rightful  possession,  in  order  to  put  a  subsequent  pur- 
chaser upon  inquiry,  and  to  affect  him  with  constructive  notice, 
need  not  be  an  actual  occupation  continually  visible  or  actively 
asserted  without  cessation.  ''  If  a  man  has  once  received  right- 
ful and  actual  possession  of  land,  he  may  go  to  any  distance 
from  it  without  authorizing  any  servant,  or  agent,  or  other  per- 
son to  enter  upon  it  or  look  after  it,  may  leave  it  for  years  un- 
cultivated and  unused,  may  set  no  mark  of  ownership  upon  it, 
and  his  possession  may,  nevertheless,  still  continue,  at  least, 
unless  his  conduct  afford  evidence  of  intentional  abandonment, 

^  Miles  V.  Langley,  1  Rius.  k  My.  ceiving  the  rents  and  profits  is  not  of 

39;'2Id.  626;  Jones  v.  Smith,  1  Haxe,  itself  any  notice  to  a  purchaser;  the 

43,   62;     Meehan   v.    Williams,    12  purchaser  must  receive  mformation  or 

Wright(48Pa.St.),238;Bocgsv.Var-  acquire  knowledge  of   such  fact  ui 

ncr,  6  W.  &  Serg.  474;   Hewes  v.  order  that  he  may  be  affected  with  no- 

Wiflwell,  8  Me.  94.  tice.    It  is  plain  also  that  this  partio- 

'  Knight  V.  Bowyer,  2  De  G.  &  J.  ular  case  falls  under  the  second  gen- 

421;  23  Beav.  609.     Of  course  the  era!  rule  as  stated  cuiUt  in  §  615. 
mere  fact  that  a  third  person  is  re- 


60  XQurry  jubispbubencb. 

which  such  conduct  as  I  haye  mentioned  would  not  necessarily 
do,"^  In  order  that  such  a  constructive  possession  by  a  person 
claiming  rightfully,  should  charge  the  purchaser  with  notice  of 
the  party's  interests,  the  purchaser  must  receive  information  or 
have  knowledge  of  the  actual  possession  originally  taken,  the 
actual  occupation  of  the  premises  originally  maintained  by  the 
adverse  claimant.  Unless  this  prior  fact  should  be  brought  to 
the  knowledge  of  the  purchaser,  there  would  certainly  be  noth- 
ing in  the  circumstances  described  sufficient  to  put  him  upon  an 
inquiry.  The  effect  thus  given  to  a  mere  constructive  possession 
by  the  English  courts,  can  not  be  reconciled,  in  my  opinion, 
with  rules  concerning  the  notice  resulting  -  from  possession 
which  have  been  established  in  this  country  by  the  overwhelm- 
ing weight  of  authority,  especially  when  taken  :n  connection 
with  our  statutory  system  of  recording,  and  the  judicial  inter- 
pretation which  has  been  given  to  that  legislation.  It  seems  to 
be  a  necessary  conclusion  from  the  unvarying  line  of  decisions, 
some  of  which  are  cited  in  the  foregoing  paragraphs,  that  as 
against  a  subsequent  grantee  or  incumbrancer  whose  deed  or 
mortgage  has  been  duly  recorded,  no  mere  constructive  posses- 
sion of  a  prior  and  even  rightful  claimant,  consisting  only  of 
an  original  act  of  taking  actual  possession,  followed  by  a  leav- 
ing of  the  premises  entirely  vacant  and  unoccupied,  can  amount 
to  the  constructive  notice  from  possession  as  recognized  by  the 
American  law.  This  result  seems  necessarily  to  follow  from  the 
provisions  of  the  recording  acts,  and  the  judicial  interpretation 
given  to  them  in  many  of  the  states.* 

§  622.  Time  of  the  Possession.— In  order  that  any  kind  of 
possession,  whether  actual  and  visible,  or  simply  constructive, 
or  consisting  in  the  rightful  receipt  of  rents  and  profits,  may 
put  a  purchaser  upon  an  inquiry,  and  operate  as  a  constructive 
notice,  it  must  exist  at  the  time  of  the  transaction  by  which  hia 
rights  and  interests  are  created.  A  possession  which  had  ended 
before,  or  which  did  not  commence  until  after,  the  sale  to  him 

1  Holmes  v*  Powell,  8  Be  G.  M.  A;  Hatch  v.  Bigelow,  39  III.  136;  Krider 

G.  572,  681,  per  Turner,  L.  J.;  see  v.  Lafferty,  1  Whart.  303. 
ante,  §  614,  note,  where  the  passage  is       '  See  Brown  v.  Volkening,  64  N.  Y. 

quoted  in  full.    See  also  to  the  same  76,  82,  83,  in  which  the  effect  of  a 

general  effect  Wilson  v.  Hart,  L.  R.,  1  mere  cojustructive  possession  as  operat- 

Ch.  463,  467;  2  H.  &  M.  551;  Clem-  ing  to  charge  a  subsequent  purchaser 

ents  T.  Welles,  L.  B.,  1  £q.  200;  35  with  notice  under  the  recording  stat* 

Beav.  513;  Feilden  y.  Slater,  Id.,  7  utes,  is  discussed,  and  the  positions  of 

Eq.  523;  Parker  t.  Wh3rte,  1  H.  &  M.  the  text  are  fully  sustainea. 
167;  and  compare  the  American  cases 
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vas  made,  or  the  conTejance  or  incumbrance  was  executed, 
could  not  affect  bim  witb  any  constructive  notice.^ 

§  623.     The  Presumption  is  Rebuttable. — We  bare  seen 
that  tbe  rationale  of  the  doctrine  consists  in  the  legal  presump- 
tion that  the  party  dealing  with  respect  to  the  estate,  seeing, 
hearing,  or  learning  that  it  was  possessed  bj  a  stranger,  there- 
upon made  an  inquiry  into  the  grounds  of  such  possession,  and 
became  informed  of  all  the  facts  which  could  be  ascertained 
through  a  diligent  inquiry,  and  this  presumed  information  is 
the  constructive  notice.    The  question  is,  therefore,  a  vital  one, 
ivbether  this  legal  presumption  is  absolute  and  conclusive,  so 
that  the  party  is  necessarily  charged  with  the  notice,  or  whether 
it  is  only  prima  facie  and  rebuttable.     In  a  very  large  number 
of  the  decided  cases,  the  language  used  by  the  court,  while 
dealing  with  constructive  notice  arising  from  possession,  does 
undoubtedly  speak  of  this  presumption  without  any  limitations 
as  though  it  were  absolute  and  conclusive,  and  as  though  the 
constructive  notice  were  necessary  and  certain.'    If  we  should 
rely  solely  upon  t!je  general  language  of  these  judicial  dicta, 
and  upon  the  great  preponderance  in  numbers  of  the  cases  in 
^vhich  such  expressions  of  opinion  are  to  be  found,  we  should 
certainly  be  compelled  to  regard  the  question  as  definitely 
answered,  the  presumption  as  absolute  and  conclusive.     When, 
however,  we  examine  these  judicial  utterances,  when  we  apply 
to  them  the  settled  rules  of  interpretation,  when  we  go  below 
their  surface  and  discover  the  real  points  decided,  we  shall  find 
that  the  courts  have  not,  in  the  vast  majority  of  instances,  con- 
ficiously  and  intentionally  defined  the  nature  of  the  presumption, 
and  have  not  in  an  authoritative  manner  passed  upon  the  ques- 
tion.    Such  a  scrutiny  will  show  Tozy  clearly  that  in  by  far  the 
greater  number  of  these  decisions  the  real  nature  of  the  pre- 
sumption was  not  consciously  and  intentionally  before  the 
courts  for  examination.    The  cases  referred  to,  with  a  few  pos- 
sible exceptions,  belong  to  one  or  another  of  the  three  follow- 
inggroups:  (1)  In  some  of  them  the  court  is  simply  announcing, 
in  its  most  general  form,  the  doctrine  concerning  constructive 
notice  arising  from  possession  by  a  stranger.    The  general  rule 
ia  stated  in  its  broadest  manner;  all  special  facts  and  circum- 
stances which  might  modify  it,  are  passed  over  in  silence;  all 
I'estrictions  and  limitations  which  might  apply  to  it,  are  tacitly 


^Meehan  v.  Williams,  12  Wright  8Me.  M;  Wright  ▼.  Wood,  11  HarriB 
(48  Pa.  St)  238;  Boggs  v.  Vamer,  6   (23  Pa.  St.)  1^,  130,  131. 
W«tt8  k  S.  474;  Hewes  y.  Wiswell,       >  S«e  ante,  caaee  under  §§  614, 616. 
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ignored,  or  postponed  for  future  consideration  whenever  occa- 
sion may  require  it.^  The  sweeping  language  used  by  judges 
in  cases  of  this  kind,  is  clearly  not  decisive  upon  the  nature  of 
the  presumption.  (2)  A  second  group  includes  those  cases  in 
which,  upon  the  special  facts  and  circumstances  before  it,  the 
court  really  decides  that  a  purchaser  or  incumbrancer,  knowing 
the  fact  of  possession  by  a  stranger,  and  being  put  upon  inquiry 
thereby,  has  either  wholly  neglected  to  make  any  inquiry,  or 
has  failed  to  prosecute  it  with  due  diligence,  and  is  therefore 
conclusively  presumed  to  have  obtained  full  information,  and  is 
absolutely  charged  with  notice.  In  cases  of  this  kind,  the 
language  of  the  judges,  however  general  it  may  be,  must,  upon 
the  most  elementaxy  rules  of  interpretation,  be  confined  to  the 
very  facts  of  the  particular  controversy;  and  the  court  only  in- 
tends to  decide  that  a  party  being  put  upon  an  inquiry,  and 
failing  to  prosecute  the  inquiry  in  a  proper  manner,  is  conclu- 
sively presumed  to  have  obtained  all  the  information  possible, 
and  is  affected  with  an  absolute  notice.*  In  still  a  third  group 
the  courts  have  merely  held  that  where  a  prior  grantee  is  in 
rightful  possession  under  an  unrecorded  conveyance,  and  his 
possession  is  open,  notorious,  visible,  and  exclusive,  a  subse- 
quent purchaser  or  incumbrancer,  even  though  his  deed  or 
mortgage  is  put  upon  record,  becomes  charged  with  an  absolute 
notice.  This  is,  as  it  seems  to  me,  only  another  mode  of  stating 
the  well-settled  rule,  that  when  a  party  is  put  upon  an  inquiry, 
and  the  circumstances  are  such  that  the  inquiry  if  duly  prose- 
cuted must  necessarily  lead  to  knowledge  of  the  prior  adverse 
title,  the  presumption  that  he  obtained  the  knowledge  is  con- 
clusive. In  short,  the  facts  of  these  cases  are  so  strong,  that 
the  party  put  upon  the  inquiry  can  not  by  any  evidence  rebut 
and  overcome  the  prima  facie  presumption.'    ' 

'  See  antCt  cases  under  §§  614,  615.  Ala.  739;  Scroggms  v.  Bongal,  8  Id. 

'  Many  of  the  cases  which  seem  to  382;  and  see  notes  under  §§614, 615. 
treat  the  presumption  as  conclusive,       ^School  Dist.  v.  Taylor,  19  Kans. 

properly  belong  to  this  group.    Gou-  287;  Noyes  v.  Hidl,  7  Otto,  34,  38; 

vemour   v.    Lynch,    2   Paige,    300;  Gabeen  v.  Breckenridge,  48  lU.  91; 

Grimstone  v.  darter,  3  Id.  421;  Brice  Truesdalev.  Ford,  37  Id.  210;  Dunlap 

V.  Brice,  5  Barb.  633;  Tuttle  v.  Jack-  v.   "Wilson,   32  Id.  677;  Emmons  v. 

son,  6  Wend.  213;  Haidy  v.  Morse,  Murray,  16  N.  H.  385;  Farmers  L. 

32  Me.  287;  McLaughlin  v.  Shepherd,  &  T.  Co.  v.  Maltby,  8  Paige,   361; 

Id.  143;  Webster  v.  Maddox,  6  GreenL  Strickland  v.  Kirk,  51  Miss.  795,  797; 

266;  Kent  v.   Plummer,  7  Id.  464;  Moss  v.   Atkinson,    44    Cal.   3,   17; 

Jaaues  v.  Weeks,  7  Watts,  272;  Kerr  Killey  v.  Wilson,  33  Id.  690;  RusseU 

V.  Day,  2  Harris,  112;  Hardy  v.  Sum-  v.  Sweezey,  22  Mich.  235,  239;  Tuni- 

mers,  10  Gill  &  J.  316;  Macon  y.  Shep-  son  y.  Chamblin,  88  DL  378, 390.  And 

pard,  2  Humph.  335;  Morton  y.  Rob-  see  Tankard  y.  Tankard,  79  N.  C.  54, 

ards,  4  Dana,  258;  Brush  y.  HaUoway,  56;  Edwards  y.  Thompson,  71  Id.  177« 

2  J.  J.  Marsh.  180;  Burt  y.  Cassety,  12  179. 
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§  624.  Sams  Continued. — There  is,  on  tbe  other  hand,  an 
able  and  well-considered  series  of  decisions  in  which  the  nature 
of  the  legal  presumption  arising  from  possession  has  been  di- 
rectly and  intentionally  examined.  In  all  these  cases  where 
the  court  has  deliberately  met  the  question,  has  intentionally 
investigated  the  presumption  arising  from  possession,  and  has 
definitely  passed  upon  its  nature,  it  has  been  held  that  the  pre- 
sumption, under  ordinary  circumstances,  or  independently  of 
special  and  controlling  circumstances,  is  not  a  conclusive  one, 
bat  is  only  prima  f curie ^'  And  may  be  rebutted  and  overcome  by 
proper  evidence  showing  that  the  party  has  made  a  diligent 
inquiry  and  has  nevertheless  failed  to  discover  the  real  truth 
concerning  the  existence  of  an  adverse  right  or  interest.  This 
conclusion  may  be  considered  as  settled  by  the  decided  weight 
of  judicial  authority,  English  and  American.^  It  is  also  in  com- 
plete conformity  with  principle.  Undoubtedly,  in  ordinary 
cases,  where  a  third  person  is  possessed  under  a  claim  of 
right  or  title  which  is  actually  valid,  an  inquiry  prosecuted  with 
reasonable  diligence  from  parties  naturally  conversant  with  the 
facts,  will  generally  result  in  a  discovery  of  the  truth;  and  the 
presumption  thus  becomes  conclusive,  not  because  it  is  essen- 
tially BO,  but  because  it  is  necessarily  confirmed  by  the  existing 
facts — no  evidence  can  overturn  it.  A  different  condition  of 
circumstances,  however,  might  easily  exist,  and  often  does 
exist.  The  purchaser  put  upon  an  inquiry  might  exhaust  all 
the  reasonable  modes  of  acquiring  knowledge;  he  might  re- 
ceive incorrect  information  from  the  parties  acquainted  with 
the  real  facts,  and  on  whom  he  had  a  right  to  rely;  he  might 
even  be  misled  by  the  person  in  possession;  he  might  act  in  the 
most  perfect  good  faith,  and  come  to  tbe  reasonable  conclusion 
that  the  possession  was  not  based  upon  any  adverse  claim,  and 
was  wholly  subordinate  to  his  own  right  and  that  of  his  imme- 
diate grantor  or  mortgagor.  To  say  that  the  presumption  is, 
under  such  circumstances,  conclusive,   and  the  constructive 

^  Whitbread  v.  Jordan,  1  Y.  &  C.  the  general  queBtion  of  the  presump- 

303,/7er  Alderson,  B.;  Jones  v.  Smith,  tion  arifling  from  facts  sufficient  to 

1  Efare,  43,  60-70,  pfr  Wigram,  V.  C;  pnt  a  party  upon  inquiry,  being  over- 
Uanbury  v.  Litchfield,  2  My.  &  K.  come  by  evidence  of  an  inquiry  dili- 
629,  633;  Williamson  v.  Brown,  15  gently  made  but  unsuccessful.  Fenny 
N.  Y.  354,  360,  3G2(seeopiDionquoted  v.  Watte,  1  Macn.  &  G.  150;  Ware  v. 
ante,  in  note  under  §  606);  Thomp-  Lord  Egmont,  4  De  G.  M.  &  G.  460; 
BOQ  V.  Pioche,  44  Gal.  608,  516;  Fair  Roberts  v.  Croft,  2  De  G.  &  J.  1; 
T.  Stevenot,  29  Id.  486;  Rogers  v.  Espin  v.  Pemberton,  3  Id.  547;  Hunt 
Jcnes,  8  N.  H.  264;  Fkgg  v.  Mann,  v.  Elmes,  2  De  G.  F.  &  J.  578;  Hewitt 

2  Sumn.   486,  554;  Kerr  v.  Day,  2  v.  Loosemore,  9  Hare,  449. 
Harris  (14  Pa.  St),  112;  and  see  on 
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notice  is  absolate,  would  be  to  violate  all  the  equitable  reasons 
upon  whicb  the  whole  doctrine  of  constructive  notice  is 
founded.^ 

§  625.  Possession  by  a  Lessee  or  Tenant.— It  is  the  set- 
tled rule  in  England  that  possession  by  a  lessee  is  constructive 
notice  to  a  purchaser  not  only  of  the  tenant's  rights  and  inter- 
ests directly  growing  out  of  or  connected  with  the  lease  itself, 
but  also  of  all  rights  and  interests  which  he  may  have  acquired 
by  other  and  collateral  agreements,  as,  for  example,  from  a  con-> 
tract  to  convey  the  land,  or  to  renew  the  lease,  and  the  like. 
This  rule  has  also  been  adopted  by  American  courts.'  It 
applies  to  a  lessee,  a  sub-lessee,  and  a  tenant  from  year  to 
year.'  Upon  the  question  whether  the  lessee's  possession  is 
also  a  constructive  notice  of  the  lessor's  title,  there  seems  to  be 
a  conflict  among  the  English  and  American  decisions.  It  is 
settled  in  England  that  a  purchaser  or  incumbrancer  is  not,  by 
such  possession,  charged  with  a  constructive  notice  of  the 
nature  or  extent  of  the  landlord's  title  and  interest.*  This  re- 
strictive rule  of  the  English  courts  has  been  adopted  and  fol- 
lowed by  some  of  the  American  cases.^  Another  and  more 
numerous  group  of  decisions  by  the  courts  of  various  states, 
hold  that  a  purchaser,  by  means  of  a  lessee's  possession,  is  put 
upon  an  inquiry  respecting  all  the  rights  and  interests  under 
which  he  holds  and  which  affect  the  property,  and  is  therefore 
charged  with  a  constructive  notice  of  the  lessor's  title  and 

^  As  a  simple  illustration:  Suppose  ell  v.  Dillon,  2Ball  &;B.  416;  Bailey  v. 

the  subsequent  purchaser,  who  is  put  Kichardson,  9  Hare,  734;  Bambart  v. 

upon  an  inquiry,  should  go  to  the  Greenshields,  9  Moo.  P.  0.  18,  33,  34; 

party  in  possession,  and  should  cate-  Kerr  v.  Bay,  2  Harris  (14  Pa.  St.), 

gorically  demand  fromhim  an  ezplana-  1 12;  Cunningham  v.  Pattee,  99  Mass. 

tion,  a  statement  of  the  right  under  248,  252. 

which  he  claimed  toholdhispossession;  'Feilden  v.   Slater,  L.  R.,  7  Eq. 

and  he  should  be  told  in  explicit  terms  623;  Parker  v.  Whyte,   1  H.  &  M. 

that  the  possession  was  based  upon  no  167;  Wilson  v.  Hart,  L.  K.,  1   Ch. 

right,  was  merely  by  sufferance  of  the  463;  2  H.   &  M.   551 ;  Clements  v. 

owner  and  grantor,  and  that  it  could  Welles,  L.  XL,  1  £q.  200;  35  Beay. 

not  in  any  way  interfere  with  the  pur-  513. 

cliaser's  title.     Would  the  possessor  ^  Jones  v.  Smith,  1  Hare,  43,  63, 

be  permitted  to  contest  the  purchaser's  per    Wigram,   V.   C;    Banxhart    v. 

ri^nt,  to  allege  that  he  was  charged  Greenshields,  9  Moo.  P.  C.  18,  36;  and 

with  notice  because  the  presumption  when  the  person  in  actual  possession 

arising  from  his  own  possession  was  is  a  sub-lessee,   a  purchaser    is  not 

conclusive  ?    See  Leach  v.  Ansbacher,  thereby  affected  with  notice  of  cove- 

55  Pa.  St.  (5  P.  F.  Sm.)  85.  nants  contained  in  the  original  lease 

2  Daniels  v.  Davison,  16  Ves.  249;  from  which  his  right  is  derived.    Han- 

17  Id.  433;  Douglas  v.  Witterwronge  bury  v.  Litchfield,  2  My.  &  K.  629, 

(cited),  16  Id.  253;  Knight  v.  Bowyer,  633;  Jones  v.  Smith,  1  Hare,  43,  62; 

23  Beav.  609, 64i ;  Lewis  v.  Bond,  18  Id.  and  see  ante,  §  618. 

85;  Wilbraham  v.  Livesey,  18  Id.  20G;  *  Flagg  v.  Mann,  2  Snmn.  486,  657; 

Meux  V.  Maltby,  2  Sw.  277,  281;  Crof-  Jaques  v.  Weeks,  7  Watts,  261,  272; 

ton  V.  Ormsby,  2  Sch.  &  Lef.  583;  Pow-  Beatie  v.  Butler,  21  Mo.  313. 
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estate.^  From  the  number  and  authority  of  the  decisions  by 
which  it  is  sustained,  this  conclusion  may  justly  be  regarded  as 
the  American  doctrine. 

§  626.  3.  By  Recital  or  Reference  in  Infitruments  of 
Title — Greneral  Rule. — ^Wherever  a  purchaser  holds  under  a 
conveyance,  and  is  obliged  to  make  out  his  title  through  that 
deed,  or  through  a  series  of  prior  deeds,  the  general  rule  is 
firmly  established  that  he  has  constructive  notice  of  evexy  matter 
connected  with  or  affecting  the  estate^  which  appears,  either  by 
description  of  parties,  by  recital,  by  reference,  or  otherwise,  on 
the  face  of  any  deed  which  forms  an  essential  link  in  the  chain 
of  instruments  through  which  he  must  derive  his  title.  The 
reasons  for  this  doctrine  are  obvious  and  most  convincing;  in 
fact,  there  could  be  no  security  in  land  ownership  unless  it 
were  strictly  enforced.  The  right  of  such  a  purchaser  is,  under 
our  system  of  conveyancing,  confined  to  the  instruments  which 
constitute  his  chain  of  title,  which  are  his  title-deeds;  and 
everything  appearing  in  those  instruments  and  forming  a  legiti- 
mate part  thereof,  is  a  necessary  element  of  his  title.  The 
rationale  of  the  rule  is  equally  clear  and  certain.  Any  descrip- 
tion,  recital  of  fact,  reference  to  other  documents,  puts  the  pur- 
chaser upon  an  inquiry;  he  is  bound  to  follow  up  this  inquiry 
step  by  step,  from  one  discovery  to  another,  from  one  instru- 
ment to  another,  until  the  whole  series  of  title-deeds  is  exhausted, 
and  a  complete  knowledge  of  all  the  matters  referred  to  in  their 
provisions  and  affecting  the  estate  is  obtained.  Being  thus  put 
upon  the  inquiry,  he  is  conclusively  presumed  to  have  prosecuted 
it  until  its  final  result,  and  with  ultimate  success.  The  purchaser's 
ignorance  that  a  particular  instrument  forming  a  link  in  his 
chain  of  title  was  in  existence,  and  his  consequent  failure  to 
examine  it,  would  not  in  the  slightest  affect  the  operation  of  the 
rule.  An  imperative  duty  is  laid  upon,  hicoi  to  ascertain  all  the 
instruments  which  constitute  essential  parts  of  his  title,  and  to 
inform  himself  of  all  that  they  contain.' 

'  CRonrke    v.   O'Connor,  39    Cal.  •  Frye  v.  Partridge,  82  HI.  267,  270; 

442,  4^;  Thompson  v.  Pioche,  44  Id.  Chicago  etc.  R.  R.  v.  Kennedy,  70  Id. 

508,  516;  Dickey  v.  Lyon,  19  Iowa,  350,  361,  362;  Rupert  v.  Mark,  15  Id. 

544;  NelBon  v.  Wade,  21  Id.  49;  Mor-  540;  Merrick  v.  Wallace,  19  Id.  486; 

Kaon  Y.  March,  4  Minn.  422;  The  Bank  Morrison  v.  Kelly,  22  Id.  610;  Morris 

V.  Godfrey,  23  111.  579,  607;  Pittman  v.  Hoyle,  37  Id.  150;  Boyle  v.  Teas,  4 

T.  Gaty,  5  Gilm.   186;  The  Bank  v.  Scam.  202;  McConnell  v.  Reed,  4  Id. 

rUgg,  3  Barb.  Ch.  316;  Kerr  y.  Bay,  117;  Allen  v.  Poole,  54  Miss.  323;  Bea- 

2  BSjrifl  (14  Pa.  St.)  112;  Sergeant  v.  son  v.  Taylor,  53  Id.  697,  701;  Wise- 

Ingersoll,  3  Id.  (15  Pa.  St.)343,  348;  man    v.    Hutchinson,    20    Ind.    40; 

Wright  ▼.  Wood,  11  Id.  (23  Pa.  St.)  Croskeyv.  Chapman,  26  Id.  333;  John- 

120,  130;  Hood  v.  Pahnestock,  1  Barr,  ston  v.  Gwathmey,  4  Litt.  (Ky.)  317; 

470;  Sailor  v.  Hert2X)g,  4  Whart.  259.  Corbitt  v.  Clenny,  52  Ala.  480,  483; 

Vol.  n— 5 
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§  627.  Nature  of  the  Notice. — The  notice  T^hich  thus  re- 
sults from  recitals  and  other  matters  contained  in  title-deeds, 
^vithin  the  operation  of  the  general  rule,  is  absolute  in  its 
nature.  The  party  haying  been  put  upon  an  inquiry,  the  pre- 
sumption that  he  obtained  a  knowledge  of  all  the  facts  which 
could  be  ascertained  by  means  of  a  diligent  inquiry  prosecuted 
through  the  entire  chain  of  title-deeds,  and  through  all  the  in- 
struments referred  to,  is  conclusive;  it  can  not  be  rebutted  by 
any  evidence  of  a  failure  to  discover  the  truth,  nor  even  by 
proof  of  ignorance  that  instruments  affecting  the  title  were  in 
existence.  This  presumption  extends  to  unrecorded  documents 
as  well  as  to  those  which  have  been  duly  recorded.^ 

§  628.  Extent  of  the  Notice.— Where  under  the  operation 
of  the  foregoing  general  rule  a  purchaser  has  notice  of  a  title- 
Dudley  v.  Witter,  46  Id.  664,  694, 695;  133,  it  was  said  that  where  a  purchaser 
Burchv.  Carter,  44  Id.  115, 117;  Camp-  can  only  make  out  title  by  a  deed 
bell  V.  Roach,  45  Id.  667;  Witter  v.  which  leads  him  to  another  fact,  he 
Dudley,  42  Id.  616,  621,  625;  New-  shall  not  be  deemed  a  purchaser  with- 
some  V.  Collins,  43  Id.  656,  663;  out  notice  of  that  fact,  but  shall  be  j97ie- 
Major  Y.  Buckley,  51  Mo.  227}  231;  sumed  cognizant  thereof;  for  it  is 
Kidgeway  y.  Uolliday,  59  Id.  444;  cra>^a  negUgenlia  that  he  sought  not 
Willis  V.  Gay,  48  Tex.  463;  Wood  v.  after  it.  In  Bisco  v.  Earl  of  Banbury, 
Krebbs,  30  Gratt  708;  Burwell's  Ex*rs  1  Ch.  Cas.  287,  the  rule  was  stated 
V.  Fauber,  21  Id.  446;  Long  v.  Wei-  very  clearly.  A  purchaser  had  actual 
ler's  Ex'rs,  29  Id.  347;  Brushy.  Ware,  notice  of  a  certain  mortgage.  This 
15  Pet.  93,  114;  Mueller  y.  Engeln,  12  mortgage  deed  referred  to  other  in- 
Busb,  441,  444;  Stidham  y.  Matthews,  cumbrances;  and  he  was  held  to  be 
29  Ark.  650,  659,  660;  Pringle  y.  charged  with  constructiye  notice  of 
Dunn,  37  Wise.  449,  464;  Fitzhugh  y.  these  incumbrances  thus  referred  to  in 
Barnard,  12  Mich.  105;  Case  y.  Erwin,  the  mortgage.  The  court  said:  "  The 
18  Id.  434;  Baker  y.  Mather,  25  Id.  purchaser  could  not  be  ignorant  of  the 
51,  53;  Frost  y.  Beekman,  1  Johns,  mortgage,  and  ought  to  haye  seen  it, 
Ch.  288,  298;  Howard  Ins.  Co.  y.  and  that  would  haye  led  him  to  the 
Hidsey,  8  N.  Y.  271;  Gibert  y.  other  deeds,  in  which,  pursued  from 
Peteler,  38  Id.  165;  Acer  y.  Westcott,  one  to  another,  the  whole  case  must 
46 Id.  384;  Murrell y.  Watson,  1  Tenn.  have  been  discoyered  to  him.**  In 
Ch.  342;  Rafferty  y.  Mallory,  3  Biss.  Coppiny.  Femyhough,  2Bro.  Ch.  291, 
362,  368,  369;  Green  y.  Early,  39  Md.  it  was  held  that  a  purchaser  who  has 
223,  229;  White  y.  Foster,  102  Mass.  actual  notice  of  one  instrument  affect- 
375,  380;  Acer  y.  Westcott,  1  Lans.  ing  the  estate,  has  constructiye  notice 
193,  197;  Sigoumey  y.  Munn,  7  Conn,  of  all  other  instruments  to  which  an 
324;  Christmas  y.  Mitchell,  3  Ired.  Eq.  examination  of  the  first  could  haye 
535;  Hagthrop  y.  Hook*s  Adm*rs,  1   led  him. 

Gill&J.270;  Kerry.  Kitchen,  5  Har-  »  Corbitt  y.  Qenny,  52  AUl  480, 
ris(17Pa.St.),433;Malpasy.  Ackland,  483;  Stidham  y.  Matthews,  29  Ark. 
3Ru8s.  273;  Dayiesy.  Thomas,  2  Y.  &  650,  659,  660;  Howard  Ins.  Co.  v. 
C.  Exch.  234;  Greenfield  y.  Edwards,  Halsey,8N.  Y.271;4Sandf.565;John- 
2  Do  G.  J.  &  S.  582;  Pilcher  y.  Raw-  son  y.  Thweatt,  18  Ahi.  741;  Wailes 
lins,  L.  R.,  11  Eq.  53;  Robson  y.  y.  Cooper,  24  Miss.  208;  Honore*s 
Flight,  4  De  G.  J.  &  S.  608;  Clements  £x*rs  y.  Bakewell,  6  B.  Mon.  67;  Nel- 
y.  Welles,  L.  R.,  1  Eq.  200;  Wilson  y.  son  y.  Allen,  1  Yerg.  360;  and  see 
Hart,  Id.,  1  Ch.  463.  The  facts  and  many  of  the  cases  cited  in  the  last 
decisions  in  a  few  of  the  earlier  En-  preceding  note.  In  fact,  all  the  de- 
glish  cases  throw  much  light  upon  the  cisions,  cither  explicitly  or  implicitly, 
general  rule,  its  operation  and  foundft-  treat  tiie  presumption  as  conclusiye, 
tion.  In  Moore  y.  Bennett,  2  Ch.  and  the  notice  as  absolute, 
Cas.  246,  and  Bacon  y.  Bacon,  Tothill, 
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deed,  he  is  presumed  to  know  all  its  contents  and  is  bound 
thereby.  As  an  illustration,  notice  of  a  lease  includes  in  its 
effects  a  constructive  notice  of  all  its  coyenants.^  Further- 
more, the  necessity  of  prosecuting  the  inquiry,  and  the  con- 
structive notice  arising  therefrom,  extend  to  every  instrument 
forming  an  essential  link  in  the  direct  chain  of  title  through 
which  the  purchaser  holds;  that  is,  to  the  ultimate  source  of  his 
title,  and  to  every  succeeding  deed  through  which  tbe  title  must 
be  directly  traced,  and  which  is  necessary  to  its  establishment. 
The  purchaser  is  thus  charged  with  notice  of  every  provision  in 
each  separate  instrument  constituting  the  entire  series  by  which 
his  own  interest  can  be  affected,  or  from  which  others  have 
derived  or  may  derive  any  rights.'  Not  only  is  a  purchaser 
thus  charged  with  a  constructive  notice  of  everything  material 
in  the  deeds  which  form  the  direct  chain  through  which  his  title 
is  deduced,  but  if  any  of  these  conveyances  should  contain  a 
recital  of  or  reference  to  another  deed  otherwise  collateral  and 
not  a  part  of  the  direct  series,  he  would  by  means  of  such 

^  Taylor  v.  Stibbert,  2  Ves.  437;  illy,  M.  R.,  held  that  while  a  person 
Hall  V.  Smith,  14  Id.  426;  Walter  v.  who  contracts  for  a  lease  from  another, 
^launde,  1  J.  &  W.  181;  Tanner  v.  with  knowledge  that  he  holds  nnder 
Florence,  1  Ch.  Cas.  259;  Cosser  v.  a  leasehold  title,  has  notice  of  the 
Collinge,  3  My.  &  K.  282;  Pope  v.  ordinary  covenants  in  the  original 
Garland,  4  Y.  &  C.  394;  Martm  v.  lease,  he  will  not  be  held  to  have  notice 
Cotter,  3  Jo.  &;  Lat.  496,  506;  Lewis  of  peculiar  and  nnosnal  covenants. 
V.  Bond,  18  Beav.  85;  Wilbndiam  v.  See  also  Van  v.  Corpe,  3  My.  &  K. 
Livesey,  18  Id.  206;  Cox  v.  Coventon,  269,  277;  Flight  v.  Barton,  3  Id.  282; 
31  Id.  378;  Drysdale  v.  Mace,  2  Sm.  Pope  v.  Garland,  4  Y.  &  0.  394,  401. 
&  Gif.  225;  Smith  y.  Capron,  7  Hare,  The  reason  of  this  limitation  is,  that 
185;  Clements  v.  Welles,  L.  R.,  1  £<j.  the  remedy  of  specific  performance  is 
200;  35  Beav.  513.  Tothis  rule  there  is  somewhat  discretionary;  or  to  speak 
an  important  limitation.  In  suits  for  more  accurately,  it  will  not  be  ^;nmted 
specific  performance  of  a  contract,  the  unless  the  position  of  the  plamtiff  is 
vendee  will  not  always  be  charged  perfectly  equitable,  fair,  and  just, 
with  notice  of  all  the  covenants  con-  '  See  the  cases  cited  ante  under  $ 
tained  in  a  lease  of  the  premises,  of  626;  also  Howard  Ins.  Co.  v.  Halsey, 
which  lease  he  has  a  general  notice.  8  N.  Y.  271;  4  Sandf.  565;  Guion  v. 
This  is  especially  so  where  the  lease  Knapp,  6  Paige,  35;  Harris  v.  Fly,  7 
contains  unusual  covenants  seriously  Id.  421;  Acer  v.  Westcott,  1  Lans. 
affecting  the  value  of  the  property,  193;  Jumel  v.  Jnmel,  7  Paige,  591; 
and  information  concerning  them  has  Brings  v.  Palmer,  20  Barb.  392;  20 
not  been  given.  Lord  Chan.  Sugden  N.  Y.  15;  21  Id.  574;  Baboock  v. 
said  of  such  a  case:  "It  is  a  ques-  Lisk,  57  111.  327;  Dargin  v.  Beeker, 
tion  of  bona  fides.  Where  the  pur-  10  Iowa,  571;  Hamilton  v.  Nutt,  34 
chaser  has  completed  his  purchase  the  Conn.  501 ;  McAteer  v.  McMullen,  2 
rule  [•'.  «.,  the  rule  stated  in  the  text]  Barr,  32;  Martin  v.  Nash,  31  Miss, 
is  right;  but  where  the  purchaser  is  324;  George  v.  Kent,  7  AUen,  16; 
only  bidding  for  somethms,  and  has  Pike  v.  Goodnow,  12  Id.  472,  474; 
not  been  informed  of  the  ^ligations  Brown  v.  Simons,  44  N.  H.  475;  San- 
to which  he  will  be  liable  in  becoming  bom  v.  Robinson,  54  Id.  239;  and  the 
the  purchaser,  it  is  always  a  question  same  is  true  of  parties  deriving  title 
of  good  faith."  Martin  v.  Cotter,  3  from  or  through  public  grants  or  pat- 
Jo.  &  Lat.  496,  506.  In  Wilbraham  v.  ents.  Brush  v.  Ware,  15  Pet.  93, 1 1 1 ; 
Livesey,  18  Beav.  206,  Sir  John  Horn-  Bonner  v.  Ware,  10  Ohio,  465. 
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recital  or  reference  haye  notice  of  this  collateral  instrament,  of 
all  its  contents,  and  of  all  the  facts  indicated  by  it  which  mighl 
be  ascertained  through  an  inquiry  prosecuted  with  reasonable  dil- 
igence/ Finally,  the  notice  extends  to  all  deeds  and  other  instru-* 
ments,  properly  falling  within  the  two  preceding  rules,  whether 
they  are  recorded  or  unrecorded.  In  other  words,  a  purchaser 
is  charged  with  notice  of  any  deed  forming  a  part  of  his  direct 
chain  of  title,  and  of  every  collateral  instrument  recited  or  re« 
f erred  to,  as  well  when  it  is  unrecorded  as  when  it  is  recorded.' 
§629.  Umltation:  Matters  Purely  Collateral.— To  the 
general  rule  defining  constructive  notice  from  title  papers,  and 
to  the  subordinate  rules  contained  in  the  preceding  paragraph, 
there  are  one  or  two  necessary  limitations.  In  the  first  place, 
a  purchaser  is  not  charged  with  constructive  notice'  of  abso- 

^  Deaaon  v.  Taylor,  53  Miss.  697»  It  has  also  been  held  that  where 
701 ;  George  v.  Kent,  7  Allen,  16;  one  executes  a  deed,  release,  or  other 
Judson  v.  Dada,  79  N.  Y.  373,  379;  instrument  a£fecting  the  title  to  real 
Green  v.  Slayter,  4  Johns.  Ch.  38;  estate,  which  contains  a  reference  to 
Cambridge  B'k  v.  Delano,  48  N.  Y.  some  other  deed  for  a  more  complete. 
.^26;  Hope  v.  Liddell,  21  Bear.  183;  description  of  the  premises,  or  for 
Jones  Y.  Smith,  1  Hare,  43;  1  PhU.  some  other  purpose,  he  thereby  be- 
244.  Deason  v.  Taylor,  avpraf  is  a  comes  charged  with  notice  of  the  in- 
very  illustrative  case.  It  holds  that  strument  thus  referred  to,  of  its  con- 
a  purchaser  is  not  only  bound  by  notice  tents,  and  of  the  facts  which  it  indi- 
oiallrecitalBinthedeedtohimself,and  cates.  See  Howard  Ins.  Co.  v.  Hal- 
of  everything  stated  in  the  several  con-  sey,  8  N.  Y.  271;  4  Sandf.  565; 
veyances  which  make  up  his  direct  Guion  v.  Enapp,  6  Paige,  35.  In 
chain  of  title;  but  he  must  investi-  Howard  Ins.  Co.  v.  Halsey,  the  rule 
gate  and  explore  every  collateral  mat-  was  certainly  carried  to  its  extreme 
tor  to  which  his  att^tion  is  thus  di-  limits.  . 
looted.  For  example,  a  prior  deed  in  ^  Stidham  v.  Matthews,  29  Ark. 
a  chain  of  title  recited  that  the  sale  650,  659,  660;  Baker  v.  Mather,  25 
to  the  grantee  therein  was  on  credit:  Mich.  5i,  53;  White  v.  Foster,  102 
Held  that  a  subsequent  purchaser  was  Mass.  375,  380;  Howard  v.  Chase, 
charged  with  constructive  notice  of  104  Id.  249;  George  v.  Kent,  7  Allen, 
the  prior  grantor's  lien  on  the  prem-  16;  Garrett  v.  Puckett,  15  Ind.  485; 
ises,  and  ne  was  bound  to  ascertain  Boss  v.  Worthinffton,  11  Minn.  438; 
whether  that  purchase  price  referred  Price  v.  McDonala,  1  Md.  403;  Hud- 
to  had  been  paid  or  was  still  unpaid;  son  v.  Warner,  2  Har.  &  G.  415. 
und  the  fact  that  the  time  of  payment  In  Baker  v.  Mather,  a  second  mort- 
as  stated  in  the  prior  deed  had  passed,  gagee  had  constructive  notice  of  a 
did  not  excuse  or  in  any  way  affect  prior  unrecorded  mortgage  expressly 
the  necessity  of  his  making  inquiry,  mentioned  in  and  excepted  from  the 
The  court  cited  as  sustainingthe  rule  deed  to  his  mortgager,  although  this 
thus  laid  down,  Wiseman  v.  Hutohin-  deed  itself  was  fuso  unrecorded.  In 
son,  20  Ind.  40;  Croskey  v.  Chapman,  White  v.  Foster,  a  deed  referred  to  a 
26  Ind.  333;  Johnston  v.  Gwathmey,  mortgage  of  the  land  by  tiie  grantor, 
4  litt.  (Ky.)  317;  Honore  v.  Bake-  which  was  on  record,  and  which  re- 
well,  6  B.  Mon.  67;  Thornton  v.  served  **  all  the  trees  crowing  on  the 
Knox,  6  Id.  74.  In  Avent  v.  McCor-  land,  the  same  having  been  sold  to  A." 
kle,  45  Miss.  221,  it  was  held  that  Held  that  the  grantee  thereby  had 
under  the  same  circumstances,  a  sub-  notice  of  A.'s  title  as  a  valid  title, 
Be(^uent  purchaser  may  assume  the  although  A.*s  deed  of  the  trees  was 
prior    purchase  price  to  have  been  not  recorded. 

paid,  when  a  sufficient  time  has  ^  Of  course  he  may  have  actual  no- 
elapsed  to  bar  any  claim  for  such  tice  of  any  and  every  matter  so  stated, 
price  under  the  statute  for  limitations,  if  it  can  be  proved  that  he  actually 
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Intel  J  every  matter  or  fact  stated  in  the  instraments  forming 
Lis  direct  chain  of  title,  or  in  a  collateral  instrnment  connected 
'witb  the  direct  series  by  reference  or  recital.  The  rules  do  not 
extend  to»  and  he  is  not  constructively  bound  by,  a  recital  in 
any  deed  or  other  title  paper  of  matter  which  is  wholly  foreign 
to  the  nature  and  objects  of  the  instrument.  In  other  words, 
he  has  no  constructiye  notice  of  any  matter  contained  in  a 
recital,  which  does  not  affect  his  own  interest  in  the  property 
held  under  or  through  the  conveyance,  or  from  which  other 
persons  do  not  derive  any  rights  in  such  property;  he  is  not 
charged  with  notice  of  any  fact  wholly  collateral  and  foreign  to 
the  objects  and  effects  of  the  instrument  as  a  conveyance  of  an 
estate  or  interest  to  himself.^  In  the  second  place,  the  rules  do 
not  extend  to  any  recital  or  statement  contained  in  an  in- 
strument which  is  purely  collateral,  and  deals  with  another 
subject-matter,  and  which  is  not  connected  with  'the  direct 
series  of  title-deeds  by  reference,  although  such  collateral  in- 
atrument  may  have  been  executed  between  the  same  parties. 
The  purchaser  is  not  charged  with  constructive  notice  of  such  a 
recital  or  statement.' 

§  630.  Particular  Instanoes.— The  constructive  notice  arises 
not  only  from  recitals,  references,  and  other  similar  statements 
of  fact,  but  also  from  the  character  and  description  of  the 
parties  to  a  deed  or  other  instrument  of  title.  A  purchaser 
may  thus  be  charged  with  notice  of  the  rights  held  by  third 
persons  from  the  fact  that  they  are  joined  as  parties  to  a  con- 
veyance, or  from  the  character  or  description  of  them  appear- 
ing in  the  instrument  as  married  women,  trustees,  administrators, 
executors,  and  the  like.'    The  immediate  parties,  grantor  and 

saw  and  read  the  provision  containing  deed  in  which  the  grantor  is  described 

the  statement.     Example  of  no  such  as  an  administrator  and  conveys  as 

notice,  see  Sleeper  v.  Chapman,  121  such,  has  constructive  notice  of  the 

Mass.  404.  trust  and  of  all  rights  under  it,  and 

'  Mueller  v.  Engehi,  12  Bush,  441,  obtains  no  title  as  asainst  the  heirs  to 

444;  Borch  v.   Gurter,  44  Ala.  115,  whom  the  land  had  descended,  Haf- 

117.     Mueller  v.   Engeln  admirably  ferty  v.   Mallory,  3  Biss.   362,   368, 

illustrates  this  limitation.      A  pur-  369;  a  married  woman  being  a  party 

chaser  held  under  a  deed  of  land.     It  is  notice  of  her  interest,  Steedman  v. 

was  held  that  he  had  no  constructive  Poole,  6  Hare,  193;  the  fact  that  per- 

notice  of  a  clause  in  such  deed  which  sonfi  uniting  as  parties  are  descnoed 

purported  to  be  a  bill  of  sale  of  certain  as  devisees  may  be  notice  of  their 

chattels  from    the  grantor,  and   at-  rishts,  Burgoyne  v.  Hatton,  Barnard, 

tempted  to  reserve  a  lien  iSiereon  in  Ch.  K.  237;  and  see  Attorney-general 

favor  of  the  grantor.  v.  Hall,  16  Beav.  388.     A  purchaser 

'  Boggs  V.  V  amer,  6  Watts  &  Serg.  by  a  deed  from  a  grantor  who  is  a 

469;  Burch  v.  Carter,  44  Ala.   115,  trustee,  whose  only  title  ia  that  of  a 

117;  Sleeper  v.  Chapman,  121  Mass.  trustee,  may  have  notice  of  the  trust, 

404  (clause  in  a  chattel  mortgage).  and  will  certainly  have  such  notice  if 

'As  illustrationa:  A  grantee  by  a  the  grantor  executes  the  deed  in  his 
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grantee,  mortgagor  and  mortgagee,  by  whom  and  to  whom  the 
instrument  is  directly  executed,  have,  of  course,  a  notice  of 
everything  which  it  contains.  The  notice  is  then  really  an  ac- 
tual one  rather  than  constructive;  for  the  immediate  parties  are 
assumed  to  have  read  their  own  conV^syance,  and  to  have  become 
acquainted  with  all  of  its  contents.^ 

§  631.  When  the  NoUoe  Arises.— The  doctrine  of  con- 
structive notice  from  title-deeds  applies  only  to  instruments 
actually  in  existence;  it  does  not  extend  to  deeds  which  may  be 
executed  in  the  future,  and  which  may  possibly  affect  the  sub- 
ject-matter. A  purchaser  is  therefore  not  charged  with  con- 
structive notice  of  the  contents  of  a  deed  which  is  merely  in 
contemplation  or  which  may  by  possibility  be  executed,  even 
though  it  should  afterwards  become  operative.'  In  applying 
the  general  doctrine,  it  is  also  settled  by  the  English  courts, 
that  where  a  person  receives  actual  notice  of  a  deed,  and  this 
notice  is  at  the  same  time  accompanied  by  an  erroneous  state- 
ment as  to  its  contents,  under  such  circumstances  that  he  may 
reasonably  rely  upon  the  information,  he  is  not  thereby  charged 
with  a  constructive  notice  of  the  real  contents.'    A  recital,  ref- 

character  as  trustee.  See  Sergeant  v.  Roach,  45  Id.  667;  Newsome  v.  Col- 
Ingeraoll,  7  Barr,  340;  3  Harris  (15  Pa.  lins,  43  Id.  656,  663. 
St.),343, 348;  Dudley V. Witter, 46Ala.  »  Cothay  v.  Sydenham,  2  Bro.  Ch. 
664,  694;  Johnson  v.  Thweatt,  IB  Id.  391.  A  purchaser  was  informed  that 
741;  Witter  v.  Dudley,  42  Id.  616, 621,  a  draft  of  a  deed  had  been  prepared, 
625;  Coy  v.  Coy,  15  Minn.  119.  A  but  not  that  it  was  executea.  Ue 
srantee  from  one  of  two  joint  owners  was  held  not  to  be  charged  with  no- 
has  constructive  notice  of  the  interest  tice  of  the  instrument  as  a  deed, 
held  by  the  other  joint  owner.  Camp-  although  it  had  in  fact  been  executed, 
bell  V.  Roach,  45  Ala.  667.  A  grantee  Lord  Thurlow  stated  the  rule  in  such 
from  one  who  holds  only  under  a  land  cases  as  follows:  "  If  the  notice  had 
contract  has  notice  of  his  own  grantor's  been  of  a  deed  actually  executed,  it 
interest,  and  of  the  rights  held  by  the  certainly  would  do;  but  where  the 
vendor  in  the  contract.  Newsome  v.  notice  is  not  of  a  deed,  but  only  of 
Collins,  43  Ala.  656,  663.  an  intention  to  execute  a  deed,  it  is 

^For  example:  Where  a  deed  of  otherwise;  there  is  no  case  nor  reason- 
land  described  it  as  incumbered  by  a  ing  which  ffoes  so  far  as  to  say  that  a, 
morteage,  the  grantee  would  have  piut^aser  snail  be  affected  by  notice 
actual  notice  of  such  incumbrance,  of  a  deed  in  contemplation. " 
Onion  v.  Knapp,  6  Paige,  35;  Bellas  '  Jones  v.  Smith,  1  Hare,  43,  60- 
V.  Uoyd,  2  Watts,  401;  Kerr  v.  70,  per  Wipam,  V.  C.  The  opinion 
Kitchen,  5  Harris  (17  Pa.  St.),  433;  in  this  case  is  very  instructive.  Allen 
Knouff  V.  Thompson,  4  Id.  (16  Pa.  St )  v.  Knight,  5  Hare,  272;  Bird  v.  Fox, 
357,  364;  Hackwith  v.  Damrore,  1  11  Id.  40;  Harryman  v.  Collins,  18 
Hon.  235.  For  instances  in  which  a  Beav.  11;  Ware  v.  Lord  Egmont,  4De 
grantee  has  notice  of  his  grantor's  G.  M.  &  G.  460,  473;  and  see  cases 
title  as  trustee,  or  as  a  joint  owner,  or  cited  ante  in  note  under  §  616. 
as  a  vendee,  under  the  deed  of  convey-  It  has  been  held  in  some  American 
anco  executed  between  them,  see  Ser-  decisions  that  the  grantee  by  a  quit- 
geant  v.  Ingersoll,7Barr,340;  3  Harris  chum  deed  is  charged  with  notice  of 
( 15  Pa.  St. ),  343,  348;  Dudley  v.  Wit-  any  defects  in  the  title,  and  can  not  be 
ter,  46  Ala.  064,  694;  Witter  v.  Dud-  a  purcliaser  without  notice.  See 
ley,  42  Id.  610,  621,  625;  Johnson  v.  Ridgeway  v.  Holliday,  59  Mo.  44-i; 
Thweatt,  18    Id.    741;  Campbell  v.    Smith  v.  Dunton;  42  Iowa,  48;  Wat- 
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erence,  or  other  statement  in  a  title-deed,  in  order  to  operate  as 
notice,  must  be  so  definite  and  distinct  that  it  conyejs  some  in- 
formation to  the  party,  or  else  arouses  his  attention  by  direct- 
ing him  to  the  source  of  information.  A  statement  may  be  so 
Togne  and  uncertain  in  its  terms  that  it  will  not  put  a  purchaser 
upon  an  inquiry,  and  will  not  therefore  affect  his  conscience 
with  notice.^  Finally,  the  notice  arising  from  title-deeds,  like 
every  other  instance  or  kind  of  constructiTe  notice,  does  not 
operate  between  the  immediate  parties  to  a  conveyance,  the 
grantor  and  grantee,  mortgagor  and  mortgagee,  but  only  be- 
tween a  purchaser,  grantee,  or  mortgagee,  and  some  prior  party 
holding  or  claiming  to  hold  an  adverse  right,  interest,  or  title.* 
§  632.  By  Ida  Pendens,  Rationale  of  the  Doctrine.— It 
has  been  stated  in  numerous  judicial  opinions,  and  the  same  view 
has  been  repeated  by  text-writers,  that  the  rule  concerning  the 
effect  of  lis  pendens  is  wholly  referable  to  the  general  doctrine 
of  constructive  notice.  It  has  been  said  that  a  pending  suit  in 
equity  operates  as  a  constructive  notice  to  the  world;  and  that  a 
purchaser  pendente  lite  is  bound  by  the  final  result  of  the  litiga- 
tion, because  he  is  charged  with  such  a  notice  of  the  proceeding, 
entirely  irrespective  of  any  information  which  he  may  or  may 
not  have  had.  Courts  of  the  highest  ability  and  authority  have, 
however,  adopted  a  somewhat  different  theory.  According  to  this 
view,  ''it  is  not  correct  to  speak  of  lis  pendens  as  affecting  a 
purchaser  through  the  doctrine  of  notice,  though  undoubtedly 
the  language  of  the  courts  often  so  describes  its  operation.  It 
affects  him  not  because  it  amounts  to  notice,  but  because  the 
law  does  not  allow  litigant  parties  to  give  to  others,  pending  the 
litigation,  rights  to  the  property  in  dispute,  so  as  to  prejudice 
the  opposite  party.  Where  a  litigation  is  pending  between  a 
plaintiff  and  a  defendant  as  to  the  right  to  a  particular  estate, 
the  necessities  of  mankind  require  that  the  decision  of  the  court 
in  the  suit  shall  be  binding,  not  only  on  the  litigant  parties,  but 
also  on  those  who  derive  title  under  them  by  alienations  made 
pending  the  suit,  whether  such  alienees  had  or  had  not  notice 
of  the  pending  proceedings.  If  this  were  not  so,  there  could 
be  no  certainty  that  the  litigation  would  ever  come  to  an  end. 
A  mortgage  or  sale  made  before  final  decree  to  a  person  who 

Bon  T.  Phelps,  40  Id.    482;  but  see  leads  to  its  explanation."    See  Bell  v. 

post,  §  753,  note.  Twilight,  22  W.  H.  600;  Kaine  v.  Den- 

» White  V.  Carpenter,  2  Paige,  217,  niston,  10  Harris  (22  Pa.  St.),  202; 

per  Walworth,  Chan:     "The  recital  French  v.   The  Loyal  Co.,  6  Leigh, 

must  be  such  as  to  explain  itself  by  627. 

its  own  terms,  or  refer  to  some  deed  ^  Champlin  v.  Laytin,  6  Paige,  189, 

or  circumstance  which  explains  it,  or  203. 
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had  no  notice  of  the  pending  proceedings  wonld  always  render 
a  new  suil  necessaxy,  and  so  interminable  litigation  might  be 
the  consequence."^  It  must  not  be  supposed  that  this  mode  of 
explanation  affects  in  the  slightest  degree  the  settled  rules  con- 
cerning lis  pendens,  or  alters  the  rights  and  liabilities  of  alienees 
from  a  party  to  a  suit  during  its  pendency;  it  may,  however, 
prevent  the  extension  of  the  doctrine,  and  restrict  its  further 
application  to  particular  persons  and  conditions  of  fact. 

§  633.  The  General  Rule. — If  we  accept  this  rationale  of 
the  doctrine  as  correct,  the  general  rule  may  be  accurately 
formulated  as  follows:  During  the  pendency  of  an  equitable 
suit,  neither  party  to  the  litigation  can  alienate  the  property  in 
dispute,  so  as  to  affect  the  rights  of  his  opponent.  This  brief 
proposition  in  reality  contains  the  entire .  doctrine.  Adopting, 
however,  the  ordinary  mode  of  explanation,  which  regards  the 
effect  of  lis  pendens  as  merely  a  particular  instance  of  construct* 
ive  notice,  **  the  general  and  established  rule  is,"  using  the  lan- 
guage carefully  chosen  by  Chancellor  Kent  in  a  leading  case, 
"  that  fi  lis  pendens — a  pending  suit  in  equity — duly  prosecuted , 
and  not  collusive,  is  notice  to  a  purchaser  of  the  property  ia 

^  Bellamy  v.  Sabine,  1  De  G.  &;  J.  to  the  effect  that  lis  pendens  is  impliecl 
566,  578,  584.  In  this  most  carefully  notice  to  all  the  world.  I  confess  I 
considered  case  the  theory  given  in  think  that  is  not  a  perfectly  correct 
the  text  was  fully  adopted  and  made  mode  of  stating  the  doctrine.  What 
the  basis  of  decision  by  the  court  of  ou^ht  to  be  said  is  that,  pendente  litCy ' 
appeal  in  chancery.  Lord  Chan.  Cran-  neither  i>arty  to  the  litigation  con 
worth,  after  using  the  language  which  alienate  the  property  in  dispute  so  as 
I  have  quoted  in  the  text,  proceeded  to  affect  his  opponent."  The  LoihI 
as  follows  (p.  579):  ''That  this  is  the  Justice  Turner  gives  the  same  ration- 
true  doctrine  as  to  /w  pendens  appears  cUe  of  the  doctrine.  He  says  (p.  584): 
to  me  to  be  not  only  founded  on  prin-  "  The  doctrine  of  lis  pendens  is  not,  as 
ciple,  but  also  consistent  with  the  I  conceive,  founded  upon  any  of  the 
authorities.*'  [He  cites  Culpepper  v.  peculiar  tenets  of  a  court  of  e(|uity  as 
Aston,  2  Ch.  Cas.  115,  221;  Sorrell  y.  to  implied  or  constructive  notice.  It 
Carpenter,  2  P.  Wms.  482,  and  adds:]  is,  as  I  think,  a  doctrine  common  to 
**  In  both  these  cases  the  doctrine  the  courts  both  of  law  and  ot  equity, 
reaUy  was,  that,  pending  a  litigation^  and  rests,  as  I  apprehend,  upon  this 
the  defendant  can  not  oy  alienation  foundation,  that  it  would  plainly  be 
affect  the  rights  of  the  plaintiff  to  the  impossible  that  any  action  or  suit 
property  in  dispute;  ana  the  same  priu*  could  be  brought  to  a  successful  tor- 
ciple  is  applicable  against  a  plaintiff,  so  mination,  if  alientions  pendente  liteware 
as  to  prevent  him  from  alienatingto  the  permitted  to  prevail.  The  plaintiff 
prejudice  of  the  defendant  where,  from  would  be  liable  in  every  case  to  be  dc- 
the  nature  of  the  suit,  he  may  have  in  feated  by  the  defendants  alienating 
the  result  a  right  against  the  plaintiff;  before  the  judgment  or  decree,  ana 
as  on  a  bill  by  a  devisee  to  establish  a  would  be  driven  to  commence  his  pro- 
will  against  an  heir,  if  in  the  result  ceedings  de  novo,  eubject  again  to  be 
the  devise  is  declared  void,  the  heir  is  defeated  by  the  same  course  of  pro- 
not  to  be  prejudiced  by  an  alienation  ceeding.  That  this  doctrine  belongs 
of  the  devisee  (plaintiff)  pendente  lite,  to  a  court  of  law  no  less  than  to  coui^ 
(See  Garth  v.  Ward,  2  Atk.  174.)  of  equity  appears  from  a  passage  in 
The  langu^e  of  the  court  in  these  the  2  Institute,  375,  by  Lord  Coke." 
cases,  as  well  as  in  Worsley  v.  Earl  of  Knight-Bruce,  L.  J.,  concuned  in 
Scarborough,  3  Atk.  392,  certainly  is  these  opinions. 
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dispnte  from  a  partj  to  the  litigation,  bo  as  to  affect  and  bind 
Lis  interest  by  the  decree;  and  the  lis  pendens  begins  from  the 
service  of  the  subpoena  after  the  bill  is  filed.  "^  Wherever, 
therefore,  an  equitable  suit  affecting  the  tiUe  to  a  particular 
estate  as  its  subject-matter,  has  been  begun  by  service  of  pro- 
cess, and  is  prosecuted  in  good  faith,  whether  we  say  that  the 
lis  pendens  is  constructive  notice  to  all  the  world,  or  regard  the 
doctrine  as  necessarily  resting  upon  a  basis  of  expediency,  the 
result  is  the  same;  an  alienee  of  the  subject-matter  from  either 
party  during  the  pendency  of  the  suit,  takes  it  subject  to  the 
rights  of  the  other  party  involved  in  the  controversy,  and  is 
bound  by  the  decree  or  judgment  finally  rendered.  In  the 
great  majority  of  ordinary  litigations  the  rule  has  naturally  been 
applied  to  a'n  alienee  of  the  defendant;  but  it  is  also  extended, 
wherever  the  nature  and  object  of  the  suit  require,  to  one  who 
derives  title  from  the  plaintiff.  The  same  principle  embraces 
actions  at  law  as  well  as  suits  in  equity;  but,  from  the  essential 
nature  of  legal  titles,  it  need  not  ordinarily  be  invoked  at  law. 
In  all  actions  at  law  to  which  the  doctrine  could  apply,  as,  for 

'  Tlie  following  risum^  of  the  doo-  Wall.  237;  Qreen  v.  Slayter,  4  Johns, 
trine  is^ven  in  the  recent  case  of  Al-  Ch.  38;  Snsd.  on  Vend.  344.    At  the 
ksi  V.  Foole,  54  Miss.  323,  333,  by  time  Allen  bought  the  property  from 
Simrall,  C.  J.:    '*Was  Allen  a  pur-  Scott,  the  solicitor  and  agent  of  Brooks 
chaeeT  pendente  lite,  and  if  so  what  are  &  Co.,  Emily  Poole  had  filed  her  bill, 
the  consequences  iAlia  pendent  be-  and  had  obtained  service  of  a  sum- 
gins  &om  the  senrice  of  the  subpoena,  mons  upon  Scott.     There  was  a  0$ 
and  not  from  the  filing  the  bill  or  is-  pendenty  and  he  was  chargeable  with 
suance  of  the  writ,    ^len  y.  Manda-  notice  of  the  character  and  extent  of 
tille,  26  Miss.  397,  399;  Murray  v.  Mrs.  Poole's  claim  on  the  land,  of 
Ballou,  1  Johns.  Ch.  566,  576;  2  Sue-  everything  which  the  pleadings  and 
den  on  Vendors  (7th  Am.  ed.),  544.  ezhioits  set  forth.    The  technical  no- 
If  a  person  purchases  an  estate,  pend-  tice  arising  from  lis  pemletis  has  its 
in^  a  suit  inyolving  a  question  ot  title  foundation  in  necessity;  *for  it  would 
to  it,  he  will  bo  considered  a  purchaser  be  impossible    for   any  suit   to   be 
with  notice,  although  he  was  not  a  brought  to  a  successful  termination  if 
party  to  the  suit.    Ncwland  on  Cont.  alienations  pending  the  suit  could  pre- 
606.    The  lis  pendens  continues  imtil  vaiL  * "    It  will  to  observed  that  in 
the  final  disposition  of  the  suit.  Sugd.  this  last  sentence  the  learned  judge 
on  Vend.  281,  285.    A  bill  to  foreclose  quotes  the  yery  language  of  Turner, 
a  mortgage  on  the  premises  is  a  suit  it,  J.,  in  Bellamy  v.  Sabine,   cited 
inyolving  the  title  within  the  rule,  under  the  precedmg  paragraph,  and 
Choudrony.Ma^ee,8Ala.570.  Equally  thereby  adopts  the  theory  sanctioned 
so  must  be  a  suit  asserting  the  vend-  by  th&t  case.    In  Center  y.  The  Bank, 
or^  lien.     Lis  pendens  is  in  law  notice  22  Ala.  743,  757,  it  was  said:  "  Lis 
of  every  fact  averred  in  the  pleadings  pendens,  which  in  a  chancery  suit  be- 
pertinent  to  the  matter  in  issue  or  the  gins  with  the  filing  of  the  bill  and  ser- 
relief  sought,  and  of  the  contents  of  vice  of  subpoena,  and  continues  until 
exhibits  filed  and  proved.    Center  v.  the  final  orders  are  taken  in  the  case. 
The  Bank,  22  Ala.  743,  757.    But  in  is  notice  of  every  fact  contained  in  the 
wder  that  the  notice  may  attach,  the  pleadings  which  is  pertinent  to  the 
property  involyed  in  the  suit  must  be  issue,  and  of  the  contents  of  exhibits 
Bopointedout  in  the  proceedings  as  to  to  the  bill  which  are  produced  and 
warn  the  public  that  they  intermeddle  proved."    The  leading  American  cases 
at  their  peril.     Miller  v.  Sherry,  2  by  which  the  general  rule,  originally 
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example,  in  actioos  of  ejectment,  if  the  plaintiff  recovers  a  judg- 
ment against  the  defendant,  he  has  also  a  perfect  title  against 
any  alienee  of  the  defendant,  since  he  must  necessarily  recover 
upon  the  strength  of  his  own  legal  title;  in  other  words,  the  de- 
fendant can  never  give  to  an  assignee  or  alienee  a  better  title 
against  the  plaintiff  than  that  which  he  himself  holds.^  It  is 
otherwise  in  many  equitable  suits.  Where  the  plaintiff  in 
equity  has  only  an  equitable  title  or  right  to  the  property  in 
dispute,  it  might  be  possible  for  the  defendant  to  transfer  the 
subject-matter  to  a  bona  fide  purchaser,  and  thus  to  clothe  such 
transferee  with  a  title  overriding  the  equity  of  the  plaintiff. 
The  doctrine  of  constructive  notice  hj  lis  pendens  is  therefore 
an  essential  incident  of  many  equitable  suits,  in  order  to  pre- 
vent a  failure  of  justice.  It  naturally  came  to  be  regarded  as 
peculiar  to  proceedings  in  courts  of  equity;  although  the  same 
principle  would  operate,  if  necessary,  at  law.  This  analysis  and 
description,  it  should  be  observed,  are  entirely  independent  of 
any  statutory  modifications  which  have  been  made  in  some  of 
the  states  and  in  England 

established  by  the  English  court  of  35  Conn.  250;  Borrowscale  y.  Tuttle, 
chancery,  was  adopted,  were  Murray  5  Allen,  377;  Haven  y.  Adams,  8  Id. 
y.  Ballon,  1  Johns.  Ch.  566;  Murray  363,367,  per  Chapman,  J. ;  Beeckman 
y.  Lylbum,  2  Id.  441;  Murray  y.  y.  Montgomery,  1  McC^arter,  106;  Mc- 
Finster,  2  Id.  155,  all  decided  by  Pher8ony.Hou8el,2Bea8ley,299;  Her- 
Chancellor  Kent.  See,  also,  as  bus-  sey  y.  Turbett,  3  Casey  (27  Pa.  St.), 
taining  the  doctrine  stated  in  the  text:  418;  Bonlden  y.  Lanahan,  29  Md.  200; 
Real  Estate  Say.  Inst.  y.  Collonious,  Inloes'  Lessee  v.  Harycy,  11  Id.  519; 
63  Mo.  290,  294;  Turner  y.  Babb,  60  Tongue  y.  Morton,  6  Har.  &  J.  21; 
Id.  342;  O'Reilly  y.  Nicholson,  45  Id.  Edwards  y.  Banksmith,  35  Ga.  213; 
160;  Blanchard  y.  Ware,  43  Iowa,  Brandon  y.  Cabiness,  10  Ala.  155; 
530,  531;  37  Id.  305,  307;  Holman  y.  Choudron  y.  Magee,  8  Id.  570;  Hoole 
ratterson'sHeir8,29Ark.357;  Brund-  y.  Att'y-Gen.,  22  Id.  190;  Ashley  y. 
age  y.  Bi^gs,  25  Ohio  St.  652;  Sea-  Cunningham,  16  Ark.  168;  Whiting 
brook  y.  Brady,  47  Ga.  650;  Doug-  y.  Beeb«,  7  Eng.  421,  564;  Gossom  y. 
huss  y.  McCrackin,  52  Id.  596;  Tharpe  Donaldson,  18  B.  Mon.  230;  Owings  y. 
V.  Dunlap,  4  Heisk.  674,  686;  Salis-  Myers,  3  Bibb,  278;  Roberts  y.  Ilem- 
bury  y.  Morss,  7  Lans.  359,  365,  366;  ing,  53  HL  196,  198;  Jackson  y.  War- 
Cook  y.  Mancius,  5  Johns.  Ch.  89, 93;  ren,  32  Id.  331;  Oilman  y.  Hamilton,  10 
Sedgwick  y.  Cleyeland,  7  Paige,  287;  Id.  225;  Kern  y.  Hazlerigg,  11  Ind. 
Van  Hook  y.  Throckmorton,  8  Id.  33;  443;  Truitt  y.  Truitt,  38  Id.  16; 
White  y.  Carpenter,  2  Id.  217,  252;  Green  v.  White,  7  Blackf.  242;  Mc- 
Hayden  y.  Bucklin,  9  Id.  512,  514;  Gregor  y.  McGregor,  21  Iowa,  441; 
Jackson  v.  Losee,  4  Sandf.  Ch.  381;  Enowles  y.  Rablin,  20  Id.  101;Loomi3 
Jackson  y.  Andrews,  7  Wend.  152,  y.  Riley,  24  lU.  307;  Cooley  v.  Bray- 
156;  Parks  y.  Jackson,  11  Id.  442,  ton,  16  Id.  10;  Culpepper  y.  Aston,  2 
451, 457;  Hopkins  v.  McLaren,  4  Cow.  Ch.  Cas.  115,  221;  Preston  y.  Tubbin, 
667;  Griffith  y.  Griffith,  1  Hofif.  Ch.  1  Vem.  286;  Sorrell  y.  Carpenter,  2 
163;  Leitch  y.  Wells,  48  Barb.  637;  P.  Wms.  482;  Garth  y.  Ward,2Atk. 
48  N.  Y.  685;  Chapman  y.  West,  17  174;  Worsl^  y.  Earl  of  Scarborough, 
Id.  126;  Patterson  y.  Brown,  32  Id.  3  Id.  392;  Iliggins  y.  Shaw,  2  Dr.  & 
81;  Mitchell  y.  Smith,  53  Id.  413;  War.  356;  Tredway  v.  McDonald,  61 
Ayrault  y.  Murphy,  54  Id.  203;  Har-  Iowa,  063. 

ringtony.  Slade,  22  Bvb.  161;  Pratt  y.  'Sheridan  y.  Andrews,  49  N.  Y. 

Hoag,  5  Duer,  631;  Norton  y.  Birge,  478, 
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§  634.    Requisites  of  the  Us  Pendens.— Having  thus 
explained  the  general  rale  and  the  reasons  upon  which  it  rests, 
I  shall  very  briefly  state  those  incidents  of  the  pending  suit  which 
must  exist  in  order  that  the  rule  may  operate  and  its  efl^ects  may 
be  produced  upon  an  alienee*   The  lis  pendens  and  the  consequent 
notice,  to  use  the  language  ordinarily  employed,  only  begin 
from  the  service  of  a  subpoena  or  other  process  after  the  filing 
of  the  bill,  so  that  the  court  may  have  acquired  jurisdiction  of 
the    defendant.^    The   effect  of  the  suit  as  notice  continues 
through  the  entire  time  of  its  pendency,  and  ends  when  the  suit 
is  really  ended  by  a  final  judgment.'    In  order,  however,  that 
a  purchaser  pendente  lUe  may  be  thus  affected,  the  suit  must  be 
prosecuted  in  good  faith,  with  all  reasonable  diligence,  and 
without  unnecessaxy  delay.     A  neglect  to  comply  with  this  re- 
quisite would  relieve  a  purchaser  from  the  effect  of  the  lis  pen- 
dens as  notice.'    The  question  of  reasonable  diligence  in  pros- 
ecuting the  suit  must,  however,  depend  upon  the  circumstances 
of  each  case.    Thus,  the  abatement  of  the  suit  by  the  death  of 
a  party  will  not  destroy  its  effect  as  lis  pendens,  provided  it  is 
revived  without  unnecessary  delay.*    Even  a  judgment  in  favor 
of  the  defendant  does  not  necessarily  at  once  terminate  the  lis 
pendens.    If  the  unsuccessful  party  is  entitled  to  appeal,  the 
constructive  notice  continues  during  a  reasonable  time  for  an 
appeal  to  be  taken.*    The  effect  of  lis  pendens  upon  the  rights 
of  an  alienee  depends  not  only  upon  this  element  of  time,  but 
also  upon  the  averments  of  the  pleadings.    Proper  and  specific 
allegations  are  a  necessary  requisite.     Lis  pendens  is  notice  of 
everything  averred  in  the  pleadings  pertinent  to  the  issue  or  to 

1  Aflen  V.  Poole,  64  Mias.  323,  333;  McCollum,    73   lU.   476;   Petree   v. 

Allen  V.  Mandaville,  26  Id.  397,  399;  Bell,  2   Bush,  58;  Clarkson  v.  Mor- 

Center  v.  The    Bank,   22  Ala.  743;  gan,  6  B.  Men.  441,  448;  Wataon  v. 

Fanners  Nat.    B*k   v.    Fletcher,  44  Wilaon,   2  Dana,  406;  Price  v.  Mc- 

Iowa,  252;  Murray  V.  Ballon,  1  Johns.  Donald.  1  Md.  403,  41B;    Gibler  v. 

Ch.  666,  576;  Hayden  v.  Bucklin,  9  Trimble,    14  Ohio,   323;   Trimble  v. 

Paige,  612;   Leitch  v.  Wells,  48  N.  Boothby,  14  Id.  109. 

Y.   585;    but    see  King  v.  Bell,   28  *  Ashley  v.  Cunningham,  16  Ark. 

Conn.   593;  Norton  v.  Burge,  35  Id.  108;  Debell  v.  Foxworthy,  9  B.  Mon. 

250,  280;  Dresser  v.  Wood,  15  Kans.  228;  Watson  v.  Wilson,  2  Dana,  406. 

344;  Hau^wout  v.   Murphy,  21  N.  In  the  last-named  case  the  effect  of  a 

J.  Eq.  (6  C.  E.  Green),  118;  Weeks  v.  death,  and  the  necessity  of  a  revivor 

Tomes,  16  Hun.  349.  without  delay,  are  fully  and  carefully 

'  Ibid;  Turner  v.  Crebill,   1  Ohio,  examined  by  the  court.    And  see  also 

372;  and  see   Lee  Co.  v.  Rogers,  7  Harrington  v.  McCollum,  73  111.  476. 

WalL   181;  Jackson  v.   Warren,  32  *When   an  appeal  is  thus  taken 

111.  331;  Winbom  v.  Gorrell,  3  Ired.  without  delay,    the  lis  pmdens  is  of 

Eq.  117;  Page  v.  Waring,  76  N.  Y.  course  prolonged  im til  the  tinal  decis- 

4C3.  ion.    Debell  v.  Forworthy,  9  B.  Mon. 

>  Murray  v.  Ballon,  1  Johns.  Ch.  228;  Gihnan  v.  Hamilton,  16  111.  225. 
5G6,  per  Ch.    Kent;    Herrington   v. 
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the  relief  sought,  and  of  the  contents  of  exhibits  filed  aod 
proved.^  In  order  that  the  notice  may  thus  operate,  the  specific 
property  to  which  the  suit  relates,  must  be  pointed  out  in  the 
pleadings  in  such  a  manner  as  to  call  the  attention  of  all  per- 
sons to  the  very  thing,  and  warn  them  not  to  intermeddle.  It 
is  not  necessary  that  the  land  should  bo  described  by  metes  and 
bounds;  certainty  to  a  common  intent,  reasonable  certaint}% 
is  sufiScient.  The  specific  subject-matter  should  be  so  described 
and  identified,  that  no  one,  upon  reading  the  allegations,  could 
have  a  reasonable  doubt  as  to  what  was  intended.  The  ayer- 
ments  of  the  bill  "  must  be  so  definite,  that  any  one  on  reading 
it  can  learn  what  property  was  intended  to  be  made  the  subject 
of  litigation."'  The  notice  arising  from  a  pending  suit  does  not 
affect  property  not  embraced  within  the  descriptions  of  the 
pleading;  nor  does  its  operation  extend  beyond  the  prayer 
for  relief.'  I  would  remark  in  passing,  that  while  the  general 
doctrine  of  notice  by  lis  pendens  and  the  foregoing  special  rules 
have  ordinarily  been  applied  to  real  property  described  by  the 
plaintiff  in  his  bill  of  complaint,  they  should,  upon  principle, 
apply  with  equal  force  to  the  "counter-claims"  and  "  cross- 
complaints  "  authorized  by  the  Beformed  Procedure,  by  which 
the  defendant  alleges  some  equitable  interest  or  right,  and  de- 
mands some  affirmative  equitable  relief.  In  such  pleadings  the 
defendant  becomes  the  actor ^  and  is  to  all  intents  and  purposes 
a  plaintiff. 

§  635.  To  what  E[iiids  of  Suits  the  Rule  Extends :  Suits 
conoemiDg  Xiand. — ^It  may  be  stated  as  a  general  proposition 
that  the  doctrine  of  notice  by  lis  pendens  extends  to  all  equitable 
suits  which  involve  the  title  to  a  specific  tract  of  land,  or  which 
are  brought  to  establish  any  equitable  estate,  interest,  or  right 
in  an  identified  parcel  of  land,  or  to  enforce  any  lien,  charge,  or 
incumbrance  upon  land.  Among  the  most  familiar  instances  in 
which  the  rule  applies  *  are  suits  to  foreclose  mortgages,  to 
enforce  vendor's  liens,  to  establish  trusts,  and  the  like.^ 

^  Allen  y.  Poole.  54  Miss.  323,  333;  in  which  the  notice  extends  to  a  per- 
center v.  The  Bank,  22  Ala.  743,  757.  tion  of  the  premises  not  directly  em- 

'  Allen  v.  Poole,  64  Miss.  323,  333;  braced  within  the  objects  of  the  suit. 
Miller  v.  Sherry,  2  Wall.  237;  Green  Drake  v.  Crowell,  40  N.  J.  L.  68. 
V.  Slayter,  4  Johns.  Ch.  38;  Griffith  v.  *  Allen  v.  Poole,  64  Miss.  323,  333; 
Griffith,  9  Paige,  315,  317;  1  Hoff.  Ch.  Choudron  v.  Magee,  8  Ala.  670;  Keal 
153;  Lowv.  Pratt,  63111.438;  Lewis  V.  Estate  Sav.  Inst.  v.  CoUonious,  C3 
Madisons,  1  Munf.  303.  See  Brown  y.  Mo.  290,  294  (suit  to  set  aside  a  parti- 
Goodwin,  75  N.  Y.  409;  Jones  v.  Mc-  tion  sale  on  account  of  fraud);  Blan- 
Narrin,  68.Me.  334;  Jaffiray  v.  Brown,  chard  v.  Ware,  43  Iowa,  530,  531;  37 
17  Hun,  675.  Id.  305,  307  (suit  to  specially  perform 

^  Ibid.     See  Chapman  v.  West,  17  a  contract  for  sale  of  Isuad  fraudulently 

K.  Y.  125,  for  peculiar  circumstances  concealed  by  the  grantor);  Brundago  v. 


Burrs  GOKCEBinNG  PERSONAL  PB0PEBT7.  77 

§636.  Suits  ooDoerDing  Personal  Property. — ^While  the 
doctrine  in  general  applies  to  all  equitable  suits  in  which  the 
sabject-matter  is  land  or  any  estate  or  interest  therein,  the 
proposition  is  equally  true  and  general  that  it  does  not  extend 
to  ordinary  suits  concerning  personal  property,  goods  and 
chattels,  securities  or  money.  The  reason  for  this  restriction  is 
obvious;  there  is  no  necessity  for  invoking  the  rule  in  such  liti- 
^tions,  under  all  ordinary  circumstances.  The  decisions  have, 
however,  admitted  an  exception  to  this  general  proposition  in 
one  class  of  suits.  Actions  brought  to  enforce  a  trust  extending 
over  personal  property,  goods,  and  securities  not  negotiable  in 
their  nature,  are  held  to  be  within  the  operation  of  the  rule. 
A  purchaser  of  such  trust  property  from  the  trustee,  during  the 
2)endency  of  the  action,  is  charged  with  constructive  notice,  and 
his  purchase  is  invalid  as  against  ^he  plainti£F  whose  rights  are 
established  by  the  final  decree.^    It  is  well  settled  that  the 

liigga,  25  Ohio  St.  052,  G56  (equitable  rence  Co.  Bk.,  1  Wright,  353;  Boiling 

interest  in  the  land  setup  by  the  de-  v.   Carter,   0  Ala.    921;    Shelton    v. 

fcndantin  a.'*  counter-claim"  or  cross-  Johnson,  4  Sneed,  C72.     This  cxcep- 

complaint);    Seabrook  v.    Brady,   47  tion   has,    however,    been    admitted 

Ira.  650  (suit  to  enforce  a  charge  on  by  the  courts    widi    great  caution, 

land);  Tharpe  v.   Dunlap,   4  Ueisk.  and  within  narrow  limits,  so  as  not 

074,  686  (suit  inyolying  the  Mile  to  to    interfere  with   that   freedom    of 

Land);  Ssdisbury  v.   Morss,   7  Lans.  transfer  and    certainty   of   title   rc- 

350,   365  (suit  to  enforce  a  charge  quired  by  the  interests  of  mercantile 

created  by  will  on  land  devised);  Ed-  and   commercial    business.       It    has 

wards    T.    Banksmith,  35   Ga.   213;  neyer  been  extended  to  securities  or 

Knowles   v.   Rablin,  20  Iowa,    101;  other   personal  property  which    are 

Wickliffe  y.  Breckinridge,  1  Bush,  427;  negotiable  or  even  semi-negotiable  in 

Bayer  v.  Cockerill,  3  Kans.  282;  Horn  the  transactions  of  commerce.     The 

V.  Jones, 28Csd.  194;  Gockrillv.Maney,  leading  case  is  Murray  y.  Lylbum, 

2  Tenn.  Ch.  49;  Watson  v.  Wilcox,  supra,  A  bill  had  been  fded  against 
33  Wise  643;  Truitt  y.  Truitt,  38  one  Winter,  who  held  land  as  trustee 
Ind.  16.  The  action  of  ejectment,  by  for  the  plaintiff,  charging  a  breach  of 
which  an  equitable  interest  was  en-  trust;  and  an  injunction  was  issued 
forced  imder  the  peculiar  practice  pre-  restraining  W.  from  disposing  of  such 
yailing  in  Pennsylvania,  operated  as  trust  property,  or  proceeds  thereof, 
notice  within  the  principle  of  the  Pending  this  suit  W.  sold  and  con- 
rules.  Bollin  V.  Connelly,  73  Pa.  St.  yeyed  a  parcel  of  the  trust  land,  and 
{'23  P.  F.  Sm. )  336;  Hersey  y.  Turbett,  took  bacK  a  bond  and  mortgage  for  the 

3  Casey,  418;  HUl  v.  Oliphant,  5  price.  These  securities  he  assigned  to 
Wright,  364.  A  suit  to  forclose  an  Lylbum,  who  paid  value  for  them  and 
unrecorded  mortgage  may  thus  operate  had  no  actual  notice  of  the  pending 
as  a  notice  of  the  mortgage  to  subse-  suitagainstW.  The  plaintiff  thereupon 
quent  purchasers  in  place  of  an  actual  61ed  this  supplemental  bill  against  L. 
recording.  Center  v.  The  Bank,  22  and  W.  to  reach  the  bond  and  mort- 
Ala.  743;  Chapman  y.  West,  17  N.  gage  so  transferred.  Chan.  Kent, 
Y.  125;  but  not,  perhaps,  where  a  after  saving  tlmt  the  plaintiff's  right 
statute  requires  an  actual  notice  of  to  relief  against  L.  depended  entirely 
the  prior  unrecorded  mortgage.  Mc-  upon  the  formersuit  being  constructive 
Cutchen  v.  Miller,  31  Miss.  65;  "New-  notice  to  L.,  proceeded:  *'  The  object 
man  v.  Chapman,  2  Bond.  93.  of  that  suit  was  to  take  the  whole 

*  Murray  v.  Lylbum,  2  Johns.  Ch.  subject  of  the  trust  out  of  W.*8  hands, 

441;  Lei tchy.  Wells,  48  Barb.  637;  48  together   with    all    the    papers   and 

N.  Y.  585;  Scudder  v.  Van  Amburgh,  securities  relating  thereto.     If  W.  had 

4  Edw.  Ch.  29;  Diamond  v.  The  Law-  held  a  number  of  mortgages  and  other 
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doctrine  of  constructiye  notice  from  lis  pendens  does  not  em- 
brace suits  concerning  negotiable  instruments  or  moneys,  so  as 
to  affect  the  title  of  a  tranirferee  for  value  and  in  good  faith 
during  the  pendency  of  the  action,  even  when  the  tr&nsfer  was 
made  in  direct  violation  of  an  injunction,  so  that  the  indorser 
or  assignor  would  be  punishable  for  the  contempt.^ 

§  637.  What  Persons  are  Affdoted  by  the  Notioe.— As- 
suming that  all  the  foregoing  requisites  exist,  the  constructive 
notice  by  the  pendency  of  the  suit  extends  only  to  those  who 
derive  title  from  a  party  or  privy  pendente  lite.  A  purchaser 
of  the  very  land  described  in  the  pleadings  from  one  who  is  not 
a  party  to  the  suit,  or  a  jurivy  to  such  party,  is  never  chargeable 
with  the  constructive  notice.'    If,  however,  a  person  has  ac- 

securities  in  tmst,  when  the  suit  was  per  Ch.  Kent;  Leitch  v.  Wells,  48  N. 

commenced,  it  wouldnotbepreten<^ed  Y.  585;  Stone  v.  Elliott,  11  Ohio  St. 

that  he  might  safely  defeat  the  object  252,   260;  Winston  v.  Westfeldt,  22 

of  the  suit  and  the  justice  of  the  court,  Ala.  760;  Kieffer  v.  Ehler,  6  Harris 

by  selling    these    securities.    If   he  (18  Pa.  St.),  388,  391;  Hibernian  B'k 

possessed   cash,  as  proceeds  of   the  v.  Everman,  52  Miss.  500;  Mayberry  v. 

trust  estate,  or  negotiable  paper  not  Morris,  62  Ala.  113.    As  to  the  euect 

due,  or  perhaps  movai)le  personal  prop-  of  a  "creditor's  suit,"  and  how  far  it 

erty,  such  as  horse.%  cattle^  grain,  etc.,  operates   a   notioe    to   a   purchaser, 

I  am  not  prepared  to  say  the  rule  is  pendente  lUe,   of   property  which  it 

to  be  carried  so  far  as  to  affect  such  claims  to  reach  bv  means  of  an  cquita- 

sales.    The  safety  of  commercial  deal-  ble  lien,  see  McDormutt  v.  Strone,  4 

ings  would  require  a  limitation  of  the  Johns.  Ch.  687;   Hadden  t.  Spader, 

rule;  but  bonds  and   mortgages  are  20  Johns.  554;  Weed  v.  Pierce,  9  Cow. 

not  the  subjects  of  ordinary  commerce,  722;  Edmeston  v.  Lyde,  1  Paige,  637; 

and  they  formed  one  of  the  specific  Coming  v.  White,  2  Id.  567;  Fam- 

subjccta  of  the  suit  against  W.    if  the  bam  v.  Campbell,  10  Id.  598;  Miller 

trustee,   pending   the   suit,   changed  v.  Sherry,  2  Wall.  237;  U.  S.  Bank 

the  land  into  personal  security,  I  see  v.  Burke,  4  Blackf.    141;  Norton  v. 

no  good  reason  why  the  c««^ut  que  trust  Birge,  35  Conn.  250;  Watson  v.  Wil- 

should  not  be  at  liberty  to  aihrm  the  son,  2  Dana,  406;  Blake  v.  Bigelow, 

sale,  and  take  the  security;  and  who-  5  Ga.  437;  McCutchen  v.  Miller,  31 

eyer  afterwards  purchased   it,    was  Miss.  65. 

chargeable  with  notice  of  the  suit.**       '  Miller  v.   Sherry,  2  Wall   237; 

In  Leitch  v.  Wells,  48  Barb.  637,  the  Stuyresant   v.   Hone,   1   Sandf.   Ch. 

supremo  courtof  New  Yorkapplied  the  419;  Stuvvesantv.  Hall,  2  Barb.  Ch. 

same  rule  to  a  purchaser  of  stocks  151;  Parks  v.  Jackson,  11  Wend.  442; 

during  the  i)endency  of  a  similar  suit;  French  v.  The  Loyal  Co.,  5  Leigh, 

but  this  decision  was  reversed  on  ap-  627;  Clarkson  v.  Morgan,  6  B.  Mon. 

peal.    S.  C,  48 N.  Y.  585.     Thecourt  441;  Scarlet  v.  Gorham,  2S  HI.  319; 

of  appeals  did  not  decide,  however,  Parsons  v.  Hoyt,  24  Iowa,  154;  Her* 

that  the  rule  can  not  apply  to  stocks,  rin^n  v.  Herrington,  27  Mo.  560. 

The  rule  seems  also  to  nave  been  held  In  Miller  v.  Sherry,  supra,  Swa3rne, 

applicable,  by  Judge  Story,  to  a  suit  J.,  said:    '*  Another  reason  why  the 

brought  for  me  settlement  of  partner-  bill  could  not  operate  as  constructive 

ship  affairs,  and  to  enforce  the  part-  notice,  Williams,  who  held  the  legal 

ncr's  lien  upon  property  of  the  mm.  title,  was  not  a  party.     We  appre- 

Hoxie  V.  Carr,  1  Sumner,  173;  Dresser  hend  that  to  affect  a  person  as  a  pur- 

V.  Wood,  15  Kans.  344.  chaser  pendente  lite,  it  is  necessary  to 

^  The  evident  reasons  for  this  dis-  show  that  the  holder  of  the  legal  title 

tinction  are  based  upon  the  exigencies  was  impleaded  before  the  purchase 

of  commerce,  and  the  familiar  doc-  which  is  to  be  set  aside."    In  Brund- 

trines   respecting   negotiable   paper,  age  v.  Biggs,  25  Ohio  St  652, 656,  the 

Murray  v.  Lylbum,  2  Johns.  Ch.  441,  defendant,  by  a  cross-complaint,  set 
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quired  a  prior  right  to  the  epecific  land,  the  commencement  of 
a  suit  affecting;  the  same  land  will  not  invalidate  any  act  which 
he  may  subsequently  do  in  pursuance  of  such  antecedent  right, 
or  for  the*  purpose  of  carrying  it  into  effect.^ 

§  638.  To  a  Purchaser  from  Either  Ijitigant  Party.— 
The  question  yet  remains  whether  the  rule  of  constructive  no- 
tice applies  to  a  purchaser  pendente  lite  from  either  party  to  the 
litigation.  The  principle  u^n  which  the  doctrine  is  based, 
and  all  the  reasons  of  policy  by  which  it  is  supported,  clearly 
extend  alike  to  both  the  litigants.  In  the  gi*eat  majority  of  in- 
stances, it  has  undoubtedly  been  a  purchaser  from  the  defend- 
ant who  has  been  charged  with  the  constructive  notice.  The 
plaintiff,  however,  is  equally  prevented  from  alienating  the 
subject- miatter  of  the  controversy,  to  the  prejudice  of  the  de- 
fendant, wherever,  from  the  nature  of  the  suit,  he  might  have 
in  the  result,  by  the  final  decree,  a  right  established  as  against 
the  plaintiff.*  Finally,  is  a  purchaser  from  one  defendant  pen- 
dente  lUe  affected  by  the  right  of  another  defendant  in  the  same 
suit?  This  special  question  has,  upon  careful  consideration, 
been  answered  in  the  negative.  It  has  been  held  that  where  a 
person  without  octual  notice  of  a  suit,  purchases  from  one  of  the 
defendants  property  which  is  the  subject  of  it,  he  is  not,  in 
consequence  of  the  pendency  of  the  suit,  affected  by  an  equi- 
table title  of  another  defendant  which  appears  on  the  face  of 
the  proceedings,  but  of  which  he  has  no  notice,  and  to  which 
it  is  not  necessary  for  any  purposes  of  the  suit  to  give  effect.' 

up  an  equitable  interest  in  the  land,  example,  the  bringing  a  suit  against 
the  legal  title  to  which  was  in  the  A.  as  the  owner  of  landf,  is  not  notice  to 
plaintiil  *s  wife.  She  was  made  a  party  B. ,  a  prior  yendee  from  A. ,  who  is  in 
in  this  cross-complaint,  and  applied  actual  possession,  and  will  not  pre- 
byher  attorney,  and  obtained  leave  vent  him  from  subsequently  taking 
from  the  court  to  answer.  The  hus-  the  necessary  steps  to  complete  the  pur- 
band  and  wife,  pendente  lite,  imited  in  chase  and  obtain  a  deed  of  conveyance, 
a  conveyance  of  the  land  to  A.,  who  '  For  example,  in  a  suit  brought  by 
paid  vsuue,  and  had  no  actual  no-  adeviseeagainst  the  heirs,  to  establish 
tice  of  the  suit.  Held,  that  the  wife  a  will,  the  hnal  decree  might  declare 
was  a  party;  that  A.  was  a  purchaser  the  devise  void  and  esSiblish  the 
from  a  party,  and  had  constructive  title  of  the  defendant.  Plainly,  in 
notice  and  was  bound  by  the  result  of  such  a  case,  the  plaintiff  can  not  alien- 
the  suit.  Fuller  v.  Scribner,  76  N.  Y.  ate  the  land  pendente  lite,  and  thus 
190,  holds  tliat  the  notice  binds  a  sub-  cut  off  the  defendant's  possible  ulti- 
sequent  judgment-creditor  of  a  party,  mate  rights.  Garth  v.  Ward,  2  Atk. 
whose  judgment  would  otherwise  be  174;  Bellamy  v.  Sabine,  1  De  G.  &  J. 
an  incumbrance.  566,  580,  per  Lord  Cranworth. 

1  Farmers*  Nat.  Wk  v.  Fletcher,  44       *  BeUamy  v.  Sabine,  1  De  G.  and  J. 

Iowa,252;Stuyve8aDtv.  Hone,  1  Saudi  566.     The    full   court  of   appeal    in 

Ch.  419;  Stuy  vesant  v.  Hall,  2  Barb,  chancery.  Lord  Chan.  Cranworth,  and 

Ch.  151;  Parks  v.  Jackson,  11  Wend.  Lord    Justices     Knight-Bruce     and 

442;  Clarkson  v.  Morgan,  6  B.  Mon.  Turner,  held  that  the  case  did  not 

441;  Trimble  v.  Bootoby,  14   Ohio,  come  either  within  the  principle  of 

109;  Gibler  v.  Trimble,  Id.  323.    For  the  role,  nor  within  the  authorities. 
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§  G39.    The    Statutory   Notice  of  Lis   Pendens.-^The 

general  rule  concerning  constructive  notice  by  lis  pendens^ 
although  firmly  settled,  has  always  been  regarded  by  the  courts 
ns  a  very  harsh  one  in  its  application  to  bona  fide  purchasers  for 
value;  it  has  only  been  tolerated  from  the  supposed  necessity. 
It  has  not  been  a  favorite  with  courts  of  equity,  and  has  never 
been  enlarged  in  its  operation  beyond  its  well-settled  limits.^ 
These  considerations  have  led  the  English  Parliament  and  the 
legislatures  of  many  states  to  interfere,  and  to  create  most  im- 
portant statutory  modifications  and  restrictions.  It  should  be 
observed  that  wherever  the  terms  of  these  statutes,  and  the 
alterations  -made  by  them,  apply  only  to  suits  concerning  real 
estate,  which  is  true  in  much  of  the  state  legislation — the 
rule  as  to  suits  concerning  personal  property  remains  un- 
changed, the  same  as  at  the  common  law.' 

§  640.  Modern  Statutory  Provisions. — By  the  English 
statute  a  pending  suit  will  not  affect  a  purchaser  for  value  and 
without  express  notice,  unless  a  notice  of  lis  pendens  has  been 
X^roperly  registered  in  compliance  with  the  statutory  directions.' 
One  quite  general  type  of  the  American  statutes  enacts  that 
in  every  suit  relating  to  or  affecting  real  estate  the  plaintiff  may 
at  the  time  of  commencing  the  action,  or  afterwards  prior  to 
final  judgment,  file  or  procure  to  be  recorded  in  the  clerk's  or 
recorder's  ofSce  of  the  county  in  which  the  land  is  situated,  a 
written  notice  describing  the  lands  affected,  and  the  general 
nature  of  the  action;  and  that  no  suit  concerning  real  estate 
shall  be  notice  to  a  purchaser  pendente  liie  for  value  and  without 
actual  notice  unless  and  until  such  a  notice  of  lis  pendens  has 
been  thus  filed  or  recorded.*    The  terms  of  these  statutes  apply 

1  See  Leitch  v.  Wells,  48  N.  Y.  /otiw.— Rev.  Code  (1880),  v.  2,  p. 

685,    609,    per  Earl,  J.;  Hayden  v.  664,  §§2628^  2629. 

Bucklin,  9  Paige,  512,  ^^er  Walworth,  Michigan, — Comp.  Laws  (1871)»  v. 

Ch.  2,  p.  1535,  §  29,  p.  1805,  §  10. 

"  Leitch  V.  Wells,  48  N.   Y.  585,  Minnesota.— Q^n,  Stot.    (1878),  p. 

602,|MrrHunt,J.    Speaking  of  thestat-  819,  §  34. 

lite  in  New  York,  the  learned  judge  Missouri, — Code    of    Proc.,  Wins- 
says:     ''This  relaxation  of  a  rigorous  low's  ed.  (1879),  p.  103,  §  420. 
rule  applies  to  real  estate  only,  and,  Nevada. — Stat.    (1869),  p.    215,   § 
as  to  personal  property,  the  rule  re-  128. 
mains  as  at  the  common  law."  New  Jersey, — ^Rev.  (1877),  p.  49,  § 

»  Stat,  of  2  and  3  Vict.  ch.  11,  §  7.  43. 

*  New  yorit.— Code  of  Proc.,  §  132  North     Carolina.— Code   of     Civ. 

(old  code);  Code  of  Civ.  Proc.  (new  Proc.  (1868),  p.  36,  §  90. 

code),  Bliss'  ed.,  v.  2,  p.  104,  §  1670.  0/uo.— Rev.   Stat.   (1880),  v.  2,  p. 

California.— Code    of    Civ.   Proc  1233,  §  5056. 

(1880),  p.  142,  §  409.  07-egon.—Code  of  Civ.  Proc.  (1863), 

ConnectictU.-R&v.  Stat.  (1875),  p.  p.  38,  §  149. 

402,  §  4.  Pennsylvania. — Dunlop's  Big.,    p. 

/^/;wo«.— Ilev.Stat.(1880),p.l49,§9.  677,  § 6. 
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alike  to  legal  and  to  equitable  actions.  The  second  type  of 
these  statutes  differs  from  the  former  one,  only  in  the  provis- 
ions being  more  general,  and  extending  to  all  saits  which  could 
possibly  furnish  an  occasion  for  the  operation  of  the  original 
doctrine.  The  constructive  notice  in  all  actions  to  which  the 
equitable  rule  would  have  applied,  is  made  to  depend  upon  the 
filing  or  recording  of  a  proper  notice.^  It  is  only  necessary  to 
add  that  all  the  special  rules  collected  in  the  foregoing  para- 
graphs, concerning  the  commencement  of  the  lis  pendens,  its 
continuance  as  long  as  the  suit  is  diligently  prosecuted,  its 
termination  by  the  final  judgment  which  ends  the  action,  the 
sufficient  description  or  identification  of  the  subject-matter  by 
the  allegations  of  the  pleadings,  and  the  persons  who  are  affect- 
ed by  the  constructive  notice,  are  still  in  force,  and  apply  to  all 
cases  which  come  within  the  operation  of  the  statutory  provis- 
ions.* 

§641.  5.  By  Judgments. — ^By  the  original  doctrine  of 
equity,  independent  of  all  statutory  changes,  it  was  settled  that 
a  final  judgment  or  decree  by  which  the  lis  pendens  is  ended  and 
the  controversy  is  terminated,  was  not  a  constructive  notice  to 
persons  not  parties  to  the  suit,'  except  to  a  purchaser  pendente 
lite,*  It  should  be  remembered  in  this  connection  that  a  decree 
iu  chancery  originally  acted  only  upon  the  person  of  a  defend- 
ant, and  did  not  create  any  interest  or  title  in  or  lien  upon  the 

Rhode  hland,-43reEi.  Stat.  (1872),  Kans.  344;  Mills  v.  Blias,  55  K.  Y. 

p.  456,  §  12.  139;    Sheridan  v.    Andrews,   49  Id. 

ii<mUi  Carolina.— 'Uev.  Stat.  (1873),  478;  Brown  v.  Goodwin,  75  Id.  409; 

p.  600,  §  155.  MitcheU  v.  Smith,  53  Id.  413;   Ay- 

Virffinia.—Code  (1860),  p.  770,  §  5.  rault  v.  Murphy,  54  Id.  203;  Puller 

)K«<   rir(7tnia.— Rev.  Stat.  (1879),  v.    Scribner,   76    Id.    190;    Page  v. 

▼.  2,  p.  932,  §  14.  Waring,  76  Id.  463;   Farmers*  Nat. 

JKMcwwm.— Rev.  Stat.  (1871),  v.  2,  B'k  v.    Fletcher,  44  Iowa,  252;  Stuy- 

p.  1428,  §  7.  vesantv.  Hall,  2  Barb.  Ch.  l51;Stuy- 

^  In  some  of  these  statutes  the  oper-  vesant  v.  Hone,  1  Sandf.  *Ch.  419; 
ation  of  the  statutory  notice  is  con-  White  v.  Perry,  14  W.  Va.  66;  May- 
fined  to  particular  kinds  of  personal  berry  v.  Morris,  62  Ala.  113;  Trcd- 
property.  way  v.  McDonald,  51  Iowa,  663;  Jones 

Kansas. — Comp.     Laws,    Dassler's  v.  McNarrin,  68  Me.  334;  Weeks  v. 

ed.  (1881),  p.  612,  §  81.  Tomes,  16  Hun,  349;  JaflFray  v.  Brown, 

Maine.— Rev.  Stat.  (1871),  p.  620,  17  Id.  575;  Drake  v.  CroweU,  40  N. 

§  24;  p.  626,  §  56.  J.  L.  58. 

Massachtuetts. — Gen.   Stat.   (1860),       'Worsley  v.  Earl  of  Scarborough, 

p.  626,  §  51;  p.  627,  §  57;  alsoSuppVt  3  Atk.  392;  Churchil  v.  Grove,  1  Ch. 

(i860),  p.    12,  §    1;    Suppl't  (1873),  Cas.  35;  Freem.  Ch,  Cas.  176;  Lane 

p.  46,  §  1.  V.  Jackson,  20  Beav.  535;  Lee  v.  Green, 

JN^no     Hampshirt.  —  Gen.      Laws  6  De  G.  M.  &  G.  155. 
(1878),  p.  518,  §  3,  p.  519,  §  16.  'The  notice  then  arose  from  the 

VeriMmL—OecL.    Stat.     (1870),    p.  Us  pendens,  and  not  by  virtue  of  any 

294,  §  37;  p.  997,  §  1.  particular  attribute  of  the  judgment 

<  See  as  illustrations,  Todd  v.  Out-  itself.     See  ante,  §§  633,  634,  on  the 

law,  79  N.  C.  235;  Majors  v.  Cowell,  effect  of  a  lis  pendens, 
61    Oal.   478;  Dresser  v.   Wood,    15 

Vol.  n-6 


82  EQUITY  JUBIBPBUDENCE. 

property  affected  by  tbe  suit.*  While  this  original  rule  was 
still  unmodified  by  statute,  a  purchaser  of  the  property  affected 
by  a  judgment,  even  though  it  was  not  docketed,  would  be 
bound  by  it,  provided  he  had,  prior  to  the  purchase,  received 
actual  notice  of  it.*  If  it  was  shown  that  a  subsequent  pur- 
chaser had  made  a  search  for  judgments,  actual  notice  of  au 
existing  judgment  might  also  be  inferred  from  that  fact.'  The 
British  parliament  has,  within  the  past  generation,  completely 
changed  the  original  law  concerning  the  effect  of  judgments, 
and  has  adopted  another  policy  for  England  and  Ireland,  which 
is  carried  out  by  very  stringent  statutory  enactments.  By  a 
progressive  series  of  statutes,  a  system  of  registration  has  been 
established  for  all  judgments  and  decrees;  if  duly  registered 
within  the  times  and  in  the  modes  prescribed  by  the  statutes, 
they  operate  as  constructive  notice;  all  judgments  and  decrees 
not  thus  duly  registered  within  the  times  and  in  the  manner 
prescribed  are  declared  to  be  void  or  to  lose  their  priority,  both 
in  law  and  in  equity,  as  against  subsequent  purchasers,  mort- 
gagees, and  creditors,  notwithstanding  any  notice  which  the 
latter-named  persons  may  have  had.^  Under  these  statutes,  no 
notice,  either  constructive  or  actual,  can  take  the  place  of  a 
regular  registry.  A  subsequent  purchaser,  mortgagee,  or  cred- 
itor obtaining  an  interest  in  or  claim  on  the  land,  where  the 
prior  judgment  or  decree  was  not  properly  registered  in  pursu- 
ance of  tbe  statute,  is  protected  even  though  he  had  received 
the  most  complete  actual  notice  of  such  judgment  or  decree. 
The  legislative  policy  is  that  a  purchaser  or  incumbrancer  should 

^  See  Lee  v.  Green,  6  De  G.  M.  &  c.  82,  said  section  enacts,  '*  that  no 

G.  155,  168,  ;)€r  Lord  Ch.  Cranworth.  judgment  or   decree,   order   or    rule 

'  Davis  y.  Strathmore,  16  Ves.  410.  which  might  be  registered  under  said 

'Procter  v.  Cooper,  2  Drew.  1;  18  act  of  the  firstand  second  years  of  Her 

Jur.  444;  1  Jur.  N.  S.  149.     As  to  the  Majesty,  shall  affect  any  lands,  tcne- 

efifect  of  notice  or  want  of  notice  of  a  ments,  or  hereditaments,  at  law  or  in 

registered  judgment  upon  a  purchaser,  equity,  as  to  purchasers,  mortgagees, 

see  Knight  v.  Focock,  24  Beav.  436;  or  creditors,  unless  and  until  such  a 

€k)yemors  of  the  Gray  Coat  Hospital  memorandum  or  minute  as  in  the  said 

v.  Westminster  etc.  Comm'rs,  1  De  act  mentioned  shall  have  been  left  with 

G.  &  J.  631;  Freer  y.  Hesse,  4  De  G.  the  proper  officer  of  the  proper  court, 

M.  &  G.  495.  any  notice  of  any  such  judgment,  de- 

*  See  the  following  Ekiglish  statutes:  cree,  order,  or  rule  to  any  such  pur> 

1  and  2  Vict.,  c.  110;  2  and  3  Id.,  c.  chaser,  mortgagee,  or  creditor  in  any 

11;  3  and  4  Id.,  c.  82;  18  and  19  Id.,  wise  notwithstanding.*'    The  next  sec- 

0.  15;  23  and  24  Id.,  c.  38;  27  and  28  tion,  §  5  of  the  same  act  of  18  and  19 

Id.,  c.  112.    As  an  illustration  of  the  Vict.,  c.  15,  after  reciting  provisions 

provisions  of  these  statutes  and  of  the  of  the  prior  statutes,  ana  explaining 

system  which  they  establish,  I  quote  the  same,  adds:  *'  So  that  notice  oi 

a  part  of  §  4  of  the  act  of  18  and  19  any  judgment,  decree,  or  rule  not  duly 

Vict.,  c.  15.     After  reciting  the  pro-  registered  shall  not  avail  acainst  pur- 

visions  of  the  act  of  1  and  2  Id. ,  c.  110,  cluisers,  mortgagees,  or  creditors  as  to 

as  enlarged  by  the  act  of  3  and  4  Id.,  lands,  tenements,  or  hereditaments.** 
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jiot  be  obliged  to  look  beyond  the  official  records  or  books  of 
registry;  if  a  faithfal  search  discloses  no  judgment,  the  statute 
has  made  him  absolutely  secure.^ 

§  642.  American  Legislation. — A  statutory  policy  ^nth  re- 
spect to  judgments  has  also  been  adopted  in  this  country,  which 
is  substantiaUy  the  same  throughout  all  the  states.  The  state 
statutes  haTO  generally  proyided,  with  Tariations  in  the  detail, 
a  mode  of  docketing  judgments  at  law;  and  the  same  method 
has  been  extended  in  many  states  to  equitable  decrees  and 
judgments  for  the  recovery  of  money.  This  docketed  judg- 
ment or  decree  is  generally  made  a  lien,  for  a  prescribed  period 
of  time,  upon  all  lands  of  the  judgment  debtor  situated  within 
the  same  county,  and  a  constructive  notice  to  all  subsequent 
purchasers  and  incumbrancers  of  such  lands.  Intended  pur- 
chasers or  incumbrancers  are  therefore  obliged,  for  their  own 
protection,  to  make  a  search  of  the  official  records  over  the 
period  during  which  the  statutory  effect  is  given  to  the  docketed 
judgment.  In  many  of  the  states  provision  is  also  made  by  the 
statutes  for  the  registration  or  recording  of  equitable  decrees, 
and  for  the  effect  of  such  recording  or  registration  upon  those 
persons  who  subsequently  acquired  interests  in  the  property 
covered  by  the  decree. 

§  643.  In  giving  an  interpretation  to  these  statutes  con- 
cerning the  docketing  of  judgments  and  registration  of  decrees, 
and  in  determining  the  questions  which  have  arisen  therefrom 
concerning  the  constructive  notice  created  by  the  docket  or 
record,  and  concerning  any  notice  which  may  supply  the  want 
of  a  proper  docket  or  record,  rules  have  been  adopted  in  the 
various  states  quite  analogous  to  those  established  by  the  courts 
with  reference  to  the  recording  or  registration  of  deeds,  mort- 
gages, and  other  instruments.  The  statement  and  discussion 
of  these  rules  and  of  the  questions  connected  therewith,  so  far 
as  they  fall  within  the  domain  of  equity,  will  therefore  find 
their  proper  place  under  the  next  following  section  concerning 
priorities.' 

^Greaves  v.  Tofield,  L.  R.,  14  Gh.  aystem  of  reffiitration  established  in 

Biv.  563,  505f  per  Jeseel,  M.  R.;  p.  IrelAnd,  see  the  following  acts:  3  and 

671,  per  James,  L.  J*>  P-  575,  per  4  Vict ,  c.  105;  11  and  12Xd.,  o.  120;  13 

BacflUlay,  L.  X;  Lee  v.  Green,  6  Ve  and  14  Id.,  c.  29,  and  34  and  35  Id., 

G.  M.  &  G.  155,  168,  per  Lord  Ghan.  c.  72;  and  Hickson  v.  Gollis,  1  Jo.  ft 

Granworth;  Beayan  ▼.  Earl  of  Oxford,  Lat.  94,  113;  Eyre  v.  McDowell,  9  H. 

6  De  G.  M.  &  G.  492,  499,  500;  Hick-  L.  Gas.  619;  see  also  the  English  edit- 

son  V.  Gollis,  1  Jo.  &  Lat.  94,  113,  or'snote  toLe  Nevev.  LeKeve,2£q. 

per  Lord    St.    Leooaids;    Shaw    ▼.  Lead.  Gas.  140, 141, 142  (4th  Am.  ed.) 
Keale,  6  H.  L.  Gas.  581,  reversing  S.       ^SeepoU,  §§  72M24. 
G.,  20  Beav.  157.    For  the  statutoiy 
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§  644.  6<  By  Reglstratioa  or  Recording  of  Instni- 
ments. — The  subject  to  be  considered  under  tbis  subdivision  is 
one  of  tbe  highest  x^i^&ctical  importance,  both  at  la^  and  in 
equity,  throughout  all  the  American  states.  While  the  decisions 
of  the  English  courts  growing  out  of  the  local  registration  stat- 
utes of  t^at  country  are  few,  and  of  little  assistance  to  the 
American  lawyer,  those  arising  under  our  own  statutory  system 
are  exceedingly  numerous,  and  often  involve  questions  of  great 
magnitude  and  difficulty.  Many  of  the  questions  suggested  by 
these  recording  acts,  and  among  them  those  which  are  the  most 
difficult,  and  which  have  occasioned  the  greatest  conflict  of  ju- 
dicial opinion,  properly  belong  to  the  general  subject  of  priori- 
ties, and  will  be  examined  in  the  subsequent  sections  which 
treat  of  **  Priorities  and  the  Effects  of  Notice  "  and  of  "  Pur- 
chasers in  Good  Faith  without  Notice."  In  the  present  sub- 
division I  shall  simply  consider  the  effect  of  the  statutory  record 
as  a  notice;  when,  how  far,  and  of  what  the  record  is  a  notice; 
and  when  and  how  far  any  other  notice  may  supply  the  want  of 
that  created  by  a  statutory  registration.  The  whole  discussion 
will  be  separated  into  the  following  subordinate  heads:  (1) 
Statement  of  the  statutory  system;  (2)  General  theory,  object, 
and  scope  of  the  statutes;  (3)  Requisites  of  the  record  in  order 
that  it  may- be  a  constructive  notice;  (4)  Of  what  the  record  is 
a  constructive  notice;  (5)  To  whom  it  is  a  notice;  (6)  Effect  of 
other  kinds  of  notice  in  the  absence  of  a  record;  (7)  What  kind 
of  notice  is  sufficient  to  produce  such  effect;  (8)  Judgments 
under  the  recording  acts. 

§  645.  (1)  The  Statutory  System  in  England.— No  gen- 
.eral  system  of  registration  has  ever  been  adopted  in  England. 
For  certain  special  reasons,  however,  local  statutes  were  passed 
early  in  the  last  century  providing  for  a  registration  in  two  or 
three  counties  or  parts  of  counties.  Other  statutes  have  ex- 
tended the  method  of  registration  into  Ireland.  The  provisions 
of  the  different  English  statutes  are  the  same.  They  enact,  in 
substance,  that  a  '' memorial"  of  all  deeds  and  conveyances 
affecting  lands  within  the  specified  county,  may  be  registered  in 
a  prescribed  manner;  and  that  "  every  such  conveyance  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  a  valuable  consideration,"  unless  a 
memorial  thereof  shall  be  registered  before  the  registering  of  a 
memorial  of  the  conveyance  under  which  such  subsequent  pur- 
chaser or  mortgagee  shall  claim. ^    It  will  be  observed  that  this 

^See  "Registry  Act  for  the  West  4;  "Registry  Act  for  Middlesex,"  7 
Riding  of  Yorkshire,"  2  and  3  Anne,  c.    Anno,  c.  120;  for  Korth  Riding  ot 
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lAugn&ge  providing  for  registration  is  permissiye,  not  compul> 
8ory;  and  nothing  is  said  concerning  the  registry  operating  as 
a  notice,  either  actual  or  constructive,  to  subsequent  purchasers 
and  incumbrancers.  In  construing  this  statute  the  English 
courts  have  given  a  broad  meaning  to  the  word  **  conveyance" 
in  the  clause  which  provides  for  the  registration  of  any*"  deed  or 
conveyance/'  They  hold  that  it  denotes  any  instrument  which 
carries  from  one  person  to  another  an  interest,  whether  legal 
or  equitable,  in  land.  It  would  therefore  embrace  any  instru- 
ment in  writing,  though  not  under  seal,  which  created  an 
equitable  lien  or  charge,  as  well  as  one  creatiog  an  estate.^ 

§  646.  In  the  United  States. — While  there  is  some  variation 
in  the  detail  among  the  statutes  of  the  various  states,  the  cen- 
tral conception  and  essential  plan  of  the  system  are  substan- 
tially the  same  in  all.  Many  of  the  acts  provide  in  general 
terms  for  the  recording  of  deeds  and  conveyances;  others 
specifically  enumerate  the  kinds  of  writings  which  may  be 
registered,  including  deeds,  leases,  mortgages,  assignments  of 

Yorkfihire,  8  Geo.  11.,  c  6;  for  East  8,  12,  j^er  Lord  Chancellor  Cairns.  A 
Kidin^  of  Yorkshire,  6  Anne,  c.  35;  mortgage  had  been  given  which  pro- 
for  Kingston  upon  Hull,  6  Anne,  c.  vided  for  future  advances  to  be  made 
35;  Irish  Hegistry  Act,  0  Anne,  c.  2.  by  the  mortgagee,  and  for  his  being 
There  is  a  very  substantial  difference  secured  by  it  with  respect  to  such  ad- 
between  the  wording  of  the  Irish  act  vances.  This  mortgage  had  been  duly 
and  that  of  the  Engli^  statutes,  and  registered  under  the  West  Riding 
it  more  resembles  in  its  design  and  act.  The  mortgagee  madeasubsequent 
effect  the  system  which  prevaiSin  the  further  advance,  and  to  secure  its  pay- 
United  States.  It  expressly  eives  an  ment  the  mortgagor  gave  a  written 
absolute  priority  to  the  deed  or  con-  instrument  not  under  seal  creating  a 
veyance  first  registered,  and  a  subse-  further  charge  upon  the  premises, 
quent  purchaser  for  value  holding  ihe  The  question  arose  whether  tJiis  in- 
legal  estate,  even  though  he  has  no  strument  should  have  been  registered 
actual  notice  of  an  e(}uitable  estate  so  as  to  give  the  mortgagee  priority  • 
previously  registered,  is  nevertheless  over  a  subsequent  second  morteaee 
bound  by  such  prior  registered  interest,  which  was  registered.  The  court  held 
and  compelled  to  give  effect  to  it.  In  that  the  instrument  was  a  '*  convey - 
other  words,  the  prior  registry  in  Ire-  ance"and  should  have  been  registered, 
land  is  a  constructive  notice  to  all  sub-  Lord  Cairns  said:  '*  There  is  no  magi- 
sequent  purchasers.  In  this  respect  cal  meaning  in  the  word  *  conyey- 
the  Irish  act  is  the  same  in  its  scope  ance;'  it  denotes  an  instrument  which 
and  effect  as  the  American  system,  carries  from  one  person  to  another  an 
See  the  following  cases,  which  give  a  interest  in  land.  Now,  an  instrument 
oonstruction  to  this  statute:  Bushell  giving  to  a  person  a  charge  upon  land 
V.  Bushell,  1  Sch.  &  Lef.  98;  Latouche  pves  him  an  interest  in  the  land;  if 
V.  Lord  Ihinsany,  1  Id.  159,  160;  he  has  a  mortgage  already,  it  gives 
Thompson  V.  Simpson,  1  Dr.  &  War.  him  a  further  interest;  and  so,  whether 
459;  Drew  v.  Lord  Norbury,  3  Jo.  &  made  in  fayor  of  a  person  who  has  al- 
Lat.  267;  9  Ir.  £q.  Rep.  171;  Mill  v.  ready  a  charge,  or  of  another  person, 
Hill,  12  Id.  107;  3  a.  L.  Cas.  828;  it  is  a  conveyance  of  an  interest  in  the 
Hunter  v.  Kennedy,  1  Ir.  Ch.  Hep.  land."  I  see  no  reason  whv  this  de- 
148;  Corbett  v.  Cantillon,  5  Id.  126;  cision  should  not  apply,  and  why  the 
In  re  Driscoll,  1  I.  H.  £q.  285;  note  same  interpretation  should  not  be 
of  Eng.  ed.,  2  £q.  Leaa.  Cas.  119  given,  to  the  word  ''conveyance" 
(4th  Am.  ed.)  when  it  is  used  in  the  analogous 
^  Urediand  v.  Potter,  L.  B.,  10  Ch.  statutes  of  the  American  states. 
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mortgages  and  of  leases,  agreements  for  the  purchase  and  sale 
of  land,  and  in  fact  all  species  of  vrritten  instruments  by  which 
any  estate,  interest,  or  incumbrance,  legal  or  equitable,  in  or 
upon  land,  is  created  or  transferred.^  In  most  of  the  states  this 
language  authorizing  a  registration  is  peimissive  only,  but  in  a 
few  of  them  it  is  virtually  mandatory.    Every  such  conveyance 

*For  additional  cases  interpret-  California. — Civ.  Code,  §§  1107, 
ing  these  statutes,  see  post,  §  G64.  121^-1217,2934,2935,2950.  See  Odd 
Some  knowledge  of  the  material  por-  Fellows  S.  Bk.  v.  Banton,  46  Cal.  603; 
tions  of  these  diiSercDt  statutory  forms  McMinn  y.  O'Connor,  27  Id.  238; 
is  absolutely  essential  to  any  correct  Fogarty  v.  Sawyer,  23  Id.  670;  Wood- 
understanding  of  the  rules  laid  down  worth  y.  Guzman,  1  Id.  203;  Call  v. 
by  the  courts.  The  decisions  in  one  Hastings,  3  Id.  179;  Bird  v.  Dennison, 
state  might  be  entirely  misleading  in  7  Id.  297;  Chamberlain  v.  Bell,  7  Id. 
another  state,  unless  the  peculiar  292;  Dennis  v.  Burritt,  6  Id.  070; 
statutory  language  in  the  first  were  Hunter  v.  Watson,  12  Id.  363;  McCabe 
observed.  As  mentioned  in  the  text,  v.  Gny,  20  Id.  509;  Snodgrass  v. 
scyeral  types  of  legislation  prevail  in  Ricketts,  13  Id.  359;  Landers  v.  Bol- 
the  various  states.  I  have  arranged  ton,  26  Id.  393;  Frey  v.  Clifford,  44 
the  statutes  into  classes,  according  to  Id.  335;  Packuxl  v.  Johnson,  51  Id. 
these  types,  which  are  determined  by  546;  Wilcoxson  v.  Miller,  49  Id.  193; 
the  materieJ  and  controlling  terms  Patterson  y.  Donner,  48  Id.  369;  Long 
found  in  each.  The  statutes  of  each  v.  Dollarhide,  24  Id.  218;  Fair  v. 
class  are  substantially  alike,  with  Stevenot,  29  Id.  486;  Mahouey  v.  Mid- 
respect  to  these  main  features,  al-  dleton,  41  Id.  41 ;  Jones  v.  Marks,  47 
though  their  language  may  vary  con-  Id.  242;  0*Rourke  y.  O'Connor,  39  Id. 
siderably.  In  almost  every  state  it  is  442;  Smith  v.  Yule,  31  Id.  180; 
enacted  that  filing  or  depositing  the  Thompson  v.  Pioche,  44  Id.  508;  Law- 
instrument  for  record  in  the  proper  ton  v.  Gordon,  37  Id.  202;  Vassault  v. 
office,  has  the  same  effect  with  respect  Austin,  36  Id.  691. 
to  notice,  priority,  etc.,  as  the  actual  Colorado, — Gen.  Laws,  p.  139,  ch. 
i-egistration  produces.  18,  §  17. 

IHrst  Class. — No  period  is  specified  Dahoia. — Rev.  Code  (1877),  p.  341, 

within  which  the   record   must   be  §671. 

made.    No  express  mention  is  made  Idaho, — Key.  Laws  (1975),  p.  601. 

of  notice,   actual  or  constructive,  in  Middgan, — Comp.  Laws  (1871),  pp. 

place  of  a  record.    The  material  pro-  1345,    1346,   §4321.      See    Doyle   v. 

vision  is,  in  substance,  that  every  con-  Steyens,  4  Mich.  87;  Warner  v.  Whit- 

*  veyance  not  duly  recorded  ^all  be  taker,  6  Id.  133;  Barrows  v.  Baugh- 

void  as  against  subseauent  purchasers  man,    9   Id.   213;   Willcox   v.   Hill, 

or  mortgagees  in  gooa  faith  and  for  a  11  Id.  256, 263;  Rood  v.  Chapin,  Walk, 

valuable   consideration,    whose   con-  Ch.  79;  Godfrey  v.  Disbrow,  Id.  260. 

yeyance  is  first  duly  recorded.     In  Minnesota, — Stat.  (1878),  p.  537,  c. 

several  of  these  states  a'tditors  are  40,  §  21 ;  Smith  v.  Gibson,  15  Minn. 

i*oined  with  subsequent  purchasers.  89,  99;  Coy  v.  Coy,  15  Id.  119,  126. 

n  some**  conveyance  "includes  every  MotUana. — ^Laws  (1872),  pp.  400, 

instrument  affecting  land;  and  assign-  401. 

ments  of  mortgages  are  often  expressly  Nevada, — Comp.   Laws  (1873),   p. 

mentioned  in  statutes  belonging  to  all  83,  §§  252-254;  see  Grellet  v.  Hells- 

the  classes.  horn,  4  Nev.  526. 

Neto    rorit.— 2    R.     S.,    p.    1119,  Nortfi     Carolina,  —Battle's     Rev. 

§165;  Fay's  Dig.  of  Laws  (1876),  v.l,  (1873),  p.   354,  c.  35,  §12.     Unless 

p.  580.     See  Westbrook  v.  Gleason,  recorded  conveyance  is  void  as  against 

79  N.  Y.  23,  and  cases  cited;  Judson  creditors  and  subsequent  purchasers 

V.  Dada,  79  Id.  373;  Page  v.  War-  for  value.     No  notice  whatever  will 

ing,  76  Id.  463;  Lacustrine  etc.  Co.  take  the  place  of  a  record.     Robinson 

V.  Lake  Guano  etc.  Co.,  82  Id.  476;  v.  Willough^,  70  N.  C.  358;  Fleming 

Hoyt  V.  Thompson,  6  Id.  347;  Newton  v.  Burcin,  2  fred.  Eq.  584;  Leggett  v. 

v.  McLean,  41  Barb.  285;  Schutt  y.  Bullock,  Bnsb.  L.  283. 

Larcrc,  6  Id,  373;  Truscott  v.  King,  \rashingto7i,—L&WB  (1859),  p.  209. 

6  Id.  346;  Fort  V.  Burch,  6  Id.  60.  Wisconsin.— Bjqv.   Stat.    (1871),   p. 
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or  other  instrument  unless  recorded,  is  declared  to  be  Yoid  as 
against  subsequent  purchasers  or  incumbrancers  in  good  faith  for 

a  valuable  consideration  whose  muniments  of  title  are  first  put 
on  record.     In  several  of  the  states  the  effect  of  a  notice  of  a 

prior  unregistered  instrusnent  is  expressly  recognized  by  the 

statute;  in  a  few  of  them  such  a  notice  is  required  to  be  ''  ao- 

1147,   §27;   Bee   Ely  ▼.   Wilcox,   20  for  record.    See  Byers  v.  Englei.  16 

Wise.  551.    Possession  a  constructive  Ark.  543;  Hamilton  v.  Fowlkes,  16 

notice.     Ely  V.  Wilcox,  20  Wise.  551;  Id.   340;  also  Ibid,   p.   770,   §4288. 

Stewart  v.  McSweeney,  14  Id.  468;  Mortgages  are  a  lien  only  from  time 

Pery  v.  Pfeiffer,   18  Id.  510;  Gee  v.  of  filing  for  record.     See  Dacoway  v. 

Bolton,  17  Id.  604.  Gait,  20  Ark.  190. 

Connecticut.  —  Rev.  (1875),  p.  353,  Delaware,  —Laws  (1874),  p.  504,  c. 

§11.'   Quite  different  in  terms  from  83,  §§  17,  19.     As  to  mortgages  like 

the  forgoing.    No  conveyance  is  effec-  Arkansas.     Deeds  must  be  recorded 

taal  against  any  other  person  except  within  one  yeay;  or  else  invalid  against 

the  grantor  and  his  heirs,  until  re-  subsequent  fair  creditors,  mortgagees, 

corded.     Record    of   an    instrument  or  purchasers  for  a  valuable  considera- 

creating  an  equitable  interest  is  notice  tion  and  without  notice. 

to  every  one  of  such  interest.     See  Florida. — Bush's  Dig.,  p.  151.    Un- 

Hartmyer  v.  Gates,  1  Root,  61;  Ray  less  recorded,  void  as  against  credit- 

V.  Bush,  1  Id.  81;  Franklin  v.  Can-  ors,   and  subsequent   purchasers  for 

non,  1  Id.  500;   Welch  v.  Gould,  2  value  and  without  notice. 

Id.  287;  Judd  v.  Woodruff,  2  Id.  298.  Illinois,— Uev.  Stat,  by  Hurd  (1880), 

Priority.    St.  Andrews  v.  Lockwood,  p.   271,   §  30.     Unless  recorded,  are 

2  Boot,  239;  Hall's  Heirs  v.   Hall,  2  void  as  against  creditors  and  subse- 

Id.   383;  Beers  v.  Hawley,  2  Conn,  quent  purchasers  for  value  without 

4G7;  Hinman  v.  Hinman,  4  Id.  575;  notice. 

Hine  v.  Bobbins,  8  Id.  342;  Wheaton  yoira.— Rev.  Code  by  Millei-  (1880), 

▼.  Dyer,  15  Id.  307.     Defective  deed  p.  527,  §  1941.     Substantially  same  as 

no  notice.     Watson  v.  Wells,  5  Conn.  last.     See,  concerning  notice,  Senter 

468;  Carter  v.  Champion,  8  Id.  549;  v.  Turner,  10  Iowa,  517;  Brinton  v. 

Sumner  v.  Rhoda,  14  Id.  135.     Equi-  Seevers,  12  Id.  389;  Dargin  v.  Beeker, 

table  conveyance.    Dickenson  v.  Glen-  10  Id.  571;  Koons  v.  Grooves,  20  Id. 

ney,  27  Conn.  104.  373;   Bringholff  v.  Munzenmaier,  20 

JVei£7/ya77i;v(/tsre.— Gen.Laws(1878),  Id.  513;  Gardner  v.  Cole,  21  Id.  205; 
p.  323,  c.  1.35,  §4.  Like  Connecticut.  Willard  v.  Kramer,  36  Id.  22,  Sub- 
See  Patten  v.  Moore,  32  N.  H.  382,  sequent  purchasers.  Calvin  v.  Bow- 
384.  man,  10  Iowa,  529;  Scoles  v.  Wilsey,* 

Bhode  Island.— Gen,  Stat   (1872),  11  Id.  261;  Miller  v.  Bradford,  12  Id. 

p.  350,  c  162,  §  4.    Like  Connecticut.  14;  Bostwick  v.  Powers,  12  Id.  456; 

Kermon^.— Gen.  Stat.  (1870),  p.  448,  English  v.  Waples,  13  Id.  570:  Haynes 

§7.     Like    Connecticut.     See   Gris-  v.  Seachrest,  13  Id.  455;   Breed  v. 

wold  V.  Smith,  10  Vt.  452.  Conley,  14  Id.  269;  Stewart  v.  Huff, 

Second  CUlss, — No  period  is  specified  19  Id.  557;  Grower  v.  Doheuey,  33  Id. 

within  which  a  record  must  be  made.  36. 

It  is  provided  in  substance  that  con-  Kansas, — Comp.   Laws  (1879),   by 

veyances  not  recorded  are  void  as  to  Dassler,  p.  212,  §  1043.   Filing  for  rec- 

subeequent   purchasers    and   incum-  ord  is  notice.     Until  so  filed,  instru- 

brancers  in  good  faith  tm'^iou^  notice^  ments  are  notvalid  except  between  the 

wbose  instruments  are  first  recorded,  parties  and  as  to  persons  having  actual 

In  some  states  creditors  are  added  to  notice.  See,  concerning  notice.  School 

subsequent  purchasers.  Dist.  v.  Taylor,  19Kans.  287;  Simpson 

Arkansas, — Digest  (1874),   p.   275,  v.  Munder,  3  Id.  172;  Brown  v.  Simp- 

§  861.     Ko  deed,  or  instrument,  for  son,  4  Id.  76;  Claggett  v.  Crall,  12  la. 

the  conveyance  of  any  real  estate,  or  393,  397;  Wickersham  v.  Chicago  etc. 

by  which  the  title  thereto  may  be  ef-  Co.,  18  Id.  487;  Johnson  v.  Clark,  18 

fected,  shall  be  valid  against  a  sub-  Id.  157,  164;  Jones  v.  Lapham,  15  Id. 

sequent  purchaser  for  a  valuable  con-  540. 

siaeration  without   actual  notice^  or  Kentucky. — Gen.    Stat.    (1873),   p'. 

against  any  creditor,  unless  it  bo  filed  256,  §  10.     Until  filed  for  record  are 
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tual; "  while  in  the  majority  the  legislation  is  silent  upon  the 
subject  of  notice  in  the  place  of  recording,  and  its  effect  is 
thus  left  to  judicial  construction.  It  would  be  impossible  to 
give  in  the  text  any  more  exact  account  of  this  legislative  sys- 
tem, but  I  have  added  in  the  preceding  foot-note  an  abstract  of 
the  statutes,  the  states  being  arranged  in  classes  according  to 
the  varying  types  of  their  legislation. 

invalid  against  subsequent  purchasers  v.  Gregory,  8  Id.  435;  Berkley  r. 
for  value  without  notice,  or  against  Lamb,  8  Id.  399.  Consideration  ncc- 
creditors.  See  Graves  v.  Ward,  2  essary.  Merriman  v.  Hyde,  9  Neb. 
Duv.  301.    Effect  of  notice.      Fore-    120.     Priority.     Harral  v.   Gray,  10 

gaugh  V.  Appold,  17  B.  Mon.  625,    Id.  189;  Lincoln  B.  &  S.  Association 
31.  V.  Hass,  10  Id.  683;  Hooker  v.  Ham- 

Maine, — ^Rev.  Stat.  (1871)i  p.  560,  mill,  7  Id.  234;  Jones  v.  Johnson  Har- 
c.  73,  §8.  Unless  recorded  are  not  vesterCo.,  8  Id.  451. 
valid  against  any  one  except  the  New  Mexico.— 4^omp.  Laws  (1865), 
grantor,  his  heirs,  devisees,  and  persons  c  44.  Substantially  same  as  Kansas, 
having  actual  notice.  See  Porter  v.  Tennessee. — Code,  §§  2005,  2032. 
Sevey,  43  Me.  519;  Goodwin  v.  Cloud-  Unless  recorded,  void  against  existing 
man,  43  Id.  577;  Merrill  v.  Ireland,  or  subsequent  creditors,  or  bona  Jide 
40  Id.  569;  Hanly  v.  Morse,  32  Id.  purchasers  without  notice.  Filing  for 
287;  Spoflford  v.  Weston,  29  Id.  140;  record  is  notice.  See  Thomas  v. 
Butler  V.  IStevens,  26  Id.  484;  Roberts  Bkckemore,  5  Yerg.  113,  124;  Hays 
v.  Bourne,  23  Id.  165;  Veazie  v.  v.  McGuire,  8  Id.  92,  100;  Vance  v. 
Parker,  23  Id.  170;  Pierce  v.  Taylor,  McNairy,  3  Id.  176;  Shields  v.  Mit- 
23  Id.  246;  Racklefif  v.  Norton,  19  Id.  chell,  10  Id.  8;  May  v.  McKeenon,  6 
274;  Lawrence  v.  Tucker,  7  Id.  195;  Humph.  209. 
Kent  v.  Plummer,  Id.  464.  iTecwia.— Pasch.  Dig.,  §§4334,  4988, 

MasHaclnmeUs. — Gen.  Stat.,  p.  466,  4994.  Substantially  same  as  Illinois, 
c.  89,  §§1-3.  Same  as  Maine.  See  West  Virginia,— Code  (1870),  c.  74, 
Stetson  V.  Gulliver,  2  Gush.  494,  497;  §§5-8.  Substantially  as  Hliuois. 
Dole  V.  Thurlow,  12  Mete.  157,  163;  Third  Class,— The  peculiar  features 
Bay  ley  v.  Bailey,  5  Gray,  505,  510;  of  the  statutes  of  this  class  arc,  that 
Marshall  v.  Fisk,  6  Mass.  24,  30;  Cof-  they  require  the  record  to  be  made 
fin  v.  Ray,  1  Mete.  212;  Flynt  v.  Ar-  within  a  specified  period  after  execu- 
nold,  2  Id.  619;  Curtis  v.  Mundy,  3  tion  of  the  instrument,  or  else  it  is 
Id.  405;  Houghton  v.  Bartholomew,  void  as  against  subsequent  purchasers 
10  Id.  138;  Poinroy  v.  Stevens,  11  Id.  who  are  wUhout  noHce,  and  in  some 
244;  Stewart  v.  Clark,  13  Id.  79.  states  creditors  are  added.     Filing  for 

Mississippi, — Rev.  Code  (1871),   p.    record  is  generally  made  equivalent  to 
503.     Unless  filed  for  record,  are  void   an  actual  recording, 
against  creditors  and  subsequent  pur-       Alabama. — Code  (1867),  p.  364,  §§ 
chasers  for  value  without  notice.  1557,  1558.    Conveyances  of  uncon- 

Missouri. — Wagn.  Stat.  (1872),  p.  ditional  estates,  mortgages,  and  simi- 
277,  c.  25,  §§25,26.  Same  as  Kan-  lar  instruments  to  secure  a  ^e&^rr(?n^(2 
sas.  See  Reed  v.  Ownby,  44  Mo.  204;  at  the  date  thereof,  are  void  as  to  pur- 
Valentine  V.  Ilamer,  20  Id.  133;  chasers  for  a  valuable  consideration, 
Davis  V.  Ownsby,  14  Id.  170.  mortgagees,  and  judgment  creditors, 

Nehraskn. — Comp.  Stat.  (1881),  p.  having  no  notice,  unless  recorded 
389,  c.  73,  §  16.  Unless  recorded,  within  three  months  from  their  date, 
arc  void  against  subsequent  pui*chasers  Other  deeds  and  mortgages  are  void 
and  incumbrancers  in  good  faith  and  as  to  the  same  parties  unless  recorded 
without  notice,  who  obtain  the  first  before  the  rights  of  such  parties  ac- 
record.  Sec  as  to  constructive  notice,  crue.  See  Coster  v.  B'k  of  Ga.,  24 
Edminster  v.  Higgius,  6  Neb.  269;  Ala.  37;  De  Vendal  v.  Malone,  25  Id. 
Gahvay  v.  Malchow,  7  Id.  289,  over-  272;  Gray's  Adm'rs  v.  Cruise,  36  Id. 
ruling  Bcnnet  v.  Fooks,  1  Id.  465;  559.  Notice  in  place  of  recording. 
Metz  v.  State  B'k  of  Brownville,  7  Wallis  v.  Rhea,  10  Ala.  451;  12  Id. 
Id.  171;  Colt  v.  Du  Bois,  7  Id.  394;  646;  Jordan  v.  Mead,  Id.  247;  Dear- 
Dorsey  v.  Hall,  7  Id.  465;  Mansfield   ing  v.  Watkins,  10  Id.  20;  Boyd  v. 
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§  647.  (2)  General  Theory,  Scope,  and  Object  of  the 
Statutes. — Under  this  bead  I  sball  explaiu,  witbout  enteriDg 
into  any  discussion  of  details,  the  general  interpretation  which 
has  been  put  upon  this  legislation  by  tbe  courts;  its  general 
object,  scope,  and  design;  how  far  it  is  intended  that  a  record 
should  be  constructive  notice  to  those  who  acquire  rights  in  the 

Beck,  29  Id.  703;  Wyatt  v.  Stew-  Coomba,  14  Id.  428;  Bloom  v.  Noggle, 
art,  34  Id.  716.  Valid  without  a  rec-  4  Ohio  St.  45;  Bercaw  t.  Gockerill, 
ord  between  the  parties  and  against   20  Id.  163. 

creditors  not  by  judgment.  Ohio  Life  SouOi  Carolina, — Rev.  Stat.  (1873), 
etc.  Co.  V.  Ledyard,  8  Ala.  866;  Daniel  pp.  41S2,  §  1,  424.  Conyeyances  must 
V.  Sorrells,  9  Id.  436;  Andrews  ▼.  be  recorded  within  six  morUha  and 
Boms,  11  Id.  691;  Smith  y.  Branch  mortgages  within  sixty  days^,  or  else 
B'k,  21  Id.  125;  Center  v.  P.  &  M.  invahd  against  sul^equent  cred- 
B'k,  22  Id.  743.  Filing  for  record  itors,  purchasers,  and  incumbrancers 
creates  notice,  and  it  mistake  in  copy-  for  value  and  without  notice.  See 
iu^  by  the  recorder  docs  not  affect  it.  Williams  v.  Beard,  1  S.  C.  309;  Boyee 
Hims  V.  Mima,  35  Ala.  23.  y.  Shiyer,  3  Id.  515;  Steele  v.  Mansell, 

Duarirt  of  Columbia,  ^"ELev.  Stat  6  Rich.  437;  Stokes  y.  Hodges,  11 
(1873),  pp.  52,53.  Must  be  recorded  Rich.  Kq.  135;  B'k  of  State  y.  S.  C. 
within  six  months,  or  else  yoid  as  to  all  Man.  Co.,  3  Strobh.  100;  Tact  y.  Craw- 
subsequent  purchasers  without  notice,    ford,    1    McCord,    265;    Massey    y. 

Gcorf/iff.— Code  (1873),  §§  1955-1960.  Thompson,  2  Nott  &  McC.  105;  Daw- 
Deeds  must  be  recorded  within  ont  son  y.  Dawson,  Rice  £q.  243;  McFall 
ytoTy  and  mortgages  within  iftret  y.  Sherrard,  Harper,  295. 
months,  otherwise  they  lose  their  Virginia, — Code  (1873),  ch.  114, 
priority  oyer  subsequent  deeds,  pur-  §§  4-9.  Mortgages  unless  recorded 
chaaes,  and  liens  recorded  in  time  and  are  void  as  to  creditors  and  subsequent 
without  notice  of  the  first.  A  record  purchasers  for  value  and  without  no- 
after  the  prescribed  period  is  notice  tice.  Deeds,  unless  recorded  within 
from  that  time.  See  Hardaway  y.  sixty  days,  are  void  as  to  same  parties. 
Sexnmcs,  24  Ga.  305.  As  to  notice,  See  Beverley  v.  Ellis,  1  Rand.  102; 
Hemdon  v.  Kimball,  7  Id.  432;  Ru-  Bird  v.  Wilkinson,  4  Leigh,  266; 
shim  y.  Shields,  Hid.  636;  Felton  v.  Beck's  Adm'rs  v.  De  Babtists,  4  Id. 
Pitman,  14  Id.  536;  Wyatt  v.  £lam,  349;  Lane  v.  Maaoh,  5  Id.  520;  Mc- 
10  Id.  335;  Burkhalter  v.  Ector,  26  Cliue  v.  Thistle's  Ex'rs,  2  Gratt.  182; 
Id.  55;  Lee  v.  Cato,  27  Id.  637;  Allen  Glazebrook's  AdmV  v.  Ragland's 
v.  Holding,  29  Id.  485;  S.  C,  32  Id.  AdmV,  8  Id.  344. 
418;  Williams  v.  Logan,  32  Id.  165;  Fourth  Class,— The  statutes  of  this 
Williams  v.  Adams,  43  Id.  407.  class  resemble  those  of  the  last  one  in 

Ohio, — Rev.  Stat.  (1880),  v.  1.  pp.  requiring  the  record  to  be  made  with- 
1034,  §§  4133,  4134.  All  instruments  in  a  prescribed  period  of  time  after 
for  the  conveyance  or  incumbrance  of  the  execution;  but  they  make  no  men- 
landmustberecordedwithintfixmonMtf,  tion  of  the  presence  or  absence  of  no- 
otherwise  are  deemed  fraudulent  as  to  tice  in  connection  with  the  subsequent 
any  subsequent  2M7»a/(/e purchaser  hav-  purchasers,  etc.,  who  obtain  a  first 
in^  at  the  time  of  h  is  purchase  noknowl-   record. 

e<^e  of  the  existence  of  such  prior  in-  Indiana, — Stat,  by  Gavin  &  Hord, 
stniment.  Record  made  after  the  six  p.  260,  §  16,  p.  261.  Every  con- 
months  is  notice  from  the  date  thereof,  veyance,  etc,  not  recorded  within 
See  Doe  v.  B'k  of  Cleveland,  3  Mc-  ninety  days,  is  void  against  a  subse- 
Lean,  140;  Smith  v.  Smith,  13  Ohio  quent  purchaser  or  mortgagee  in  gpod 
8t  532;  Lessee  of  Cunningham  v.  faith  and  for  a  valuable  consideration. 
Buckingham,  1  Ohio,  264;  Lessee  of  See  Reasoner  y.  Edmundson,  5  Ind. 
Allen  v.  Parish,  3 Id.  107;  Northrup's  393. 

Lessee  v.  Brehmer,  8  Id.  392;  Lessee  Maryland, — Rev.  Code  (1878),  p. 
of  Irvin  v.  Smith,  17  Id.  226;  Spader  385,  §§  16-19.  Instruments  must  be 
V.  Lawler,  17  Id.  371;  Leiby-s  Ex*rs  v.  recorded  within  six  months,  and  then 
Wolf,  10  Id.  83;  Price  v.  Methodist  take  effect  from  their  date;  other- 
Episcopal  Church,  4  Id.  515;  Stansell  wise  they  are  not  valid  for  purpose  of 
y.  Roberts,  13  Id.  148;  Mayham  y.   passing  title.    See  Byles  v.  Tome,  39 
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same  subject-matter;  and  what  kinds  and  classes  of  interests 
are  thus  affected  by  a  notice. 

§  648.  Tlie  English  Theory. — A  Tery  narrow  interpreta- 
tion has  been  put  upon  their  local  registry  acts  by  the  English 
courts.  As  the  language  authorizing  a  registration  is  permis- 
sive merely,  and  as  the  statute  is  silent  respecting  any  notice,  it 
is  settled  that  the  registry  of  a  deed  or  conveyance  is  not  of 
itself  a  notice  so  as  to  affect  a  subsequent  purchaser  who  has 
obtained  the  legal  estate.^    If ,  however,  it  be  shown  that  a  sub- 

Md.  461;  Cookers  Lessee  v.  Kell,  13  to  a  ftona Repurchaser  only:  Plamer 
Id.  469;  Hoopes  ▼.  Knell,  31  Id.  650;  v.  Bobertson,  6  S.  &  R.  179;  Poth  v. 
Bunding  Ass^n  v.  Willson,  41  Id.  514.  Anstatt,  4  W.  &  S.  .^07;  Bracken  v. 
Effective  from  date  when  recoided.  Miller,  4  Id.  102;  Hofftnan  y.  Stro- 
Owens  V.  Miller,  29  Md.  144;  Leppoe  hecker,  7  Watts,  00;  Jacques  v. 
V.  Nat.  Union  B*k,  32  Id.  136;  Knell  Weeks,  7  Id.  261;  Union  Qmal  Ca 
T.  Building  Ass'n,  34  Id,  67;  Adm'ra  v.  Young,  1  Whart.  432;  Sailor  v. 
of  Carson  v.  Phelps,  40  Id.  97;  Lester  Hertzog,  4  Id.  264;  Snider  v.  Snider,  3 
T.  Hardesty,  29  Id.  50;  Estate  of  Lei-  Phila.  160.  Notice.  Chen  v.  Bamet, 
man,  32  Id.  225.  Priority.  Cockey  11  S.  &  R.  389;  Harris  v.  Bell,  10  Id. 
V.  Mibie's  Lessee,  16  Md.  207;  Wit  39;  Boggs  v.  Vamer,  6  W.  &  S.  469; 
lard  8  Ex'rs  y.  Ramsburg,  22  Id.  206;  Parke  y.  Chadwick,  8  Id.  96;  Miller 
Nelson  y.  Hagerstown  Bank,  27  Id.  y.  Cresson,  5  Id.  284;  Green  y. 
61;  Wakh  y.  Boyle,  30  Id.  267;  Glenn  Drinker,  7  Id.  440;  Krider  v.  Lafferty, 
V.  Dayis,  35  Id.  215;  Busey  y.  Reese,  1  Whart.  303;  Kpley  y.  Witherow, 
38  Id.  264;  Homer  y.  Grosholz,  38  Id.  7  Watts,  167;  Rankin  v.  Porter,  7  Id. 
521;  Abrams  y.  Sheehan,  40  Id.  446;  387;  Kerns  y.  Swopc,  2  Id.  75;  Lewis 
Kane  y.  Roberts,  40  Id.  590.  y.  Bradfoi*d,  10  Id.  67;  Randall  v. 

Iftw  Jersey.  — Reyision,  p.  156,  Silverthom,  4  Barr.  173;  Hethering- 
§  14.  No  instiTunent  is  yaJid  against  ton  y.  Clark,  6  Casey,  .393.  Equitable 
subsequent  purchasers  or'  incum-  title  included.  Bellas  y.  McCarty,  10 
brancers  in  sood  faith,  unless  filed  Watts,  13.  Assignment  of  mortgage, 
for  record  Ynmin  fjl^tn  days  from  its  Philips  y.  B'k  of  Lewistown,  6  Har- 
date.  ris,   394;    Mott   y.    Clark,   9    Barr, 

Oregon. — Gen.  Laws,  p.  651,  §  26.    399.     Mortgage  of  personal  property. 
Unless  recorded  within  fire  days  is   lightner  y.  Mooney,  10  Watts,  407; 
yoid  against  subsequent  purchaser  in   Hofiinan  y.  StrohecKer,  7  Id.  86. 
good  faith  and  for  yalue  whose  in-        Wyoming, — Comp.     Laws,   o.    40. 
strument  is  first  recorded.  Must  be  recorded  within  three  months, 

Pennsylvania, — Purdon's  Big.,  p.  and  is  then  notice  to  and  takes  pre- 
321,  §71.  Instruments  executed  cedence  of  subsequent  purchasers, 
within  the  state  must  be  recorded  Louisiana, — Rey.  Code  (1875),  p. 
within  six  montfts,  those  executed  out  417,  §  2266.  This  statute  differs 
of  the  state  within  one  year^  otherwise  much  from  all  others  in  its  language 
they  do  not  operate  to  pass  the  title,  and  details,  although  not  much 
See,  as  to  ]mrties  against  whom  unre-  perhaps  in  its  effects.  All  instruments 
corded  instrument  is  valid:  Nice's  affectme  real  property  are  utterly  void 
Appeal,  54  Pa.  St.  200;  Speer  y.  as  to  third  persons,  unless  publicly 
Evans,  47  Id.  141 ;  Britten's  Appeal,  inscribed  on  the  records  of  the  parish, 
45  Id.  172;  Mellor's  Appeal,  32  Id.  and  become  effective  as  to  such  per- 
121 ;  Adams'  Appeal,  1  Id.  447.  Pri-  sons  from  the  time  of  filing  for  record; 
ority.  Brooke's  Appeal,  64  Pa.  St.  but  they  are  valid  as  against  the  par- 
127;  Bungan  v.  Am.  etc.  Ins.  Co.,  ties  ana  their  heirs. 
52ld.  253;  Bratton's  Appeal,  8  Id.  164;  >  Morecock  y.  Dickins,  Ambl.  678; 
Foster's  Appeal,  3  Id.  79;  Ebner  v.  Bushell  v.  Bushell,  1  Sch.  &  Lef. 
(ioundie,  5  W.  &  S.  49;  Poth  v.  An-  90, 103;  Ford  y.  White,  16  Beay.  120; 
statt,  4  Id.  307;  Lightner  v.  Mooney,  Underwood  y.  Lord  Courtown,  2 
10  Watts.  407.  Judgment  creditors.  Sch.  &  Lef.  40;  Wiseman  v.  West- 
Cover  y.  Black,  1  Barr.  493;  Stewart  land,  1  Y.  &  J.  117;  Hodgson  v.  Dean, 
v.  Freeman,  10  Harris,  123.    Applies  2  S.  &  S.  221.    Thus  a  prior  oquitabU 
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sequent  purchaser  made  a  search  of  the  proper  records,  then  it 
may  be  presumed  that  he  thereby  obtained  actual  notice  of  a 
prior  conveyance  which  was  registered.^  The  same  restricted 
and  imperfect  view  was  taken  by  a  few  of  the  early  American 
cases,  which  appear  to  have  held  that  a  record  did  not  operate 
as  an  absolute  constructive  notice  to  subsequent  purchasers, 
and  that  the  statutes  did  not  embrace  conveyances  of  equitable 
rights  and  interests,  so  that  the  record  of  such  a  conveyance 
would  not  be  a  notice.' 

§  649.  The  American  Theory  .—A  broader  and  more  effect- 
ive interpretation  has  been  established  throughout  the  Amer- 
ican states,  by  an  overwhelming  weight  of  judicial  authority. 
The  recording  statutes  have  been  regarded  with  the  utmost 
favor,  and  our  whole  system  of  conveyancing  and  of  land  titles 
Las  been  based  upon  them.  Indeed,  the  tendency  of  modern 
legislation  has  beeii  to  enlarge  their  scope,  and  to  define  their 
operation  so  that  they  should  in  terms  include  every  kind  of 

incambranoe,  though  registered,  will  ■nbeequent  purchaser,   the    question 

uot    affect  a  subsequent    purchaser  was,  how  far  the  Uttcr's  rights  were 

without  notice  who  has  obtained  the  a£fected    bv  the    verbal    agreement, 

legal  estate.     Morecock  v.  Dickins,  The  court  held  that  the  recording  or 

and  Bushell  v.  Bushell,  mpnju     The  not  recording  of  such  agreement  was 

Irish  Acts  seem  to  be  different  in  this  wholly  immaterial  upon  this  question; 

respect.   See  a»te,  note  under  §645and  the  subsequent  purchaser  would  be 

cases  there  cited.     A  prior  convey-  bound    by  the  agreement  if  he  had 

ance  of  an  equitable  interest  if  regis-  notice  of  it  whether  it  was  recorded 

tered,   would  doubtless  take    preoe-  or  not;  he  would  not  be  bound,  in  the 

dcnoe  of  a  subsequent  equitable  inter-  absence  of  notice,  even  though  it  had 

e.st  altfo  registei^,  in  pursuance  of  been  recorded.     Chancellor  Walworth 

the  general  doctrine  that  among  equi-  said:    The  design  of  the  recording  act 

tita  otherwise  equal,  the  one  prior  in  was  "  to  protect  a  bona  fide  purchaser 

time  must  prevaiL  against  a  previous  conveyance  of  the 

^  Uod^fson  V.  Dean,  2  S.  &  S.  221;  legal  estate  or  of  some  part  thereof. 

Lane  v.  Jackson,  20  Beav.  535.  which  would  be  valid  against  him  if 

'  Grimstone    v.    Carter,    3   Paige,  the  recording  act  had  not  l)een  passed. 

4*21,  437;    Doswell   v.   Buchanan,   3  But  a  purchaser  did  not  need  the  aid 

Leigh,  39^,    See,  also,  Gouvemeur  v.  of   the    legislature    to    protect   him 

Lynch,  2  Paige,  300;  De  Ruvter  v.  against    a  prior  equity    or    a  mere 

Trustees  etc.,  2  Barb.  Ch.  556;  Lud-  agreement  to    convey.    Having   the 

low  V.  Van  Ness,  8  Bosw.  178;  Swi-  legal  title  under  his  conveyance,  he 

gert  V.   Bank  etc.,  17  B.   Mon.  268,  would  be  able  to  defend  his  title  at 

290;  Com    v.   Sims,   3  Mete    (Ky.)  law,  and  a  plea  that  he  was  a  bona 

343;   Walker  v.    Gilbert,    1   Freem.  Jide  purchaser  for  a  valuable  consider- 

Ch.  75;  Kelly  v.  Mills,  41  Miss.  267;  ation  would  afford  him  a  full  protec- 

Jaques  v.  Weeks,  7  Watts,  261,  268,  tion   against   an  equitable  claim  of 

272.     I  add  a  short  extract  from  the  which  he  had  no  previous  notice.*' 

opinion  in  Grimstone  v.  Carter,  «ti-  Independently  of    any  judicial    con- 

pra,  which  well  illustrates  this  par-  struction  opposed  to  tnis  view,  it  will 

tial  theory.     A  deed  had  been  given,  be  seen  that  the  statutes  of  many 

absolute  on   its  face,   but  really  in-  states  are  directly  in  conflict  with  i^ 

tended  as  a  security  for  a  debt,  and  it  since  they  provide  in  express  terms 

'^'asaccompaniedbyaverbalagreement  for  the  recordin^^    of  agreements  to 

by  the  grantee — ^the  creditor — to  re-  convey  and  other  instruments  creating 

convey  upon  payment.    The  land  hav-  only  an  equitable  interest, 
ing  been  conveyed  by  the  grantee  to  a 
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instrument  by  "whicb  the  ownership  and  enjoyment  of  land  can 
be  affected.  By  this  theory,  the  object  of  the  legislation  is  that 
the  proper  record  of  every  such  instrument  should  be  absolute 
notice  of  its  contents,  and  of  all  rights,  titles,  or  interests,  legal 
and  equitable,  created  by  or  embraced  within  it,  to  every  per- 
son subsequently  dealing  with  the  subject-matter  whose  duty 
or  interest  it  is  to  make  a  search  of  the  records.  The  intention 
is  to  compel  every  person  receiving  such  an  instrument  to  place 
it  upon  the  records,  in  order  that  he  may  thereby  protect  his 
own  rights  as' well  as  those  of  all  others  who  may  afterwards  ac- 
quire an  interest  in  the  same  property.  It  was  designed  that 
the  public  records  should,  in  this  manner,  furnish  an  accurate 
and  complete  transcript  and  exhibition  of  all  estates,  titles,  in- 
terests, claims,  incumbrances,  and  charges  both  legal  and 
equitable,  in  and  upon  every  parcel  of  land  which  had  come 
into  private  ownership  within  the  territorial  limits  over  which 
the  particular  record  extends;  and  that  a  person  about  to  deal 
with  respect  to  any  parcel  of  land,  should  be  able  to  discover, 
or  find  the  means  of  discovering,  every  existing  and  outstand- 
ing estate,  title,  or  interest  in  it  which  could  afifectthe  rights  of 
a  bona  fide  purchaser.  This  is  the  theory  of  the  legislation  as 
established  by  judicial  interpretation;  and  this  general  design 
has,  as  far  as  possible,  been  carried  into  effect  by  the  courts.^ 
It  is  therefore  settled,  even  independently  of  the  express  terms 
of  many  state  statutes,  that  equitable  estates  and  interests,  as 
well  as  legal,  are  embraced  within  the  intent  and  operation  of 
the  recording  acts,  and  that  any  instrument  creating  or  con- 
veying such  an  interest  which  is  duly  recorded,  must  thereby 
obtain  all  the  benefits  which  depend  upon  or  flow  from  the 
fact  of  registration  under  these  statutes.' 

"Bird   V.    Dennison,   7    Cal.   297;  493;  Ohio  L.  Ins.  Co.  v.  Ledyard,  8 

Chamberlain  v.  Bell,  7  Id.  292;  Call  Ala.  866;  Peychaud  v.  Citizens'  B'k, 

V.  HajBtings,  3  Id.  179;  Woodworth  v.  21  La  An.  262;  Harang  v.  Plattamier, 

Guzman,  1  Id.  203;  Dennis  v.  Burritt,  Id.  426. 

6  Id.  670;  Hunter  v.  Watson,  12  Id.       *  Digman  v.  McCoUum,  47  Mo.  372, 

363;  McCabe  v.  Grey,   20  Id.   609;  376,  376;  U.  S.  Ins.  Co.  v.  Shriver,  3 

Grant  V.  Bissett,  1  Caines*  Cas.  112;  Md.  Ch.  381;  Alexander  t.  Webster, 

Jackson  y.  Given,  8  Johns.  137;  Jack-  6Md.  369;  Alderson  v.  Ames,  6  LI. 

son  V.  Van  Valkenbnrgh,  8  Cow.  260;  62;  Gen.  Ins.  Co.  v.  The  U.  S.  Ins.  Co., 

Bounds  v.McChesney,  7  Id.  360;  Cook  10  Id.  617;  Bellas  v.  McCarty,    10 

V.  Travis,  20  N.  Y;  400;  Wood  v.  Watts,  13;  RusselFs  Appeal,  3  Harris, 

Chapin,  13  Id.  509;  Webster  v.  Van  319;  Siter  v.  McClanachan,  2  Gratt. 

Steenbergh,  46  Barb.  211;  Taylor  v.  280;  Hunt  v.  Johnson,  ION.  Y.  279; 

Thomas,  6  N.  J.  Eq.  (1  Halst.  Ch.)  Doyle  v.  Teas,  4  Scam.  202;  Wilder 

331;    Losey  v.   Simpson,   11    Id.    (3  v.  brooks,  10  Minn.  50;  Dickenson 

Stockt.  Ch.)  246;  Routh  v.  Spencer,  v.  Glenney,  27  Conn.  104;  Parkist  v, 

38  Ind.  393;  Holbrook  v.  Dickenson,  Alexander,  1  Johns.  Ch.  394;  Boyce 

56111.497;  Hogdenv.  Gnttery,  68  Id.  v.  Shiver,  3  S.  C.  515.     A  mortgage 

431;   Harrington  v.  Allen,  48  Miss,  by  a  vendee  of  his  equitable  interest 
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§  650.  (8)  Requisites  of  the  Record  in  Order  that  it 
may  be  a  Constructive  Notice. — Since  the  constructive 
notice  arising  from  a  registration  is  unknown  to  the  common 
law,  and  is  entirely  a  creation  of  the  statute,  it  is  plain  that  the 
proTisions  of  the  statute  must  be  exactly  compiled  with,  or  else 
there  will  be  no  resulting  notice.  Oertain  requisites  ore  pre- 
scribed by  the  legislation;  they  are  all  essential;  without  them 
the  object  of  the  proceeding  would  wholly  fail.  I  purpose  to 
state  and  explain  these  requisites  as  they  have  been  inferred 
from  the  statutory  provisions,  and  settled  by  the  decisions. 
They  relate  to  the  form,  execution,  and  contents  of  the  instru- 
ment, and  to  the  form  and  manner  of  the  registration. 

§  651.  The  Form  and  Kind  of  Instrument. — The  record 
operates  as  a  constructive  notice  only  when  the  instrument  it- 
self is  one  of  which  the  registration  is  required  or  authorized  by 
the  statute.  The  voluntary  recording,  therefore,  of  an  instru- 
ment, when  not  authorized  by  the  statute,  would  be  a  mere 
nullity,  and  would  not  charge  subsequent  purchasers  with  any 
notice  of  its  contents  or  of  any  rights  arising  under  it.' 

nmlcT  a  land  coDtract.  Bk.  of  GreeDS-  deed  without  consideration  is  notice 
hero  v.  Clapp,  76  N.  0.  482;  Crane  v.  to  a  subsequent  purchaser,  and  tends 
Turner,  7  Uun,  357;  67  N.  Y.  437.  to  remoTe  the  presumption  of  bad 
In  U.  S.  Ins.  Co.  v.  Shriyer,  supra,  faith  or  fraud  as  against  such  pur- 
thc  court  stated  the  doctrine  as  fol-  chaser.  Beal  v.  Warren,  2  Gray,  447; 
lows:  The  legislative  intent  was  Mavor  y.  Williams,  6  Md.  235; 
"that  all  rights,  incumbrances,  or  Williams  y.  Bank,  11  Id.  198;  Cooke's 
conyeyances,  touching,  connected  Lessee  v.  Kell,  13  Id.  469,  493. 
with,  or  in  any  way  concerning  land.  The  doctrine  stated  in  the  text  and 
abould  appear  upon  the  public  records,  sustained  by  the  decisions  cited  in 
It  followed  that  conyeyances  of  equita-  this  note  has  been  affirmed  by  seyeral 
ble  interests  in  land  were  within  the  state  statutes,  which  in  terms  provide 
registry  acts;  and  that  a  conveyance  for  the  recording  of  contracts  for  tbe 
of  such  an  interest^  which,  though  sale  of  land,  and  other  instruments 
subaeqnent  in  date,  is  first  recorded,  creating  a  mere  equitable  interest, 
must  be  preferred,  unless  the  grantee  See  anUf  note  under  §  646. 
had  actual  notice  of  the  prior  unregis-  *As  examples:  The  entry  upon  a 
tered  deed."  certain  record    book  in  the   county 

Ab  illustrations:  A  subsequent  pur-  clerk's  office  of  lands  sold  by  the 
chaser  has  constructive  notice  of  a  United  States,  being  required  by  the 
prior  recorded  incumbrance,  e.  g.,  a  statute  only  for  purposes  of  taxation, 
mortgage  or  a  deed  of  trust,  even  is  not  a  constructive  notice  to  subse- 
though  the  incumbrancer's  own  title,  quent  purchasers  of  the  facts  contained 
whida  was  a  mere  afipneement  to  con-  in  it.  Betser  v.  Rankin,  77  HI.  289. 
vey,  was  not  recorded.  Digman  y.  The  record  of  a  deed  transferring  per- 
McGollum,  47  Mo.  372, 375,  376.  An  sonal  property  is  not  a  constructive 
agreement  in  writing  to  convey  land,  notice  of  such  transfer,  even  when 
though  not  under  seal,  creatine  an  the  deed  was  also  a  conveyance  of 
equitable  interest,  is  protected  oy  a  land,  and  as  such  was  entitled  to  be 
record.  Brotherton  v.  Livingston,  3  recorded.  Pitcher  v.  Barrows,  17 
WatU  k  Serg.  334;  Schutt  v.  Large,  Pick.  361;  Boegs  v.  Vamer,  6  Watts 
6  Barb.  373;  Kiser  v.  Heuston,  38  &  Serg.  469.  The  same  is  true  of  the 
111.  252;  and  see  cases  cited  at  the  recording  of  an  assignment  of  a  mort- 
commenoement  of  this  note.  The  gage  when  not  authorized  by  the 
record  of  a  voluntary  conveyance  or   statute.     James  v.   Morey,  2  Cow. 
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§  652.  Execution  of  the  Instrument. — The  record  does  not 
operate  as  a  constructive  notice,  unless  the  instrument  is  duly 
executed,  and  properly  acknowledged  or  proved  so  as  to  entitle 
it  to  be  recorded.  The  statutes  generally  require,  as  a  condi- 
tion to  registration,  that  the  instrument  should  be  legally  exe- 
cuted, and  that  it  should,  be  formally  acknowledged  or  proved, 
and  a  certificate  thereof  annexed.  If  a  writing  should  be  placed 
upon  the  records  with  any  of  these  preliminaries  entirely 
omitted  or  defectively  performed,  such  a  record  would  be  a  mere 
voluntary  act,  and  would  have  no  effect  upon  the  rights  of  sub- 
sequent purchasers  or  incumbrancers.^ 

§  653.  Form  and  Manner  of  the  Record. — Furthermore, 
the  record  of  an  instrument  which  is  itself  duly  executed  and 
entitled  to  be  registered,  does  not  operate  as  a  constructive 
notice,  unless  it  is  made  in  the  proper  form  and  manner,  in  the 
proper  book,  as  required  by  the  statute.  The  policy  of  the  re- 
cording acts  is  that  those  persons  who  are  affected  with  con- 
structive notice  should  be  able  to  obtain  an  actual  notice  and 
even  full  knowledge  by  means  of  a  search.  A  search  could  not 
ordinarily  be  successful  and  lead  the  party  to  the  knowledge 
which  he  seeks,  if  the  instrument  were  recorded  in  a  wrong 
book.     This  •  rule,  therefore,  instead  of  being  arbitrary  and 

246;  Mott  V.  Clark,  9  Barr,  400;  see,  &  Mar.  201;  Graham  t.   Samuel,   1 

also,  Graves  v.  Graves,  6  Gray,  391;  Dana,  166;  Halstead  v.  B'k  of  K'y>  4 

Villard  v.  Robert,  1  Strobh.  Eq.  393;  J.  J.  Marsh.  554;  White  v.  Denman,  1 

Bossard  v.  White,  9  Rich.  £q.  483;  Ohio  St.  1 10;  Reynolds  y.  Kingsbury, 

Galpia  v.  Abbott,  6  Mich.  17;  Reed  v.  15  Iowa,  238;  Barney  v.  Little,  15  Id. 

Coale,  4  Ind.  283;  Brown  v.  Budd,  2  527;  Brinton  v.  Seevres,  12  Id.  339; 

Carter,  442;  Commonwealth  y.  Rodes,  Hodgson    v.   Butts,   3  Cranch,    140; 

6B.  Mon.  171,  181;  Parretv.  Shaub-  Shults    v.   Moore,   1    McLean,    621; 

hut,  5  Minn.  323;  Bumham  v.  Chand-  Harper  v.  Reno,  1  Freem.  Ch.  3i!3. 

ler,  15  Tex.  441;  Lewis  v.  Baird,  3  The  legislature,  however,  may  provide 

McLean,  56.  that  a  defective  acknowledgment  shall 

^  This  rule  has  been  applied  under  a  not  invalidate  a  record,  and  may  even 

great  variety  of  circumstances,  and  to  cure  such  a  defect  by  a  retroactive 

many  kinds  of  defects  and  imperfec-  statute  as  between  the  parties,  but  not 

tions.     Pringle  v.   Dunn,   37  Wise  as  against  one  who  has  already  pnr- 

449,  460,  461 ;  Brown  v.  Lunt,  37  Me.  chased  the  land  in  good  faith.     Wat- 

423;  De  Witt  v.  Moulton,  17  Id.  418;  son  v.  Mercer,  8  Pet.  88;  Gillespie  v. 

Stevens  v.  Morse,  47  N.  H.  532;Isham  Reed,  3  McLedn,  377;  Bamet  v.  Bar 

v.  Bennington  Iron  Co.,  19  Vt.  230;  net,  15  Serg.  &  R.  72;  Tate  v.  Stooltz- 

Blood  V.  Blood,  23  Pick.  80;  Sumner  foos,  16  Id.  35;  Hughes  v.  Cannon,  2 

V.  Rhodes,  14  Conn.  135;  Carter  v.  Humph.  589;  Reed  v.  Kemp,  16  IlL 

Champion,  8  Id.  548;  Parkist  v.  Alex-  445;  Allen  v.  Moss,  27  Mo.  354;  Brown 

ander,   1  Johns.  Ch.   394;  Green  v.  v.  Simpson,  4  Kajis.  76;  Wallace  v. 

Drinker,  7  W.  &  S.  440;  Heistner  v.  Moody,  26  Cal.  387.    The  statutes  in 

Fortner,  2  Binn.  40;  Strong  v.  Smith,  a  few  states  provide  that  an  instru- 

3  McLean,  362;  Cockey  v.  Milne,  16  ment  filed  for  record  shall  be  a  notice, 

Md.  200;  Johns  v.  Reardon,  3  Md.  Ch.  although  not  properly  acknowledged, 

67;  5  Md.  81;  Hemdon  v.  Kimball,  7  but  that  the  record  cannot  be  used  as 

Ga.  432;  Work  v.  Harper,  24  Miss,  evidence    without    the    acknowledge 

517;Thomasv.GrandGulf  B'k,  9Sm.  ment. 
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technical,  is  absolutely  essential  to  any  effectiye  working  of  the 
statutory  system.'  For  the  same  reason  the  operation  of  a  rec- 
ord as  constructive  notice  is  limited  territorially.  A  record  is 
not  a  notice  with  respect  to  any  land  situated  in  a  different 
county  from  that  in  which  the  registration  is  made.  The  stat- 
utes uniformly  require  the  instrument  to  be  registered  in  the 
same  county  in  which  the  land  is  situated;  a  record  in  a  differ- 
ent county  is,  therefore,  inoperative  as  a  constructive  notice.' 

§  654.  Contents  of  the  Record. — A  record  is  a  constructive 
notice,  only  when,  and  so  far  as,  it  is  a  true  copy,  substantially 

'  Pringle  v,  Dann,  37  Wise.  449,  same  effect  are  Curtia  v.  Lymao,  24 
400,  461;  Van  Thomiley  y.  Peters,  28  Vt.  338;  Bishop  v.  Schneider,  46  Mo. 
Ohio  St.  471.  If  the  law  prescribes  472;  Throckmorton  v.  Price,  28  Tex. 
that  deeds  should  be  recorded  in  cer-  605;  B*d  of  Comm*rs  v.  Babcock,  5 
tain  books,  '*  books  of  deeds,"  and  Or.  472.  And  the  same  as  to  a  mis- 
that  mortgages  should  be  entered  in  take  in  indexing.  Green  y.  Garring- 
another  set  of  books,  '  *  books  of  mort-  ton,  16  Ohio  St.  MS;  but  seeper  contra, 
gages,"  the  record  of  a  mortgage  in  a  Speer  v.  Evans,  47  Pa.  St.  141,  per 
"  book  of  deeds,"  or  of  a  deed  in  a   Woodward,  J. 

"  book  of  mortgages,"  would  be  'King  y.  Portis,  77  N.  C.  25.  If  a 
wholly  inoperative  as  a  conttructive  no-  deed  or  mortgage  covered  lands  situ- 
ttce.  Leech's  Appeal,  8  Wright,  140;  ated  in  two  different  counties,  and  it 
Calder  y.  Chapman,  52  Pa.  St.  (2  P.  was  recorded  in  one  of  them  only,  it 
F.  Sm.)  359;  McLanahan  v.  Beeside,  would  be  effectiye  as  to  part  of  the 
9  Watts,  50S;  Colomer  y.  Morgan,  13  land  conveyed,  but  iuoperative  as  a 
La.  An.  202;  Succession  of  Coraeviolle  notice  with  respect  to  the  other  part, 
v.  Dawson,  26  Id.  5.34;  Fisher  v.  Tun-  Astor  v.  Wells,  4  Wheat  466;  Lewis 
nard,  25  Id.  179;  Ver^  v.  Prejean,  v.  Baird,  3  McLean,  56;  Stevens  v. 
24Id.78;Grimstoney.  Carter,  3  Paige,  Brown,  3  Vt.  420;  Perrin  y.  Reed,  35 
421.  In  Leech's  Appeal,  supra,  a  Id.  2;  Kerns  v.  Swope,  2  Watts,  75; 
peculiar  instrument  which  was  actu-  Hundley  v.  Mount,  8  Sm.  &  Mar.  387; 
ally  given  as  security  for  a  debt,  and  Crosby  v.  Huston,  1  Tex.  203;  St. 
was  therefore  held  to  be  a  mortgage  John  v.  Conger,  40  111.  535;  Stewart  v. 
and  not  an  absolute  conveyance,  had  McSweeney,  14  Wise.  468. 
been  recorded  in  a  book  of  aeeds;  this  In  Kerns  v.  Swo^,  2  Watts,  75,  a 
record  was  held  to  bo  inoperative  as  a  prior  deed  of  land  l^mgin  two  counties 
notice.  In  McLanahan  v.  Beeside,  had  been  recorded  m  one  of  them  only, 
supra,  a  deed  absolute  on  its  face  was  and  so  was  not  constructive  notice 
giyen  accompanied  by  a  separate  with  respect  to  the  land  situated  in 
written  defeasance,  both  constitatinff  the  other.  A  subsequent  purchaser 
a  mortgaga  They  were  both  recordea  bought  and  took  a  conveyance  of  both 
in  the  same  book,  but  at  different  tracts.  The  court  held  that  while  this 
pages,  several  pages  intervening  be-  purchaser  was  not  charged  with  con- 
tweenthetwo.  The  court  held  that  no  structive  notice  with  respect  to  the 
notice  was  thereby  giyen  of  the  instru-  land  situated  in  one  of  the  counties, 
ment  tu  a  mortjage,  because  a  party  there  arose  a  presumption  qf/act  that 
making  a  search  and  findinj^  the  deed  he  had  examined  the  record,  and  had 
absolute  on  its  face  would  be  misled,  thus  obtained  ac^ua/  notice  of  the  deed 
and  suppose  that  other  instrument  af-  of  both  parcels;  that  a  juiy  might  rely 
footing  the  title.  Viele  v.  Judson,  82  upon  such  presumption  of  fact,  and 
N.  Y.  32.  It  mi^ht  be  supposed  that  might  find  as  a  fact  that  he  had  re- 
the  same  rule  should  apply  to  a  proper  cei  ved  actual  notice  from  such  a  search 
indexing.  But  in  Mut.  Life  Ins.  Co.  of  the  records.  In  my  opinion,  this 
V.  Dake,  1  Abb.  N.  0.  381,  it  was  ex-  decision  pushes  1;he  doctrine  of  actual 
pressly  held  that  the  index  is  not  an  notice  based  upon  indirect  evidence 
essential  part  of  the  record;  that  a  to  the  furthest  extreme.  I  seriously 
mortgage  otherwise  duly  recorded  is  doubt  ite  correctness  (see  ante,  §  600, 
notice,  although  not  indexed.    To  the   and  note  thereunder). 
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even  if  not  absolutely  correct,  of  the  instrument  wbicli  purports 
to  be  registered,  and  of  all  its  provisions.  Any  material  omission 
or  alteration  will  certainly  prevent  the  record  from  being  a  con- 
structive notice  of  the  original  inatrument^  although  it  may  ap- 
2)ear,  on  the  registry  books,  to  be  an  instrument  perfect  and 
operative  in  all  its  parts.  The  test  is  a  plain  and  simple  one. 
It  is,  whether  the  record,  if  examined  and  read  by  the  party 
dealing  with  the  premises,  would  be  an  actual  notice  to  him  of 
the  original  instrument  and  of  all  its  parts  and  provisions.  By 
the  policy  of  the  recording  acts,  such  a  party  is  called  upon  to 
search  the  records,  and  he  has  a  right  to  rely  upon  what  he 
finds  there  entered  as  a  true  and  complete  transcript  of  any  and 
every  instrument  affecting  the  title  to  the  lands  with  respect  to 
which  he  is  dealing.  A  record  can  only  be  a  constructive 
notice,  at  most,  of  whatever  is  contained  within  itself.^    Finally, 

^  As  illnstrationa  of  such  mistakes  alone  is  recorded,  without  the  ao- 
affecting  the  operation  of  the  record  companyingdefeaaanco,  it  is  clear  that 
as  a  constructive  notice,  would  be  an  the  record  will  nut  bo  constructive 
error  in  the  description  or  location  of  notice  of  the  entire  instrument  in  its 
the  premises  included  in  the  original  intended  character  as  a  mortgage;  so 
deed  or  mortgage;  an  error  in  the  far  as  the  registry  would  operate,  the 
name  of  a  grantor  or  mortgagor;  an  instrument  as  a  fnortyage^  would  be 
error  in  the  amount  of  the  debt  for  in  the  position  of  a  wholly  unrecorded 
which  a  mortgage  is  a  security,  and  mortgage,  as  against  subsequent  pur- 
the  like:  Jennings  v.  Wood,  20 Ohio,  chasers  and  incumbrancers:  Brown  v. 
261;  Miller  v.  Bradford,  12  Iowa,  14;  Dean,  3  Wend.  208;  James  v.  Morey, 
Hughes  V.  Debnam,  8  Jones,  127;  2  Cow.  246;  Dey  v.  Dunham,  2  Johns. 
Wyatt  V.  Barwell,  19  Ves.  439.  In  Ch.  182;  Friedley  v.  Hamilton,  17 
one  case  a  mortgage  was  given  to  Serg.  &  R.  70;  Jaques  v.  Weeks,  7 
secure  three  thousand  dollars.  Lire-  Watts,  261,287;  Edwards  v.  Trum- 
cording  it,  by  a  mistake  of  the  clerk  bull,  14  Wrisht,  509;  Hendrickson's 
or  copyist  in  the  registry  office,  the  Appeal,  12  Harris,  363.  In  this  last 
recora  was  mode  to  read  only  three  mentioned  case.  Black,  J.,  said  con- 
hundred  dollars.  It  was  held  to  be  a  ceming  such  a  record:  **  A  mortgage, 
constructive  notice  only  to  the  extent  when  in  the  shape  of  an  absolute  con- 
of  three  hundred  dollars,  and  to  con-  veyancS  with  a  separate  defeasance, 
stitute  a  lien  only  for  that  amount  as  the  former  being  recorded  and  the 
against  a  subsequent  grantee  or  mort-  latter  not,  gives  the  holder  no  rights 
gagee  who  had  no  actual  notice,  and  against  a  subsequent  incumbrancer, 
who,  it  was  held,  had  a  right  to  rely  It  is  good  for  nothing  as  a  conveyance, 
on  the  record  as  correctly  stating  the  because  it  is  in  fact  not  a  conveyance; 
amount  of  the  debt  and  the  extent  of  and  it  is  equally  worthless  as  a  mort- 
the  lien:  Peck  v.  Mallams,  10  N.  Y.  gage,  because  it  does  not  appear  by 
509;  Beekman  v.  Frost,  18  Johns,  the  record  to  be  a  mortgage."  To  the 
544;  Terrell  v.  Andrew  Co.,  44  Mo.  same  effect  is  Corpman  v.  Baccastow, 
309;  Jennings  v.  Wood,  20  Ohio  261.  84  Pa.  St  363.  TMs  dictum  concern- 
In  this  connection  the  question  has  ing  the  effect  of  such  a  record  as  a 
arisen  concerning  the  effect  of  a  deed  conveyance  is  certainly  opposed  to  the 
of  land  absolute  on  its  face,  but  ac-  doctrine  which  generally  prevails 
companied  by  a  written  defeasance,  through  the  states,  and  to  the  policy  of 
and  thus  constituting  in  reality  a  the  recording  acts.  A  subsequent  pur- 
mortgage.  It  is  held  that  both  must  chaser  for  a  valuable  consideration 
bo  recorded  together  as  a  mortgage,  from  the  granteo  under  such  circum- 
in  order  that  the  registry  may  be  con-  stances,  would,  according  to  the  gen- 
structive  notice  of  the  whole  instru-  erally  accepted  doctrine,  obtain  a  good 
ment  as  a  mortgage.     If  the  deed   title  as  against  the  grantor  and  all 
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the  record  will  not  be  a  notice,  unless  it  and  the  original  instru- 
ment  of  which  it  is  a  copj  correctly  and  sufficiently  describe 
the  premises  which  are  to  be  affected,  and  correctly  and  suffi- 
ciently state  all  the  other  provisions  which  are  material  to  the 
rights  and  interests  of  subsequent  parties.  The  premises 
should  at  least  be  so  described  or  identified  that  a  subsequent 
purchaser  or  incumbrancer  would  have  the  means  of  ascertain- 
ing^ with  accuracy  what  and  where  they  were.'  The  same  rule 
applies  to  the  record  of  mortgages  and  all  other  incumbrances 
which  can  be  recorded.  The  language  both  of  the  original 
and  of  the  record  must  be  such,  that  if  a  sabsequent  purchaser 
or  incumbrancer  should  examine  the  instrument  itself,  he  would 
obtain  thereby  an  actual  notice  of  all  the  rights  which  were  in- 
tended to  be  created  or  conferred  by  it.'  It  seems  also  to  re- 
sult from  the  terms  of  the  statute  that  the  recording  of  a  copy 
is  not  equivalent  to  the  record  of  the  original  instrument,  and 
is  not  operative  as  a  notice.' 

§  G55.  (4)  Of  What  the  Record  is  a  Notice.— The  doc- 
trine formulated  under  this  head  is  merely  the  summing  up  and 
result  of  the  various  special  rules  which  have  been  stated  in  the 
preceding  paragraphs.  When  all  the  foregoing  requisites  to  a 
valid  registration  have  been  complied  with;  when  an  instru- 
ment is  one  entitled  to  be  recorded,  and  has  been  duly  exe- 

Eenons  claiming  through  him,  aa  was  to  put  a  snbseqnent  pnrchaaer  on  an 
eld  in  Cogan  v.  Cook,  22  Minn.  137.  inquiry,  and  it  therefore  operated  as 
The  statutes  in  most  states  contain  an  a  notice  that  the  land  haa  been  con- 
express  provision  concerning  the  re-  vcycd.  Sec,  also,  ThomhUl  v.  Burthe, 
cording  of  absolute  deeds  accompanied  29  La.  An.  639;  Slater  v.  Breese,  36 
by  a  defeasance.  Mich.  77;  Shepard  v.  Shepard,  36  Id. 
'Partridge  v.  Smith,  2  Biss.  183,  173;  Boon  v.  Pierpont,  28  N.  J.  Eq. 
185,  186;  Galway  v.  Malchow,  7  Neb.  7)  which  are  illustrations  of  mistakes 
285;  Herman  v.  Deming,  44  Conn,  and  omissions  immaterial  because  the 
124;  Murphy  v.  Hendricks,  57  Ind.  other  portions  of  the  description  are 
593;  Thorp  v.  Merrill,  21  Minn.  336;  reasonably  sufficient  to  enable  any 
Sanger  V.  Craigue,  lOVt.  555;  Broth-  one  to  identify  the  land.  Slater  v. 
erton  v.  Livingston,  3  Watts  &  S.  Breese,  is  an  especially  instructive 
334;  Banks  v.  Ammon,  3  Casey,  172;  decision  on  this  point. 
Mnndy  V.  Vawter,  3Gratt.  518;  Lally  «  Youngs  v.  Wilson,  27  N.  Y.  351; 
V.  Holland,  1  Swan,  396;  Martindale  reversing  S.  C,  24  Barb.  510;  Babcock 
T.  Price,  14  Ind.  115;  Rodgersv.  Kav-  v.  Bridge,  29  Id.  427;  Bell  v.  Flem- 
anangh,  24  III  583;  Kelson  v.  Wade,  ing,  1  Beas.  13,  490;  Pettibone  v. 
21  Iowa,  49;  Jones  v.  Bamford,  21  Id.  Griswold,  4  Conn.  158,  Hart  v.  Chalk- 
217.  In  Patridge  v.  Smith,  supray  a  er,  14  Id.  77;  Viele  v.  Judson,  82  N.  Y. 
deed  was  recorded  in  a  county  where  32  (record  of  an  assignment  of  a  mort- 
the  land  conveyed  was  situatea.    The  gage). 

description  was  erroneous  in  some  im-       '  Ladley  v.  Creighton,   70  Pa.   St. 

portaut  particnlars;  but  there  were  (20  P.  F.  Sm.)  490.     Unless  the  re- 

no  other  premises  in  the  county  which  cording  is  done  in  pnrsuance  of  the 

at  all  answered  to  the  description,  express  provisions  of  a  statute  per- 

The  court,  while  admitting  the  gen-  mitting  a  copy  to  be  proved  and  re- 

eral  rule  as  stated  in  the  text,  held  corded  when  the  original  is  lost, 
that  there  was  sufficient  in  the  record 
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cuted  and  acknowledged  or  proved,  and  bas  been  recorded  in 
tbe  proper  manner  and  in  the  proper  county;  then  such  record 
becomes  a  constructive  notice,  not  only  of  the  fact  that  the  in- 
strument exists,  but  of  its  contents,  and  of  all  the  estates, 
rights,  titles,  and  interests,  legal  and  equitable,  created  or  con- 
ferred by  it  or  arising  from  its  provisions.^  The  inquiry 
therefore  remains,  to  what  classes  of  persons  does  this  notice 
extend  ? 

§  656.  (5)  To  Whom  the  Record  Is  a  Notice.— What 
classes  of  persons  are  thus  charged  with  constructive  notice  by  a 
regular  and  lawful  registration  ?  The  answer  to  this  question 
must  depend  upon  the  language  of  the  recording  acts.  While  the 
terms  of  the  various  state  statutes  may  differ,  in  respect  to  this 
matter,  in  some  of  their  subordinate  and  qualifying  phrases, 
they  all  agree  in  the  main  and  substantial  provision;  they  all 
declare  that  an  unrecorded  conveyance  is  invalid  only  as  against 
subsequent  purchasers  or  incumbrancers;  and  as  a  necessary  in- 
ference that  the  record  only  operates  as  a  notice  to  the  same 
persons.'  In  several  of  the  statutes  the  qualification  is  added 
that  the  subsequent  purchaser,  who  is  thus  protected,  must  be 
one  ''in  good  faith  and  for  a  valuable  consideration;"  in  many 
of  them  this  language  is  absent;  but  whether  expressed  or 
omitted  by  the  legislature,  it  has  uniformly  entered  into  and 
formed  a  part  of  the  judicial  interpretation.  In  some  instances 
•*  creditors  "  are  expressly  added. 

§  657.  Not  to  Prior  Parties. — It  is  a  fundamental  proposi- 
tion, therefore,  established  with  complete  unanimity,  that  a 
registration  properly  made  does  not  operate  as  constructive 
notice  to  all  the  world,  but  only  to  those  persons  who,  under 
the  policy  of  the  legislation,  are  compelled  to  search  the  records 

^  Bancroft  v.  Consen,  13  Allen,  50;  Grandin  v.   Anderson,    15  Ohio  St. 

Orvis  V.  Newell,  17  Conn.  97;  Bush  v.  283;  Kyle  v.  Thompson,  11  Id.  61C; 

Golden,  17  Id.  594;  Harrison  v.  C5ache-  Leiby  v.  Wolf,  10  Ohio,  83;  Doyle  v. 

lin,  23  Mo.  117,  127;  Mesick  v.  Sun-  Stevens,  4  Mich.   87;   Buchanan  v. 

derland,  0  Cal.  297;  George  v.  Kent,  Intemational  B'k,  78  111.  500;  Ogden 

7  Allen,  IG;  Hetherington  v.  Clark,  v.  Walters,  12  Kans.  282;  McCabe  v. 

30  Pa.  St  393;  Morris  v.  Wadsworth,  Grey,  20  Cal.  509;  Dennis  v.  Burritt, 

17  Wend.  103;  Thomson  v.  Wilcox,  6  Id.  670;   Montefiore  v.  Browne,  7 

7  Lans.  376;  Youngs  v.  Wilson,  27  N.  H.  L.  Cas.  241;  Vicle  v.  Judson,  82 

Y.  351;  Dimon  v.  Dunn,  15  Id.  498;  N.  Y.  32  (as  to  the  efTcct  of  record  of  an 

Parkist  v.  Alexander,   1  Johns.  Ch.  assignment  of  a  mortgage;  it  is  no- 

394;  Humphreys  v.  Newman,  51  Me.  tice  of  the  rights  of  the  assignee  as 

40;  Hall  V.  McDuff,  24  Id.  311;  Tripe  against  any  subsequent  acts  of  the 

V.  Marcy,  39  N.  H.  439;   Leach  v.  mortgagee  aflTecting  the  mortage;  it 

Beattio,  33  Vt.  195;  Bolles  v.  Obaun-  protects  as  well  against  a  discharge 

cey,  8  Conn.  389;  Peters  v.  Goodrich,  as  against  an  assignment  by  the  mort- 

3  Id.  146;  Barbour  v.  Nichols,  3  R.  I.  gagee). 

187;   Souder  v.  Morrow,  33  Pa.  St  "Hunter  v.  Watson,  12  Cal.  363; 

83;  Clabaugh  v.  Byorly,  7  Gill,  354;  Dennis  v.  Burritt,  6  Id.  070. 
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in  order  to  protect  their  own  interests.^  It  is  equally  well  set- 
tled that  sach  record  is  not  notice  to  the  holders  of  antece- 
dent rights,  that  is,  to  those  who  have  acquired  their  rights 
before  the  time  when  the  record  is  made;  and  this  is  so  even 
when  the  antecedent  right  may,  in  pursuance  of  the  statute, 

be  defeated  by  the  fact  of  the  prior  record.  In  other  words, 
tbe  registration  of  an  instrument  does  not  act  08  a  notice  back- 
wards in  time.' 

'  See  Maul  v.  Rider,  59  Pa.  St.  (9  nnder  the  decree  to  Thome.    T.  af  ter- 

P.  F.  Sm.)  167,  171.     This  language,  wards  gave  a  mortgage  upon  part  of 

often  used  by  the  courts,  is,  however,  these  lots  back  to  H.   All  the  convey* 

a  vicious  reasoning  in  a  circle,  and  ances  and  mortgages  growing  out  of 

does  not   really  determine  who  are  these  proceedings  were  duly  recorded, 

charged  with  notice.     It  simply  says,  but  S.  had  no  notice  of  the  foreclosure 

**  those  persons  are  affected  witli  no-  suit  nor  of  any  of  the  proceedings, 

lice  who  are  compelled  to  sear^n  the  Afterwards  H.  foreclosed  T.'s  mort- 

records  in  order  to  protect  their  own  gage  by  a  suit  in  chancery,  and  filed 

interests;  and  on  the  other  hand,  those  the  statutory  notice  ^f  /»  pendent*, 

persons  who  are  charged  with  notice  During  the  pendency  of  the  suit,  S., 

must  m&kea  search  of  the  records.'*  who  had  no  notice  of  it,  released  to 

We  are  thus  simply  carried  round  in  T.  forty-two  of  the  fifty -six  lots  from 

a  circle.  his  own  (S.  's)  mortgage.   The  fourteen 

'Bimie  ▼.  Main,  29  Ark.  591;  lots  left  subject  to  8.  s  mortgage  wera 
^Vard's  £x'r  v.  Hague,  25  N.  J.  Eq.  part  of  those  which  T.  had  mortgaged 
(10  C.  E.  Green),  397;  Leach  v.  Beat-  to  H.,  and  all  of  T.'s  lots  not  mort- 
tie,  33  Vt.  195;  Kyle  v.  Thompson,  11  gaged  to  H.  were  released  by  S.  S. 
Ohio  St.  616.  Tliero  is  an  important  now  brings  a  suit  to  foreclose  his 
difference  between  the  operation  of  own  mortgage,  and  it  was  claimed  in 
a  registration,  under  the  express  terms  defense  that  by  his  releasing  the  forty- 
of  a  statute,  to  defeat  an  antecedent  two  lots  he  had  destroyed  the  lien  of 
conveyance  which  is  unrecorded,  and  his  mortgage  on  the  remaining  four- 
the  effect  of  a  registration  aa  a  notice  teen  lots.  The  court  held  (1)  that  S. 
which  has  been  established  by  the  was  not  charged  with  constructivo 
courts  as  a  necessary  inference  from  notice  of  the  first  suit  nor  of  the  sale 
these  provisions  of  the  statute.  In-  imder  the  decree  in  it  (2)  That 
deed,  it  is  solely  because  the  registra-  neither  the  second  suit,  nor  the  notice  of 
tion  of  a  conveyance  doe»,  in  com-  /i« /jenc/e/isfiled  in  it,  operated  as  notice 
pliance  with  the  statute,  defeat  a  prior  to  S.  (3)  That  the  recording  of  the 
unrecorded  title,  that  the  record  of  a  subsequent  deeds  to  T.  and  of  T.  's 
prior  title  is  held  to  be  a  constructive  mortgages  was  not  notice  to  S. ;  and 
notice  to  subsequent  purchasers.  As  that  S.  on  releasing  was  not  bound  to 
illustrations  of  the  proposition  stated  search  the  records  lor  subsequent  con- 
in  the  text,  see  Stuyvesant  v.  Hall,  veyances  or  incumbrances.  The  Vice- 
2Barb.  Ch.  151;  Stuyvesantv.  Hone,  Chancellor  said  on  the  question  (1 
1  Sand.  Ch.  419;  Taylor  v.  Maris*  Sandf.  Ch.  419,  425):  **  Notice  by  the 
Ex'rs,  5  Hawle  51.  The  doctrine,  recording  of  conveyances  is  created  by 
and  the  circumstances  under  whicli  it  the  statutes,  and  its  effect  is  to  be 
may  be  applied,  are  so  well  explained  learned  from  their  provisions,  and  the 
by  the  case  reported  in  1  Sand.  Ch.  adjudications  thereon.  The  statute 
and  2  Barb.  Ch.,  supra,  that  a  quota-  enacts  that  every  conveyance  not  re- 
tion  will  be  instructive.  The  facts  corded  shall  be  void  as  against  any 
Trero  briefly  as  follows:  A  tract  of  subsequent  purchaser  in  good  faith, 
land  was  mortgaged  to  Stuyvesant  etc.,  whose  conveyance  shall  bo  first 
and  hi3  mortgage  was  duly  recorded,  recorded.  Neither  the  provision  itself 
Hone  subsequently  acquired  a  lien  nor  the  objects  of  a  registry  law 
thereon  by  a  second  mortgage,  which  have  any  reference  to  prior  incum- 
he  foreclosed  by  a  suit  in  chancery,  branccs  already  recorded.  The  cfifect 
and  t!ie  land,  which  had  been  divided  of  recording  a  conveyance  is  not  retro- 
iato  fifty-six  building  lots,  was  sold  spective,    nor    was    it    designed    to 
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§  658.    Only  to  Purchasers  under  Same  Grantor, 
feot  of  Perfect  Record  Title:  Break  in  Record  Tltle.^It  is 

not,  however,  every  subsequent  purchaser  who  comes  within 
the  purview  of  the  statute.  The  mere  fact  that,  subsequently 
to  the  registering  of  a  deed  of  certain  premises,  a  third  person 
purchases  the  same  premises  from  any  source  of  title,  from  any 
grantor  whatsoever  claiming  to  own  them,  does  not  render  the 
purchaser  necessarily  chargeable  with  notice  of  the  prior  re- 
corded conveyance.^  The  only  subsequent  purchaser  who  is 
charged  with  notice  of  the  record  of  a  conveyance  is  one  who 
claims  under  the  same  grantor  from  the  same  source  of  titles. 
If  two  titles  to  the  same  land  are  distinct  and  conflicting,  the 
superiority  between  them  depends  not  upon  their  being  re- 
corded, but  upon  their  intrinsic  merits.  It  is  a  settled  doctrine, 
therefore,  that  a  record  is  only  a  constructive  notice  to  subse- 
quent purcHasers  deriving  title  from  the  same  grantor.'    Inti- 

change  rights  already  vested  and  se-  deeds,  mortgages,  etc.,  are  indexed  in 

cured  by  a  recorded  deed  or  mortgage,  the  public  offices  of  record.     Tho  in- 

It  simply  protects  a  purchaser  who  takes  dexes  are  never  arranged  according  to 

the  precaution  to  search  Hie  records^  and  the  parcels  of  land,  so  that  a  person 

record  his  own  conveyance,  against  prior  makmgsearch  follows  thcownership  of 

unrecorded  conveyances  of  which  he  had  a  particular  parcel  irrespective  of  the 

no  notice"    The  Vico-Chancellor  then  sources  of  title;  they  are  always  ar- 

refers  to  -Cheesebrough  v.  Millard,  1  ranged  according  to  the  grantors  and 

Johns.  Ch.  414,  and  also  shows  that  grantees,  mortgagors  and  mortgagees, 

there  is  nothing  in  the  case  of  Guion  The  records  can  only  dicloso  the  tiUc  to 

V.  Knapp,  6  Pai^e,  42,  oppose.d  to  the  a  particular  tract,  so  far  as  they  enable 

conclusion  at  which  he  had  arrived,  one  making  search  to  trace  the  own- 

This  decision  was  affirmed  by  Chan-  ership  from  one  grantor  or  mortgagor 

cellor  Walworth,  in  2  Barb.  Ch.  151,  to  anotlier.     Ec^rds  are  only  con- 

157,  158,  and  his  opinion  upon  the  structive  notice  of  a  titio  of  which 

question    substantially    repeats    the  the^  enable  a  party  to  obtain  actual 

reasoning  of  the  Vice-Chancellor,  that  notice  or  knowledge  by  means  of  a 

a  deed  subsequently  made  and  re-  search. 

corded  bythemortgagorisnot  notice  to  'Baker  v.   Griffin,   50  Miss.    158; 

a  prior  mortgagee  whose  mortgage  is  Tilton  v.  Hunter,  24  Me.  29;  Bates  v. 

on  record,  so  that  he  mav  release  part  Norcross,    14  Pick.   224;    Goorge  v. 

of  the  premises  without  destroying  his  Wood,   9  Allen,  80;  Murray  v.  Bal- 

lien.     See,  also,  Howard  Ins.  Co.  v.  lou,   1  Johns.  Ch.   566;  BImbury  v. 

Halsey,8N.  Y.  271;  Hill  v.McCarter,  Conner,  2  Sandf.  98;   Stuyvesant  v. 

27  N.  J.  En.  41;  Hoy  v.  Bramhall,  19  Hall,  2  Barb.  Ch.  151,  158;  Page  v. 

Id.  663;    Van  Orden  v.  Johnson,   1  Waring,  76  N.  Y.  463;  Cook  v.  Tra- 

McCarter,  376;  Blairv.  Ward,  2Stockt.  vis,  20  N.  Y.  402;  Farmers  L.  &  T.  Co. 

Ch.  126;  George  v.  Wood,  9  Allen,  v.  Maltby,   8  Paige,  361;  Calder  v. 

SO;    Taylor  v.  Maris,  6  Rawle,  51;  Chapman,  52  Pa.  St  (2  P.  F.  Sm.) 

Leiby  v.  Wolf,  10  Ohio,  83;  James  v.  359;  Wood  v.  Farmere,  7  Watts,  282; 

Bro^ioi,  11  Mich.  25;  Cooper  V.  Bigly,  Lightner    v.   Mooney,    10    Id.    412. 

13  Id.   463;    Doolittle   v.    Cook,  75  Hetherington  v.  Clark,  6  Casey,  393, 

III.   354;    Iglehart  v.  Crane,  42  Id.  395;  Keller  v.   Nutz,  5  Serg.   &  R. 

261;  Deuster  v.  McCamus,  14  Wise.  246;  Hoy  v.  Bramhall,  4   Green  Ch. 

307;   Straight  v.  Harris,  14  Id.  509;  563;  Losey  v.  Simpson,  3  Stockt  Ch. 

Halsteadsv.B*kofK'y,4J.  J.Marsh.  246;  Whittington  v.  Wright,  9  Ga 

558.  23;  Brock  v.   Headen,   13  AU.   370; 

'  This  is  clearly  shown  by  the  uni-  Dolin  v.  Gardner,  15  Id.  758;  Iieiby 

form  mode  in  which  the  records  of  v.  Wolf,   10  Ohio,  80,  83;   Blake  y. 
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matelj  connected  with,  and  indeed  a  branch  of  this  same  doc- 
trine,  is  the  question  how  far  back  is  a  purchaser  bound  to 
search  the  record  title  of  his  own  vendor?  If  the  records  show 
a  good  title  vested  in  the  vendor  at  a  certain  date,  and  nothing 
done  by  him  after  that  time  to  impair  or  incumber  the  title,  it 
woald  seem  that  the  policy  of  the  registry  acts  is  thereby  ac- 
complished; the  purchaser  is  protected;  he  is  not  bound  to  in- 
quire farther  back,  and  to  ascertain  whether  the  vendor  has  done 
acts  which  may  impair  his  title,  prior  to  the  time  at  which  it 
was  vested  in  him  as  indicated  by  the  records.  This  view  is 
supported  by  many  decisions — it  seems  by  the  weight  of  author- 
ity— which  hold  that  a  purchaser  need  not  prosecute  a  search 
for  deeds  or  mortgages  made  by  his  own  vendor,  further  back 

Graham,  6  Ohio  St.  580;  Iglehart  v.  ord  of  these  two  deeds  was  not  notice 
Crane,  42  HI.  261;  St.  John  v.  Conger,  of  the  unrecorded  deed  to  A.  In  like 
40  Id.  535;  Crockett  v.  Maguire,  10  manner,  and  for  a  like  reason,  if  A. 
Mo.  34;  Long  v.  Dollarhide,  24  Cal.  conveys  to  B.  by  a  deed  which  is  not 
218,  453.  Chan.  Walworth  thus  put  upon  record,  and  B.  gives  a  mort- 
states  the  doctrine  in  Stuyvesant  v.  gage  on  the  land,  even  a  purchase- 
Hall,  9upra:  '*The  recording  of  a  money  mortgage  back  to  his  grantor 
deed  or  mortage,  therefore,  is  con-  A.,  and  this  mortgage  is  recorded, 
Btmctive  notice  only  to  those  who  the  record,  it  is  held,  is  not  a  con- 
hare  subsequently  acquired  some  in-  stnictive  notice  to  a  subsequent  pur- 
terest  or  right  in  the  property  t£}/c/er  chaser  from  A.,  cither  of  the  mort- 
ike  grantor  or  mortgagor,"  While  gage  itself  or  of  the  conveyance  to  B. 
this  general  doctrine  is  accepted  with  Veazie  v.  Parker,  23  Me.  170;  Pierce 
complete  unanimity,  and  is  indeed  v.  Taylor,  23  Id.  246;  Felton  v.  Pit- 
essential  to  any  just  working  of  the  man,  14  Ga.  530.  It  is  a  well-settled 
r^strv  system,  there  is  some  differ-  application  of  the  law  of  estoppel 
ence  of  judicial  opinion  in  its  applica-  that  if  A.,  having  no  title,  conveys  or 
tion  to  particular  conditions  of  fact,  mortgages  to  B.  with  covenant  of 
In  the  case  which  is  not  uncommon,  tit)e,  and  afterwards  acquires  the 
where  A.  conveys  to  B.,  and  the  deed  title,  this  title  will  inure  to  the  bon- 
is not  recorded,  and  B.  then  conveys  ctit  of  B.  by  operation  of  the  estop- 
the  land  to  C,  who  puts  his  deed  pel;  and  in  some  states  the  same  effect 
upon  record,  it  is  held  in  many  dc-  is  produced  without  any  covenant  of 
cisions  that  this  registration  of  the  warranty.  If,  therefore,  A.  thus  con- 
second  deed  is  not  a  constructive  no-  veys  or  mortgages  to  B.,  and  B.*b 
tice  to  one  who  subsequently  pur-  deed  or  mortgage  is  duly  recorded, 
chases  from  A. ;  both  parties,  it  is  and  if  after  A.  acquired  the  title  he 
said,  do  not  claim  imder  the  same  gives  another  deed  or  mortgage  to  C, 
erantor  B.,  and  the  records  do  not  and  C.'s  deed  or  mortgage  and  the 
Simish  any  clue  to  the  true  chain  of  conveyance  of  title  to  A.  are  recorded 
title.  Roberts  v.  Bourne,  23  Me.  together,  it  is  settled  that  the  estoppel 
1G5;  Harris  v.  Arnold,  1  R.  I.  125;  binds  A.'s  assignee  C.  as  well  as  him- 
Cook  v.  Travis,  22  Barb.  338;  20  N.  self,  and  that  through  the  estoppel  B. 
Y.  402;  Loeey  v.  Simpson,  3  Stockt.  obtains  the  precedence  over  C.  Pike 
Ch.  246;  Lightner  v.  Mooney,  10  v.  Galvin,  29  Me.  183;  Wark  v.  Wil- 
Watts,  407;  Calder  v.  Chapman,  52  lard,  13  N.  H.  389;  Kimball  v.  Blais- 
Pa.  St.  359;  Fenne  v.  Sayre,  3  Ala.  dell,  5  Id.  533;  Jarvis  v.  Aikens,  25 
478;  Chicago  v.  Witt,  75  111.  211.  Vt."  635;  White  v.  Patten,  24  Pick. 
In  this  last  case.  A.,  a  grantee  in  an  324;  Somes  v.  Skinner,  3  Id.  52; 
unrecorded  deed,  conveyed  to  B.,  and  Tefft  v.  Munson,  57  N.  Y.  97;  Doyle 
B.  toC;  these  two  latter  deeds  were  v.  Peerless  Pet.  Co.,  44  Barb.  239; 
both  recorded;  but  neither  of  them  Farmers  L.  &  T.  Co.  v.  Maltby,  H 
referred  to  A.*s  deed,  nor  contained  Paige,  301. 
any  recital  of  it.     Held,  that  the  rec- 
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than  tlie  time  at  which  the  title  is  shown  by  the  records  to  have 
been  vested  in  such  vendor;  or,  in  other  words,  a  purchaser  is 
not  bound  bj  the  registry  of  deeds  or  mortgages  from  his  ven- 
dor made  prior  to  that  time.^  The  record  title  is  so  far  a  pro- 
tection under  the  statutes  to  purchasers  relying  upon  it,  that  if 
an  instrument  appearing  on  its  face  to  be  an  absolute  convey- 
ance is  recorded,  a  subsequent  purchaser  in  good  faith  and  for 
a  valuable  consideration  from  the  grantee  named  in  it,  obtains 
a  title  free  from  all  secret  trusts,  and  from  all  outstanding  equi- 
ties not  appearing  on  the  record,  which,  if  recorded  or  other- 
wise disclosed,  might  have  shown  the  instrument  to  be  in  reality 
a  mortgage.* 

^  Farmers*  Loan  Co.  v.  Maltby,  8  incnmbrance — a  mortgage  — although 
Paige,  361;  Page  v.  Waring,  76  N.  Y.  the  mortgagor's  title  was  um'ecorded 
463,467-469;  Uetzel  v.  Barber,  69  Id.  and  M'as  purely  equitable — e.  ff.,  an 
1 ;  Doswell  Y.  Buchanan,  3  Leigh,  365,  unregistered  agreement  to  convey  the 
331;  Calder  v.  Chapman,  52  Pa.  St  (2  land.  For  the  case  where  a  grantee 
P.  F.  Sm.)359;  Buckingham  y.  Hauna,  or  mortgagee  in  good  faith,  and  hold- 
2  Ohio  St.  551;  Losey  v.  Simpson,  3  ing  a  record  title  which  appears  to  be 
Stockt.  Ch.  246.  In  Farmers  Loan  i)erfect,  may  really  have  no  title,  be- 
Co.  y.  Maltby,  supra,  a  yendce  in  a  cause  a  grantor  or  mortgagor  in  the 
contractfor  the  purchase  of  land  which  chain  of  title,  had  knowledge  of  a 
was  unrecorded — the  mere  equitable  prior  unrecorded  deed  or  mortgage, 
owner — ^gaye  a  mortgage  on  tho  prem-  see  poi<t,  §  760,  and  cases  there  cited, 
ises  to  one  A.,  which  was  immediately  Flyntv.  Arnold,  2  Mete.  619;  Mahoney 
put  on  record.  This  yendce  after-  v.  Middleton,  41  Cal.  41,  50;  Fallal 
wards  obtained  the  legal  title  by  a  y.  Pierce,  30  Wise.  443;  Sims  v.  Ham- 
deed  from  his  vendor,  which  deed  roond,  33  Iowa,  36S;  Van  Rensselaer 
was  at  once  recorded;  he  then  con-  y.  Clark,  17  Wend.  25;  Goclet  v.  Mc- 
veyed  the  land  to  the  defendant  B.  Manus,  I  Hun,  306;  King  v.  Richard- 
for  a  valuable  consideration,  and  this  son,  3  Kcyes,  450;  Schutt  v.  Large,  6 
second  deed  was  also  recorded.  The  Barb.  373.  These  cases  overrule  the 
court  held  that  the  recording  of  the  earlier  decisions  in  Connecticut  v.  Bra- 
mortgage  to  A.,  being  prior  to  the  dish,  14  Mass.  296,  303;  Trull  v.  Bige- 
time  when  the  title  as  appeared  by  low,  16  Id.  406;  Gliddon  y.  Hunt,  24 
the  record  was  yested  in  the  mort-  Pick.  221;  Ely  v.  Wilcox,  20  Wise, 
gagor,  did  not  operate  as  constructive  523, 530.  See  also  post,  §  761,  when  a 
notice  to  the  grantee  B.,  who  took  his  purchaser  may  be  charged  with  notice 
deed  after  tho  legal  title  was  yested  of  a  prior  unrecorded  conveyance, 
in  his  grantor.  Chan.  Walworth  though  there  is  a  break  in  the  chain 
said  in  substance,  that  as  the  mort-  of  record  title.  Crane  v.  Tumor,  7 
gagor  had  not  the  legal  tiUe  when  the  Hun,  3o7;  67  N.  Y.  437. 
mortgage  to  A.  was  given,  but  only  a  '  For  example,  if  a  deed  •  absolute 
contract  to  purchase  the  land  fr^m  on  its  face  is  accompanied  by  a  writ- 
one  S. ,  it  followed  that  the  defendant  ten  defeasance,  and  the  deed  is  re- 
B.  was  not  charged  with  constructiye  corded  but  the  defeasance  is  not,  this 
notice  by  the  record  of  such  mortgage,  rule  applies;  also,  if  such  a  deed  is 
In  taking  a  conveyance  B.  would  not  accompanied  by  a  verbal  agreement 
search  for  mortgages  by  his  grantor  or  defeasance  which,  in  equity  at 
prior  to  the  date  of  his  deed  from  S.  least,  might  render  it  a  mortgage. 
Bee,  however,  Digman  y.  McCollum,  The  same  is  true  with  a  deed  absolute 
47  Mo.  372,  375,  376,  which  appears  on  its  face,  but  accompanied  with 
to  be  in  direct  conflict  with  the  rule  such  parol  acts  as  constitute  the 
as  stated  in  the  text,  and  with  the  grantee  a  constructive  trustee,  or 
foregoing  cases  cited  in  this  note.  It  trustee  in  invUum  for  the  benefit  of 
holds  that  a  subsequent  purchaser  lias  tho  grantor,  or  of  some  third  person. 
a  constructive  notice  of  a  recorded  Jaques  v.  Weeks,  7  Watts,  261,  271; 
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§  G59.  (6)  E^ect  of  Other  Kind  of  Notice  in  the  Ab- 
sence of  a  Registration. — Maj'  any  other  kind  of  notice,  ac- 
tual or  constmctive,  supply  the  ^vaDt  of  a  registration  ?  In 
other  worcis,  if  a  subsequent  purchaser  for  a  valuable  con sici or- 
ation has  put  his  conveyance  upon  record,  but  at  the  time  of 
his  purchase  was  affected  with  notice  that  there  was  a  prior  out- 
standing but  unregistered  conveyance  of  the  same  premises 
from  the  same  grantor,  would  he  be  protected  by  his  record 
notwithstanding  the  notice,  or  would  the  notice  operate,  like 
the  constructive  notice  arising  from  a  registry,  to  postpone  his 
own  interest  to  that  conferred  by  the  prior  unregistered  instru- 
ment ?  This  question  was  presented  to  the  Euglish  courts  of 
chancery  at  an  early  day,  and  was  settled  by  them  in  accord- 
ance with  the  general  principles  of  equity;  and  their  decisions 
have  with  great  uniformity  been  adopted  and  followed  by  the 
American  courts.  It  is  the  established  doctrine  that  a  notice, 
of  some  kind,  of  an  existing,  prior,  unrecorded  conveyance, 
operates,  like  the  constructive  notice  arising  from  a  registry,  to 
postpone  a  subsequent  and  recorded  instrument.  If  a  subse- 
quent purchaser,  even  for  a  valuable  consideration,  had  received 
notice  of  a  prior  unrecorded  instrument,  then  he  can  not  acquire 
or  retain  the  precedence  from  a  registration  of  his  own  convey- 
ance; his  conveyance,  though  recorded,  is  subordinate  and  post- 
poned to  the  prior  unrecorded  one  of  which  he  had  received 
notice.^  This  conclusion,  reached  originally  by  the  court  of 
chancery,  has  in  England  furnished  a  rule  for  that  tribunal 
alone,  and  has  not  been  accepted  by  the  courts  of  law;'  in  this 
country  it  is  recognized  and  enforced  alike  by  the  courts  of  equity 
and  of  law,  for  the  reason  that  both  have  jurisdiction  in  matters 
of  fraud.'  The  doctrine  is,  in  fact,  a  mere  application  of  the 
broader  general  principle,  that  a  person  who  purchases  an  es- 

Orvis  V.  Newell,  17  Conn.  07;  Bush  L.  R.,  1  Ch.  310;   Hine  v.  Dodd,  2 

V.  Golden,  17  Id.  694;   Harrison  v.  Atk.  275;  VVyatt  v.  Barwell,  19  Ves. 

Cachclin,  23  Mo.  117,  126;  Mesick  v.  435;  Benham  v.  Keane,  3  Do  G.  F.  & 

Sunderland,  6  Cal.  297;  Hart  v.  Farm.  J.  318;  Ford  v.  White,  16  Beav.  120, 

&  Mech.  B*k,  33  Vt  252;  Bailey  v.  123,  124. 

Myrick,  60  Me.  171.  *  Doe  v.  Allsop,  5  R  &  Aid.  142.     It 

'  This  doctrine,  which  is  nakedly  most  be,  however,  since  the  provision 

stated  in  the  text  without  its  reasons,  of  the  '*  Supreme  Court  of  Judicature 

was  Bettlcd  by  Lord  Hardwicke  (a.  d.  Act,"  giving  the  rules  of  equity  a 

1747 ),  in  the  celebrated  case  of  Le  Neve  binding  eificacy  wherever  they  conuict 

V.  Le  Neve,  Ambl.  436;  2  Eq.  Lead,  with  those  of  the  law  concerning  the 

Cas.  109  (4th  Am.  ed.);  Davis  v.  Earl  same  matter,  that  the  doctrine  is  now 

of  Strathmore,  16  Ves.  419,  per  Lord  enforced  in  legal  as  well  as  in  equita- 

Eldon;  Greaves  v.  Tofield,  L  R.,  14  ble  suits  by  the  EngUsh  courts. 
Ch.  Div.   603;     Credland  v.  Potter,       '  Tuttle  v.  Jackson,  6  Wend.  213, 

L.  R.,  10  Ch.  8;  RoUajid  v.  Hart,  L.  227;  Britton's  Appeal,  9  Wright,  172; 

K«  0  Ch.  678;  Chadwick  v.  Turner,  Beepoht,  §  759. 
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taie,  although  for  a  valuable  consideratioD,  after  notice  of  a 
prior  equitable  right,  makes  himself  a  mala  fide  purchaser,  and 
will  be  held  a  trustee  for  the  benefit  of  the  person  whose  right 
he  sought  to  defeat.* 

§  660.  Fraud  the  Foundation  of  the  Rule.—- In  the  very 
earliest  cases  which  first  established  the .  rule  concerning  the 
effect  of  notice  of  a  prior  unregistered  conveyance  to  a  subse- 
quent purchaser  who  had  put  his  deed  or  mortgage  upon  record, 
the  decision  was  expressly  based  upon  the  positively  fraudulent 
character  of  the  purchaser's  conduct.  It  was  said  in  the  plainest 
terms,  that  the  act  of  the  purchaser  in  endeavoring  to  obtain  a 
precedence  through  the  operation  of  the  statute,  while  he  had 
knowledge  or  notice  of  the  prior  right  held  by  another  person, 
was  in  itself  a  fraud,  an  attempt  to  obtain  a  fraudulent  advan- 
tage; and  to  uphold  it  would  be  suffering  the  statute  to  be  used 
as  a  means  of  accomplishing  a  fraudulent  purpose.  The  same 
theory  has  been  reaffirmed  by  the  succeeding  decisions  of  the 
English  courts  down  to  the  present  day.'  It  is  especially  im- 
portant in  its  bearing  upon  the  question  whether  a  constructive 
as  well  as  an  actual  notice  of  a  prior  unregistered  conveyance 
will  affect  the  rights  of  a  subsequent  purchaser  who  has  com- 
plied with  the  requirements  of  the  recording  acts.  In  fact,  all 
of  the  doubt,  confusion,  and  conflict  of  opinion  with  reference 

^  Thus  a  deed  which  for  any  defect  supra.  Lord  Hatherley  thus  sums  up 

does  not  convey  the  legal  title,  or  a  the  doctrine:  '*It  is  not  perhaps  very 

mortgage  which  is  inoperative  as  a  easy  to  see  the  exact  shades  of  distinc- 

valid  legal  mortgage,  may  be  good  in  tion  between  the  cases;  but  this  ap- 

equity  as  an  agreement  to  convey  or  pears  to  be  decided  from  the  time  of 

to  mortgage,  and  a  subsequent  pur-  Hine  v.  Bodd  downwards,  that  a  mere 

chaser  with  notice  of  such  an  equita-  suspicion  of  fraud  is  not  enough,  and 

ble  right  will  take  the  property  sub-  there  must  bo  actual  notice  implying 

ject  thereto.      See    Le  Neve  v.   Le  fraud  in  the  person  registering  the 

Neve,  Ambl.  436,  per  Lord  Hardwicke;  second  incumbrance  to  deprive  him  of 

Davis  V.  Earl  of  Strathmore,  16  Ves.  priority  thereby  gained  over  the  iirst 

419,  428;  Jennings  v.  Moore,  2  Vem.  incumbrance.    In  all  these  cases  down 

609;   Mackreth  v.  Symmons,  15  Ves.  to  Wyatt  v.  Bar  well,  the  expression 

349.  is,  that  tliere  must  be  actual  notice 

^  In  the  leading  case  of  Le  Neve  v.  amounting  to  fraucL     It  has  been  very 

Le  Neve,  Lord  Uarkwicke  used  Ian-  well  put,  that  it  must  be  actual  notice, 

guage  which  has  been  either  quoted  which  renders  it  fraudulent  to  attempt 

or  approved  in  almost  every  subse-  to  obtain  priority,  or  to  advance  money 

quent  English  case.     See  quotation  when  knowing  that  another  person 

ante,  §  591.     See  also  Davis  v.   Earl  has  already  advanced  money  upon  tlie 

of  Strathmore,  16  Ves.  419;  Wyatt  v.  same  security,    and   afterwards   un- 

Barwell,  19  Id.  435;  Hine  v.  Dodd,  2  righteously  to  attempt  to  deprive  him 

Atk.  275;   Ford  v.  White,  16  Beav.  of  the  benefit  of  that  security  by  tak- 

120,   123,   124;  Benham  v.  Keane,  3  ing  advantage  of  the  registration  act." 

De  G.   F.  &  J.    318;    Chadwick    v.  See  also  a  passage  from  the  opinion  of 

Turner,  L.  K.,  1  Ch.  310, 319;  Holland  Bramwell,!..  J.,  in  Greaves  v.  Tofield, 

V.  Hart,  L.  R.,  6  Ch,  078,  681,  684;  suprci^  quoted  in  vol.    1,   in  note  2, 

Greaves  v.  Tofield,  L.  R.,  14  Cb.  Div.  under  §  431. 
563, 571,  575, 577.  Inllolland  v.  Hart, 
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to  the  respective  effects  of  constructive  and  of  actual  notice  in 
connectian  with  registration,  has  arisen  from  the  adoption  of 
this  theory,  and  the  attempt  to  make  it  of  universal  application.' 
The  important  differences  which  exist  in  the  various  American 
statutes  have  already  been  pointed  out.'  In  those  states  whose 
legislatures  have  employed  substantially  the  same  language  which 
is  found  in  the  English  registry  acts,  the  courts,  while  adopting 
the  rule  concerning  the  effect  of  notice  laid  down  by  Lord 
Hardwicke  in  Le  Neve  v.  Le  Neve,  have  also  adopted  the  rea- 
sons which  he  there  gave  for  it,  and  have  found  in  the  fraud 
imputed  to  the  subsequent  purchaser  its  sufficient  foundation. 
In  several  of  the  states,  the  precedence  over  a  prior  unregistered 
conveyance  obtained  by  recording  a  subsequent  instrument  is 
given  in  express  terms,  only  to  ''  purchasers  in  good  faith;"  in 
others  it  is  given  only  to  purchasers  **  without  notice,"  or  **  with- 
out actual  notice.'"  Wherever  such  language  has  been  em- 
ployed, the  rule  under  consideration  is,  of  course,  a  necessary 
and  direct  consequence  of  the  legislative  enactment,  and  is  not 
merely  a  judicial  interpretation  demanded  by  the  general  prin- 
ciples of  equity.*  It  should  be  observed,  in  concluding  this 
topic,  that  a  legislature  may  declare  that  no  notice,  either  actual 
or  constructive,  shall  supply  the  want  of  a  registration;  that  a 
bubsequent  purchaser  shall  acquire  absolute  precedence  by  re- 
cording his  own  instrument  even  though  he  had  full  notice  of 
A  prior  unregistered  conveyance:  and  this  effect  may  be  stated 
in  express  terms,  or  it  may  be  a  necessary  inference  from  the 
whole  scope  of  the  statute.' 

§  (J61.  (7)  What  Hand  of  Notice  is  Sufficient  to  Produce 
this  Efibct. — The  doctrine  being  thus  established  in  England 
and  throughout  this  country,  that  some  notice  of  a  prior  un- 
registered conveyance  may  supply  the  want  of  a  registration, 
the  inquiry  finally  remains,  what  species  or  amount  of  notice 
will  avail  to  produce  this  effect  ?  Or  to  put  the  question  in  its 
most  practical  form,  whether  an  actual  notice  is  requisite,  or 
whether  a  constructive  notice  may  also  be  sufficient?  It  is  plain, 
if  the  theory  is  accepted  in  its  full  and  literal  sense,  that  the 
positive  fraud  of  the  subsequent  purchaser  in  endeavoring  to 

^Seepasi,  §§662-664.  gaage  of  one  or  two  state  statutes. 

'See  ante,  §616,  and  abatractn  of  See  White  v.  DenmaD,  1  Ohio  St.  110; 
statutes  in  note  thereunder.  16  Ohio,  59;  Bloom  v.  Noggle,  4  Ohio 

3  See  ante,  in  note  under  §  646.  St.  45;  Holliday  v.  Franklin  B'k,  16 

*  See  cases  cited  ante,  in  note  under  Ohio,  533;  Stansell  v.  Roberts,  13  Id. 
§639.  148;  Jackson  v.  Luce,    14  Id.    514; 

^  Such,  in  fact,  appears  to  be  the   Mayham  v.  (joombs,  14  Id.  428. 
construction  given  to  the  peculiar  Ian- 
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obtain  a  precedence  by  registering  bis  own  instrument  wbile 
be  bas  notice  of  tbe  prior  conveyance,  is  tbe  sole  foundation  of 
tbe  doctrine,  tbat  it  is  difficult  to  escape  from  tbe  conclusion 
tbat  tbe  notice  wbicb  sball  tbus  render  bis  conduct  fraudulent, 
and  destroy  tbe  efficacy  of  bis  registration,  must  be  an  actual 
one.  It  is  not  in  accordance  witb  general  principles  to  j^^o- 
nounce  a  person  guilty  of  fraud  by  reason  of  knowledge  con- 
structively imputed  to  bim,  knowledge  wbicb  be  may,  in  fact, 
never  bave  acquired,  but  wbicb  be  is,  from  considerations  of 
policy,  presumed  to  bave  acquired,  treated  as  baving  acquired. 

§  662.  English  Rule. — Tbe  earlier  Englisb  decisions,  adopt- 
ing tbe  tbeory  of  tbe  second  purcbaser's  fraud  in  all  its  features, 
accepted  witbout  besitation  tbe  logical  results  of  tbis  tbeory 
witb  reference  to  tbe  kind  of  notice.  Tbey  not  only  beld  affirm- 
atively tbat  tbe  notice  must  be  actual,  and  proved  by  clear, 
positive,  and  direct  evidence,  but  negatively  tbat  a  constructive 
notice  was  not  sufficient.  Tbe  same  rule  bas  even  been  re- 
peated by  way  of  a  dictum  in  one  or  two  of  tbe  very  latest  de- 
cisions.^ In  tbe  modern  Englisb  cases,  tbe  judges,  wbile  still 
insisting  upon  fraud  as  tbe  sole  basis  of  tbe  doctrine,  bold  tbat 
tbe  same  effect  may  be  produced  by  a  constructive  notice  as  by  an 
actual  one  upon  a  subsequent  purcbaser  wbo  bas  registered  bis 
conveyance.  Tbe  inquiry  no  longer  seems  to  be  wbetber  the 
notice  was  actual  or  constructive,  but  wbetber  tbe  evidence  was 
sufficiently  definite,  and  tbe  circumstances  were  sufficient  to 
affect  tbe  conscience  of  tbe  purcbaser  as  a  fact,  and  not  merely  as 
a  possible  inference.' 

§  663.  Aznerioan  Rules. — Tbe  same  diversity  and  fluctua- 
tion of  opinion  appear  among  tbe  decisions  made  by  tbe  courts  of 

^  Hine  v.  Dodd,  2  Atk.  275;  Jolland  ance  was  registered,  has  been  charged 
T.  Stainbridgc,  3  Ves.  478;  VVyatt  v.  with  notice  of  a  prior  equitable  mort- 
Barwell,  19  Id.  435;  Ohadwick  v.  gage  arising  from  the  non-production  of 
Turner,  L.  B..,  1  Ch.  310,  319.  title-deeds,  and  his  failure  to  inquire 

*In  JEtoUand  v.  Hart,  L.  E,.,  6  Ch.  for  them.  Wormald  v.  Maitland,  35 
C78,  681-4)83,  a  second  mortgagee  was  L.  J.  Ch.  (N.  S.)  69;  In  re  Allen,  1  I. 
held  to  be  affected  with  notice  of  a  R.  £q.  455;  and  see  Whitehesid  v. 
prior  unregistered  mortgage,  by  means  Jordan,  1  Y.  &  C.  303.  When  a 
of  information  or  knowleclge  obtained  subsequent  purchaser  or  incumbrancer 
by  his  attorney  in  the  transaction,  al-  for  a  valuable  consideration  has  paid 
tliough  it  appeared  very  clearly  that  or  parted  with  the  consideration 
the  knowledge  had  not  in  fact  been  without  any  notice  of  a  prior  unrcgis- 
communicated  by  the  attorney  to  his  tered  deed  or  mortgage,  and  then 
client.  It  is  true  the  court  called  the  registers  his  own  instrument  after  ob- 
notice '*  actual;'*  but  to  treat  such  no-  taming  such  notice,  the  notice  does 
ticeimputed  toa  principalon  account  of  not  defeat  the  precedence  acquired  un- 
information  acquired  by  an  agent  as  ac-  der  the  statute  by  his  registration, 
tual,  is  to  disregard  the  essential  dis-  Elsey  v.  Lutyens,  8  Hare,  150;  Essex 
tinction  between  the  two  species.  A  t.  Biaugh,  1  Y.  &  C.  Ch.  620. 
subsequent  purchaser  whose  convey- 
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the  various  states,  and  in  some  instances  between  the  earlier  and 
later  decisions  of  the  same  court.  In  one  class  of  cases,  an  actual 
notice  rendering  the  second  purchaser's  conduct  positively  fraud- 
ulent, is  held  to  be  essential.  In  another  class,  no  distinction,  in 
respect  to  the  operation  of  notice,  is  recognized  between  the  sub- 
sequent purchaser  under  the  recording  acts  and  any  other  sub- 
sequent purchaser;  the  rights  of  both  are  treated  as  being 
equally  affected  by  a  constructive  notice.^  Two  causes  have 
operated  to  produce  this  conflict.  It  has  resulted  in  part  from 
the  different  terms  which  the  legislatures  of  various  states  have 
employed  in  the  most  important  clauses  of  the  recording  acts.* 
It  has  resulted  in  greater  part  I  think,  from  a  lack  of  unanimity 
in  the  meanings  given  by  the  courts  to  *'  actual "  and  to  "  con- 
structive" notice  respectively;  from  a  confusion  and  misconcep- 
tion with  respect  to  the  essential  distinctions  which  exist  between 
the  two  species.  The  conflict  is,  therefore,  more  apparent  than 
real. 

§  664.  Actual  or  Constructive  Notice. — As  this  question 
is  one  which  depends,  in  great  measure,  upon  the  local  law, 
either  local  statutes  or  decisions,  I  have  placed  in  the  foot-note 
cases  selected  from  all  the  states,  and  representing  both  types  of 
legislation  and  of  judicial  interpretation;  one  class  embracing 
those  iu  which  an  actual  notice  is  required;  the  other,  those  in 
"which  a  constructive  notice  is  sufficient.'    While  the  rule  is  settled 

^  See  Dey  v.  Dunham,  2  Johns.  Ch.  *  As  has  heen  shown  in  a  former 

182,  IDO;  Dunham  v.  Dey,  15  Johns,  paragraph  (§  646),  there  are  several 

555;  Jackson  v.  Van  Valkenhurg,  8  distinct  types  of  the  statute.     These 

Cow.  260;  Tuttle  v.  Jackson,  6  Wend,  changes  in  the  language  of  the  statutes 

213;  Grimstone  V.  Carter,  SPai^e,  421;  have  naturally  affected  their  judicial 

Williamson  v.  Brown,  15  N.  x.  354;  interpretation.     See   Williamson    v. 

Norcross  v.  Widgery,  2  Mass.   605;  Brown,  15  N.  Y.  354. 

HcAIechan  v.  Griffing,  3  Pick.  149;  '  For  classification  and  abstract  of 

U.  S.  Ins.  Co.  V.  Shriver,  3  Md.  Ch.  the  state  statutes,  and  some  further 

381;  General  Life  Ins.  Co.  v.  U.  S.  decisions  under  them,  see  note  ante^ 

Ins.  Co.,  10  Md.  517,  525;  Fleming  y.  §  646.     I  iiaye,  in  the  present  note, 

Burgin,  2  Ired.  Kq.  584;  Noyes  v.  selected  and  arranged  well-considered 

Hall,  7  Otto,  34,  38;  Cabeen  v.  Breck-  and  authoritative  cases  from  nearly 

enridge,  48  111.  91;  Truesdale  v.  Ford,  every  state.    It  would  be  impossible, 

37  Id.  210;  Brinkman  v.  Jones,  44  within  any  reasonable  limits,  to  make 

W^isc.  498,  519;  White  v.  Foster,  102  a   strict    classification  of    decisions 

Mass.  375;  Lamb  v.  Pierce,  113  Id.  72;  which  require  actual  notice  properly 

Crassen  v.   Swoveland,  22  Ind.  427,  so  called,  and  those  which  i>ermit  con- 

434;  Wilson  v.  Hunter,  30  Id.  466,  structive  notice.      There  is  a  great 

472;  Lawton  v.  Gordon,  37  Cal.  202,  confusion  or  uncertainty  as  to  what 

205;  Maupin  v.  Emmons,  47  Mo.  304,  particular  kinds  are  embraced  within 

306;  Brown  v.  Volkening,  64  N.  Y.  76,  these  genera.    In  nearly  all  the  states 

62.    Tliese  cases,  taken  from  a  large  whose  statutes  in  terms  demand  an 

number  of  similar  ones,  sufficiently  *' actual"  notice,  the  courts  admit  the 

show  the  diversity  and  fluctuation  operation  of  those  species  which  are 

of  opinion  among  the  American  decis-  uniformly  regarded  as  belonging  to 

iona  spoken  of  iu  the  text.  the  germs  constructive,  viz.,  notice 
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iu  all  the  states  composing  the  first  class,  thafc,  in  order  to  post* 
pone  a  subsequent  purchaser  or  incumbrancer  who  has  obtained 
the  first  record,  he  must  have  receired  an  actual  notice  of  a 
prior  unrecorded  instrument,  it  is  equally  well  settled  that  this 
notice  need  not  be  established  by  direct  and  positive  evidence; 
it  may  be  shown  by  indirect  evidence,  by  proof  of  circumstances 
sufficient  to  put  any  reasonably  prudent  man  upon  an  inquiry. 
Indeed,  in  some  of  the  states  where  an  actual  notice  is  expressly 
demanded  by  statute,  it  has  been  decided  that  open  and  noto- 
rious possession  under  a  prior  unrecorded  conveyance  con- 
stitutes a  sufficient  notice.  In  the  states  composing  the  second 
class  the  rule  admitting  the  sufficiency  of  a  constructive  notice 

arising  from  lis  peridens,  recitals  in  De  Vandal  v.  Malone*s  Ex*rs,  25  Id. 
titlo  papers,  between  principal  and  272;  Center  v.  P.  &  M.  B'k,  22  Id. 
agent,  and  even  possession.  The  743;  Hoole  v.  Att^y-Gen.,  22  Id.  190; 
courts  of  the  same  states  hold  that  the  Smithes  Heirs  v.  Branch  B'k,  21  Id. 
"actual"  notice  of  the  statute  does  125.  Possesion — Chapman  ▼.  Hold- 
not  mean  knowledge,  and  may  be  ing,  60  Ala.  522;  Bernstein  v.  Humes, 
shown  by  any  kind  of  circumstances  60  Id.  582;  Lindsey  v.  Veasy,  02  Id. 
which  would  put  a  reasonable  man  421. 

upon    an    inquiry.       Practically,    it  Arhanaas. — Stidham  v.   Mathewa, 

seems  very   difiicult   to    distinguish  29  Ark.  630,  650;   Holman  v.  Patter- 

"  actual  "  notice  so  defined,  from  con-  son's  Heirs,  29  Id.  ^57;  Haskell  v. 

structive  notice.     See  upon  this  sub-  The  State,  31  Id.   91.     Po68eiu§ion-^ 

i'ect  the  able  opinion  of  Taylor,  J. ,  in  Byers  v.  Engles,  10  Id.  543. 

Mnkman  v.  Jones,  44  Wise.  498, 519,  Galifornin, — Lawtou  v.  Gordon,  37 

and  Maupin  v.  Emmons,  47  Mo.  304,  Cal.  202;  Galland  v.  Jackman,  26  Id. 

306.    The  courts  of  a  few  states  have  79,  87.     PosAesttion — Jones  v.  Marks, 

interpreted  their  statutes  more  liter-  47  Cal.  242,  248;  Fair  v.  Stevenot,  29 

ally,  and  have  established   a   more  Id.  486;  O'Rourko  v.  O'Conncr,  39  Id; 

stringent  rule  requiring  an  actual  no-  442;    Smith   v.    Yule,   31    Id.    180; 

tice  proved  by  direct  evidence.     Of  Thompson  v.  Pioche,  44  Id.  508,  516; 

this  class  are  Massachusetts,  Maine,  Moss  v.  Atkinson,  44  Id.  3,  17. 

Missouri,  and  perhaps  Maryland  and  Connecticut, — Blatchley  v.  OsborUf 

Indiana.     I  have  arranged  the  cases  33  Conn.  226,  233;  Clark  v.  Fuller,  29 

by  states,  and  have  i)l^ed  together  Id.  238;  B'k  of  New  Milford  v.  New 

those  in  each  state  which  treat  of  no-  Milford,    36    Id.   94;    Sigoumey    v. 

tice  by  ^OM«Mion.    From  the  decisions  Munn,  7  Id.  324;  Hamilton  v.  Nutt, 

here  collected,  taken  in  connection  34  Id.  501;  Bush  v.  Golden,  17  Id. 

with  the    abstract  of   statutes    and  594;  Wheaton  v.  Dyer,  15  Id.  307. 

further    cases    in  the  note  under  §  Florida. — Possession,  Doe  v.  Roe, 

646,  I  hope  that  the  reader  will  be  13  Flor.  602. 

able  to  form  an  accurate  notion  of  the  Oeort/ia. — Virgin  v.  Wingfield,  54 

law  on  this  confused  subject  as  it  is  Ga.  451,  454;  Bryant  v.  Booze,  55  Id. 

settled  in  each  commonwealth.  438;  Poulet  v.  Johnson,  25  Id.  403; 

Alabama. — Lambert  v.  Newman,  Downs  v.   Yonge,   17  Id.  295;  Sea- 

56  Ala.  623,  625;  Corbett  v.  Clenny,  brook  v,  Brady,  47  Id.  650;  Brown  v, 

52  Id.  480,  483;   Dudley  v.  Witter,  Wells,  44  Id.  573,  575;  Williams  v. 

46  Id.  664,  694;  Campbell  v.  Roach,  Adams,  43  Id.  407;  Allen  v.  Holden, 

45  Id.  667;  Ponder  v.  Scott,  44  Id.  32  Id.  418;  Allen  v.  Holding,  29  Id. 

241,  244;  Newsome  v,  Collins,  43  Id.  485;  Lee  v.  Cato,  27  Id.  637;  Doe  v. 

656,  663;  Burch  v.  Carter,  44  Id.  115,  Roe,  25  Id.  55.     Possession — Helms  v. 

117;  Witter  v.  Dudley,  42  Id.  616,  May,  29  Id.  121;  Wyatt  v.  Elam,  19 

621;  Wyatt  v.  Stewart,  34  Id.  716;  Id.  335. 

Boyd  V.  Beck,  29  Id.  703;  Johnson  v.  ///i/iow.— Frye  v.  Partridge,  82  111. 
Thweatt,  18  Id.  741;  Dearing  v.  Wat-  267,  270;  Chicago  etc.  R.  R.  v.  Ken- 
kins,  IG  Id.  20;  Walter  v.  Rhea,  10  Id.  ued}',  70  Id.  350,  361;  Redden  v. 
451;12Id.646;Boydv.Beck,29Id.703;  Miller,   95  Id.    336;    Shepardson  v. 
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is  well  established.  To  constitute  such  a  notice  under  the  re- 
cording acts,  it  must  be  shown  bj  evidence  clear  and  reliable 
that  the  party  has  received  information  of  facts  and  circum- 
stances which  are  sufficient,  in  contemplation  of  law,  to  put  any 
reasonably  prudent  man  upon  an  inquiry,  so  that  the  inquiry, 
if  prosecuted  with  due  diligence,  would  lead  to  a  discovery  of 

Stevena,  71  Id.  646;  Erickaon  v.  Baf-  437;  Hackwith  v.  Damron,  1  Mon. 
ferty.   79  Id.  209.   212;  Chicago  v.    235. 

\¥itt,  75  Id.  211;  MorrU  v.  Hoffle,  Louinana, — Moore  v.  Jourdan,  14 
37  Id.  IjO;  Danlap  v.  Wilson,  32  Id.  La.  An.  414;  Smith  v.  Lamboth,  15 
517;  Ogden  v.  Haven,  24  Id.  57.  Id.  566;  Swan  v.  Moore,  14  Id. 
PoueM^ion—Noyea  v.  Hall,  7  Otto  (U.  833;  Bell  v.  Haw,  8  Mar.  N.  S.  243. 
S.},  34,  38;  Tuniaon  v.  Chamblin,  Possession — Winston  v.  Provost,  G  La. 
S8  111.  378,  390;  III.  Cent.  K.  R.  v.  An.  164;  Splane  v.  Mitcheltrce,  2  Id. 
McColloiigh,     59   Id.    166;   Warron   265. 

Y.  Richmond,  53  Id.  52;  Bayles  v.  Maim. — Hull  v.  Noble,  40  Me. 
Yonng,  51  Id.  127;  Bogae  v.  Will-  459,  480;  Goodwin  v.  Cloudman,  43 
iaiDs,  48  Id.  371;  Cabeen  v.  Breck-  Id.  577;  Rich  v.  Roberts,  48  Id.  543; 
enridge,  48  Id.  91;  Truesdale  v.  Ford,  Porter  v.  Sevey,  43  Id.  519;  Merrill 
37  Id.  210;  McVey  v.  McQuality,  97  v.  Ireland,  40  Id.  669;  Ilaiilcy  v. 
Id.  93;  Partridge  v.  Chapman,  81  Id.  Morse,  32  Id.  287;  Spofford  v.  Wes- 
137;  Lumbard  v.  Abbey,  73  Id.  177.    ton,  29  Id.   140;  Butler  v.  Stcvona, 

Indiana, — Classen  v.  Swovcland,  26  Id.  484;  Kent  v.  Plummcr;  7  Id. 
22  Ind.  427,  432;  Wiseman  v.  Hutch-  464;  Webster  v.  Maddox,  0  Id.  256. 
inson,  20  Id.  40;  Croskey  v.  Chap-  Man/land, — Green  v.  Early,  39 
man,  20  Id.  333;  Wilson  v.  Hunter,  Md.  223,  229;  lu  matter  of  Lei  man, 
30  Id.  466,  472;  Paul  v.  Connersvillo  32  Id.  225;  Gen.  Life  Ins.  Co.  v.  U.  S. 
etc.  R.  R.,  51  Id.  527,  530;  Kirkpat-  lus.  Co.  10  Id.  517,  526;  Mayor  etc. 
rick  v.  Caldwell's  Adm'rs,  32  Id.  299;  v.  Williams,  6  Id.  235;  Johns  v. 
Brose  v.  Doe,  2  Id.  666;  Ricks  v.  Scott,  5  Id.  81;  Winchester  v.  Bait. 
Doe,  2  Blackf.  346.  Poftsession^  etc.  R.  R,  4  Id.  231;  Price  v.  Mc 
Clonse  V.  Elliott,  71  Id.  302;  Camp-  Donald,  1  Id.  403;  Baynard  v.  Nor- 
bell  V.  Brackenridge,  8  Blackf.  471.    ris,   5  Gill,   483;    U.   S.  Ins.  Co.  v. 

Iowa, — Smith  v.  Denton,  42  Iowa,  Shriver,  3  Md.  Ch.  385. 
48;  Watson  v.  Phelps,  40  Id.  482;  Massachiutetis. — Lamb  v.  Pierce, 
Blanchard  V.  Ware,  43  Id.  530;  37  Id.  113  Mass.  72;  Connihan  v.  Thomp- 
305;  Jones  v.  Bamford,  21  Id.  217;  son,  111  Id.  270;  White  v.  Foster, 
MitcheU  V.  Peters,  18  Id.  119;  Wil-  102  Id.  375;  Sibley  v.  Leffingwell,  8 
■on  V.  Miller,  16  Id.  Ill;  Hopping  v.  Allen,  584;  George  v.  Kent,  7  Id.  16; 
Bamam,  2  Id.  39.  Possession — ^Rog-  Dooley  v.  Wolcott,  4  Id.  406;  Parker 
era  V.  Hussey,  36  Id.  664;  Phillips  V.  v.  Osgood,  3  Id.  487;  Buttrick  v. 
Blair,  38  Id.  649;  HubUrd  v.  Long,  Holden,  13  Mete.  355,  357;  Curtis  v. 
20  Id.  149;  Baldwin  v.  Thompson,  15  Mundy,  3  Id.  405;  Lawrence  v. 
Id.  504;  Moore V.  Pierson,  Old.  279.    Stratton,  6  Cush.  163,  160;  Hennes- 

Kansaa. — Jones  v.  Lapham,  15  sey  v.  Andrews,  6  Id.  170;  Mara  v. 
Kans.  540,  545;  Setter  v.  Alvey,  15  Pierce,  0  Gray,  306;  Pingree  v.  Cof- 
Id.  157;  Kirkwood  v.  Koester,  11  Id.    fin,  12  Id.  288. 

471.  Possesion — Johnson  v.  Clark,  Michigan, — Reynolds  v.  Ruckman, 
18  Id.  157,  164;  School  Dist.  v.  Tay-  35  Mich.  80;  Munroe  v.  Eastman,  31 
lor,  19  Id.  287;  Greer  v.  Higgins,  20  Id.  283;  Shotwell  v.  Harrison,  30  Id. 
Id.  420;  Lyons  v.  Bodenhamer,  7  Id.  179;  Barnard  v.  Campau,  29  Id.  162; 
455.  Baker  V.  Mather,  25  Id.  51;  Case  v. 

^f/r«i«;Z*y.— Mueller  v.  Enseln,  12  Brwin,  18  Id.  434;  Fitzhugh  v.  Bar- 
Bush,  441,  444;  Hardin  v.  Harrine-  nard,  12  Id.  105;  Waldo  v.  Richmond, 
ton,  11  Id.  367;  Hopkins  v.  Garrard,    40  Id.  380;  Stetson  v.  Cook,  39  Id. 

7  B.  Mon.  312;  Forepaugh  v.  Appold,    750;   Hoeley  v.  Holmes,  27  Id.  416. 
17  Id.  631;  Vanmeter  v.  McFaddin,    Possession — Russell  v.  Sweezey,  22  Id. 

8  Id.  442;  Honore  v.  Bakewell,  6  Id.    235,  239;  Hommel  v.    Devinucy,   39 
67;   Thornton    v.    Knox,    6  Id.  74;   Id.  522. 

Johnston  v.  Gwathmey,  4  Litt.  317.  Minnesota. — Coy  v.  Coy,  15  Minn. 
Po«ie«ir»oii— Russell  V.  Moore,  3  Mete.    119.   126;  Roberta  v.   Grace,   16  Id. 
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the  truth.  A  constructive  notice,  under  this  system,  can  never 
be  a  matter  of  mere  possible  inference;  there  must  be  enough 
brought  home  to  the  knowledge  of  the  party,  to  impose  a  duty 
upon  his  conscience  according  to  the  theory  of  equity  jurispru- 
dence. Subject  to  this  general  limitation,  the  constructive 
notice,  under  the  recording  statutes,  may  arise  in  any  of  the 

126;  Ross  v.  Worthington,  11  Id.  N.J.  Eq.  (1 C.  E.  Green)  256;  Smith  v. 
438;  Boughada^  v.  Paine;  6  Id.  443.  Vreeland,  16  Id.  199;  Smallwood  v. 
Possession — Smith  v.  Gihson,  15  Lewin,  2  McCart.  60.  Possesion — 
Minn.  89,  99;  Morrison  v.  March,  4  Losey  v.  Simpson,  3  Stockt.  246;  Cole- 
Id.  422;  Scagar  v.  Bums,  4  Id.  141;  man  v.  Barklew,  3  Dutch.  357. 
Minor  v.  WiUoughby,  3  Id.  225.  New  yorifc.— Griffith  v.  Griffith,  1 

Mississippi, — Allen    v.     Poole,    64  Hoff.  Ch.  153;  Williamson  v.  Brown, 

Miss.  323;  Wasson  v.  Connor,  54  Id.  15  N.  Y.  354;  Cambridge  Val.  B'k  v. 

351;  Deason  v.   Taylor,   53  Id.  697,  Delano,  48  Id.  326,  336,  339;  Acer  v. 

701;  Loughridge  v.  Bowland,   52  Id.  Westcott,  46  Id.  384;  Gibert  v.  Pcte- 

646,  553;  Buck  v.  Paine,  50  Id.  648,  ler,  33  Id.  165;  Howard  Ins.  Co.  v. 

655;  Avent  V.  McCorkle,  45  Id.  221;  Halsey,  8  Id.  271;  Page  v.  Waring, 

Parker  v.  Foy,  ^i  Id.  260;  McLeod  70  Id.  463;  Acer  v.  Westcott,  1  Lans. 

V.    First  Nat.    B'k,  42  Id.  99,   112.  193,197.    Po^sMirio/i— Brown  v.  Volk- 

Possession — Strickland  v.  Kirk,  61  Id.  ening,  64  N.  Y.  76,  82;  Westbrookv. 

795,   797;  Perkins  v.  Swank,  43  Id.  Gleason,  79  Id.  23. 

349,  301.  Oto.— Morris  v.  Daniels,  35  Ohio 

Missouri. — ^Manpin  v.  Emmons,  47  St.  406;  McKinzie  v.  Perrill,  15  Id. 

Mo.  304,  306;  Real  Est.  Sav.  Inst.  v.  162. 

CoUonious,   63  Id.    290,   294;   Ridg-  Or<f/70».—Carterv.  City  of  Portland, 

way  V.  HoUiday,  59  Id.  444;  Eck  v.  40reg.  339,  350;  Stannisv.  Nicholson, 

Hatcher,  58  Id.  235;  Follows  V.  Wise,  2  Id.   332.      Possession— Bohlmaji  v. 

65  Id.  413,  415;   Major  v.    Bukley,  Coffin,  4  Id.  313. 

61  Id.  227,  231;  Digman  v.   McCol-  Penusylvania. — Butcher  v.  Yocnm, 

lum,  47  Id.  372,  375;  Speck  V.  Biggin,  61  Pa.  St.  (11  P.  F.  Sm.)  163,  171; 

40  Id.  405;  Muldrow  v.  Itobison,  58  Lahr's  App.  90  Pa.  St.  607;  Parke  v. 

Id.   331;  Rhodes  v.   Outcalt,  48  Id.  Nceley,  90  Id.  52;  Maul  v.  Rider,  69 

307;  Roberts  V.  Moscley,  64  Id.  607;  Id.  (9  Id.)  167,  171;  Nice's  Appeal,  54 

Maaterson  v.  West  End  etc.  R.  R.,  6  Id.  (4  Id.)  200;  York  Bank's  App.,  12 

Mo.  App.  R.  64.    Possession — Shumate  Casey,  458;  Smith's  App.,  11  Wright, 

V.  Reavis,  49  Mo.  333;  Beatie  v.  But-  128;  Britten's  App.,  9  Id.  172;  Speer 

ler,  21  Id.  313.  v.  Evans,  1 1  Id.  141 ;  Ripple  v.  Ripple, 

Nebraska.  —  Possesion  —  Uhl    v,  1  Rawl.  386.     Possession— Kridev  v. 

May,  5  Neb.  157.  Lafferty,  1  Whart.  303;  Randall  v. 

Nevada. — Grellett  v.  Heilshom,  4  Silverthom,  4  Barr.  173;  Meehau  v. 

Nev.  620;   Gilson  v.  Boston,   11  Id.  Williams,  48  Pa.  St.  238;  Sailor  v. 

413;  Hardy  v.  Harbin,  4  Sawyer  (U.  Hertzog,  4  Whart.  259;  lightner  v. 

S.),  536;  Norton  v.  Meader,  8  Id.  603.  Mooney,  10  Watts,  407. 

New  Ilampahire. — Warner  v.  Swett,  Plijode     Inland. — Tillinghast     v. 

31  N.  H.  332;  Rogers  v.  Jones,  8  Id.  Champlin,  4  R.  I.  173,  215;  Harris  v. 

264;  Colby  v.  Kcnniston,  4  Id.  262;  Arnold,  1  Id.  125. 

Patten  v.  Moore,   32  Id.   382,   384;  South  Carolina. — Wallace  v.  Craps, 

Hoit  V.  Russell,  56  Id.  659;  Bell  v.  3Strobh.  266;  Martin  v.  Sale,  1  Bailey 

Twilight;  22  Id.  500;  Brown  v.  Man-  Eq.  1,  24;  City  Council  v.    Page,  1 

ter,  22  Id.  468.     Possesion— Wk  of  Speer  Eq.  159,  212;  Cabiness  v.  Ma- 

Nowberry  v.  Eastman,  44  N.  H.  431;  hon,  2  McCord,  2731 

Hadduck  v.  Wilmarth,  5  Id.  181.  7'ennessec. — Murrcll  v.   Watson,  1 

New  Jersey. — ^Van  Keuren  v.  Cent.  Tenn.  Ch.  342;  Tharpe  v.  Dunlap,  4 

R.  R.,  33  N.  J,  L.  (9  Vroom),  105,  167  Heisk.  674,  686. 

(possession);    Raritan  Water  Co.  v.  Texas. — Littleton  v.  Giddings,  47 

Vcghte,  21  N.  J.  Eq.  (6  C.  E.  Green),  Tex.  109;  WUlis  v.  Gay,  48  Id.  463; 

463,  478;  19  Id.  (4  Id.)  142;  Hoy  v.  AUen  v.  Root,  39  Id.  589;  Rodgersv. 

Bramhall,  19  Id.  (4  Id.)  563;  Holmes  Burchard,  34  Id.  441.      Pome.^ion— 

V.  Stout,  2  Stockt.  419;  S.  C,  3  Green  Watkins  v.  Edwards,  23  Id.  443;  Pon- 

Ch.  402;  Van  Dorcn  v.  Robinson,  16  ton  v.  Ballard,  2\  Id,  019;  Mullins  v. 
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modes  recognized  by  the  settled  doctrines  of  equity,  from  ex- 
iraneons  facts  putting  one  upon  an  inquiry,  from  possession, 
from  lis  pendetis,  from  recitals  in  title  papers,  from  information 
communicated  to  an  agent. 

§  665.  Rationale  of  NoUoe  ia  Place  of  a  Record.— I 
shall  conclude  this  subject  by  an  attempt  to  ascertain  the  true 
rationale  of  the  rule  concerning  notice  as  a  substitute  for  an  ac- 
tual registration.  If  the  fraud  of  the  second  purchaser  is 
adopted  as  the  only  explanation,  it  seems  impossible  to  hold 
with  consistency  that  anything  less  than  actual  notice,  or  eyen 
actual  knowledge,  of  the  prior  conyeyance,  acquired  by  him, 
should  avail  in  place  of  the  record.  We  have  seen,  however, 
that  the  vast  majority  of  the  decisions,  even  while  nominally 
requiring  an  actual  notice,  do  not  demand  actual  knowledge, 
but  are  satisfied  with  a  notice  proved  by  indirect  evidence  and 
inferred  from  circumstances.  Is  fraud,  then,  a  necessary  or 
even  proper  foundation  upon  which  to  base  the  rule  in  all  its 
applications  ?  I  submit  that  it  is  not,  and  think  that  there  is 
one  other  rationale  which  fully  explains  the  doctrine  in  all  of  its 
phases,  and  which  produces  a  real  harmony  among  all  the  de- 
cisions. It  should  be  remembered,  and  the  fact  is  very  import- 
ant in  its  bearing  upon  this  discussion,  that  the  English  statutes 
do  not  speak  of  the  registry  as  constituting  any  notice,  nor  has 
the  rule  which  makes  it  a  constructive  notice,  ever  been  adopted 
in  England.  The  statutory  language  was  peremptory,  that 
every  unregistered  conveyance  should  be  deemed  fraudulent 
and  void  as  against  a  subsequent  purchaser  who  had  complied 
with  the  statute.  The  English  judges,  in  the  earliest  decisions, 
were  required  to  find  some  reason  or  excuse,  in  the  settled 
principles  of  equity,  for  evading  and  disregarding  this  manda- 

Wimbcrly,  50  Id.  457,  464;  Hawley  31>4;  Newman  v.  Chapman,  2  Hand. 

V.  Bullock,  29  Id.  210;  Mainwarring  93. 

V.  Tcmpleman,  51  Id,  205.  West  Virginia.— Cony.  Cox,5W.Va. 

Vermont. — Blaisdell  v.  Stevens,  16  335.    Possession — Western  etc.  Co.  ▼. 

Vt.   179;  Stafford  v.   Ballou,   17  Id.  Peytona  C.  Coal  Co.,  8  W.  Va.  40(5. 
329;    Corliss  v.   Corliss,   8  Id.   373;        Wisconsin. — Brinkman  v.  Jones,  44 

Brackett  v.  Wait,  6  Id.  411.     Posses^  Wise.  498,  519;  Helms  v.  Cliadboume, 

ui/jn—Griswold  v.  Smith,  10  Id.  452;  45  Id.  60,  71,  73;  Pringle  v.  Dunn, 

Shaw  V.  Becbe,  35  Id.  205;  Pinney  v.  37  Id.  449,  460;  Hoppin  v.  Doty,  25 

FeUows,  15  Id.  625.  Id.  573,  591;  Gilbert  v.  Jess,  31  Id. 

Virginia.  — Wood    v.    Krebbs,   30  110;  Ely  v.  Wilcox,  20Id.  52:J;  Fallaas 

Gratt.   70S;  Burwell's  Ex'ra  v.  Fau-  v.  Pierce,  30  Id.  443;  Hoxio  v.  Price, 

ber,  21   Id.   446;   Long  v.  Weller's  31  Id. 82.  Possessioji—WickcBv.Lakc, 

Ex're,  23  Id.  347;  Cordova  v.  Hood,  25  Id.  71;  Feryv.  Pfci^er,  18  Id.  610. 

17  \VaIl.   (U.  S.)  1;  Brush  v.  Ware,  It  will  be  remcmberea  that  in  Ohio 

15Pct.(U.  S.)93,  114;  Vestv.  Michie,  and  North  Carolina,  under  the  con- 

31  Gr»;tt.   Ml);  Mundy  v.  Vawter,  3  struction  given  to  the  recording  acts, 

Id.  51S;  McClurev.  Thistle,  2ld.  182;  no   notice  can  take   the   pl«ce   of  a 

Doswell  V.  Buchanan's  Ex'rs,  3  Leigh,  record* 
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torj  language.      This  reason  and  excuse  tbey  found  in  the  . 
theory  of  fraud  imputed  to  the  second  purchaser  who  attempted 
to  gain  a  preference  by  registering  although  he  had  notice  of 
the  prior  right.     But  in  the  very  case  of  Le  Neve  v.  Le  Neve, 
where  Lord  Hardwicke  first  formulated  this  theory  of  imputed 
fraud,  the  purchaser  was  charged  with  notice  simply  because 
his  agent  in  the  transaction  had  received  information,  u;/iic7{t<;a3 
not  in /act  communicated  to  the  principal.     The  purchaser's  con- 
duct was  thus  pronounced  fraudulent,  although  he  had  person- 
ally no  knowledge  of  the  prior  conveyance,  and  had  acted  in 
perfect  good  faith,  and  the  notice  to  him  was  in  every  respect 
constructive.     It  seems,  therefore,  to  be  using  an  inconsistent 
or  else  unmeaning  formula,  to  speak  of  fraud  as  the  essential 
foundation  of  the  rule,  and  at  the  same  time  to  hold  purchasers 
chargeable  with  notice  of  a  prior  right  when  they  have  not  re- 
ceived the  slightest  information  of  its  existence — as  for  exam- 
ple, when  they  have  been  affected  with  notice  by  a  lis  pendens, 
by  a  recital  in  a  title-deed,  which  perhaps  they  never  saw  or 
heard  of,  or  even  by  the  possession  of  a  stranger.     Throughout 
the  United  States  the  doctrine  is  settled  that  the  registration  of 
an  instrument  in  pursuance  of  the  recording  acts,  operates  as  a 
constructive  notice  to  all  subsequent  purchasers.     Whatever  be 
the  language  of  any  state  statute,  this  result  of  a  registration — 
that  it  should  be  a  constructive  notice — is  uniformly  regarded 
as  the  most  important  object  of  the  entire  legislation,  the  final 
purpose  for  which  the  whole  system  of  recording  was  established. 
By  this  American  doctrine,  the  constructive  notice  given  by  a 
registration  stands  on  exactly  the  same  footing,  produces  the 
same  effects,  and  is  of  the  same  nature,  as  any  other  species  of 
absolute  constructive  notice  recognized  by  equity — as  for  exam- 
ple, that  arising  from  a  lis  pendens  or  from  a  recital,  or  that 
operating  upon  a  principal  through  his  agent.    In  all  these  in- 
stances the  notice  is  a  conclusive  presumption  of  the  law,  and 
it  is  immaterial  whether  or  not  any  information  of  the  prior 
right  was  actually  brought  home  to  the  consciousness  of  the 
paiiy  affected  thereby.     As,  therefore,  the  one  important  and 
necessary  effect  of  a  registration,  in  pursuance  of  the  American 
statutes,  is  to  create  and  impose  upon  subsequent  purchasers  a 
constructive  notice  of  a  recorded  instrument,  it  seems  to  be  the 
natural  and  inevitable  consequence  of  this  view,  that  any  other 
species  of  notice,  either  constructive  or  actual,  should,  in  the 
absence  of  a  record,  produce  the  same  effect  upon  the  rights  of 
a  subsequent  purchaser.     The  registration  of  an  instrument  is 
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a  constmctive  notice;  and  this  result  was  the  main  design  of 
the  legislation.  It  is,  therefore,  nataral,  just,  and  equitable, 
that  if  a  subsequent  purchaser  has  received  any  other  kind  of 
notice,  actual  or  constructiye,  the  same  effect  upon  his  rights 
should  be  produced  as  would  have  followed  from  the  single 
species  of  constructive  notice  occasioned  ^j  the  statute.  In 
this  manner,  all  kinds  of  constructive  notice  are,  with  respect 
to  their  effects  upon  the  rights  of  subsequent  purchasers,  har- 
monized and  placed  upon  the  same  footing.  In  my  opinioo, 
this  view  furnishes  a  complete,  adequate,  and  true  ralionale  of 
the  doctrine  under  discussion.  It  dispenses  with  the  notion  of 
fi-aud,  as  a  necessary  element,  which  in  very  many  admitted  io- 
stances  of  notice,  must  be  a  mere  figment  of  judicial  logic;  it 
avoids  all  the  inconsistences  which  are  incidents  of  that  notion; 
and  finally  it  accords  with  the  intent  and  purpose  of  the  record- 
ing acts  as  recognized  by  the  vast  majority  of  American  de- 
cisions. 

§  666.  7.  That  bet-ween  Principal  and  Agent— General 
Rule. — The  general  rule  is  fully  established,  that  notice  to  an 
agent  in  the  business  or  employment  which  he  is  carrying  on 
for  his  principal,  is  a  constructive  notice  to  the  principal  him- 
self, so  far  as  the  latter's  rights  and  liabilities  are  involved  in 
or  affected  by  the  transaction.  This  rule  alike  iocludes  and 
applies  to  the  positive  information  or  knowledge  obtained  or 
possessed  by  the  agent  in  the  transaction,  and  to  actual  or  con- 
structive notice  communicated  to  J^im  therein.^    The  rationale 

»  Le  Neve  v.  Le  Neve,  Ambl.  436;  Union  Ins.  Co.,  14  N.  Y.  25.3;  Bierce 

2  Eq.  Lead.  Cas.  109,  133  {4th  Am.  v.  lied  BluflF  Hotel  Co.,  31  Cal.  160; 

ed.);  Saffron  etc.  Soc.  v.  Rayner,  L.  Russell  v.   Sweezey,   22   Mich.  235; 

R.,  14 Ch.  Di v.  406;  ^:c|)ar^£  Larking,  National  Security  B'k  v.  Cushman, 

4  Id.  566;  Boursot  v.  Savage,  L.  R.,  121  Mass.  490;  Smith  v.  Denton,  42 

2  Eq.  134,  142;  Atterbury  v.  Wallis,  Iowa,  48;  First  National  B'k  of  Mil- 

8  De  G.  M.  &  G.  454;  Rickards  v.  ford  v.  Town  of  Milford,  30  Conn.  93; 

Gle<l8tanes,   3  GifF.  298;   Dryden  v,  Tagg  v.  Tenn.   Nat.  Bk.,  9  Heisk. 

Frost,  3  My.  &  Cr.  670;  Kennedy  v.  479;  Farrington  v.  Woodward,  82  Pa. 

Green,  3  My.  &  K.  699;  Tunstall  v.  St.  259;  Ward  v.  Warren,  C2  N.  Y. 

Trappes,  3  Sim.  301,  305;  Sheldon  v.  265.     The  very  recent  caae  of  Saffron 

Cox,  2Eden,  224;NewBteadv.Searles,  etc.  Soc.  v.  Rayner,  mipra,  is  a  very 

1  Atk.  265;  Allen  v.  Poole,  54  Miss,  important  decision,  showing  the  ten- 

323;    Suit  v.    Woodhall,   113   Mass.  dency  of  the  courts  not  to  extend 

391;  Owens  v.  Roberts,  36  Wise.  258;  the  species  of    constructive    notice, 

Distilled  Spirits,  11  WalL  356;  Astor  and    especially    how    far    the    rule 

▼.  Wells,  4  Wheat.  466;  Griffith  v.  applies  to  solicitors  -or  attorneys  at 

Griffith,   9  Paige,  315;   1   Hoif.  Ch.  law  employed  by  a  client  in  purely 

153;  Wcstervelt  v.  Haff,  2  Sandf.  Ch.  professional  legal  business.     The  de- 

98;  Jackson  v.  Leek,  19  Wend.  339;  cision  is  so  important  that  I  shall 

Hovey  v.  Blanchard,  13  N.  H.  145;  quote   passages   from    the    opinions. 

Jones  v.  Bamford,  21  Iowa,  217;  Myers  The  plaintiff  had  taken  a  mortgage 

▼.  Ross,  3  Head,  59;  Holden  v.  N.  Y.  &  from  the  devisees  (the  cestuis  que,  truHt- 

Erie  B'k,  72 N.Y.  286;  Amesv.N.  Y.  etU  ultimately  entitled)  of  a  certain 
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of  the  rule  has  been  differentlj  stated  by  different  judges;  by 
some  it  has  been  rested  entirely  upon  the  presumption  of  an 

actual  communication  between  the  agent  and  his  principal;  by 
others,  upon  the  legal  conception  that  for  many  purposes  the 
agent  and  principal  are  regarded  as  one.  Whatever  explana- 
tion be  adopted  a/ the  true  one,  the  rule  itself  is  both  un- 
questionable and  necessary;  the  ordinary  business  affairs  of  life 
could  not  be  safely  conducted  without  it.^ 

interest  in  a  testator's  estate,  and  butcher,  when  the  man  chooses  to  em- 
gavc  notice  of  the  mortgage  to  a  firm  ploy  him  or  deal  with  him,  and  in  the 
of  solicitors  who  were  acting  as  attor-  matter  in  which  lie  ia  so  employed,  Be- 
neys  for  the  executors  auu  trustees  yond  that  the  solicitorship  does  not 
under  the  will  in  a  chancery  suit  to  extend.  ♦  ♦  ♦  ♦  j  am  prepared, 
which  the  testator  had  been  a  party,  therefore,  to  say,  that  before  a  notice 
and  who  were  employed  generally  by  of  this  kind  can  have  the  slightest  valid- 
such  trustees  in  all  matters  relating  to  ity,  it  must  be  given,  if  given  to  a  soli- 
the  testator's  estate  in  which  proies-  citor,  to  a  solicitor  who  is  actually, 
sional  assistance  was  necessary.  The  either  expresalf/  or  impliedly,  atUhorisid 
notice  to  these  attorneys  was  very  as  agent  to  receive  8uch  notices."  L.  J. 
clear  and  complete,  and  was  clearly  Bramwell  added  (p.  415):  '*Ab  Lord 
proved.  The  only  question  was,  Justice  James  has  said,  there  is  no 
whether  it  operated  as  constructive  such  thing  as  a  standing  relation  of  so- 
notice  to  the  principals — ^that  is,  the  licitor  to  a  man.  A  man  is  solicitor 
trustees  and  executors,  so  as  to  bind  for  another  only  when  that  other  has 
them.  The  court  of  appeal  held  that  occasion  to  employ  him.  That  em- 
it did  not,  reversing  the  decision  of  ployment  may  be  either  to  conduct  a 
the  court  below,  which  is  reported  in  suit  or  to  advise  him  about  some  mat- 
L.  R.,  10  Ch.  D.  696.  L.  J.  James,  ter  in  which  legal  advice  is  reouired; 
after  stating  the  substance  of  the  do-  but  there  is  no  such  general  rclation- 
cisioU  appealed  from,  namely,  that  the  sliip  as  that  of  solicitor  and  client  of  a 
notice  given  by  the  plaintiff  to  the  standing  and  permanent  character  up- 
solicitora  who  were  acting  as  attorneys  on  all  occasions  and  for  all  purposes. " 
for  the  trustees  and  executors,  was  in  ^  See  Lord  Brougham's  remarks  in 
itself  a  sufficient  notice  to  mak Aho  the  often  quoted  case  of  Kennedy  v. 
trustees  liable  to  the  same  extent  as  if  Green,  3  My.  &  K.  G99.  In  the  case 
it  had  been  given  to  them  personally,  of  Boursot  v.  Savage,  L.  R.,  2 En.  134, 
proceeds  (p.  409):  "That  appears  to  142,  Kindersley,  V.  0.,  said:  "It is  a 
me  a  startlmg  proposition.  I  can  not  moot  question  upon  what  prindplo 
see  any  principle  leading  to  such  a  this  doctrine  rests.  It  has  been  held 
conclusion.  I  have  had  occasion  several  by  some  that  it  rests  on  this;  that  the 
times  to  express  my  opinion  about  the  probability  is  so  strong  that  the 
fallacy  of  supposing  that  there  is  such  solicitor  would  tell  his  client  what  he 
a  thing  as  the  office  of  solicitor,  that  is  knows  himself,  that  it  amounts  to  an 
to  say,  that  aman  has  got  a  solicitor  not  irresistible  presumption  that  he  did 
as  a  person  whom  he  is  employing  to  tell  him;  and  so  you  must  presume 
do  some  particular  business  for  hmi,  actual  knowledge  on  the  part  of  the 
either  conveyancing,  or  conducting  an  client.  I  confess  my  own  impression 
action,  but  as  an  official  solicitor;  and  is,  that  the  principle  on  which  the 
that  because  the  solicitor  has  been  in  doctrine  rests  is  this;  tliat  my  solieitor 
the  habit  of  acting  for  him,  or  been  is  alter  ego;  he  is  myself;  I  stand  in 
employed  to  do  something  for  him,  precisely  the  same  position  as  he  does 
such  solicitor  is  his  agent  to  bind  him  in  the  transaction,  and  therefore  his 
by  anything  he  says,  or  to  bind  him  knowledge  is  my  knowledge;  and  it 
by  receiving  notices  or  information,  would  be  a  monstrous  injustice  that 
There  is  no  such  officer  known  to  the  I  should  have  the  advantage  of  what 
law.  A  man  has  no  more  a  solicitor  he  knows  without  the  disadvantage, 
in  that  sense  than  he  has  an  account-  But  whatever  be  the  principle  ui)on 
ant,  or  a  baker,  or  butcher.  A  person  which  the  doctrine  rests,  the  doctrine 
is  a  man's  accountant,  or  baker,  or  itself  is  unquestionable."  If  in  this  ex- 
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§667.  Scope  and  Applioations.— This  general  rale  is  of 
wide  application.  It  embraces  in  its  operation,  not  only  ordi- 
nary agents  and  attorneys,  but  all  persons  who  act  for  or  repre- 
sent others  in  business  relations  and  transactions.  Thus,  it  ap- 
plies to  directors,  managers,  presidents,  cashiers,  and  other 
officers,  while  engaged  in  the  business  affairs  of  their  corpora- 
tions;^ to  trustees  acting  on  behalf  of  their  beneficiaries;*  to  an 
ag^ent  acting  on  behalf  of  a  married  woman;*  to  one  of  two  or 
more  joint  agents;*  and  to  all  actual  agents,  whether  the  agency 
be  express  or  implied.'  The  general  rule  also  applies  where 
the  same  agent  or  attorney  in  reality  acts  on  behalf  of  both  par- 
ties to  the  transaction;  for  both  the  grantor  and  the  grantee,  the 
vendor  and  the  vendee,  the  mortgagor  and  the  mortgagee.* 
This  special  application  of  the  rule  is  carefully  guarded  by  the 
courts  so  that  it  shall  not  work  iujustice,  and  is  not,  therefore, 
enforced  unless  the  same  agent  is  in  fact  acting  for  both  parties.' 

tracfagent "and "principal "are sub*  567;    7  Id.  427;   Flagg  y.  Mann,  2 

Btituted  for  *'  soUdtor  " and  '*  client,"  Sumn.  486,  634. 

we  shall    have  a  statement    of  the  ^  In  fact  the  most  striking  illustra- 

rationaie  in  its  most  general  form.  tions  of  the  rule  have  arisen  under 

^  Ex  parte  Larking,  L.  R.,  4  Ch.  D.  these  circumstances.    Le  Nove  v.  Le 

566;    Smith  y.  Water    Comm'rs,  38  Neve,  Ambl.  436;   2  £q.  Lead.  Gas. 

Conn.  208;  Tagg  v.  Tcnn.  Nat.  Bk.,  109  (4th  Am.  ed.);  Kennedy  v.  Green, 

9  Heisk.  479;    Fulton  B'k  v.   Canal  3  My.  &  K.  699;  Dryden  v.  Frost,  3 

Co.,  4  Pal^e,  127;    B'k  of  U.   S.   v.  My.  &  Cr.  670,  673;  Sheldon  v.  Cox, 

Davis,  2  mil,  451;  New  Hope  Bridge  2  Eden,  224;   Tweedale  v.  Tweedale, 

Co.  V.   Phoenix  B'k,  3  N.    Y.    156;  23Beav.  341;    Fuller  v.   Bennett,   2 

Washington  B'k  v.  Lewis,  22  Pick.  Hare,  394,402;  Holden  v.  N.  Y.  &  Erie 

24;    Branch  B'k  v.  Steele,   10  Ala.  Bk.,  72  N.  Y.  286;  First  Nat.  Bk.  etc. 

915;  Holden  v.  N.  Y.  &  Erie  B'k,  72  r.  Town  of    Milford,  36  Conn.  93; 

N.   Y.  286;    North    Rivey    B'k    v.  Losey  v.  Simpson,  3  Stockt.  Ch.  246. 

Aymar,  3  Hill,  262;  National  Security  Also  where  the  grantor  or  vendor  him- 

B'k  v.  Coshman,  121  Mass.  490;  First  self  acts  on  behalf  or  as  attorney  for 

Nat.  B'k  etc.  v.  Town  of  Milford,  36  the  grantee  or  vendee.    Robinson  v. 

Conn.  93.  Brigga,  1  Sm.  k  Giff.  188;  Spencer  v. 

» Willes  V.  Oreenhill,  4  Do  G.  F.  &  Topham,  2  Jur.  (N.  S. )  865;  Majori- 

J.  147»  150;  Myers  v.  Ross,  3  Head,  backs  v.  Hovenden,  Druiy,  11;  6  Ir. 

69.  £ki.  Rep.  238;  Atkyns  v.  Delmege,  12 

'As  where  the  agent  is  her  husband:  Id.    1;  Twycroas  v.    Moord,  13  Id. 

Willcs  V.  GroenhiU,  4  De  G.  F.  &  J.  250;    Tucker  v.   Henzill,   4  Ir.  Ch. 

147,  150;  Clark  v.  Fuller,  39  Conn.  Rep.  513;    In  re  Rorke,  13  Id.  273; 

238;   Duke  v.  Balme,  16  Minn.  306;  14  Id.  442. 

see  Pringle  v.  Dunn,  37  Wis.  449.  '  Thus,  the  mere  fact  that  only  one 

'  Willes  V.  Greenhill,  4  Do  G.  F.  &  attorney  is  employed  or  engaged  in  a 

J.  147,  150;  as  where  the  notice  is  to  transaction,  a  sale,  or  purchase,  or  a 

one  of  several  directors  of  a  bank:  mortgaging,  does  not  necessarily  make 

Bank  of  U.  S.  v.  Davis,  2  Hill,  451, 464.  him  the  attorney  for  both  parties,  so 

'  Wataon  v.  Wells,  5    Conn.  468;  thatonopartyshall  thereby  bo  charged 

Farrington  v.  Woodward,  82  Pa.  St.  with    constructive    notice    of    facts 

259.     The  mere  fact,  however,  that  a  known  by  the  other:  Espin  v.  Pcm- 

pnrchaso  is    made    by  two   persons  bcrton,  3  Do  G.  &  J.    547,   554,   555; 

joini^Iy,   does    not    constitute    them  Wythes  v.  Labouchere,  3  De  G.  &  J. 

agcnt3  for  each  other,  so  that  notice  693;  Perry  v.  Holl,  2  De  G.  F.  &  J. 

to  ono  b  therefore  a  notice   to  the  38,   53,   per  Lord    Chan.   Campbell: 

otlicr:    Suyder  v.   Sponablo,  1  Hill,  "  It  does  not  follow,  that  i£  there  is 


116  EQQITY  JUBISPBUDENCE. 

§  G68.  lilmitations :  Within  the  Scope  of  the  Agent's 
Authority. — There  are,  on  the  other  hand,  certain  important 
limitations  upon  the  operation  of  the  general  rale.  The  em* 
ployment  of  an  agent  or  attorney  to  do  a  merely  ministerial  act 
for  his  principal,  does  not  constitute  him  such  an  agent  that  the 
rule  as  to  constructiye  notice  will  apply.^  Also,  in  pursuance 
of  the  fundamental  doctrine  of  agency  concerning  the  powers 
of  agents,  the  notice  given  to  or  information  acquired  by  the 
agent,  in  order  to  be  operative  upon  the  principal,  must  be 
within  the  scope  of  the  agent's  authority  to  bind  the  principal. 
If  an  agent  can  not  bind  his  principal  by  acts  beyond  the  limits 
of  his  authority,  a  notice  beyond  those  limits  is  equally  nuga- 
tory.' Finally,  in  order  that  the  rule  may  apply,  the  agent 
must  be  an  attorney  in  fact,  rather  than  a  mere  attorney  at  law. 
Wherever  a  solicitor  or  attorney  at  law  is  brought  within  the 
operation  of  the  rule,  he  must  be  employed  in  some  other 
capacity  than  as  a  mere  professional  and  legal  adviser;  he  must 
be  employed  to  represent  his  client  in  a  transaction  whereby 
the  principal  is  to  acquire  some  rights  or  is  to  be  subjected  to 
some  liabilities.' 

§  669.  Notice  to  Agent,  Actual  or  Constructive. — If  the 
agency  exists  and  the  foregoing  requisites  are  complied  with 
so  as  admit  the  application  of  the  general  rule,  then  it  will 
operate  with  equal  force  and  effect,  whether  the  notice  to  the 
agent  be  actual  or  constructive.  Actual  knowledge  may  be 
brought  home  to  the  agent  by  the  most  direct  evidence,  or  he 
may  be  chargeable  with  constructive  notice  by  a  lis  pendens,  by 
a  registration,  by  recitals  in  title-deeds,  by  possession  of  a 
stranger,  or  by  circumstances  sufficient  to  put  a  prudent  man 

not  an  attorney  on  each  side,  the  at-  execute  an  attachment  is  notice  to  the 

torney  who  does  act  is  the  attorney  plaintiff  in  the  suit.    Tucker  v.  Til- 

of  both."    Also  the  mere  fact  that  ton,  55  N.  H.  223. 

two  corporations  have  the  same  attor-  '  Spadone  r.  Manvel,  2  Daly,  263; 

ney,  or  the  same  directors,  does  not  Weisser  v.   Deniaon,    10  N.    Y.  68; 

render  each  chargeable  with  notice  of  Brown  v.  Bankers  etc.  Tel.  Co.,  30 

whatever  is  known  or  done  by  the  Md.  39;  Roach  v.  Karr,  18  Kans.  529; 

other.    Banco  de  Lima  v.  Anglo- Peru-  Wilson  v.  Conway  Fire  Ins.  Co.,  4  li. 

vian  h%  L.  R.,  8Ch.  D.  160,  175;  In  I.  141,  152;  Grant  v.  Cole,  8  Ala.  619. 

re  Marseilles  etc.  Co.,  L.  R.,  7  Ch.  161;  'All  the   decisions   implicitly,   at 

In  re  European  B*k,  L.  R.,  5  Ch.  358;  least,  sustain  this  conclusion.     Wher- 

Fulton  B'k  y.  N.  Y.  etc.  Canal  Co.,  ever  the  agent  has  been  a  solicitor  or 

4  Paige,  127.  attorney  at  law,  it  will  be  seen  that 

^  As  where  he  is  employed  simply  he  has  been  employed  in  some  such 

to  procure  the  execution  of  a  deed,  transaction,  the  negotiation  of  a  lease 

Wyllie  V.  Pollen,  3  De  G.  J.  &  S.  596,  and  giving  a  mortgage,  the  transfer  of 

601.    Or  to  record  a  mortgage:  An-  property,  and  the  fike.    See  Saffron 

ketel  V.  Converse,   17  Ohio  St.   11;  etc.  Soo.  v.  Rayner,  K  R.,  14  Ch.  D. 

Hoppock  Y.  Johnson,  14  Wise.  303.  406,  409, 415,  and  the  quotation  there- 

But  notice  to  an  officer  employed  to  from  ante,  under  §  666. 
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upoB  an  inquiry;  in  all  such  cases  tbe  effect  upon  tbe  principal 
is  the  same.^  The  notice  with  which  the  principal  is  charged 
is,  however,  constructive;  since  it  is  a  presumption,  and  gen- 
enillj  a  conclusive  presumption  of  the  law,  and  takes  effect 
even  when  the  principal,  in  fact,  received  no  communication  of 
information  from  his  agent.' 

§  670.  Ussential  Requisites— (1)  When  the  Notice  must 
bs  Received  by  the  Agent :  During  his  Actual  Employ- 
ment.— Having  thus  stated  the  general  rule,  I  shall  now  pro- 
ceed to  describe  with  more  fullness  its  essential  elements,  the 
requisites  which  must  exist  in  order  that  it  may  operate.  In 
the  first  place,  as  to  the  time  when  the  information  constituting 
notice  must  be  acquired  hj  or  given  to  the  agent.  In  order 
that  the  principal  may  be  affected  with  a  constructive  notice, 
under  this  rule,  the  information  constituting  the  notice  must 
be  obtained  by  or  imparted  to  the  agent,  while  he  is  ia  fact 
acting  08  agents — ^while  he  is  actually  engaged  in  doing  his 
principal's  business,  in  pursuance  of  his  authority,  and  in  his 
character  as  agent.'  This  special  requisite  finds  a  frequent  ap- 
plication in  the  relations  subsisting  between  directors  and 
officers  and  the  corporations  to  which  they  belong.^ 

'  See  Kennedy  v.  Green,  3  My.  &  Monvel,  2  Daly,  263;  N.  Y.  Cent.  Ins, 
K.  699,  719,  2>er  Lord  Brougham;  Co.  v.  Nat.  Pro  tec.  Ina.  Co.,  20  Barb. 
Bank  of  U.  S.  v.  Davis,  2  Hill,  451,  408;  14  N.  Y.  So;  Fry  v.  Sliehee,  55 
461.  Ga.  208. 

^  There  can  be  no  greater  miscon-  If,  then,  an  agent  has  obtained  in- 
ception of  its  legal  meaning,  and  no  formation  while  acting  for  himself,  or 
more  complete  confusion  of  the  dis-  for  a  third  person,  or,  in  general,  pre> 
tinctions  between  the  two  kinds  of  viously  to  the  commencement  of  his 
notice,  than  to  call  the  notice  imputed  agency,  the  principal  is  not  charged 
to  a  principal  through  his  agent,  an  with  constructive  notice  thereof, 
"actual"  notice.  See  Espin  v.  Pern-  McCormick  v.  Wheeler,  36  111.  114. 
berton,  3  De  G.  &  J.  547,  554.  *  It    has  been    held  in  numerous 

'  Saffron  etc.  Soc.  v.  Bayuer,  L.  R.,  Amoriciin  decisions  that  notice  given 
14  Ch.  D.  406;  In  re  Peruvian  Ry.  to,  or  information  acquired  by,  a  cor- 
Co.,  L.  11.,  2  Ch.  617,  626;  Diyden  v.  poration  director,  manager,  or  olficer 
Frost,  3  My.  &  Cr.  670;  Wildo  v.  will  not  affect  the  corporation  itself 
Gibson,  1  H.  L.  Cas.  605,  624;  Pepper  with  a  coustructive  notice,  unless  he 
*  V.  George,  51  Ala.  190;  Koach  v.  was  at  the  time  of  the  giving  or  ac- 
Karr,  13  Kans.  529;  Houseman  v.  quiring  acting  on  behalf  of  his  corpo- 
Girard  etc.  Ass*n,  81  Pa.  St.  236;  G.  ration.  It  is  not  enough  that  he  was, 
W.  Jly.  Co.  V.  Wheeler,  20  Mich.  419;  at  that  time,  clotiie<l  with  the  official 
Prin^le  v.  Dunne,  37  Wise.  449;  Dis-  character;  he  mu»t  also,  in  pursuance 
tilled  Spirits,  1 1  Wall.  356;  Bierce  of  his  official  functions,  have  been  ac- 
V.  lied  filuff  Hotel  Co.,  31  CaL  160;  tually  engaged  in  transacting  the  busi- 
May  v.  Borel,  12  Id.  91;  Russell  v.  ness  of  his  corporation.  There  are 
Sweezey,  22  Mich.  235;  Hodgkins  v.  two  exceptions  or  limitations.  If  the 
Montgomery  Co.  Ins.  Co.,  34  Barb,  informatiou  received  by  liim  is  of  such 
213;  Weisser  v.  Denison,  10  N.  Y.  a  nature,  or  is  acquired  under  such 
6S;  Howard  Ins.  Co.  v.  Halscy,  8  Id.  circumstances,  that  it  is  a  part  of  his 
271;  Smith  v.  Denton,  42  Iowa,  48;  express  official  duty  to  communicate 
Jones  V.  Bamford,  21  Id.  217;  Clark  what  he  knows  or  has  learned  to  the 
V.  Fuller,  39  Conn.  233;  Spadone  v.    managing  body  or   board,  then   the 
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§671.  (2)  In  the  Same  Transaction. — In  the  eecond 
place,  in  order  that  a  principal  may  thus  be  charged  with  con- 
structive notice,  not  only  must  the  person  first  receiving  it  bo,  in 
fact,  an  agent,  and  be  actually  engaged  in  the  business  of  his 
representative  employment,  but  the  notice  must  be  given  to,  or 
the  information  acquired  by,  the  agent  or  attorney  in  the  course 
of  the  same  transaction  which  is  sought  to  be  affected  by  the 
constructive  notice;  that  is,  in  the  same  transaction  from  which 
the  principal's  rights  and  liabilities  arise,  which,  it  is  claimed, 
depend  upon  or  are  modified  by  the  constructive  notice  imputed 
to  him.  This  is,  in  general,  a  well-settled  requisite;  and  the 
grounds  for  it,  depending  upon  motives  of  expediency,  were  thus 
stated  by  Lord  Hardwicke  in  an  early  case.  A  different  rule, 
he  said,  *'  would  make  purchasers'  and  mortgagees'  titles  de- 
pend altogether  on  the  memory  of  their  counselors  and  agents, 
and  oblige  them  to  apply  to  persons  of  less  eminence  as  coun- 
sel, as  not  being  so  likely  to  have  notice  of  former  transactions.''^ 

§  G72.  Limitation:  Prior  Transaction. — The  foregoing 
requisite,  general  as  it  is  in  its  application,  is  subject  to  an  im- 
portant and  well-settled  limitation,  equally  depending  upon 

corporation  will  bo  affected  with  a  H.  L.  Cas.  905;  Tylee  v,  Webb,  6 
couBtructive  notice.  Also,  if  the  Beav.  502;  14  Beav.  14;  Fuller  v.  Ben- 
transaction  in  which  the  Information  nett,  2  Hare,  394;  Wan*ick  v.  War- 
was  obtained  was  so  recent,  or  the  in-  rick,  3  Atk.  294;  Worsley  v.  Eorl  of 
formation  itself  was  so  ^jositive,  direct,  Scarborough,  3  Id.  392;  Hine  v.  Bodd, 
and  strong,  that  it  must  be  regarded  2  Id.  275;  Lowther  v.  Carlton,  2  Id. 
as  certainly  remaining  present  in  the  242;  Ashley  v.  Baillie,  2  Ves.  sen.  368; 
mind  or  memory  of  the  official,  then  Wilde  v.  Gibson,  1  H.  L.  Cas.  605. 
the  case  may  fall  under  the  operation  624;  Houseman  v.  Girard  etc.  As8*n, 
of  a  rule  stated  in  a  subsequent  para-  81  Pa.  St.  25C,  261;  Holden  v.  N.  Y. 
graph  {/>o<  §072),  and  a  constructive  &  Erie  B'k,  72  N.  Y.  280;  Howard 
notice  to  the  corporation  may  follow.  Ins.  Co.  v.  Halsey,  8  Id.  271;  Weiser 
Fulton  B'k  V.  N.  Y.  &  Sharon  C.  Co.,  v.  Denison,  10  Id.  68;  Bierce  v.  Red 

4  Paige,  127;  Seneca  Co.  B'k  v.  Neass,  Bluff  H^tel  Co.,  31  Cal.  100;  North 

5  Denio,  329,  337;  Miller  v.  111.  Cent.  River  B'k  v.  Aymar,  3  Hill,  262;  Rus- 
R.  R.,  24  Barb.  312;  North  River  B'k  sell  v.  Sweezey,  22  Mich.  235;  Smith 
V.  Aymar,  3  Hill,  262;  Farmers*  B'k  v.  v.  Denton,  42  Iowa,  48;  Blumenthal  v. 
Payne,  25 Conn.  444;  U.  S.  Ins.  Co.  v.  Brainerd,  38  Vt.  402,  410;  Roach  v. 
Shriver,  3  Md.  Ch.  381;  Gen.  Ins.  Co.  Karr,  18  Kans.  529;  Allen  v.  Poole, 
v.  U.S.Ins.Co.,10Md.617;Winches-' 54  Miss.  323;  Pringle  v.  Dunn,  37 
ter  v.  R  &  S.  R.  R,  4  Id.  231;  Brown  Wise.  449;  McCormick  v.  Wheeler,  36 
V.  Bankers' etc.  Tel.  Co.,  30  Id.  39;  G.  111.  114;  Bracken  v.  Miller,  4  Watts 
W.  Ry.  Co.  V.  Wheeler,  20  Mich.  &  S.  102;Hoodv.Fahne8tock,8Watts, 
419;  President  etc.  v.  Cornen,  37  N.  489;  Lawrence  v.  Tucker,  7  Greenl. 
Y.  320;  B'k  of  U.  S.  v.  Davis,  2  Hill,  195;  but  see  ;>(?r  contra,  Hart  v.  Farm. 
451 ;  National  B'k  v.  Norton,  1  Id.  &  Mech.  B'k,  33  Vt.  252;  Abcll  v. 
572;  Atlantic  etc.  B'k  v.  Savery,  82  Howe,  43  Id.  403.  The  same  retjui- 
N.  Y.  291,  307;  La  Fargo  Fire  Ins.  site  applies,  as  has  been  shown  in  a 
Co.  V.  Bell,  22  Barb.  54,  01.  previous  paragraph,  when  the  notice  is 

*  Banco  do  Lima  v.  Anglo-Peruvian  sought  to  be  charged  upon  a  party  per- 

B'k,  L.  R.,  8  Ch.  D.  160,  175;  WvUie  sonally,  and  not  through  an  agent. 

▼.  Pollen,  3  De  G.  J.  &  S.  696,  601;  See  Hamilton  v.  Royse,  2  Sch.  &  Lef. 

Lloyd  V.  Attwood,  3  Do  G.  &  J.  614,  315,  327,  per  Lord  Redesdalew 
657;  Finch  v.  Shaw,  19  Beav.  500;  5 
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motives  of  expediency.  Where  the  transaction  iu  question 
closely  follows  and  is  intimately  connected  with  a  prior  transac- 
tion in  which  the  agent  was  also  engaged,  and  in  which  he  ac- 
quired material  information,  or  where  it  is  clear  from  the  evi- 
dence that  the  information  obtained  by  the  agent  in  a  former 
transaction  was  so  precise  and  definite  that  it  is  or  must  be 
present  to  his  mind  and  memory  while  engaged  in  the  second 
transaction,  then  the  foregoing  requisite  becomes  inapplicable; 
the  notice  given  to  or  information  acquired  by  the  agent  in  the 
former  transaction,  operates  as  constiiictive  notice  to  the  priu- 
cijml  in  the  second  transaction,  although  that  principal  was  a 
complete  stranger  to,  and  wholly  unconnected  with,  the  j^rior 
X)roceeding  or  business.^     The  explanation  of  this  special  rule  is 

'  Several  of  the  ablest  English  property,  no  matter  when  he  acquired 
judges  have,  in  recent  cases,  expressed  such  knowledge,  his  principal  is  affected 
a  decidc<l  opinion  against  the  rule  it-  thereby.  If  ho  acquire  the  knowledge 
self,  and  while  considering  themselves  when  he  effects  the  purchase,  no  ques* 
bound  by  it,  so  far  as  it  is  settled,  tion  can  arise  as  to  his  having  it  at 
have  wished  that  it  should  be  abro-  the  time;  if  he  acquired  previous  to 
uated  by  the  legislature.  Fuller  v.  the  purchase,  the  presumption  that 
Bcmiett,  2  Hare,  394;  Atterbuiy  v.  ho  still  retains  it,  and  has  it  present 
Wollls,  8  De  G.  M.  &  G.  434;  Uar-  to  his  mind,  will  depend  on  the  lapse 
nreaves  v.  Rothwell,  I  Keen,  154,  of  time,  and  other  circumstances. 
159;  Mount  ford  v.  Scott,  T.  &  R.  ICnowledge  communicated  to  the  prin- 
274;  Nixon  v.  Hamilton,  2  l>r.  k  Wal.  cipal  himself,  he  is  bound  to  recollect; 
3o4;  Winter  v.  Lord  Anson,  3  Russ.  but  he  is  not  bound  by  knowledge 
488,  493;  Perkins  v.  Bradley,  1  Hare,  communicated  to  his  agent,  unless  it 
219;  Lenehan  v.  McCabc,  2  I.  Eq.  is  present  to  the  agent  s  mind  at  the 
Rep.  343;  Majoribanks  v.  Hovenden,  G  time  of  effecting  the  purchase.  Clear 
Id.  238;  The  Distilled  Spirits,  11  Wall,  and  satisfactory  proof  that  it  was  so 
356;  Patten  v.  Ins.  Co.,  40  N.  H.  375;  present,  seems  to  be  the  only  restric- 
Hovey  t.  Blanchard,  13  Id.  145;  Dun*  tion  required  by  the  £np;lish  rule  as 
lap  V.  Wilson,  32  111.517;  Williams  now  understood.  With  the  qualifica- 
V.  Tatnall,  29  Id.  553;  Pritchett  v.  tion  that  the  agent  is  at  liberty  to 
Sessions,  10  Rich.  (Law),  293;  Wiley  communicate  his  knowledge  to  his 
V.  Knight,  27  Ala.  330;  Abell  v.  principal,  it  appears  to  us  to  be  a 
Howe,  43  Vt.  403;  Hart  v.  Farm,  k  sound  view  of  the  subject.  The  gen- 
M.  B'k,  33  Id.  252;  Murray  v.  Ballon,  eral  rale  that  the  principal  is  bound 
1  Johns.  Ch.  5CC,  674;  Ames  v.  N.  Y.  by  the  agent's  knowledge,  is  based  on 
Union  Ins.  Co.,  14N.  Y.  253;  Holdcn  the  principle  of  law,  that  it  is  the 
V.  N.  Y.  &  Erie  B'k,  72  N.  Y.  286,  agent's  duty  to  communicate  to  liis 
292;  Tagg  v.  Tenn.  Nat.  B'k,  9  Heisk.  principal  the  knowled^'e  which  he 
479.  In  Fuller  v.  Bennett,  2  Hare,  has  respecting  the  subject-matter  of 
394,  Wigram,  V.  C,  gives  a  very  full  negotiation,  and  the  presumption  that 
and  instructive  discussion  of  this  he  will  perform  that  duty.  When  it 
special  rule,  explaining  its  grounds,  it  not  the  agent's  duty  to  communi- 
and  exhibiting  its  necessary  limita-  cate  such  knowledge,  but  it  would  be 
tions.  In  the  case  of  Distilled  Spirits,  unlawful  for  him  to  do  so — as  for  ex- 
svpra,  the  rule  is  approved  and  ample,  when  it  has  been  acquire<l  con- 
adopted  by  the  supreme  court  of  the  fidentially  aa  attorney  for  a  former 
United  States,  and  it  is  stated  by  client,  in  a  prior  transaction — the 
Bradley,  J.,  in  the  following  sum-  reason  of  the  rule  ceases;  and  iu  such 
mory:  "In  England,  the  doctrine  a  case  an  agent  would  not  be  expected 
seems  now  to  be  established,  that  if  to  do  that  which  would  involve  the 
the  agent  at  the  time  of  effecting  a   betrayal  of    professional   confidence, 

Eurchase,  has  knowledge  of  any  prior   and  his  principal  ought  not  to   l)c 
en,  trust,  or   fraud,  affecting  the   bound  by  the  agent's  secret  and  con- 


120  EQUITY  JUBISPBUBENCE. 

plainly  to  be  found  in  the  notion  that  the  information  obtained 
by  the  agent  in  his  former  employment  was  of  such  a  nature, 
so  definite  and  certain,  th^t  it  amounted  to  actual  knowledge; 
and  as  knowledge  it  is  retained  by  him  and  carried  with  him 
into  the  subsequent  business  which  he  transacts  on  behalf  of 
his  new  principal.  While  this  particular  rule  is  settled  by  a 
strong  array  of  authorities,  the  courts  show  a  plain  determina- 
tion not  to  extend  it,  but  to  keep  it  confined  within  narrow  and 
necessary  limits.  The  two  essential  requisites  of  the  general 
rule,  together  with  the  foregoing  limitation,  are  the  results  or 
phases  of  one  legal  conception.  In  order  that  the  information 
obtained  by  an  agent  may  be  a  constructive  notice  to  his  prin- 
cipal in  any  given  transaction,  it  must  be  present  to  the  agent's 
mind  and  memory  while  he  is  engaged  in  the  transaction  which 

fidential  information."  A  very  im-  him  on  the  first-named  day  waa 
portant  modification  or  addition  to  knowledge  with  which  the  bank  was 
ttio  rule,  which  has  a  special  applica-  chargeable  on  the  Last-named  day; 
tion  to  agents  of  corporations,  was  and  so  it  would  have  been  with  knowl- 
laid  down  by  Folger,  J.,  in  Holdeu  v.  edge  of  any  fact  not  so  intimately  con* 
N,  Y.  &  Erie  Bank,  72  N.  Y.  288,  nected  with  the  condition  of  the 
292.  The  view  which  he  takes  can  bank — ^the  principal — but  relating  to 
not  bo  better  explained  than  by  quot-  the  character  and  position  of  dealers 
ing  his  own  language:  **'Notice  must  with  it.  Porter  v.  B*k  of  Rutland, 
have  coiTio  to  the  agent,  it  is  said,  in  19  Vt.  dlO.  Wo  doubt  not  that  the 
tlie  course  of  the  very  transaction,  or  knowledge  of  its  president,  Ganson, 
so  near  before  it  that  the  agent  must  was  chargeable  to  the  bank,  so  far  as 
be  presumed  to  recollect  it.  This  that  Imowledge  was  material  in  the 
limitation,  however,  applies  more  par-  transaction  now  under  consideration, 
ticularly  to  the  case  of  an  agent  whose  It  mattered  not,  when,  during  the 
employment  is  short-lived,  so  that  the  course  of  his  prior  official  management 
principal  shall  not  be  affected  by  of  the  affairs  of  the  bank,  ho  acquired 
knowledge  that  came  to  the  agent  be-  the  knowledge;  it  was  knowledge  ac- 
fore  his  employment  began,  nor  after  quired  in  its  business,  and  applicable 
it  was  terminated.  But  where  the  to  any  subsequent  transaction  in 
agency  is  continuous,  and  concerned  which  it  was  material.  *  *  *  In 
with  a  business  made  up  of  a  long  the  Bank  of  U.  S.  v.  Davis,  2  Hill, 
series  of  transactions  of  a  like  nature,  451,  the  director  of  the  plaintiff  car- 
of  the  same  general  character,  it  will  ried  into  the  meeting  of  the  board  of 
be  held  that  knowledge  acquired  as  directors,  knowledge  which  he  had 
agent  in  that  business  in  any  one  or  before  acquired  as  an  individual,  yet 
more  of  the  transaction^  making  up  the  bank  was  charged  with  tnat 
from  time  to  time  the  whole  busmess  knowledge.  So,  in  Fulton  B'k  v.  N. 
of  the  principal,  is  notice  to  the  a^nt  Y.  &  Sharon  C.  Co.,  4  Paige,  127, 
and  to  the  principal,  which  will  affect  though  it  was  held  that  the  plaintiff 
the  latter  in  any  other  of  those  trans-  was  not  chargeable  with  notice  of  facts 
actions  in  which  that  agent  is  engaged,  which  came  to  the  knowledge  of  its 
in  which  that  knowledge  is  material,  president  while  not  acting  as  its  agent, 
If  the  principal  in  this  case,  the  New  yet  it  was  also  said,  that  if  after- 
York  and  Erie  Bank,  had  been-  insol-  wards  it  became  his  duty  to  act  upon 
vent,  say  on  the  first  day  of  January,  that  knowledge  in  the  business  of  tho 
in  a  given  year,  and  that  fact  liad  bank,  his  principal  would  be  cliarg6- 
then  oeen  known  to  its  president,  able  with  notice  of  tho  facts  of  wliich 
Ganson,  and  the  fact  and  knowledge  he  had  acquired  the  knowledge  while 
of  it  were  material  in  a  transaction  of  acting  in  another  capacity  than  as 
the  bank,  taking  place  through  him  agent  of  the  bank."  The  decision  in 
on  tho  first  day  of  the  succeeding  Tagg  v.  Tenn.  Nat.  B'k,  supra,  is  to 
April,   the  knowledge    acquired    by  the  same  effect. 
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is  sougbt  to  be  affectsd.  This  is  universally  true.  If  the  agent 
acquired  the  information  while  acting  far  his  principal,  and 
ufkUe  engaged  in  that  very  same  transaction,  then  it  is  conclusively 
presumed  that  he  retains  the  information  present  to  bis  mind 
and  in  his  memory;  a  failure  of  memory  on  his  part  can  not  be 
shown,  and  the  principal  is  charged  with  the  constructive  no- 
tice. If  the  agent  acquired  the  information  in  a  former  and 
independent  transaction,  then  it  is  prima  facie  presumed  that 
he  does  not  retain  it  present  to  his  mind  and  memory  while  en- 
g^aged  in  the  subsequent  transaction  in  behalf  of  a  principal 
whom  it  is  sought  to  charge  with  notice;  but  this  presumption 
may  be  overcome  by  evidence.  If,  therefore,  it  be  clearly 
shown  by  the  evidence  that  the  agent  did  in  fact  retain  the  pre- 
viously acquired  information  present  to  his  mind  and  memory 
while  engaged  in  the  subsequent  transaction  on  behalf  of  his 
principal,  then  all  the  essential  elements  of  the  general  rule  are 
existing,  and  the  principal  is  thereby  charged  with  constructive 
notice.  This  is,  as  it  seems  to  me,  the  true  rationale  of  the 
doctrine  in  all  its  phases  and  applications;  and  is  fairly  dedu- 
cible  from  the. decided  cases. 

§  G73.  (3)  The  Information  Material ;  and  Such  as  the 
Agent  is  Bomid  to  Communicate. — A  third  requisite  is,  that 
the  information  acquired  by  the  agent  must  be  material  to  the 
transaction  in  which  the  principal's  rights  are  to  be  affected  by 
a  notice,  and  it  must  be  something  which  it  is  the  duty  of  the 
agent,  by  virtue  of  his  fiduciary  and  representative  relation,  to 
communicate  to  his  principal.^    It  is  not  essential,  however, 

*  Wyllie  V.  Pollen,  3  De  G.  J.  &  S.  tion,  and  about  a  matter  as  to  wliicli 
59G,  601;  Holland  v.  Hart,  L.  K.,  6  it  is  part  of  his  duty  to  inform  liim- 
Ch.  678,  .681,  682;  The  Distilled  self,  is  notice  to  his  client.  •  ♦  • 
Spirits,  11  Wall..  356,  per  Bradley  It  can  not  be  left  to  the  possibility  or 
J.;  Roach  v.  Kiirr,  18  Kans.  529;  impossibility  of  the  man  who  seeks  to 
Pringle  v.  Dunn,  37  Wise.  449;  Joues  affect  you  with  notice  being  able  to 
V.  Ikbmford,  21  Iowa,  217;  May  v.  prove  that  your  solicitor  did  his  duty 
Borel,  12  Cal.  91;  Fry  v.  Shehee,  55  m  communicating  to  you  that  which, 
Ga.  208.  In  Wyllie  v.  Pollen,  mipra,  according;  to  the  terms  of  your  em- 
Lord  Westbury  said:  "  The  agent's  ployment  of  him,  was  the  very  thin^ 
knowledge  must  have  been  of  some-  which  you  employed  him  to  ascertain, 
thing  material  to  the  particular  trans-  The  duty  of  the  agent  to  communicate 
action,  and  something  which  it  was  the  information  to  his  principal  is  a 
the  agent's  duty  to  communicate  to  most  essential  element  of  the  doc- 
his  principal;  the  whole  doctrine  of  trine.  If  the  information  of  the 
constructive  notice  resting  ou  the  agent  was  acquired  in  a  previous  em- 
KTouud  of  the  existence  of  such  a  ployment  as  attorney  for  another  per- 
auty  on  the  part  of  the  agent."  In  son,  and  was  private  and  confidential 
KoUand  v.  Hart>  supra,  Lord  Hath-  in  its  nature,  a  moral  and  legal  obli- 
erley  tersely  sums  up  both  branches  cation  would  rest  upon  him  not  to 
of  the  doctrine  stated  in  the  text:  disclose  it;  he  would  be  under  no  duty 
*  *  It  lias  been  held  over  and  over  again  to  communicate  the  knowledge  to  a  sub- 
that  notice  to  a  solicitor  of  a  transac-  s<>quent  client,  and  consequently  sach 
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that  the  agent  should,  in  fact,  have  communicated  the  informa- 
tion to  his  principal.  On  the  contrary,  the  general  rule  of  con- 
structive notice  between  agent  and  principal  depends  upon  a 
legal  presumption — absolutely  conclusive  except  in  two  special 
instances — that  the  information  received  by  the  agent  was 
communicated  to  his  principal.  The  powerful  motives  of  policy 
inhere  in  this  very  presumption.^  Even  when  an  agent's  fail- 
ure to  communicate  is  fraudulent,  provided  the  fraud  consists 
merely  in  such  concealment  and  failure,  the  conclusive  pro- 
sumption  still  arises,  as  will  be  more  fully  shown  in  the  follow- 
ing paragraphs. 

§  674.  Exceptions;  Presumption  \^hen  not  Conclusive. 
There  are,  however,  two  special  exceptions  to  the  foregoing 
doctrine,  two  special  conditions  in  which  the  presumption  may 
be  rebutted,  in  which  it  may  be  shown  that  the  information 
was  not  communicated  by  the  agent  to  his  principal,  and  in 
which,  as  a  consequence,  the  principal  is  not  charged  with  a 
constructive  notice.  Both  of  these  exceptions  rest  upon  a 
foundation  of  fraud.  In  the  first  place,  when  an  attorney  or 
agent  acting  for  both  the  parties  to  a  transaction,  A.  and  B. — 
for  both  the  vendor  and  vendee,  mortgagor  and  mortgagee — 
has  or  receives  information  of  any  material  fact,  such  as  the  ex- 
istence of  a  document,  and  wUh  the  consent  of  one  party  A.,  con- 
ceals his  knowledge  from  the  other  party  B.,  then  B.  will  not 
be  charged  with  constructive  notice  of  such  fact.  The  conduct 
of  A.  in  consenting  to  the  agent's  concealment  is  clearly  a  fraud 
upon  B. ;  he  is  estopped  from  afterwards  insisting  that  B.  re- 
ceived notice,  and  thereby  taking  advantage  of  his  own  wrong.* 

§  675.  Agent's  Fraud. — The  second  exception  is  much 
more  important  and  of  far  wider  application.     It  is  now  settled 

client  could  not  be  charged  'witli  con-  formation]  to    his    client,    and    the 

structive  notice.     See  the  remarks  of  knowledge  of  the  agent  is,  to  use  the 

Bradley,  J.,  in  the  Distilled  Spirits,  language  of  Lord  Chelmsford  in  Espin 

quoted  in  the  note  under  the  last  pre-  v.  Pemberton,  3  De  G.  &  J.  547i  the 

ceding  paragraph.  imputed  knowledge  of  the  client.     It 

^  Bradley  v.  Riches,  L.  R.,  9  Ch.  appears  to  me  to  be  clear  tliat  that 

B.  ISO,  196;  RoUand  v.  Hart,  L.  R.,  presumption  or  imputation  is  a  thing' 

6  Ch.  678,681,082  {svpi-a);  Boursot  which  the  client  can  not  be  allowed  to 

V.    Savage,  L.   R.,  2  Eq.    134,   142;  rebut.     If  it  could  be  rebutted,  it  was 

Hewitt  V.  Loosemore,   9  Hare,  449,  amply    rebutted  in  Le  Neve  v.  Le 

435;  Williamson  v.  Brown,  15  N.  Y.  Neve,     If  it  could  be  rebutted,  the 

354;  Suit  v.   Woodhall,    113    Mass.  lan^age  of  Lord  Hatherley  in  Rol- 

391;  Owens  v.  Roberts,  36  Wise.  258.  land  v.  Hart  could  not  be  upheld." 

In    the  recent    case  of    Bradley    v.  (See  this  language  quoted  in  last  pre- 

Riches,  supra,  the  rule  is  stated  in  the  ceding  note.) 

following  clear  and  decided  language:        *  Sharpe  v.  Foy,  L.  R. ,  4  Ch.  35,  40, 

"Tiio  solicitor  must  be  assumed  to  41;    Hewitt   v.  Loosemore,  9  Hare, 

have  communicated  the  facts  [i.  e.,  449,  455,  per  Turner,  V.  C. 
facts  of  which  he   had  received  in- 
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by  a  series  of  decisions  possessiD^  the  highest  authority,  that 
vhen  an  agent  or  attorney  hns,  in  the  course  of  his  employ- 
ment, been  guilty  of  an  actual  fraud  contrived  and  carried  out 
for  his  own  benefit,  by  which  he  intended  to  defraud  and  did 
defraud  his  own  .principal  or  client,  as  well  as,  perhaps,  the 
other  party,  and  the  very  perpetration  of  such  fraud  involved 
the  necessity  of  his  concealing  the  facts  from  his  own  client, 
then,  under  such  circumstances,  the  principal  is  not  charged 
-with  constructive  notice  of  facts  known  by  the  attorney  and 
thus  fraudulently  concealed.  In  other  words,  if  in  the  course 
of  the  same  transaction  in  which  he  is  employed ,  the  agent 
commits  an  independent  fraud  for  his  own  benefit,  and  design- 
edly against  his  principal,  and  it  is  essential  to  the  very  exist- 
ence or  possibility  of  such  fraud  that  he  should  conceal  the 
real  facts  from  his  principal^  then  the  ordinary  presumption  of 
a  communication  from  the  agent  to  his  principal  fails;  on  the 
contrary,  a  presumption  arises  that  no  communication  was  made, 
and  consequently  the  principal  is  not  affected  with  constructive 
notice.^    The  courts  have  carefully  confined  the  operation  of 

'  Cave  V.  Cave,  L.  K.,  15  Ch.  D.  order  to  defraud  hiin."    In  the  very 

639,  643;  In  re  Earopean  B'k,  L.  R.,  recent  case  of  Cave  v.  Cave,  suprUy  the 

5  Ch.  358,  3C1,  362;  KoUand  v.  Hart,  court,  having  all  the  decisions  before 

L.  R.,  6  Ch.  678,  682;  Waldy  v.  Gray,  it,  thus  sums  up  the  doctriue:  "There 

L.  R^,  20  £q.  238,'  2ol;  Thompson  v.  is  undoubtedly  an  exception  to  the 

Cartwright,  2  De  G.  J.  &  S.   10;  33  construction  or  imputation  of  notice 

Beav.  178;  Frail  v.  Ellis,  16  Beav.  3oO;  from  the  agent  to  the  principal,  that 

Hioms  V.  Holtom,  16  Id.  259;  Green-  exception  arising  in  the  case  of  such 

slade  v.  Dare,  20  Id.  284, 291;  Neesom  conduct  by  the  a^ent  as  raises  a  con- 

V.  Clarkson,  2  Hare,  163;  Hewitt  v.  elusive    presumption  that  he  would 

Jjoosemore,  9  Hare,  449,  455;  Ogilvie  not  communicate  the  fact  in  contro- 

V.  JeafiEreson,  2  Gi£f.  353;  Robinson  versy.   This  exception  has  been  put  in 

V.  Briggs,  1  Sra.  &  Giff.  188;  Spencer  two  ways.  In  the  verywell  known  case 

v.  Topham,2Jur.  (N.  S.)865;  Jonesv.  of  Holland  v.  Hart,  Lord  Hatherley 

Smith,  1  PhiL  244,  256;  Kennedy  v.  put  it  substantially  this  way,  that 

Green,  3  My.  k  K.  699;  Fulton  B'k  v.  you  must  look  at  the  circumstances  of 

N.  Y.  &  Sharon  C.  Co.,  4  Paige,  127;  the  case,   and    inquire  whether  the 

Barnes  v.  Trenton  Gas  Co.,  27  N.  J.  court  can  see  that  the  solicitor  in- 

£q.  (12  C.  £.  Green)  33;  McCormick  tended  a  fraud,  which  would  require 

v.  Wlieeler,  36  IlL  114;  Winchester  the  suppression  of  the  knowledge  of 

V.  Susquehanna  R.  R.,  4  Md.  231;  the    incumbrance    from    the    person 

Hope  Fire  Ins.  Co.  v.  Cambreling,  1  upon  whom  he  was  committing  the 

Hun,  493.     In  several  of  these  cases  frmid.     In  Thompson  v.  Cartwright, 

the  attorney  was  employed  for  both  33  Beav.  178,  the  late  Master  of  Rolls 

Earties  to  the  transaction,  but  this  put  it  rather  differently,  and  it  would 

ict  does  not  seem  to  be  essential,  appear  that  in  his  view  you  must  in- 

Kennedy  v.  Green,  supra,  is  the  lead-  quire  whether  there  are  such  circum- 

ing  case  in  which  this  doctrine  was  stances  in  the  case,  independently  of 

first   regularly  formulated   by   Lord  the  fact  under  inquiry,  as  to  raise  an 

Brougham.  In  RoUand  v.  Hart,  supra,  inevitable  conclusion  that  the  notice 

Lord   Hatherley  said:    *'It  must  be  had  not  been  conmiunicated.     In  the 

made  out  that  distinct  fraud  was  in-  one  view  notice  is  not  imputed,  be- 

tended  in  the  very  transaction,  so  as  cause  the  circumstances  are  buch  as 

to  make  it  necessary  for  the  solicitor  not  to  raise  the  conclusion  of  law, 

to  conceal  the  facts  from  his  client  in  which  does  ordinarily  arise  from  the 
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this  exception  to  the  condition  described  where  a  presumption 
necessarily  arises  that  the  agent  did  not  disclose  the  real  facts 
to  his  principal,  because  he  was  committing  such  an  inde- 
2)endent  fraud  that  concealment  was  essential  to  its  perpetra- 
tion; it  has  never  been  extended  beyond  these  circumstances. 
It  follows,  therefore,  that  every  fraud  of  an  agent  in  the  course 
of  his  employment  and  in  the  very  same  transaction,  does  not 
fall  within  this  exception;  and  most  emphatically,  it  does. not 
apply  when  the  agent's  fraud  consists  merely  in  bis  conceal- 
ment of  material  facts  within  his  own  knowledge  from  his 
principal.^ 

mere  existence  of  notice  to  the  agent;  to  his  solicitor,  in  the  case  where 
in  the  other  view — that  of  Lord  there  is  fraud,  the  fact  that  the  aolio- 
Uatherley — the  act  done  by  tlie  agent  itor  is  committing  a  fraud  in  relation 
is  such  as  can  not  be  said  to  be  done  to  that  trust,  can  not  afford  anv  rea- 
by  him  in  his  character  of  agent,  but  son  why  the  client  should  not  be  af* 
is  done  by  him  in  the  character  of  a  fected  with  constructive  notice  of  the 
party  to  an  independent  fraud  on  his  existence  of  the  trust.  It  is  the  ex- 
principal,  and  that  is  not  to  be  im-  istence  of  the  tnist,  and  not  the  fraud, 
Euted  to  the  principal  as  an  act  done  of  which  he  is  held  to  have  construct- 
y  his  agent.  ive  notice;  and  the  constructive  no- 
Whether  this  exception  can  apply  tice  of  the  existence  of  the  trust  must 
to  directors,  presidents,  and  other  be  imputed  to  liim,  whether  there  is 
such  managing  officers  of  a  corpora-  a  fraud  relating  to  it  or  not."  In  Rol- 
tion,  through  whom  alone  the  corpora-  land  v.  Hart,  euprUf  Lord  Hatherley, 
tion  can  act,  may,  I  think,  be  doubted,  in  meeting  the  defense  based  upon  the 
See  Holden  v.  N.  Y.  &  Erie  B'k,  case  of  Kennedy  v.  Green,  said  (p. 
72  N.  Y.  286,  and  First  Nat.  B'k  682):  **I  think  with  L.  J.  Turner, 
etc.  V.  Town  of  New  Milf ord,  36  Conn,  that  the  question  how  far  you  are 
93;  but  see  Barnes  v.  Trenton  Gas  justified  in  assuming  that  the  agent 
Co.,  27  N.  J.  E(j.  (12  C.  E.  Green),  33.  does  not  communicate  to  his  client  in- 
'  It  is  sometimes  very  difficult  to  formation  which  he  has  received,  and 
determine  whether  a  case  does  or  does  ought  to  have  communicated,  may  be 
not  fall  under  this  exception.  Many  affected  by  very  delicate  shades  of 
of  the  decisions  confessedly  rest  upon  difference.  It  might  be  said  that  the 
ve^  narrow  distinctions.  Holland  very  fact  of  the  solicitor  not  having 
V.  Kart,  L.  R.,  6  Ch.  678,  682;  Bour-  communicated  an  important  circnm- 
Bot  V.  tSavage,  L.  K.,  2  £q.  134,  142;  stance,  is  of  itself  evidence  of  the 
Atterbury  v.  Wallis,  8  De  G.  M.  &  G.  fraud.  But  L.  J.  Turner,  in  the  case 
454,  4G6;  Davis  v.  B'k  of  U.  S.,  2  Hill,  of  Atterbury  v.  Wallis,  exactly  meets 
451;  Holden  v.  N.  Y.  &  Erie  B'k,  72  that  difficulty,  and  says  that  such  a 
N.  Y.  286;  B'k  of  New  Milford  v.  rule  cannot  prevail.  *  ♦  ♦  Robin- 
Town  of  New  Milford,  36  Conn.  93;  son  [th6  attorney]  vnis  not  raisincf 
Tagg  V.  Tenn.  Nat.  B'k,  9  Heisk.  479.  money  for  himself  but  for  Hall;  ana 
In  Boursot  v.  Savage,  nitpra^  the  at-  though  he  grievously  neglected  his 
tomey  committed  a  fraudulent  breach  duty,  he  does  not  appear  to  have  been 
of  a  trust  existing  in  reference  to  the  concerned  in  any  fraud  which  would 
property  which  was  the  subject  of  render  concealment  necessary,  so  as  to 
negotiation.  Kinderslcy,  V.  C.,  said  bring  the  case  within  Kennedy  v. 
(p.  142):  "It  is  insisted  that  the  Green."  In  the  well-considered  case 
doctrine  of  constructive  notice  can  of  Atterbury  v.  Wallis,  supra,  L.  J. 
not  apply,  because  the  agent  Holmes  Turner  said  (p.  466):  "The  case  of 
was  committing  a  fraud,  and  the  client  Kennedy  v.  Green  was  much  relied 
is  not  to  be  affected  with  constructive  upon  by  the  defendant;  but  I  thought 
notice  of  a  fraud  committed  by  his  in  Hewitt  v.  Loosemore,  9  Hare,  449, 
solicitor.  But  if  the  client  would  be  and  I  continue  to  think,  that  that 
affected  with  constructive  notice  of  a  case  does  not  govern  cases  like  the 
trust,  the  existence  of  which  is  known  present.   In  that  case  there  was  fraud* 
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§  G76.  True  Rationale  of  the  Rule:  Based  -wholly  upon 
Policy  and  Expediency. — The  rule  of  constructive  notice 
through  agent  to  principal,  like  the  doctrine  of  constructive 
notice  in  general,  must  find  its  ultimate  foundation  and  only 
support  in  motives  of  policy  and  expediency.  It  will  not  aid 
us  in  the  least  to  inquire  whether  it  should  be  derived  from  the 
notion  that  the  agent  is  identical  with  his  principal — is  the  prin* 
cipal's  alter  ego,  or  from  the  notion  that  the  principal  can  not 
be  allowed  to  acquire  and  retain  a  benefit  through  means  of  an 
act  or  proceeding  which  his  agent  knew  to  be  wrong.  The  true 
rationale  is,  as  I  have  already  shown,  that  the  agent's  knowledge 
of  material  facts — not  necessarily  of  the  ultimate  facts — or  what 
the  law  assumes  to  be  his  knowledge,  must  always,  from  con- 
siderations of  expediency,  be  regarded  and  treated  as  the  prin- 
cipal's knowledge;  otherwise  the  business  affairs  of  society 
could  not  be  safely  transacted.  Whenever  the  knowledge  of 
the  agent  is  actual,  that  is,  whenever  he  has  obtained  actual 
information  of  certain  facts,  and  has  therefore  received  actual 
notice,  this  imputation  of  his  knowledge  to  the  principal  is 
evident  and  reasonable.  Whenever  the  agent's  knowledge  of 
certain  facts  exists  only  in  contemplation  of  law — that  is,  when 
he  has  received  a  constructive  notice — the  imputation  thereof  to 
the  principal  is  no  less  reasonable  and  clear.  If,  under  any 
circumstances,  a  party,  while  dealing  for  himself,  must  be  treated 

independently  of  the  question  Aether  This  was  done  in  reality  for  the  bene- 

the  act  which  had  been  done  was  made  fit  of  the  bank,  and  the  fraud  was 

known  or  not.     In  such  cases  as  the  against  the  beneficiaries  entitled  under 

present  the  question  of  fraud  wholly  the  trust.     The  court  of  appeals  held 

depends  upon  whether  the  act  whicn  that  the  bank  had  constructive  notice 

has  been  done  has  been  made  known  of  all  these  facts  which  were  known 

or  not."    The  decision  in  Holden  v.  to  its  president,  viz.,  that  the  money 

N.  Y.  &  Erie  B'k,  7*2  N.  Y.  286,  was  transferred  was  subject  to  the  trust, 

the  same,  in  principle,  as  Boursot  v.  and  that  the  transfer  was  a  fraud  upon 

Savage.     The  same  person  was  trustee  the  ceatuis  que  tniMtent,  and  a  violation 

under  a  will  for  certain  minors,  and  of  the  trustees'  fiduciary  duties.     The 

president  and  chief  managing* officer  case,  therefore,  came  under  the  general 

of  the  bank.     He  had  seventeen  thou-  rule,   and  not  under  the  exception, 

sand  dollars  of  trust  money  in  his  First  Nat.  B'k  of  MiLford  v.  Town  of 

hands  which  were  deposltea  in  the  Milford    is    similar   in   its   essential 

bank  to  his  credit  as  such  trustee,  features.     It  has  also  been  said  that 

He  was  at  the  same  time  personally  information  given  to  or  known  by  an 

indebted  to  the  bank  to  a  very  large  attorney  is  not  notice  to  his  client, 

amount,  and  his  private  account  was  when  the  attorney  himself  is  the  bor- 

heavily  overdrawn.      The  bank  was  rower.     This  would  seem  to  fall  under 

utterly  insolvent,  and  this  fact  was  the  same  reason,  viz.,  that  it  is  pre- 

known  to  him  although  not  yet  pub-  sumed  the  information  would  not  be 

lished  to  the  world.    In  this  condition  communicated.     See  Hope  Fire  Ins. 

he  committed  a  fraudulent  breach  of  Co.  v.  CambreUng,  1  Hun,  403;  Win- 

hia  trust,   by  transferring  the   said  Chester  v.  Susquehanna  R.  R.,  4  Md. 

trust  moneys  to  the  bank  in  part  pay-  231;  McCormiek  v.  Wheeler,  36  HI. 

raent  of   bis    private    indeotedness.  114. 
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in  contemplation  of  law  as  one  who  Las  acquired  certain  in- 
formation, and  must  be  charged  with  constructive  notice  there- 
by, the  same  result  must  follow,  when,  under  like  circumstances, 
the  party  is  dealing  by  means  of  an  agent.  If  that  assumed  in- 
formation called  constructive  notice  should  affect  a  party  acting 
for  himself,  it  should  equally  affect  him  acting  through  an  at- 
torney. As  the  doctrine  is  thus  based  entirely  on  motives  of 
policy,  it  should  never  in  its  application  transcend  the  scope 
and  limits  of  those  motives.  Whenever  its  operation  in  a  given 
state  of  facts  would  produce  manifest  injustice,  the  courts 
should,  if  not  absolutely  compelled  by  express  authority,  with- 
hold such  operation.  A  tendency  to  restrict  the  doctrine,  to 
confine  it  within  the  limits  already  established,  is  clearly  ex- 
hibited by  many  of  the  recent  decisions.  Some  of  the  ablest 
judges  now  on  the  English  bench  have  even  expressed  a  strong 
dissent  from  the  doctrine  itself  in  some  of  its  phases  and  appli- 
cations, especially  where  a  principal  is  charged  with  notice  of 
information  acquired  by  his  agent  in  a  former  transaction,  and 
which  such  agent  is  assumed  to  have  remembered.  The  English 
cases  in  which  this  branch  of  the  rule  commonly  arises,  are 
more  frequent,  involve  a  different  condition  of  circumstances, 
and  are  consequently  much  more  harsh  in  their  effects  than  the 
analogous  class  of  cases  which  come  before  the  American  courts. 


SECTION  VI. 
CONCERNING  PRIORITIES. 

ANALTSIS. 

§  677.  Questions  stated. 

§§678-692.  First,  The  fundamental  principles. 

§§  679-CSl.  I.  Estates  and  interests  to  which  the  doctrine  applies. 

§  682.  n.  Equitable  doctrine  of  priority,  in  generall 

§§683-692.  in.  Superior  and  equal  equities. 

§  683.  When  equities  are  equal. 

§§  684-602.  Superior  equities  defined  and  described. 

§  685.  1.  From  their  intrinsic  nature. 

§§  686, 687.  2.  From  the  effects  of  fraud  and  negligence. 

§§  688-692.  3.  From  the  effects  of  notice. 

§  688.  General  rules  and  illustrations. 

§  689.  Notice  of  a  prior  covenant. 

§§  690-692.  Time  of  giving  notice,  and  of  what  it  consists. 

§§  693-734.  Second.  Applications  of  these  principles. 

§§  693-715.  Assignments  of  things  in  action. 

§  693.  Dearie  v.  Hall. 

§§  694-696.  I.  Notico  by  the  assignee. 
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§  694.    Notice  to  debtor  not  necessary  as  between  assignor  and  assignee*. 
§§  G95-<)97.    English  rule,  notice  to  debtor  necessary  to  determine  the  prior- 
ity among  saccessive  assignees. 
S§  O9&-702.    n.  Diligence  of  the  assignee. 

§  G98.     General  rules:  Judson  v.  Corcoran. 
§§  699-701.    Assignment  of  stock  as  between  assignee  and  assignor,  and  the 

company,  judgment  creditors  of  assignor,  and  subsequent  pur- 
chasers. 
§  702.    Notice  to  the  debtor  necessary  to  prevent  his  subsequent  acts. 
S§  703-715.    in.  Assignments  of  things  in  action  subject  to  equities 
S§  704-706.     1.  Equities  in  favor  of  the  debtor. 

§  704.     General  rule:  assignments  of  mortgages;  kinds  of  defenses. 
^  705,  706.    Provisions  in  codes  of  procedure.  - 
^  707-713.    2.  Equities  between  successive  assignors  and  assignees. 

§  707.    Conflicting  decisions;  mode  of  reconciling. 
^  70$,  709.    General  rule:  assignment  subject  to  latent  equities;  illustrations. 
§§  710,  711.     When  the  rule  does  not  apply;  effect  of  estoppel;  true  limits  of 

the  estoppel  as  applied  to  such  assignments. 
§712.    Subsequent  assignee  obtaining  the  legal  title  protected  as  a 

bonajlde  purchaser. 
§  713.     Successive  assignments  by  same  assignor  to  different  assignees. 
$§  714,  715.     3.  Equities  in  favor  of  third  persons. 

§  714.     General  rule:  assignments  subject  to  such  equities. 
§  715.     Contrary  rule:  assignments  free  from  all  latent  equities. 
$§  716-732.     Equitable  estates,  mortgages,  liens,  and  other  interests. 

§  717.    Doctrine  of  priorities  modified  by  recording  acts. 
§$  718,  719.    I.  Priority  of  time  among  equal  equities. 

§  719.    Illustrations:  simultaneous  mortgages,  substituted  liens,  etc 
§§  720-726.     n.  One  equity  intrinsically  the  superior. 
§  720.     Prior  general  and  subsequent  specific  lien. 
§§  721,  722.    Prior  imrecorded  mortgage  and  subsequent  docketed  judgment. 
§  723.    Same,  where  judgment  creditor  had  notice. 
§  724.     Prior  unrecorded  mortgage  and  purchase  at  execution  sale  un- 
der a  subsequent  judgment. 
§  725.    Purchase  money  mortgages. 
§  72G.    Other  illustrations. 
^  727-720.    III.  A  subsequent  equity  protected  by  obtaining  the  legal  title. 
§  72S.     Legal  estate  obtained  from  a  trustee. 
§  729.    Legal  estate  obtained  after  notice  of  prior  equity. 
§  730.    IV.  Notice  of  existing  equities. 
§§731,732.    V.  Effect  of  fraud  or  negligence  upon  priorities. 
§§  733,  734.    Assignments  of  mortgages,  rights  of  priority  depending  upon 

them. 

§G77.  Questions  Stated :  Divisions.— Having  thus  ascer- 
tained, ill  the  preceding  section,  what  notice  is,  we  are  naturallj^ 
led  to  inquire,  in  the  next  place,  what  are  its  effects?  In  dis- 
cassing  the  affirmative  aspect  of  this  question,  what  effects  are 
produced  by  the  presence  of  notice,  it  is  almost  impossible  to 
avoid  considering  also  the  negative  aspect,  what  effects  are 
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produced  by  the  absence  of  notice.  In  other  words,  a  full 
treatment  of  the  question,  what  are  the  effects  of  notice,  in- 
volves the  entire  subject  of  priorities,  including  the  particular 
doctrine  of  purchase  in  good  faith  for  a  valuable  consideration 
and  without  notice.  The  present  section  will,  therefore,  be  de- 
voted to  a  discussion  of  the*  rules  concerning  priorities,  both  as 
they  are  the  immediate  ejects  of  notice,  and  as  they  exist  in  the 
absence  of  notice.  Since  the  doctrine  of  bona  fide  purchase  for  a 
valuable  consideration  and  without  notice  is  so  important,  and 
gives  rise  to  so  many  particular  rules,  its  full  treatment  is  re- 
served for  the  next  succeeding  section.  The  whole  subject  of 
'  priorities  in  all  its  phases  is  the  development  of  two  simple  and 
fundamental  equitable  principles.  I  have  thought  it  expedient, 
therefore,  to  present  the  doctrine,  in  the  present  section,  in  its 
entirety,  in  all  its  applications  to  various  departments  of  the 
equity  jurisprudence,  and  not  to  treat  it  in  a*  partial  and  broken 
manner,  under  the  separate  heads  of  assignments,  estates,  mort- 
gages, liens,  and  the  like.  The  doctrine  itself  is  one  of  great 
practical  importance,  and  is  distinctively  equitable;  it  has  no 
connection  with  or  existence  in  the  common  law,  except  as  cer- 
tain classes  of  statutes  have  partially  introduced  it  into  that 
legal  system.  The  subject  will  be  considered  in  the  following 
order:  First.  A  statement  and  exposition  of  the  general  princi- 
ples upon  which  the  doctrine  of  priorities  rests,  and  from  which 
it  has  been  developed;  Second,  The  application  of  these  princi- 
ples to  the  important  classes,  of  cases  which  are  governed  by  the 
doctrine,  namely,  assignments  of  things  in  action,  equitable 
estates,  mortgages,  equitable  liens,  charges  and  incumbrances, 
and  *'  equities;"  and  Third,  Purchase  in  good  faith  for  a  valu- 
able consideration  and  without  notice. 

§  678.  First.  The  Fundamental  Principles :  Equitable 
Maxims. — As  was  stated  in  a  former  chapter,  the  doctrine  of 
priorities  in  equity  is  entirely  a  development  of  two  maxims; 
**  Where  there  are  equal  equities,  the  first  in  order  of  time  shall 
prevail,"  and  '*  Where  there  is  equal  equity,  the  law  must  pre- 
vail."^ It  was  there  shown,  in  the  language  of  an  eminent 
judge,  that  the  first  of  these  maxims  means:  ''As  between  per- 
sons having  only  equitable  interests,  if  their  interests  are  in  all 
other  respects  equal,  priority  in  time  gives  the  better  equity,  or 
qui  prior  est  tempore  potior  est  jure,'*'  The  meaning  of  the 
second  maxim  is:  ''  If  two  persons  have  equal  equitable  claims 

^  Anie,  vol.  1,  §§413-417.  73;  see  the  para^ph  referred  to  for 

'Ibid,  §414;  Bice  v.  Rice,  2  Drew,    the  entire  quotation. 
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upon,  or  interests  in,  the  same  subject-matter;  or,  in  other 
words,  if  each  is  equally  entitled  to  the  protection  and  aid  of  a 
court  of  equity,  with  respect  of  his  equitable  interest^  and  one  of 
them,  in  addition  to  his  equity,  also  obtains  the  legal  estate  in 
the  subject-matter,  then  he  who  thus  has  the  legal  estate  will 
prevail.  This  precedence  of  the  legal  estate  might  be  worked 
out  by  the  court  of  equity  simply  refusing  to  interfere  at  all, 
and  thereby  leaving  the  parties  to  conduct  their  controversy  in 
a  court  of  law,  or  in  a  purely  legal  action,  where,  of  course,  the 
legal  estate  alone  would  be  recognized."^  It  follows  from  these 
definitions,  that  the  entire  discussion  upon  which  we  are  enter- 
ing involves  the  three  following  inquiries:  (1)  To  what  estates 
and  interests  does  the  equitable  doctrine  of  priorities  not  apply, 
so  that  they  are  left  completely  controlled  by  the  order  of  time  ? 
(2)  Under  what  circumstances  are  equities  "  equal,"  so  that 
they  are  left  controlled  by  the  order  of  time,  and  under  what  cir- 
cumstances is  one  of  two  or  more  equities  superior  to  the  others, 
BO  that  the  order  of  time  may  be  broken  in  upon,  and  the  equi- 
table doctrine  of  priorities  may  control  ?  (3)  Under  what  cir^ 
cumstances,  two  or  more  equities  being  otherwise  ''  equal,"  can 
the  holder  of  one  of  them  obtain,  and  does  he  obtain,  the  legal 
title,  so  that  the  order  of  time  may  be  disregarded,  and  the 
equitable  doctrine  of  priorities  may  prevail  ?  The  full  answers 
to  these  three  questions,  in  their  combination  and  mutual  ef- 
fects, plainly  constitute  the  entire  discussion  of  the  subject. 

§  679.  I.  Estates  and  Intaresta  to  -whioh  the  Equita- 
ble Doctrine  Applies.  (1)  Not  to  Legal  Estates. — Among 
purely  legal  titles  to  the  same  subject-matter,  successive  legal 
conveyances  of  and  legal  estates  in  the  same  tract  of  land,  the 
equitable  doctrine  of  priorities  growing  out  of  the  presence  or 
absence  of  notice,  or  of  a  valuable  consideration,  or  of  any 
other  incident,  has  absolutely  no  application  nor  effect;  such 
legal  titles,  estates,  and  interests  are,  in  the  absence  of  any 
statutory  modification,  completely  controlled,  with  respect  to 
their  priority,  by  the  order  of  time.'    Even  the  mere  want  of  a 

>  AfUe^  vol.  1,  §417;  Thomdike  v.  Gh.  119, 133;  Arrison  v.  Harmstead,  2 

Hant,  3  De  G.  ^  J.  563,  570,  571;  Barr.  191,  197;  Jones  v.  Jones,  8  Sim. 

Caldwell  v.  Ball,  1 T.  R.  205, 214;  B'itz-  633.     The  truth  of  this  proposition  is 

Simmons  v.  Ogden,  7  Cranch,  2,  18;  clearly  seen  from  a  consideration  of 

Newton  v.  McLean,  41  Barb.  285.  the  le^l  conception  of  estates  at  law 

'  Gaines  v.  New  Orleans,  6  Wall.  (U.  and  of  conveyances  and  charges  oper- 

S.)  6^  716,  per  I^Kvis,  J.;  Ruckman  ating  at  law;  and  it  will  plainly  ap> 

v.    Decker,  23  N.   J.   £q.   (8  0.  E.  pear  that  between  two  claimants  of 

Green),  283;  Van  Amrin^e  v.  Morton,  legal  estates  in  the  same  land,  the 

4  Whart.  382;  Wade  v.  Within^n,  1  second  one  in  order  of  time  can  not, 

Allen,  661;  Waring  V.  Smyth|2Barb.  in  the  absence  of  the  statates  con- 

VoL.  n— 9 
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valuable  consideration  in  the  earlier  conveyance  would  not,  at 
the  common  law,  affect  the  priority  of  legal  right  given  by  the 
priority  of  time.* 

§  G80.  Modifications  by  Statutes  concerning  Fraudu- 
lent Conveyances  and  Recording. — This  rule,  otherwise 
universal,  that  among  successive  legal  estates  or  interests  in  the 
same  subject-matter,  the  order  of  time  controls,  has  been 
broken  in  upon  by  two  classes  of  statutes,  which  are  within  the 
scope  of  their  operation  very  important.  The  first  of  these 
classes  includes  that  of  27  Eliz.,  c.  4,  by  which  grants  of  lands 
made  for  the  purpose  of  defrauding  subsequent  purchasers  are 
declared  to  be  void  as  against  such  subsequent  purchasers  for  a 
valuable  consideration,  and  their  representatives;  and  the  stat- 
ute of  13  Eliz.,  c.  5,  by  which  conveyances  of  lauds  or  chattels, 
made  for  the  purpose  of  delaying  or  defrauding  creditors,  are 
declared  to  be  void  as  against  such  creditors  and  their  repre- 

cerning  regiBtration,  avail  himself  even  A  deed  aoqnired  surreptitiously  with- 

of  the  position  of  bona  fide  purchaser  out  deliverv,  or  altered  after  delivery , 

for  a  valuable  consideration  and  with-  was  invalid  even  in  the  hands  of  a 

out  notice.     If  A.  being  owner  of  a  bona  Jide  purchaser."     Again,  in  an 

piece  of  land  in  fee,  conveys  it  in  fee  action  of  ejectment  between  one  who 

to  B.,  and  afterwards  executes  a  deed  claims  under  deed    or   other  paper 

in  feo  of  the  same  land  to  C,  at  law,  title,  and  one  who  claims  by  aa verse 

O.  can  acquire  nothing.    In  contem-  possession,  the  latter's  notice  of  the 

Elation  of  law  the  entire  estate  passed  outstanding  paper  title  would  not  af- 
y  the  deed  to  B.,  and  there  was  no  feet  his  right  injuriously;  the  titles 
interest  left  which  could  be  transferred  beioff  legal,  the  controversy  would  be 
to  C,  and  it  could  make  no  possible  decided  upon  the  completeness  of  the 
difference  with  this  result  whether  C.  adverse  possession,  or  the  validity  of 
was  wholly  ignorant  of  the  prior  con-  the  paper  title, 
veyancc,  or  was  informed  of  it.  Again,  ^  If  A.  owning  the  laud,  should  oon- 
if  A.  has  no  estate  at  all,  or  only  a  vey  it  as  a  mere  gift  to  B.,  by  means 
defective  one,  he  can  not  by  a  deed  of  a  conveyance  safficient  in  kind  and 
.convey  any  more  or  better  estate  than  form  to  transfer  the  legal  estate,  and 
iie  holds  himself,  to  B.,  and  it  can  so  that  no  trust  should  result  to  him- 
makc  no  difference  whether  the  defect  self,  and  should  afterwards  execute  a 
is  open  or  hidden,  or  whether  B.  buys  deed  in  fee  of  the  same  laud  to  C, 
with  knowledge  or  in  ignorance  of  it.  who  should  pay  a  valuable  considera- 
Arrison  v.  Harmstead,  and  Ruckman  tion  therefor,  C.  would  obtain  no  in- 
V.  Decker,  sttpra.  These  propositions  tcrest  whatever  at  the  common  law. 
Are  constantly  illustrated  in  ejectment  The  prior  conveyance  to  B.  would  cx- 
fliits  where  the  parties  are  claiming  haust  and  transfer  the  entire  fee,  as 
under  conflicting  legal  titles,  and  both  fully  as  though  a  money  price  had 
of  them  arc  purchasers  for  value  and  been  paid,  and  no  interest  would  bo 
without  notice.  In  Arrison  v.  Harm-  left  up«n  which  C.'s  deed  could  opcr- 
stead,  Mvpi'a,  Rogers,  J. ,  said :  "  Where  ate.  The  fact  that  C.  paid  value,  and 
the  vendor  has  uothins  to  convey,  was  ignorant  of  the  former  convey- 
nothing  can  be  acquired  by  the  ven-  ance,  could  not  destroy  the  legal  effect 
dec.  One  who  bought  from  the  gran-  of  the  prior  deed,  and  create  an  cs- 
tec  in  a  voidable  deeil,  miglU  be  in  a  tate  which  would  pass  to  C.  by  hu 
better  position  than  a  vendor.  But  conveyance.  It  is  entirely  the  result 
the  principle  did  not  a{)ply  to  a  sale  of  statute  that  C.'s  conveyance  may 
by  a  vendor  who  had  no  title,  or,  what  under  such  circumstances  obtain  the 
came  to  the  same  thing,  who  had  precedence  at  law. 
avoided  the  title  by  hia  own  wrong. 
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seutatives;  provided  that  the  act  shall  not  extend  to  any  con- 
veyance made  in  good  faith  and  for  a  valuable  consideration  to 
a  person  not  having  notice  of  the  fraud.^  The  second  class 
embraces  the  recording  acts  of  the  various  states,  by  which  it  is 
generally  provided  that  every  conveyance  of  land  which  is  not 
recorded,  shall  be  deemed  void  as  against  a  subsequent  convey- 
ance of  the  same  land,  made  for  a  valuable  consideration,  which 
shall  have  been  first  put  on  record;'  and  also  the  similar  stat- 
ntes  which  postpone  the  lien  of  a  prior  undocketed  judgment  to 
that  of  a  subsequent  one  which  has  been  duly  docketed. 

§  681 .  (2)  To  Equitable  Estates  and  Interests  alone.— 
The  equitable  doctrine  concerning  priorities  resulting  from  the 
presence  or  absence  of  notice,  or  of  a  valuable  consideration  or 
other  incident,  by  which  a  precedence  may  be  given  contrary 
to  the  mere  order  of  time,  applies  to  conflicting  legal  and  equi- 
table estates  or  interests  in  the  same  subject-matter,  and  to  suc- 
cessive equitable  estates,  equitable  interests  such  as  liens  and 
charges,  and  mere  *'  equities,"  meaning  thereby  purely  remedial 
rights,  such  as  that  of  cancellation,  reformation,  and  the  like; 
and  it  applies  to  no  other  kind  of  estates,  interests,  or  rights.' 

§  682.  n.  Equitable  Dootrine  of  Priority.— Having  thus 
stated  the  kind  of  interests  to  which  alone  the  equitable  doc- 
trine  applies,  we  shall  next  consider  the  nature,  scope,  and 
operation  of  the  doctrine  itself.  In  all  of  its  phases,  in  all  the 
instances  where  it  may  be  invoked,  the  equitable  doctrine  con- 
cerning priorities  is  embodied  in  three  most  general  and  fun- 
damental rules.     First,  Among  successive  equitable  estates  or 

^  Similar  statutes  have  been  enacted  corded  deed  given  to  a  snbeequent 

in  the  American  states.     For  the  force  grantee,  belong  to  the  law,  and  do 

and  cfiect  of  these  statutes,  both  Bug-  not  constitute    any  part  of   equitv 

lisli  and  American,  see  Twyne's  case,  jurisprudence.    The  estates  are  legal; 

3CokcR«p.  80;  1  Smith  Lead.  Cas., p.  the  conflicting  titles  based  upon  re- 

33(7thAm.  ed.);  Sextonv.  Whoaton,8  corded  and  unrecorded  deeds,  or  in- 

M'hcat.  229;  1  Am.  Lead.  Cas.,  p.  17  volving  the  presence  of  notice  in  place 

(4th  Am.  cd.);  Doo  v.  Manning,  0  East,  of  a  record,  are  constantiv  settled  by 

59 ;  Pul vertof  t  V.  Pulvertof t,  1 8  Ves.  84.  means  of  the  legal  action  of  ejectment. 

To  these  may  l>e  added  the  bank-  The  effect  of  the  recording  acts  upon 

mptcy  and  insolvency  acts  in  some  of  mortgages,  on  the  other  hand,  belongs 

the  states,  viiioh  declare  certain  con-  to  equity  jurisprudence,  since  in  any 

vcyanc  C3  and  transfers  of  tho  bankrupt  theory  of  the  mortgage  it  creates  an 

or  insolvent,  to  be  void  as  against  ma  equitable  estate  or  interest 

assijuce.  •  Basset  v.  Nosworthy,  Uep.  temp. 

^Sccffnfe,  §G40  and  note.      It  is  Finch,  102;  2  Eq.  Lea<l.  Cas.   1,  31, 

evident  that  all  questions  concerning  46;  Le  Neve  v.  Le  Neve,  Ambl.  436; 

lc[;::l  conveyances,  arising  under  the  2  Eq.  Lead.  Cas.   109,  117;   llice  v. 

rcconliiig  acts,  questions  depending  Uice,  2Drcw,  73;  Thorndikov.  Hunt, 

upon  tl:c  icct  of  rccortling  or  not  ro-  3  Do  6.  &  J.  563;  Cory  v.  Eyre,  1  De 

CO.  ding,   upon  tlic  record  as  notice,  O.  J.  &  S.  149,  167;  Newton  v.  New- 

and  i:p<m  tho  ciTect  of  an  actual  or  ton,  L.  R.,  6  Eq.  135. 
coi:slructive  notice  of  a  prior  unre- 
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interests,  "where  there  exists  no  special  claim,  advantage,  or 
superiority  in  any  one  over  the  others,  the  order  of  time  con- 
trols. Under  these  circumstances,  the  maxim,  ''Among  equal 
equities,  the  first  in  order  of  time  prevails,"  furnishes  the 
rule  of  decision.^  Second.  Between  a  legal  and  equitable  title 
to  the  same  subject-matter,  the  legal  title  in  general  prevails, 
in  pursuance  of  the  maxim,  "  Where  there  is  equal  equity  the 
Viw  must  prevail.'"  Third,  The  legal  title  being  outstanding 
and  not  involved  in  the  controversy,  where  there  are  successive 
unequal  equities  in  the  same  subject-matter,  as  where  there  is  a 
complete  or  perfect  equitable  estate  and  an  incomplete  or  im- 
perfect one,  or  a  mere  **  equity,"  or  where  among  equitable  in- 
terests of  alike  intrinsic  nature,  one  is  affected  by  some  incident 
or  quality  which  renders  it  inferior  to  another,  then  the  pre- 
cedence resulting  from  order  of  time  is  defeated,  and  the 
superior  equitable  estate  or  interest  prevails  over  the  others;  as 
is  manifestly  implied  in  the  maxim,  ''  Where  there  are  equal 
equities,  the  first  in  order  of  time  must  prevail.'" 

§  683.  m.  Superior  and  Equal  Equities. — ^In  determin- 
ing the  scope  and  operation  of  the  foregoing  rules,  the  discus- 
sion must  largely  consist  in  ascertaining  when  equities  are 
equal,  and  when  one  is  superior  to  another.  It  is  impossible 
to  define  "  equal  equities"  affirmatively  by  any  exact  formula. 
It  is  certainly  not  enough  that  two  successive  equitable  inter- 
ests in  the  same  thing  should  be  of  precisely  the  same  nature, 
for  even  then  one  might  be  accompanied  by  some  collateral  in- 
cident which  gave  it  a  precedence  over  the  other  without  refer- 
ence to  their  order  of  time.  When  we  say  that  A.  has  a  better 
equity  than  B.,  this  means  that  according  to  those  principles 
of  right  and  justice  which  a  court  of  equity  recognizes  and  acts 
upon,  it  will  prefer  A.  to  B.,  and  will  interfere  to  enforce  the 
rights  of  A.  as  against  B. ;  and  therefore  it  is  impossible  that 
two  persons  should  have  equal  equities,  except  in  a  case  in  which 
a  court  of  equity  would  altogether  refuse  to  lend  its  assistance 

^  Rice  V.  Eice,  2  Drew.  73;  Phillips  Watts,    13;   Kramer  v.    Arthurs,  7 

V.  Phillips,  4  De  G.  F.  ^  J.  208,  215,  Barr.  165;  Sumner  v.  Waugh,  66  IlL 

gsr  Lord  Westbary;  Cory  v.  Eyre,  1  531;  Pensonneau  y.  Bleakley,  14  IlL 

e  G.  J.  ^  8.  149,  167;  Newton  v.  15. 

Newton,  L.  R.,  6  Eq.  135, 140;  4  Ch.  «  Thomdike  v.  Hunt,  3  De  G.  A  J. 

143, 146;  Shirras  v.  Caiff,  7  Cranch,34,  663,  570,  571;  Fitzsimmons  v.  Offden, 

48;  Boone  v.  Chiles,  10  Pet.  177;  Wat-  7  Cranch,  2,  18;  Newton  v.  McLean, 

sonv.LeRow,  6  Barb.  481, 485;  Berry  41Barb.285;  and  see  cuUe,  §417, cases 

V.  Mutual  Ins.  Co.,  2  Johns.  Ch.  603,  cited  in  note. 

608;   Lynch  y.   Utica  Ins.   Co.,   18  >  Basset  v.  Nosworthy,  2  £q.  Lead. 

Wend.  236,253;  Grosvenor  v.  Allen,  Cas.  1;  Le  Neve  t.  Le  Neve,  2  Eq. 

9  Paige,  74,76;  Downer  v.  The  Bank,  Lead.  Cas.  109,  117,  144. 
99  Vt.  25;    Bellas  v.  McCarty,   10 
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to  either  party  as  against  the  other.^  Two  persons  have  equal 
equitable  interests  in  the  same  subject-matter,  when  each  is 
equally  entitled,  with  respect  of  his  equitable  interest,  to  the 
protection  and  aid  of  a  court  of  equity.  When  the  court  is 
dealing  with  such  successive  equitable  interests  in  the  same 
subject-matter,  and  they  are  all  thus  equal,  the  priority  in  time 
determines  the  priority  in  right;  and  the  fact  that  the  holder 
of  the  subsequent  interest,  under  these  ciilsumstances,  acquired 
it  without  notice  of  the  prior  one,  does  not  in  general  give  bint 
any  right  to  be  preferred.'    The  foregoing  description  of  equal 

'  See  Rioe  v.  Bioe,  2  Drew,  73.  t.  Jones,  8  Sim.  633,  which  has  been 
'  Seean^,  §414,  note  (l),qnotation  frequently  cited   with  approval,   A. 
from  the  opinion  of  Lord  Wcstburv  mortgaged  an  estate  first  to  B.  (who 
in  FhUlips  v.  Phillips,  4  De  G.  F.  &  J.  by  tho  Hn^lish  law  of  course  acquired 
203,  215,  which  states  this  rule  with  the  legal  title  and  received  possession 
great  force  and  deamess.    In  Cory  v.  of  tho  title-deeds)*   secondly  to  C, 
Eyre,  1  Do  G.  J.  &  S.  149,  1G7,  Tar-  and  thirdly  to  D.    C.  liad  no  notice  of 
ner,  L.  J.  said:     **  Questions  of  pri-  the  first  mortgage.     D.  had  notice  of 
ority  betweencquitable  incumbrancers  the  first,  but  not  of  the  second;  and 
are,  in  general,  governed  by  the  rule,  he  cansed  notice  of  his  mortgage  to 
^  prior  fst  tempore  potior  est  jure  ;fisid  be  giveu  to  B.,  who  had  the  lesal 
m  determining  cases  depending  on  the  estate    and   possession    of  the  tiue- 
mle  we  most  of  coarse  look  at  the  deeds.     Jlfliif  tliat  he  did  not  therebv 
prin<nple  on  which  tho  rule  is  found-  acquire  priority  over  C     Shadwell, 
ed.     It  ia  founded,  as  I  conceive,  on  V.  0.,  stated  the   rule   as    follows: 
this  principle,  that  the   creation  or  "At  Uw  the  rule  clearly  is  that  dif- 
decloration  of  a  trust  vests  an  estate  ferent  conveyances  of  the  same  tene- 
and  interest  in  the  subject-matter  of  ment  take  effect  according  to  their 
tho  trust  in  the  person  in  whose  favor  priority  in  time.    The  effect  of  differ- 
the    trust   ia  created   or    declared,  ent  conveyances  is  the  same  as  if  dif- 
Where,  therefore,  it  is  sought  to  post-  ferent  successive  estates  were  granted 
pone  an  equitable  title    created  by  by  the  same  conveyance,  first  in  po8> 
declaration  of  trust,  there  is  an  estate  session  and  then  in  remainder.    Eouity 
or  interest  to  be  displaced.     No  doubt  follows  the  law;  and  where  the  legal 
there  may  be  cases  so  strong  as  to  estate  is  outstanding,  conveyances  of 
justify  this  being  done,  but  there  can  the  equitable  interest  are  construed 
be  as  liwtle  doubt  that  a  strong  case  and  treated,  in  a  court  of  equity,  in 
must  be  required   to  justify  it.    A  the  same  manner  as  conveyances  of 
Tested  ep^Ate  or  interest  ought  not  to  the    legal  estate    are  construed  and 
be  disturbed  on  any  Ught  fl;roands."  treated  at  law.     In  Beckett  v.  Cord- 
In  Newton  v.  Newton,  L.  li.,  G  Eq.  lev,   1  Bro.    Ch.    353    (which    Lord 
135,  140,  Lord  Romilly  said:  "  These  Eldon  notices  in  Martinez  v.  Cooper, 
are  simply  equitable  interests,  and  in  2  Russ.  214),  Lord  Tburlow  twice  de- 
such  cases  the  prior  interest  must  pre-  cided  that,  where  the  legal  estate  was 
vailover  the  subsequent.  Thefactthat  outstanding  in  a  first  mortgagee,  of 
the  owner  of  the  subsequent  equitable  two     subsetxuent    equitable    lucum- 
interest  had  no  notice  of  the  prior  in-  brancers,  ho  who  is  prior  in  time  must 
terest  when  he  advanced  his  money,  be  prior  in  equity.     His  words  are: 
and  took  his  security,  does  not  affect  '  Tho  second  equitable  incumbrancer 
the    question.     He  could    not    take  had  the  security  he  trusted  to.     He 
from  the  person  who  gave  the  charge  knew  he  had  not  the  legal  estate.     He 
on  his  interest  more  than  his  interest,  trusted  to  the  honor  of  the  borrower  I*" 
and  he  could  not  give  a  charge  on  the  These  decisions,   anrl  the  reasoning 
interest    of    another  person."    This  upon  which  they  are  based,  show  that 
judgment  was  reversed  on  the  evi-  one  who  purchases  an  equitable  es- 
denca   only  by  the  court  of  appeal,  tate,  or  acquires  an  equitable  interest, 
but  the  law  as  thus  laid  down  by  the   obtains  only  the  ri^ht   of  his  own 
M.  R.  was  expressly  affirmed.     See   vendor;  the  facts  of  his  paying  value 
8.  C,  L.  R.,  4Ch.  143, 146.    In  Jones   and  of  not  having  notice,  do  not  of 
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equities  is  not  of  much  practical  value,  since  it  states  the  effects 
rather  than  the  nature  of  equality.  We  shall,  in  fact,  determine 
when  equities  are  equal,  by  ascertaining  when  they  are  unequal, 
by  learning  what  qualities  or  incidents  render  one  equity 
superior  to  another  equity  in  the  same  subject-matter. 

§  684.  Superior  Equities  Defined.--It  may  be  stated  that 
so  far  as  their  intrinsic  nature  is  concerned,  a  court  of  equity 
recognizes  no  inequality,  based  upon  their  form  and  mode  of 
Creation,  among  all  perfected  equitable  interests  based  upon  a 
valuable  consideration  and  arising  in  any  manner  by  which,  in 
contemplation  of  equity,  an  interest  in  the  very  thing  itself — the 
land,  the  chattels,  or  the  fund — is  created.  If  there  is  a  valu- 
able consideration,  and  an  equitable  interest  in  the  very  subject* 
matter  itself  has  been  perfected^  it  does  not  seem  to  affect  their 
equalities,  whether  such  interest  arose  from  a  declaration  of 
trust,  from  an  assignment,  from  a  contract  express  or  implied, 
or  from  acts  suc^  as  the  deposit  of  title-deeds.  A  valuable  con- 
sideration is,  however,  a  most  important  element.  The  whole 
history  and  scope  of  equity  jurisprudence  show  that  a  valuable 
consideration  is  always  regarded  as  a  most  essential  requisite  to 
the  existence  of  complete  equitable  estates  and  interests  of  all 
kinds.  Assuming  this  conclusion  as  generally,  if  not  even  univer- 
sally, true,  the  various  causes  which  will  render  one  equity 
superior  to  another,  may  be-  formulated  in  three  general  rules. 
It  will  be  seen  that  the  first  of  these  rules  relates  to  the  in- 
trinsic nature  of  the  two  interests  which  are  compared;  the 
second  relates,  not  to  their  nature,  but  to  a  quality  inseparably 
connected  with  them,  and  constituting  the  occasion  for  their 
existence;  the  third  relates  neither  to  their  nature  nor  qualities, 
but  to  a  mere  external  or  collateral  incident  affecting  them  at 
their  origin.     These  three  rules  are  as  follows: 

§  685.  1.  Nature  of  the  Equities.— The  equitable  interest 
created  by  a  trust,  or  by  a  contract  in  rem,  made  upon  a  valu- 
able consideration,  is  superior  to  the  equity  arising  from  a  mere 
voluntary  transfer — a  mere  gift,  or  from  a  mere  judgment  lien. 
In  contemplation  of  equity,  the  interest  created  by  a  trust,  or 

themselves  entitle  him  to  take  pre-  Barr,  165;  Sumner  v.  Waugh,  56  HI. 

cedence  over  a  prior  vendee  or  incum-  531;  Pensonneau  v.  Bleakley,  14  HI. 

brancer;   some  quality  imparting  to  15.    The  recording  acts  may  modify 

his  estate  or  interest  an  intrinsic  su«  the  operation  of  the  equitable  rule  in 

periority  would  be  necessary  to  give  this  country,  because  they  give  to  a 

him  a   preference.      See    Boone   v.  recorded  mortgage  or  other  equitable 

Chiles,  10  Pet.  177;  Shirras  v.  Caig,  incumbrance  the  very  quality  which 

7  Cranch,  34, 4S;  Watson  v.  lie  Kow,  6  imparts  to  it  an  intrinsic  superiority, 

Barb.  481, 4S5;  Bellas  v.  McCaity,  10  under  the  statute,  over  one  which  is 

Watts,    13;    Kramer  v.   Arthurs,  7  not  recorded. 
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by  a  Talid  executory  contract  of  sale,  or  by  a  valid  contract 
giving* rise  to  a  lien,  or  by  an  act  in  connection  with  such  a  con- 
tmct  constituting  a  lien — as  for  exam  pie,  a  deposit  of  title-deeds — 
is  a  real,  beneficial  interest  in  the  specific  thing  itaelf,  an  inter- 
est which  is  property,  or  analogous  to  property;^  and  although 
such  interest  is  not  recognized  by  the  law,  it  is  treated  by  courts 
of  equifcy  as  actually  subsisting,  and  as  binding  upon  the  con- 
science of  the  original  party  who  held  the  thing  and  who 
created  the  interest.'  On  the  other  hand,  while  the  interest 
acquired  by  a  transfer  without  consideration,  by  a  voluntary 
gift,  may  be  protected  if  it  does  not  interfere  with  third  persons, 
yet  the  voluntary  transferee  or  donee  can  only  receive  whatever 
interest  the  donor  was  actually  entitled  in  conscience  and  good 
faith  to  bestow;  he  never  obtains,  even  as  against  the  donor, 
and  much  less  as  against  third  persons  dealing  with  the  donor 
iu  respect  to  the  same  thing,  any  paramount  right  of  his  own. 
The  consideration  on  the  one  side,  and  the  absence  of  it  on  the 
other,  lie  at  the  very  bottom  of  the  equitable  theory  concerning 
actual  rights.'  The  lien  of  a  judgment  is  analogous  to  the  claim 
of  a  donee;  it  is  general,  not  specific.  The  beneficiary  under  a 
trust,  the  vendee  under  an  agreement,  the  holder  of  a  lien 
created  by  a  contract  in  rein,  deals  concerning  a  specific  thing; 
he  parts  with  the  consideration  upon  the  security  of  that  specific 
thing;  he  obtains  an  equitable  interest  in  that  specific  thing. 
The  judgment  creditor  has  not  dealt  with  that  specific  thing; 
be  has  not  parted  with  value  in  contemplation  of  it;  his  lien  is 
general  and  not  confined  to  it.  It  is  just,  therefore,  that,  so 
far  as  their  intrinsic  natures  are  concerned,  his  claim  should  be 
considered  as  inferior  to  the  interest  arising  from  a  trust  or 
from  a  contract  in  rem.  His  lien  only  extends  to  what  his 
debtor  really  has — that  is,  to  the  thing  subject  to  all  the  equities 
iu  it  existing  at  the  date  of  the  judgment.^ 

§  686.     (2)  ESbots  of  Fraud.— -The  equity  acquired  by  a 

^  This  18  the  fundamental  distinction  by  deposit  of  title-deeds,  is  superior  to 

between  the  legal  and  the  equitable  that  of  a  subsequent  judgment  against 

view  of  executory  contracts  concern-  the  trustee,    vendor,   or   mortL,'agor, 

ing  some  specific  subject-matter.     See  even  though  the  legal  estate  may  have 

atitt'f  vol.  1,  §§  146-149,  161.  been  acquired  under  the  judgment  by 

*See  the  quotation  from  Cory  v.  meajisoieLaeleffU.    Newlands  v.  Payn- 

Eyre,  1  De  O.  J.  &  S.  149,  167,  ante,  ter,  4  My.  &  Cr.  408;  Lodge  v.  Lyse- 

under  §683.  ley,  4  Sim.  70;  Langton  v.  Horton,  1 

3  Green  v.  Givan,  33  N.  Y.  343.  Hare,  649,  560;  Whitworth  v.  Gau- 

« It  is  settled  in  England,  in  accord-  gain,  3  Id.  416;  1  PhiL  7*28.     This 

ance  with  this  rule,  that  the  interest  particular  rule  has  been  ino<li6cd  or 

of  a  Cfjttui  que  trust,  of  the  vendee  altered  by  statute  in  several  of  the 

under  an  executory  contract,  and  of  states.     See  j^sl,  §§  721-724,  where 

an  equitable  mortgagee  by  contract  or  this  subject  is  more  fully  examined. 
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party  vrho  has  been  misle^i,  is  supenor  to  the  interest  in  the 
same  subject-matter  of  the  one  who  willfully  procured  or  suffered 
him  to  be  thus  misled.  The  following  example  illustrates  the 
operation  of  this  rule,  and  the  principle  underlying  it  may  be 
generalized  and  applied  to  all  analogous  cases.  A.  being  about 
to  part  with  value  to  B.  upon  the  security  of  B.'s  estate,  informs 
C.  of  his  intention,  and  asks  C.  whether  he  has  any  incumbrance 
on  the  estate;  C.  denies  that  he  has  any,  and  A.  relying  upon 
this  denial  parts  with  money  or  other  value  to  B.;  in  fact 
C.  had  at  the  time  a  mortgage  or  other  incumbrance  upon  the 
estate;  this  mortgage  or  lien,  although  prior  in  time,  would  by 
reason  of  C.'s  fraud  be  postponed  to  the  subsequent  interest 
acquired  by  A.  The  basis  of  this  rule  is  the  conduct  which 
equity  regards  as  constituting  fraud,  either  an  actual  intention 
to  mislead,  or  thatj  gross  negligence  which  produces  all  the 
effects  and  merits  all  the  blame  of  intentional  deception.^  It 
is  not,  however,  necessary  that  the  party  having  a^  interest  or 
title,  under  such  circumstances,  when  applied  to,  should  use 
positive  misrepresentations  or  expressly  deny  the  existence  of 
his  right;  it  is  sufficient  if  he  refrain  from  disclosing  his  claim, 
and  suffer  a  third  person  to  deal  with  the  property  as  his  own, 
or  to  acquire  an  interest  in  or  lien  upon  it;  he  will  not  be  per- 
mitted to  set  up  or  enforce  his  interest  in  preference  to  that  ob- 
tained by  the  person  whom  he  has  suffered  to  be  misled  by  his 
silence.' 

§  687.    And  of  NegUgenoe.^The  rule  extends  to  gross 

*  The  rule  is  thus  stated  in  1  Fon-  Y.  600;  Lee  v.  Kirkpatrick,  1  McCart. 
hianqne  on  Eq.,  p.  64:  '*If  amanhy  Eq.  264;  McKelvey  v.  Truby,  4 
the  suppression  of  the  truth  which  he  Watts  &  Serg.  323;  Folk  v.  Beidel- 
was  bouud  to  communicate,  or  by  the  man,  6  Watts,  339;  Schmitheimer  v. 
suggestion  of  a  falsehood,  be  the  cause  Eiseman,  7  Bush,  298;  Chapman  v. 
of  prejudice  to  another  who  had  a  Hamilton,  19  Ala.  121. 
right  to  a  full  and  correct  representa-  '  Nicholson  v.  Hooper,  4  My.  &  Cr. 
tion  of  the  fact,  it  is  certainly  agree-  179;  Wendell  v.  Van  Rensselaer,  1 
able  to  the  dictates  of  cood  conscience,  Johns.  Ch.  344,  354;  Storrs  t.  Barker, 
that  his  claim  should  be  postponed  to  6  Id«  166,  168,  169-172;  Bright  v. 
that  of  the  person  whose  confidence  Boyd,  1  Story,  478.  The  same  rale 
was  induced  by  his  representation."  applies  when  under  like  circum* 
Berriaford  v.  Milward,  2  Atk.  49;  stances  a  party  having  a  prior  claim 
Beckett  v.  Cordley,  1  Bro.  Ch.  353,  knowingly  permits  another  person  to 
357;  Pearson  v.  Morgan,  2  Id.  384,  expend  money  on  an  estate  or  to  make 
388;  Mocatta  v.  Murgatro^d,  1  P.  improvements  upon  it,  without disclos- 
Wms.  393,  .394;  Evans  v.  Bicknell,  6  ing  his  own  interest.  Pilling  v.  Armi- 
Ves.  174,  182,  183;  Plumb  v.  Fluitt,  tage,  12  Ves.  78,  84,  85;  Cawdor  v. 
2  Anstr.  432;  Lee  v.  Munroe,  7  Lewis,  1  Y.  &  C.  Ex.  427;  Williams  v. 
Cranch,  366;  Wendell  v.  Van  Reus-  Earl  of  Jersey,  Cr.  &  Ph.  91;  Chan- 
selaer,  1  Johns.  Ch.  344,  364;  Storrs  v.  tauque  Co.  Bk.  v.  White,  6  Barb.  689; 
Barker,  6  Id.  166,  168;  Otis  v.  Sill,  Bright  v.  Boyd,  1  Story,  478;  Carry. 
8  Barb.  102;  Lesley  v.  Johnson,  41  Wallace,  7  Watts,  394,  400. 
Id.  359;   Crocker  V.  Crocker,  31  N. 
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negligence,  which  is  tantamount  in  its  effects  to  fraud.  An 
equity  otherwise  equal  or  even  prior  in  point  of  time,  may, 
through  the  gross  laches  of  its  holder,  be  postponed  to  a  subse- 
quent interest  which  another  person  was  enabled  to  acquire  by 
means  of  such  negligence.^  To  admit  the  operation  of  ibis  rule, 
in  either  of  its  phases,  and  to  displace  the  otherwise  natural 
order  of  priority,  there  must  be  intentional  deceit — ^that  is,  in- 
tentional misrepresentation  or  suppression  of  the  truth,  or  else 
gross  negligence.  In  the  one  case,  the  party  possessing  the 
claim  which  it  is  sought  to  postpone,  must  both  know  of  .his 
own  right  and  also  of  the  other  person's  intention  to  acquire,  or 
of  his  acts  in  acquiring,  an  interest  in  the  same  subject-matter. 
In  the  other  case  there  must  be  gross  laches,  for  mere  careless- 
ness or  ordinary  negligence  will  not  suffice  according  to  the 
weight  of  modern  authority.' 

§  688.  (3)  Efibots  of  Notice :  Illustrations.— The  third, 
and  in  its  practical  effects  by  far  the  most  important  rule  is, 
that  a  party  taking  with  notice  of  an  equity,  takes  subject  to 
that  equity.  The  full  meaning  of  this  most  just  rule  is,  that  the 
purchaser  of  an  estate  or  interest,  legal  or  equitable,  even  for  a' 
valuable  consideration,  with  notice  of  any  existing  equitable 
estate,  interest,  claim,  or  right,  in  or  to  the  same  subject-mat- 
ter, held  by  a  third  person,  is  liable  in  equity  to  the  same  ex- 
tent and  in  the  same  manner,  as  the  person  from  whom  he 
made  the  purchase;  his  conscience  is  equally  bound  with  that 
of  his  vendor,  and  he  acquires  only  what  his  vendor  can  hon- 
estly transfer.'  The  applications  of  this  rule  are  as  numerous 
as  are  the  various  kinds  of  equitable  interests.  The  following 
are  some  of  the  most  important.  A  purchaser  with  notice  of  a 
trust,  either  express  or  implied,  becomes  himself  a  trustee  for 
the  beneficiary  with  respect  of  the  property,  and  is  bound  in 

^  For  example,  A.,  a  mortgagee  of  a  Perry  Herrick  v.  Attwood,  2  De  Q.  & 
leasehold  estate,  having  the  lease  in  J.  21;  Lloyd  v.  Attwood,  3  Id.  C14; 
his  possession,  loaned  it  to  the  mort-  Waldroa  v.  Sloper,  1  Drew.  103.  See 
gagor  for  the  purpose  of  enabling  him  Fisher  v.  Knox,  1  Harris,  C22;  Camp- 
to  obtain  a  further  loan  upon  its  secur-  bell's  Appeal,  5  Casey,  401;  Qarland 
ity,  but  told  the  mortgagor  to  inform  v.  Harrison,  1?  Mo.  282. 
the  person  of  whom  he  should  borrow  '  Hewitt  v.  Looeemore,  0  Hare,  449, 
the  money  that  he.  A.,  had  a  prior  458;  Colyer  v.  Finch,  5  H.  L.  Cas. 
lien.  The  mortgagor  borrowed  a  sum  905;  and  see  cases  on  the  subject  of 
from  his  bankers  and  deposited  the  constructive  notice  from  a  neglect  to 
lease  with  them  as  security,  without  make  sufficient  inquiry,  ante,  §§  GOG, 
informing  them  of  A.*s  mortgage.     It  G12. 

was  held  that  as  A  *s  gross  negugence       '  Le  Neve  v.  Le  Neve,  Ambl.  436 

had  enabled  the  mortgagor  to  perpe-  (see  extract   from  opinion  of   Lord 

trate  the  fraud,  his  mor^^age  must  be  Hardwicke,  arUe,  §  591).     For  Amcri- 

postponed  to  the  lien  of  the  bankers,  can  cases  see  preceding  section  on  no- 

Briggs  V.  Jones,  L.  R.,  10  £q.  92;  tioe. 
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the  same  manner  as  the  original  trustee  from  whom  he  pur- 
chased/ A  purchaser  or  mortgagee  with  notice  of  the  equita- 
ble lien  of  a  vendor  for  unpaid  purchase  price,  takes  the  land 
subject  to  that  lien.'  A  purchaser  or  mortgagee  of  the  legal 
estate,  with  notice  of  an  equitable  lien  created  by  a  deposit  of 
title-deeds,  or  by  a  prior  defective  mortgage,  or  by  any  other 
means  from  which  an  equitable  lien  can  arise,  is  bound  by  the 
lien.'  A  purchaser  with  notice  of  a  prior  contract  to  sell  or  to 
lease,  takes  subject  to  such  contract,  and  is  bound  in  the  same 
manner  as  his  vendor  to  carry  it  into  execution.*  These  exam- 
ples are  of  ordinary  occurrence. 

§  689.  Notice  of  a  Prior  Covenant. — On  the  same  prin- 
ple,  if  the  owner  of  land  enters  into  a  covenant  concerning  the 
land,  concerning  its  use,  subjecting  it  to  easements  or  personal 
servitudes,  and  the  like,  and  the  land  is  afterwards  conveyed  or 
sold  to  one  who  has  notice  of  the  covenant,  the  grantee  or  pur- 
chaser will  take  the  premises  bound  by  the  covenant,  and  will 
be  compelled  in  equity  either  to  specifically  execute  it,  or  will 
be  restrained  from  violating  it;  and  it  makes  no  difference 
whatever,  with  respect  to  this  liability  in  equity,  whether  the 
covenant  is  or  is  not  one  which  in  law  "  runs  with  the  land."^ 

^  BnrgeBs  v.  Wheate,  1  Eden,  177,  forced  in  equity  against  piirchaBcra 

195;  Bovey  v.   Smith,  1   Vern.    144;  with  notice,   without  regard  to  the 

Saunders  V.  Dehew,  2  Id.  271;  Wiggv.  question  whether  it  runs  with  the 

Wigg,  1  Atk.  382;  Mead  v.  Lord  Or-  land;  also  explaining  and  correctinff 

rery,  3  Id.  235,  238;  Mansell  v.  Man-  language  used  in  Keppell  v.  Bayley,  2 

sell,  2P.  Wms.  G72,G81;  Mackreth  v.  My.  &  K.  517;  Duko  of  Bedford  v. 

Symmons,  15  Vcs.  329,  350;  Phayre  V.  The  Trustees  etc..  Id.  552;  Coles  v. 

Peree,  3  Dow,  1 16, 129;  Adair  v.  Shaw,  Sims,  6  De  G.  M.  &  G.  1,  8  (covenant 

1  Sch.  &  Lef.  248,  202;  Dunbar  v.  Tre-  prohibiting  building  except  in  a  spe- 

dennick,  2  BaJl  &  B.  304,  319;  Pindall  cified  manner);  Moxhay  v.  Inderwick, 

V.  Trevor,  30  Ark.  249.  1  De  G.  &  Sm.  708;  Western  v.  Mo- 

» Mackreth  v.Symmons,  15 Ves.  329,  Dermot,  L.  R.,  1  Eq.  499;  2  Ch.  72 

350;  Grant  v.  Mills,  2  V.  &  B.  300.  (covenant  by  ownersof  adjoining  houses 

'Birch  v.  EUanies,  2  Anstr.  427;  to  use  their  gardens  in  a  certain  man* 

Jennings  v.  Moore,  2  Vern.  609.  ner);  Clements  v.  Welles,  L.  K.,  1  Eq. 

*  Merry  v.  Abney,  1  Chan.  Cas.  38;  2(X)  (covenant  by  a  leasee  not  to  carry 

Ferrars  v.  Cherry,  2  Vern.  383;  Dan-  on  a  ]^)articular  trade  is  binding  on  his 

iels  v.  Davison,  10  Ves.  249;   Crofton  under-lessee  and  on  assignee  of  the 

V.  Ormsby,  2  Sch.  &  Lef.  583;  Ken-  under-lessee);  Morland  v.  Cook,  L.  R., 

nedy  v.  Daly,  1  Id.  355;  Field  v.  Bo-  6  Eq.  252  (purchaser  bound  by  con* 

lona,    1    Dr.   &   Wal.  37;  Potter  v.  structive  notice  of  a  covenant  to  keep 

Sanders,  6  Hare,  I ;  Greaves  v.  Tofield,  up  a  sea-wall  made  between  vendor 

L.  R.,  14  Ch.  D.  5(S3,  577,  per  Bram-  and  adjoining  owners  of  lands  on  the 

well,  L.  J.  sea-shore);  Davies  v.  Sear,  L.  R.,  7 

^Whatman  v.  Gibson,  9  Sim.  196;  Eq.427  (purchaser  bound  by  construct- 

Schreiber  v.  Creed,  10  Id.  9;  Tulk  v.  ivo  notice  of  a  right  of  way  by  imph- 

Moxhay,  11  Beav.  571;  2  Phil.  774,  cation);  Feilden  v.   Slater,  L.  R.,  7 

777,  per  Lord  CJottenham,  holding  that  Eq.  523  (a  conveyance  contained  a 

a  covenant  between  a  vendor  and  pur-  covenant  by  the  grantee  not  to  use 

chaser  that  the  latter  and  his  assigns  the  premises  *' as  an  inn,  public-liouse, 

shall  use  or  abstain  from  using  the  or  for  the  sale  of  spirituons  liquors;"  a 

land  in  a  particular  way,  will  he  en-  lessee    from  the   grantee  was    held 
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Notice,  althoQg^b  a  collateral  iocident,  is  thus,  perhaps,  the 
most  powerful  element  in  creating^  a  superiority,  anVl  iu  disturb- 
ing^ an  order  of  priority  which  would  otherwise  have  existed. 
It  may  destroy  the  precedence  which  a  legal  estate  ordinarily 
has  over  an  equitable  one;  it  may  operate  as  well  between  legal 
and  equitable  estates  in  the  same  tbi ug,  as  between  successive 
estates  or  interests  which  are  purely  equitable. 

§  GOO.  (1)  What  is  Notioe.-— In  the  further  discussion  of 
this  rule  in  its  general  form,  three  questions  are  to  be  con* 
sidered:  What  is  notice  ?  At  what  time  must  it  be  received  f 
and  of  what  must  it  notify  the  party  receiving  it?  The  first  of 
these  questions,  what  is  notice,  has  been  fully  examined  in  the 
preceding  section.  It  is  important  to  remember  that  actual 
notice,  and  constructive  notice  in  any  one  of  its  varieties,  pro- 
duce exactly  the  same  effects  upon  the  equitable  nghts  and 
liabilities  of  the  party  charged  thereby ;  the  general  rule  under 
consideration,  equally  includes  both  kinds  within  its  operation.^ 

bound  by  snch  covenant);  Wilson  v.  K.  517  (declared  to  have  been  repeat- 
Hart,  2  U.  ft  M.  651;  ll  Jur.  N.  S.  edlyoverraled);  Parker  v.  Nightingale, 
735;  L.  R.,  1  Ch.  403  (a  grantee  cove-  6  Allen,  341,  344;  Whitney  v.  Union 
nantod  that  "no  building  erected  or  R.  R.,  11  Gray, 350,  304, per Bigelow, 
to  be  erected  on  the"  premises,  should  J.:  "The  precise  form  or  nature  of 
be  used  as  a  beer-shop,  etc.,  the  cove-  the  covenant  or  agreement  is  quite  im- 
nantor's  as9ujns  nU  hnnrj  named;  this  material.  It  is  not  essential  that  it 
covenant  held  binding  on  an  assignee  shouhl  run  with  the  Lind.  A  personal 
of  the  grantee);  Keates  v.  Lyon,  L.  covenant  or  a^ecment  will  he  held 
R.,  4  Ch.  218,  224  (expressly  recog-  valid  and  binding  in  equity  on  a  pur- 
nizea  all  these  decisions,  but  holds  chaser  taking  the  estate  w^ith  notice, 
that  t]ie  asaigneo  was  not  bound  be-  It  is  not  binding  on  him  merely  be- 
canse  the  covenant  was  personal,  not  cause  he  stands  cm  an  assignee  of  the 
running  with  the  land,  and  he  hnd  no  narty  who  made  the  agreement,  but 
notire  ^  Uf  either  actual  or  construct-  because  he  has  taken  tlie  estate  with 
ive);  dooke  v.  Chiloott,  L.  R.,  3  Ch.  notice  of  a  valid  agreement  concerning 
D.  694  (a  grantee  of  land,  on  which  it,  which  he  can  not  equitably  refuse 
was  a  spring,  covenanted  to  erect  a  to  perform.**  Barrow  v.  Richard,  8 
pump  and  reservoir  on  said  land,  and  Paige,  351 ;  Hills  v.  Miller,  3  Id.  254; 
io  supply  water  to  houses  to  be  erected  Trustees  etc.  v.  Cowen,  4  Id.  610; 
on  tho  grantor's  adjoining  land;  held,  Wolfe  v.  Frost,  4  Saudf.  Ch.  72; 
that  whether  this  covenant  ran  with  Brouwer  v.  Jones,  23  Barb.  153;  Tall- 
tho  land  or  not,  a  purchaser  from  the  madge  v.  East  River  B'k,  20  N.  Y.  105; 
ffrantec  with  notice  of  it  woa  bound  by  Gibert  v.  Peteler,  38  Id.  165;  38  Barb, 
it,  and  hisviolation  would  be  restrained  488;  Phoenix  Ins.  Co.  v.  Continental 
by  a  mandatory  injunction);  Richards  Ins.  Co.,  14  Abb.  Pr.  (N.  S.)  266; 
V.  Revitt,  L.  R.,  7  Ch.  D.  224  (cove-  Trustees  etc.  v.  Lynch,  70  N.  Y.  440, 
sant  not  to  carry  on  certain  trades);  449-452  (in  this  case  the  question  is 
Luker  v.  Dennis,  L.  K,  7  Ch.  D.  227  elaborately  discussed,  and  many  of 
(covenant  by  the  lessee  of  a  public-  the  authorities  are  examined  by  Allen, 
house  that  he  would  buy  all  the  beer  J.);  Lattinier  v.  Livermorc,  72  K.  Y. 
consumed  in  that  house  and  also  in  174;  Greene  v.  Creighton,  7  R-  I.  1; 
another  house  rented  from  a  different  Kirkpatrick  v.  Pc  shine,  24  K.  J.  £q.  (9 

Serson,  from  the  lessor,  who  was  a  C.  E.^(treen)206;  Winticldv.  Hcnninc, 

rower;  held  binding  iu  equity  upon  21  Id*.  (6Li. )  188;  St.  Andrew's  Church  s 

the  assignee  of   the   second   named  Appoal,  67  Pa.  St.  (17P.  F.  Sm.)  512; 

public-house,  who  had  notice  of  the  Norfleet  v.  Ci-orawell,  70  N.  C.  034, 

covenant);  Kcppel  v.  BaUey,  2  My.  &  »See  ante,  Sec.  V.,  §§591-67^ 
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§  G91.  (2)  Time  of  the  Notice.— At  what  time  must  no- 
tice be  g^ven  to  a  party  so  that  his  right  may  be  subordinate 
to  the  equity  of  which  he  is  actually  or  constructively  informed? 
In  answering  this  question,  the  two  following  rules,  already 
stated,  must  constantly  be  borne  in  mind:  that  among  purely 
equitable  interests  which  are  equal,  the  order  of  time  controls, 
so  that  tbe  absence  of  notice  can  not  give  a  subsequent  equity 
any  precedence  over  a  prior  one  of  equal  standing;  and  that  a 
trust  or  equity  created  by  a  contract  tri  rem  is  superior  to  the  in- 
terest acquired  under  a  voluntary  conveyance  or  transfer.  It 
is  plain  then  that  the  facts  of  the  subsequent  estate  being  legal 
rather  than  equitable,  and  of  a  valuable  consideration  having 
been  actually  paid,  must  play  a  most  important  part  in  determin- 
ing tbe  proper  time  of  giving  the  notice.  In  the  first  place, 
therefore,  the  decisions,  both  English  and  American,  are 
all  agreed,  that  the  notice  received  before  the  party  has  actually 
paid  the  money  or  parted  with  the  other  valuable  considera- 
tion, is  a  valid  and  binding  notice,  and  subjects  his  interest  to 
the  prior  equity  of  which  he  is  thereby  notified;  and  this  is 
true  even  though  he  has  already  taken  a  conveyance  of  the 
legal  title  and  has  given  security  for  the  purchase  price  even  by 
an  instrument  under  seal.^  The  reason  is,  that  the  conveyance 
of  the  legal  estate  is,  under  such  circumstances,  a  voluntary 
one,  because  the  agreement  to  pay  the  price,  and  the  security 
given  therefor,  are,  in  reality,  mere  nullities.  Although, 
originally,  the  party  might  have  had  no  defense  at  law  against 
a  recovery  of  the  amount  agreed  to  be  paid,  he  always  had 
ample  relief  in  a  court  of  equity,  which  would  decree  the  sur- 
render and  cancellation  of  the  security,  and  perpetually  enjoin 
any  action  at  law  for  the  price.  In  most  of  the  American  states 
the  defense  of  a  total  failure  of  the  consideration,  under  such 
circumstances,  would  now  be  available  at  law.'  The  rule  as 
settled  in  England  goes  farther  than  this.  It  makes  the  notice 
binding  upon  the  party  if  he  receives  it  prior  to  his  obtaining 

^More  v.  Mahow,  1  Chan.  Cas.  34;  Maltby,  8  Paige,  361;  Hanghwout  v. 

Jones  V.  Stanley,  2  Eq.  Cas.  Abr.  685,  Murphy,  21  N.  J.  Eq.  (6  C.  S.  Green), 

pi.  9;  Story  v.  Lord  Windsor,  2  Atk.  118;  Union  Canal  tk>.  v.   Young,  1 

630;  Tourville  v.  Naish,  3  P.  Wms.  Whart.  410,  432;  Patten  v.  Moore,  32 

306;  Collinson  v.  Lister,  7  De  G.  M.  N.  H.  382;  Palmer  v.  Williams.  24 

k  G.  634;   20  Beav.  356;   Wigg  v.  Mich.  328,  333;  Blanchard  v.  Tyler, 

Wiffg,  1  Atk.  382,  384;  Tildesley  v.  12  Id.  339;  Wilson  v.  Hunter,  30  Ind. 

Lodge,  3  Sm.  &  QMS,  543;  Bayne  v.  466;  Keys  v.  Test,  33  HI.  316;  Brown  v. 

Baker,  1  Giff.  241;  Flagg  v.  Matin,  2  Welch,  18  Id.  343;  Bennett  v.  Tither- 

Sumn.    486;    Murray    v.    Ballou,    1  ington,  6  Bush.  192;  Wells  v.  Morrow, 

Johns.  Ch.  566;  Penfield  v.  Dunbar,  38  Ala.  125.    See  poet,  §§  750,  755. 

64  Barb.  2:19;   Farmers'  Loan  Co.  ▼.  >Ibid. 
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the  title  by  coDvejance,  although  he  may  have  parted  with  a 
valuable  consideration  before  such  notice.  In  other  words,  in 
order  to  be  free  from  the  effects  of  the  notice,  the  party  must 
have  both  paid  the  consideration  and  obtained  the  estate,  be- 
fore it  was  communicated.^  In  the  United  States  a  different, 
and  as  it  seems  to  me  more  just,  rule  has  generally  been  estab- 
lished; that  where  the  estate  subsequently  purchased  is  the  legal 
estate,  a  notice  in  order  to  be  binding  must  be  received  before 
the  purchaser  pays  the  price  or  parts  with  the  other  valuable 
consideration.  In  other  words,  if  he  actually  pays  the  valua- 
ble consideration  without  any  notice,  a  notice  afterwards  given 
does  not  preclude  him  from  completing  the  transaction,  ob- 
taining a  conveyance  of  the  legal  title,  and  thereby  securing 
the  precedence  due  to  a  bona  fide  purchaser  for  a  valuable  con- 
sideration and  without  notice.'  It  should  be  carefully  ob- 
served, however,  that,  notwithstanding  this  latter  rule,  upon 
the  well-settled  doctrines  of  equity,  independently  of  modifying 
statutes,  if  the  subsequent  purchase  is  of  an  equitable  interest 
merely,  without  the  legal  title,  a  payment  of  valuable  consider-: 
ation  without  notice  can  not  of  itself  give  the  purchaser  the 
precedence  over  a  prior  equity  of  an  equal  standing;  the  parting 
of  value  without  notice  does  not  alone  constitute  a  superiority 
among  successive  equities  so  as  to  disturb  the  priority  de- 
termined by  order  of  time. 

§  692.  (3)  Of  What  the  Notice  must  Coiisist.-~It  is 
not  true  that  a  notice  of  any  and  every  species  of  right  or 
claim  will  thus  affect  and  subordinate  the  estate  of  the  party 
receiving  it.  The  notice  required  by  the  general  rule  under 
consideration  must  be  of  an  actual  equity,  of  something  which 
equity  regards  as  an  interest  in  the  subject-matter  itself,  al- 
though such  may  not  be  its  nature  in  contemplation  of  the 
law.'  Furthermore  this  interest  must  be  of  such  a  character 
that,  if  it  were  clothed,  in  the  hands  of  its  holder,  with  a  legal 
title,  it  would  be  indefeasible.  The  fact  that  an  interest  is 
equitable  shall  not  render  it  liable  to  be  defeated  by  a  party 
with  notice  of  it,  provided  it  would  be  indefeasible  if  legal. 
On  the  other  hand,  notice  of  a  legal  interest  which  is  defeasi- 

^  ^^  ▼•  Wiffl^,  1  Atk.  382,  384;  nizes  a  real  interest  in  the  specifio 

Sharpe  v.  Foy,  X.  R.,  4  Ch.  35,  40;  subject-matter— land,    or   chattels — 

Tildcfiley  v.  Ixnlge,  3  Sm.  &  Giff.  543;  where  the  law  onlv  admits  a  mere 

Rayne  v.  Baker,  1  Gi£  241;  see  po^t,  personal  right  or  liability.    This  dif- 

§755.  terence     of     conceptions    is     vital 

'See  pott,  §§750,  755,  and  cases  throughout    the    whole    domain   of 

cited.  equity  jurisprudence. 

'  For  equity  in  many  cases  reoog- 
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ble,  or  of  an  equitable  interest  which,  if  le«^al,  would  be  de- 
feasible, does  not  bind  the  party  receiving  it,  nor  subordinate 
the  estate  in  his  hands.^  The  general  rule  as  to  the  effect  of 
notice  must  therefore  include  all  trust  estates  express  or  im* 
plied,  the  equitable  estate  of  the  vendee  in  a  contract  for  the 
sale  of  land,  the  equitable  estate  arising  from  the  doctrine  of 
conversion,  equitable  mortgages,  liens,  and  charges,  covenants 
creating  equitable  easements  and  servitudes,  and  the  like. 
Notice,  however,  of  a  prior  conveyance  made  with  intent  to 
defraud  subsequent  purchasers  and  declared  void  by  the  stat- 
ute, will  not  affect  the  rights  of  a  subsequent  purchaser  for 
value;'  nor  of  a  prior  contract  which  the  purchaser  had  ab  initio 
a  right  to  nullify."  Prior  unrecorded  conveyances  and  mort- 
gages may  appear  to  be  exceptions  to  this  rule,  but  are  not  in 
reality.*  Having  thus  explained  the  fundamental  principles 
upon  which  the  equitable  doctrine  of  priorities  is  based,  I  shall 
now  describe  some  of  the  most  important  classes  of  cases  in 
which  these  principles  are  applied. 

§  693.  Second.  Appllcati6ns  cf  these  Prinoiples.  As- 
signments of  Things  in  Action. — Where  the  creditor  party  in 
a  thing  in  action  assigns  the  debt  to  successive  assignees,  where 
a  fund  being  held  under  a  trust  the  cestui  que  trust  assigns  his 
interest  therein  to  successive  assignees,  and  where  a  person  en- 
titled thereto  makes  successive  equitable  assignments  of  a  fund 
to  different  parties,  the  interests  acquired  by  the  assignees  in 
each  instance  are  equitable.*  It  might  therefore  appear,  at 
first  blush,  that,  as  the  legal  estate  is  outstanding,  and  as  the  in- 
terests of  all  the  successive  assignees  are  similar  in  their  essen- 
tial nature,  the  general  rule,  **  where  there  are  equal  equities, 

^  See  Adams' £q.,  p.  152  [323].  the  statute.    See  ante,  §§  C59,  G60, 

*  Pulvertoft  V.  rulvertoft,  18  Vea.    665. 

84;  Buckle  v.  Mitchell,  18  Id.  100.  -*  This  is  uufjuestionably  so  in  every 

'  Lufkin  V.  Nunn,  11  Vcs.  170.  case  of  an  assignment  by  a  cestui  que 

*  They  arc  apparent  exceptions,  be-  trust,  and  of  an  equitable  assignment 
cause  the  prior  unrecorded  conveyances  of  a  fund.  It  was  also  true  of  all 
and  mortga;;e3  are  declaimed  by  the  stat-  assignments  of  ordinary  choties  iih  ac> 
ute  to  bo  void  as  against  subsequent  tion^  debts,  etc.,  until  recent  statutes 
purchasers  whoso  deeds  or  mortgages  in  England  and  in  this  country  have 
are  recorded,  and  the  estates  created  had  the  effect  to  clothe  the  assi  nice 
by  them  appear  therefore  to  be  defea-  of  debts,  money  demands,  and  other 
Bible.  Thuy  are  not  real  exceptions,  ordinary  things  in  action  with  a 
because  ])y  the  judicial  interpretation,  legal  right  (see  vol.  1,  §  IGS).  This 
which  has  oven  been  incorporated  into  legislation,  Iiowever,  has  not  aiTccted 
most  of  the  motlcm  American  stat-  the  doctrines  discussed  in  the  text, 
utcs,  the  chief  object  of  the  registry  These  doctrines  were  settled  while  the 
is  to  give  a  constructive  notice,  and  interests  were  purely  equitable,  and 
a  notice  of  any  other  kind  merely  sup-  lu&ve  not  been  abrogated  by  the  new 
plies  the  place  of  that  prescribed  by  jurisdiction  at  law. 
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the  first  in  order  of  time  must  prevail,"  should  goyem  them 
without  regard  to  any  notice  which  might  or  might  not  have 
been  given  to  subsequent  assignees;  in  other  words,  that  under 
these  circumstances,  the  maxim  qui  prior  est  tempore  potior  est 
jure,  should  control.  There  are,  however,  certain  important 
elements  which  plainly  distinguish  these  assignments  from  other 
kinds  of  successive  equities,  and  remove  them  from  the  opera* 
tion  of  the  general  rule.  When  an  equitable  interest  in  land 
is  created,  the  holder  thereof  can  often  protect  himself  by  a 
possession  of  the  title-deeds  in  England,  or  by  a  registration 
in  this  country.  When  chattels  are  sold  and  transferred,  the 
title  of  the  purchaser  is  secured  against  all  the  world  by  a 
delivery.  No  such  safeguards  inhere  in  the  assignments  above 
mentioned.^  The  legal  title  or  right  analogous  to  possession 
remains  vested  in  the  debtor,  trustee,  or  holder  of  the  fund. 

'  The  peculiar  nature  of  Bnch  as-  The  original  cestui  que  trust,  though  he 

Bigmnents,  which  distinguishes  them  has  in  fact  parted  with  his  interest, 

from  other  equitable   interests,  maa  appears  to  the  world  to  be  the  com- 

admirably  described   by  Sir  Thomas  plete  equitable  owner,  and  remains  in 

Plumer,  M.  R.,  in  the  leading  case  of  the  order,  management,  and  disposi- 

Dearle  v.  Hall,  3  Russ.  1,  12:  "Where  tion  of  the  property,  as  absolutely  as 

a  contract  i-cspccting  property  in  the  ever,  so  that  ho  has  it  in  his  power  to 

hands  of  other  persons  who  have  a  obtain,  by  means  of  it,  a  false  and  de- 

legal  right  to  tho  possession,  is  made  lusivo  credit.     He  may  come  into  the 

behind  the  back  of  those  in  whom  the  market  to  dispose  of  that  which  he 

legal   interest    is  thus  vested,  it  is  lias   previously  sold;    and  how    can 

necessary,  if  the  security  is  intended  those  who  may  chance  to  deal  with 

to  attach  on  the  thing  itself,  to  lay  him,    protect    themselves    from    his 

hold  of  that  thing  in  the  manner  in  fraud  ?    Whatever  diligence  may  be 

which  its  nature  permits  it  to  be  laid  used  by  a  subsequent  incumbrancer  or 

hold  of,  that  is,  by  giving  notice  of  purchaser — whatever  in(}uirics  he  may 

the  contract  to  those  in  whom  the  make  in  order  to  investigate  the  title, 

leg&l  interest  is.     By  such  notice  the  and  to  ascertain  the  exact  state  of  the 

legal    liolders     are    converted    into  original  right  of  the  vendor,  and  his 

trustees  for  the  new  purchaser,  and  continuing  right — the  trustees,   who 

are  char^^ed  with  responsibility  to-  are  the  persons  to  whom  application 

wards  him;  and  tho  cestui  que  tnuft  for  information  would  naturally  be 

is  deprived  of  the  power  of  carrying  made,  will  truly  and  unhesitatingly 

the  same  security  repeatedly  into  tho  represent  to  all  who  put  questions  to 

market,  and  of  inducing  third  persons  them,  that  tho  fund  remains  the  sole 

to  advance  money  upon  it,  under  the  absolute    property   of    the   proposed 

erroneous  belief  that  it  continues  to  vendor.     These  inconveniences   and 

belong  to  him  absolutely,  free  from  mi3chiefs  are  the  natural  consequences 

incmnbrancc,  and    that  the  trustees  of  omitting  to  give  notice  to  trustees, 

are  still  trustees  for  him  and  for  no  To  give  notice  is  a  matter  of  no  diffi- 

ono  else.    That  precaution  is  always  culty;  and  whenever  persons,  treating 

taken  by  diligent  purchasers  and  in-  for  a  chose  in  action,  cIo  not  give  notice 

cumbmncers;  if  it  is  not  taken  there  to  the  trustee  or  executor,  who  is  the 

is  neglect.     The  consequence  of  such  legal  holder  of  tho  fund,  they  do  not 

neglect  is  that  the  trustee  of  the  fund  perfect  their  title;  tliey  do  not  do  all 

remains    i;;uorant  of  any  alteration  that  is  necessary  in  order  to  make  the 

Having  token  i)!aco  in  the  equitable  tiling  belong  to  them  in  preference  to 

rights  uficcting  it;  he  considers  him-  all  other  persons;   and  they  become 

self  to  be  a  tmstcc  for  tho  same  indi-  responsible,  in  some  respects,  for  the 

vidual  otj  Ixiforc,  and  no  other  person  easily  foreseen  consequences  of  their 

is  known  to  him  as  the  cestui  que  trust,  negligence. " 
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The  assignor — the  creditor,  or  the  cestui  que  (rust — continues  to 
be  clothed  with  all  the  apparent  right  and  power  to  deal  with 
the  cinim,  and  to  dispose  of  it  to  third  persons,  which  he  held 
prior  to  the  assignment.  Courts  of  the  highest  ability  have, 
therefore,  regarded  sucli  assignments  as  occupying  a  very  special 
position,  and  have  applied  to  them  a  special  rule  in  determining 
their  order  of  priority. 

§694.  I.  Notice  by  the  Assignee. — The  reasons  which 
prevail  between  the  assignee  and  the  debtor  or  the  holder  of 
thefuud  on  the  one  hand,  or  subsequent  assignees  on  the  other, 
do  not  prevail  between  him  and  the  assignor.  It  is  therefore 
settled,  that  to  render  the  assignment  valid  and  perfect  as 
against  the  assignor  himself — ^that  is,  to  give  the  assignee  a  com- 
plete claim  upon  the  fund  and  right  of  action  as  against  the 
assignor — no  notice  of  the  assignment  need  be  given  to  the 
debtor,  trustee,  or  other  holder  of  the  fund.^  The  same  is  true, 
according  to  many  decisions,  with  respect  to  those  who  *'  stand 
in  the  shoes  of"  the  assignor,  nam'ely,  his  judgment  creditors, 
and  mere  volunteers  under  him.' 

§  695.  English  Rule:  Priority  Determined  by  Notice  to 
*Aie  Debtor  Party. — The  rule  is  firmly  established  in  England 
what,  as  against  subsequent  assignees  for  a  valuable  considera- 
tion, a  notice  to  the  debtor,  trustee,  or  holder  of  the  fund  i^ 
necessary  in  order  to  perfect  the  assignment  and  render  it  valid 
and  effectual.'    Among  successive  assignees  of  the  same  thing 

'  Bodlck  v.  Gandell,  1  De  G.  M.  &  mnst  decide,  where  the  legal  estate  is 

G.  763,  780,  ;jfr  Lord  Truro;  In  re  ontstandiog.     For  the  maxim,  as  an 

Way's  Trusts,  2  De  G.  J.  &  S.  365;  equitable  rule,  admits  of  exception, 

Donaldson  v.  Donaldson,  Kay,  711.  and  gives  way,  when  the  question 

^  Beavan  v.  Lord  Oxford,  6  De  G.  does  not  lie  between  bare  and  equal 
M.  &  G.  492;  Eyre  v.  McDowell,  9  H.  equities.  If  there  appears  to  be,  in 
L.  Gas.  619,  642,  652;  Kinderley  v.  respect  of  any  circumstance  indepcnd- 
Jervis,  22  Bcav.  1;  Scott  v.  Lord  ent  of  priority  of  time,  a  better  title 
Hastings,  4  K.  &  J.  633;  Pickering  v.  in  the  subsequent  purchaser  to  call 
nfracombe  Ry.,  L.  K.,  3  0.  P.  ^So;  for  the  legal  estate,  than  in  the  pur- 
Crow  V.  Robinson,  L.  R.,  Id.  264.  chaser  who  precedes  him  in  date,  the 

'  This  rule  and  the  reasons  for  it  case  ceases  to  be  a  balance  of  equal 

were  most  forcibly  stated  by  Sir  Thos.  equities,  aud  the  preference,  which 

Plumer,  M.  R.,  in  the  leading  case  of  priority  of  date  mignt  otherwise  have 

Dearie  v.  Hall,  3  Russ.  1,  from  which  given,  is  done  away  with  and  counter- 

a  quotation  has  already  been  made,  acted.      The   question    here  is,  not 

He  said  (pp.  20-23):  *'The  ground  of  which  assiffnnfent  is  first  in  date,  but 

this  claim  is  priority  of  time.     They  whether  there  is  not,  on  the  part  of 

rely  upon  the  known  maxim,  which  Hall,  a  better  title  to  call  for  the  legal 

in  many  cases  regulates  equities — qui  estate  than  Dearie  or  Sheering  can  set 

prior  est  tempore,  potior  est  jure.    If  np?    Or  rather,  the  question  is,  shall 

oy  the  first  contract  all  the  thing  is  these  plaintiffs  now  have  equitable  re- 

given,  there  remains  nothing  to  be  the  lief  to  the  injury  of  Hall  ?"  [He  shows 

subject  of  the  second  contract,  and  that  the  failure  of  D.  or  S.  to  give 

priority  must  decide.     But  it  can  not  notice  was  negligence;  from  this  ncg- 

be  contended  that  priority  in  time  ligence  all  the  doubt  and  difficulty 
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in  action  who  have  paid  a  valuable  consideration,  the  mere 
order  of  time  does  not  necessarily  determine  the  priority;  the 
assif^nee  in  good  faith  and  for  value  who  first  gives  a  notice, 
obtains  a  precedence  over  the  others,  even  though  they  may 
be  earlier  in  time.  The  equities  of  the  successive  assignments 
being  otherwise  equal,  the  priority  among  them  is  determined 
by  the  order  of  the  notices,  rather  than  by  the  order  of  their 
dates.  Giving  notice  is  regarded  as  equivalent,  or  at  least 
finalogouB  to  the  act  of  taking  possession.  The  rule  thus 
formulated,  is  applied  to  assignments  of  ordinary  things  in 
action  by  the  creditor  party,  including  shares  of  stock  in  a 
company,  insurance  policies,  and  the  like,  to  assignments  of  a 
fund  held  under  a  trust,  by  the  cestui  que  trust,  and  to  equitable 
assignments  of  a  fund  by  the  person  entitled  thereto,  and  the 
notice  should  be  given,  in  the  first  class  to  the  debtor,  in  the 
second,  to  the  trustee,  and  in  the  third,  to  the  holder  of  the  fund.' 

have  arisen;  and  it  is  not*  equitable  admit  of  tangible  actual  possession, 
that  they  should  take  advantage  of  But  in  Kyall  v.  Rowles  (1  Ves.  sen. 
their  own  negligence,  should  obtain  a  348;  1  Atk.  165)i  the  judges  held  that, 
benefit  as  the  result  of  their  neglect,  in  the  case  of  a  chose  in  action,  you 
Ho  then  adds  (p.  22)]:  *' They  say  that  must  do  everything  towards  having 
they  were  not  bound  to  give  notice  to  possession  which  the  subject  admits; 
the  trustees;  for  that  notice  does  not  you  must  do  that  which  is  tantamount 
fonn  part  of  the  necessary  conveyance  to  obtaining  possession,  by  placing 
of  an  equitable  interest.  I  admit  that  every  person,  who  has  an  equitable  or 
if  you  me<an  to  rely  on  contract  with  legal  interest  in  the  matter,  under  an 
the  individual,  you  do  not  need  to  obligation  to  treat  it  as  your  property, 
give  notice;  from  the  moment  of  the  For  this  purpose  you  must  give  notice 
contract  he  with  whom  you  are  deal-  to  the  legal  holder  of  the  fund;  in  the 
ing  is  personallv  bound.  But  if  you  case  of  a  debt  for  instance,  notice  to 
mean  to  go  further,  and  to  make  your  the  debtor  is,  for  many  purposes,  tan- 
right  attach  upon  the  thing  which  is  tamount  to  possession.  If  you  omit  to 
the  subject  of  the  contract,  it  is  nee-  give  that  notice,  you  are  guilty  of  the 
essary  to  give  notice;  and,  unless  same  degree  and  species  of  neglect  as 
notice  is  given,  you  do  not  do  that  he  who  leaves  a  personal  chattel,  to 
which  is  essential  in  all  cases  of  trans-  which  ho  has  acquired  a  title,  in  the 
for  of  personal  property.  The  law  of  actual  possession  and  under  tlie  ab- 
Kngland  has  always  been,  that  per-  solute  control  of  another  person." 
sonal  property  passes  by  delivery  of  This  course  of  reasoning  is,  as  it  seema 
possession;  and  it  is  possession  which  to  me,  completely  unanswerable;  the 
determines  the  apparent  ownership,  special  rule  concerning  notice  results 
If  you,  having  the  right  of  possession,  from  it  as  an  irresistible  conclusion, 
do  not  exercise  that  right,  but  leave  No  other  rule  within  the  entire  ran;;e 
another  in  actual  possession,  you  of  equity  jurisprudence  rests  upon  a 
enable  that  person  to  gain  a  false  and  more  solid  foundation  of  argument, 
delusive  credit,  and  put  it  in  his  or  is  more  intriusically  just  and  rea- 
power  to  obtain  money  from  innocent  sonable. 

parties  on  the  hypothesis  of  his  being  *  Dearie  v.  Hall,  3  Russ.   1 ;  Love- 

tho    owner  of   that    which    iu    fact  ridge  v.  Cooper,  Id.  31;  S.  C,  aflBrmed 

l)elongs  to  you.     Possession  mnst  fol-  on  appeal  by  Lord  Lyndhurst,  Id.  4S- 

low  right;  and  if  you,  who  have  the  60;  feyall  v.  Rowles,  1  Ves.  sen.  348; 

nght,  do  not  take  possession,  you  do  1  Atk.  165;  2  En.   Lead.  Gas.   1533, 

not  follow  up  the  title,  and  are  re-  1579  (4th  Am.  ed.);  Foster  v.  Black- 

8|>6nsiblo  for  the  consequences.     It  is  stone,  1  My.  fc  K.  297;  9  Bligh  (N. 

true  tliat  a  chose  in  action  does  not  S.)  332,  376;  Meux  v.  Bell,  1  Hare, 
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It  should  be  carefully  observed,  however^  that  to  enable  a  sub* 
sequent  assignee  to  obtain  a  priority  in  this  manner,  by  giving 
the  first  notice  to  the  debtor  or  legal  holder,  he  must  be  an  as' 
signee  in  good  faith  and  for  a  valuable  consideration.  If  he 
parted  with  no  consideration,  he  is  a  mere  volunteer,  and  stands 
in  the  same  position  as  his  assignor.  If  he  had  notice  of  the  earlier 
assignment,  then  he  took  subject  thereto.  The  rule  thus  estab* 
lished  by  the  uniform  course  of  decision  in  England  has  been 
adopted  in  a  portion  of  the  American  states.^  It  has  been  re- 
jected by  the  couils  of  other  states,  which  hold  that  among  suc- 
cessive assignments  of  things  in  action  the  order  of  time  controls.' 

73,  84,  85;  Saffron  etc.  Soc.  v.  Rayner,  33  Beav.  634;  Webster  v.  Webster,  31 

L.  R.,  14  Ch.  D.  406  (what  is  a  saffi-  Id.  393;  AddisOD  v.  Cox,  L.  R.,  8  Ch. 

cient  notice  to  trustees);  In  re  Fresh-  76;  BuUer  v.  Plunkett,  1  J.  &  H.  441. 

field's  Trusts,  L.  R.,  11  Ch.  D.  198,  If  simultaneous  notices  ore  given  by 

200,  202,  per  Jessel,  M.  R.  (rule  ap-  two  assignees,  the  one  who  is  earlier 

plied  when  the  second  assignee  of  a  in  date  will  have  precedence.    Cal- 

trust  fund  who  gave  the  first  notice  to  isher  v.  Forbes,  L.  R.,  7  Ch.  109;  Ad- 

the  trustee,  took  his  assignment  from  dison  v.  Cox,  Id.,  8  Id.  76, 79.     Wher- 

the  executors  of  the  ceatui  que  trust,  ever  an  assienee  earlier  ia  time  has 

the  first  assignee  having  taken  directly  done  all  in  his  power  towards  taking 

from  the  ceatui  que  truat  himself);  £x  possession  or  perfecting  his  title,  he 

ftarte  Garrard,  L.  R.,  5  Ch.  D.  61;  4  will  retain  his  priority.     Feltham  v. 

d.  101   (the  trustee  himself  the  as-  Clark,  1  De  G.  &  Sm.  307;Langton  v. 

signee);  Addison  v.  Cox,  L.  R.,  8  Ch.  Horton,  1  Hare,  649. 
76,  79,  per  Lord  Selbomo  (a  creditor       *  Spain  v.  Hamilton's  Ex'r,  1  Wall, 

assigned  the  nionejr  due  to  two  differ-  604,  624;  Campbell  v.  Day,   16  Vt. 

ent  persons  successively;  these  two  as-  558;  Barney  v.  Douglas,  19  Id.  98; 

slices  gave  simultaneous  notices  to  the  Ward  v.  Morrison,  25  Id.  593;  Loomis 

debtor;  held,  that  the  first  assignee  v.  Loomis,  26  Id.   198,  204;  Dale  v. 

had  priority  over  the  second);  Lloyd  Rimpton,  46  Id.  76;  Bairron  v.  Porter, 

V.  Banks,  L.  R.,  3  Ch.  488,  490,  per  44  Id.  687;   Bishop  v.   Holcomb,   10 

Lord  Caims,  reversing  S.  C,  Id.,  4  Conn.  444;  Adams  v.  Leavens,  20  Id. 

£q.   222    (actual  knowledge  by  the  72;  Foster  v.  Mix,  20  Id.  395;  Van 

trustee  of  a  first  assignment  by  the  Buskirk  v.  Hartford  etc.  Ins.  Co.,  14 

cestui  que  trust  operates  as  a  notice.  Id.  141,  144;  Harrop  v.  Landers  etc 

aud  gives  the  first  assignee  a  priority  Co.,  45  Id.  561 ;  Judah  v.  Judd,  5  Day, 

over  a  second  assignee  who  afterwards  534;  Woodbridge  v.    Perkins,  3  Id. 

served  a  formal  notice);  seeder  co^i^ra,  364;  Dews  v.  Olwill,  3  J.  Bax.  432 

Edwards  v.  Martin,  L.  R.,  1  £q.  121,  (TenA.);  Flickey  v.  Loney,  4  Id.  169; 

and  In  re  Brown's  Trusts,  5  Id.  88,  Hobson  v.   Stevenson,    1   Tenn.  Ch. 

which  must  be  regarded  as  overruled  203;  Gayoso  Say.  Inst.  v.  Fellows,  6 

so  far  as  they  differ  from  Lloyd  v.  Coldw.  467;Clodfelterv.Cox,  ISneod, 

Banks;  Bridge  v.  Beadon,  L.  R.,  3Eq.  330;  Mc Williams  v.  Webb,  32  Iowa, 

664,  667;  In  re  Atkinson,  2  De  G.  M.  677;  Murdoch  v.  Finney,  21  Mo.  138. 
&  G.  140;  In  re  Barr's  Trusts,  4  K.  &       *  Thayer  v.  Daniels,  1 13  Mass.  129; 

J.  219;  Thompson  v.  Sijeirs,  13  Sim.  Bohlen  v.  Cleveland,  5  Mason,  174; 

469;  Martin  v.  Sedgwick,  9  Beav.  333.  Warren  v.  Copelin,  4  Mete.  594;  Dix 

The  time  of  giving  the  notice  may  be  v.    Cobb,    4  Mass.   508,  511;  Wood 

material.     If  it  is  given  to  a  trustee  v.  Partridge,  11  Id.  488,  491;  Little- 

before  the  fund  comes  into  his  posses-  field  v.  Smith,  17  Me.  327;  Stevens 

sion,  or  before  the  trust  relation  ex-  v.    Stevens,    1    Ashm.     190;    U.    S. 

ists,  it  will  be  wholly  nugatory,  while  v.    Vaughan,    3    Binn.    394;     Mnir 

a  subsequent  notice  given  after  the  v.  Schenck,  3  Hill,  228;  Beckwith  v. 

trust  relation  commences,  or  after  the  Union  B'k,  9  N.  Y.  211;  Kennedy  v. 

fund  comes  into  the  trustee's  hands,  Parke,  17  N.  J.  £q.  (2  C.  K  Green), 

will  be  operative.    Somerset  v.  Cox,  415. 
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§  696.    To  Whom  the  Notice  should  be  Given.— Nodoe 

may  be  giyen  to  the  debtor,  trustee,  or  holder  of  the  fund, 
either  in  writing  or  verbally,  if  the  latter  form  is  explicit,  defi- 
nite, and  certain.^  Notice  to  one  of  two  or  more  co^trustees  or 
joint  debtors  is,  in  general,  notice  to  all;  but  it  ceases  to  be 
operative  when  such  trustee  or  debtor  dies,  or  such  trustee 
gives  up  his  position.'  Where  shares  of  stock  in  a  business 
corporation^  or  policy  of  insurance,  are  assigned,  the  notice  re« 
quired  by  the  general  rule  should  be  given  tp  a  managing  officer 
of  the  company.'  If  a  fund  is  subject  to  successive  trusts,  the 
notice  should  be  given  to  the  trustee  who  has  it  under  his  actual 
control.* 

§  G97.  The  Rule  does  not  Apply  to  Assignments  of 
Equitable  Interests  in  Iiand. — Where  a  debt  has  been  as- 
signed, and  the  debtor  refuses  or  fails  to  pay  it,  no  notice  of 
such  non-payment  is  required  to  be  given  to  the  assignor  in 
order  that  he  may  be  made  liable;  the  rules  concerning  notices 
Ho  indorsers  of  negotiable  paper  do  not  apply.*  Finally  the 
special  rule  requiring  a  notice  to  the  trustee  or  other  holder  of 
the  legal  title,  in  order  to  settle  the  priority  among  successive 
assignees,  is  confined  to  transfers  of  personal  property,  debts, 
money  claims  arising  from  contracts,  funds,  and  the  like;  it 
does  not  extend  to  nor  embrace  assignments  of  any  equitable 
estates  or  interests  in  land.  These  latter  are  governed  by  the 
more  general  rules  concerning  priority  already  stated.* 

^In  re   Tichener,  35   Beav.   317;  is  neoeBsary  as  long  as  that  trustee 

Browne  v.  Savage,  4  Drew.  635,  640.  lives.    Browne  ▼.   Savage,  4  Drew. 

Koticecannot  begivenbyamere  con-  635;  In  re  Selby,  8  De  G.  M.  &  G. 

▼ersation.     Saffron  etc.  Soc.  v.  Bay-  271;  Willesv.  GreeDhill,  29Beav.  376, 

ner,  L.  R.,  14  Ch.  D.  406;  In  rcTiche-  387,  391;  Comm'rs  v.  Harby,  23  Id. 

ner,  supra.    How  far  a  notice  to  attor-  508.     These   decisions   seem   to    be 

neys  of  a  trustee  is  operative,  see  Saf-  based  upon  mere  verbal  logic 

Iron  etc.  Soc.  v.  Rayner,  supra;  Willes  '  Thompson  v.  Speirs,  13  Sim.  469; 

V.  Greenhill,  29  Beav.  376,  387,  392;  Edwards  y.  Martin,  L.  R.,  1  £q.  121; 

Rickards  v.  Gledstanes,  3  Giff.  298.  Martin   v.  Sedgwick,  9  Beav.  333. 

'  Meux  V.  Bell,  1  Hare,  73;  Ex  parte  Notice  of  the  assignment  of  a  future 

Roffers,  8  De  G.  M.  &G.  271;  Timson  cargo  of  a  ship  gjiven  to  the  master, 

V.  Kamsbottom,  2  Keen,  35;  Willes  v.  has  been  held  sufficient  when  followed 

Greenhill,  29  Beav.  376,  387;  Wise  v.  by  other  steps  to  perfect  the  title  of 

Wise,  2  Jo.  &  Lat.  403.    Where  the  the  assignee.    Langton  v.  Horton,  I 

trustee  is  himself  the  assignee  from  Hare,  549;  3  Beav.  464. 

bis  cot^tfi  g7i«<n<«^,  no  further  notice  is  *  Bridge  v.  Beadon,  L.  R.,  3  £q« 

necessary  to  gain  priority  over  a  sub-  664. 

sequent  assignee.    Ex  parte  Garrard,  ^  Glyn  v.  Hood,  1  De  G.  F.  ft  J. 

L.  R.,  5  Gh.  D.  61;  4  td.  101;  Elder  334. 

V.  Maclean,  3  Jur.  N.  S.  284.    If  one  *  See  ante,  §§  682,   683;   Jones  v. 

of  several  co-trustees  is  also  a  benefi-  Jones,  8  Sim.  633;  Wiltshire  v.  Rab- 

ciary,  and  assigns  his  interest  to  a  bitts,  14  Id.  76;  Wilmot  v.  Pike,  5 

third  person,  a  notice  to  the  other  Hare,  14;  Lee  v.  Howlett,  2  K.  ft  J. 

trustee  is  requisite;  but  if  he  assigns  531;  McCreight  v.  Foster,  L.  R.,  5 

to  one  of  his  fdlow-trostees,  no  no^ce  Gh.  604,  610,  611,     In  this  case  the 
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§  698.  n.  Diligence  of  the  Assignee. — Irrespective  of 
any  requirement  to  give  notice  in  order  to  obtain  a  priority,  the 
duty  rests  upon  all  assignees  of  things  in  action  to  use  reasona- 
ble diligence  in  perfecting  their  titles  or  enforcing  their  rights. 
Even  where  the  rule  concerning  notice  to  the  debtor  or  trustee 
has  not  been  adopted,  an  assignee  who  had  otherwise  the  prior- 
ity, may  lose  it  through  his  laches,  as  against  a  subsequent  pur- 
chaser in  good  faith  and  for  value,  who  has  been  injured  by  the 
negligence.^  It  may  be  said,  in  general,  that  in  order  to  pro- 
vendee  in  a  contract  for  the  sale  of  did  not  interpose  any  claim  nor 
land  had  agreed  to  assign  the  contract  appear  before  the  commissioners. 
to  A.,  and  A.  gave  notice  of  such  After  the  award  in  1851  he  brought 
agreement  to  the  vendor.  It  was  this  suit  against  Corcoran  to  establish 
held  by  Lord  Hatherley,  that  the  his  own  prior  right,  and  to  recover 
vendor  might,  notwithstanding  such  the  amount  awarded  from  Corcoran, 
notice,  receive  payment  of  the  balance  The  opinion  of  the  court,  ptr  Catron, 
of  the  price  and  convey  the  land  to  J.,  said:  "  Assuming  that  both  sets 
the  original  vendee;  the  notice  did  of  assignments  are  alike  fair,  and 
not  affect  the  rir^hts  of  tho  original  originaUy  stood  on  the  same  bona  fide 
contracting  parties.  An  agreement  footing,  the  rule  of  necessity  is,  that^ 
to  assign,  would  be  treated  in  equity  tho  assignor  having  parted  with  his 
as  an  assignment.  interest  by  the  first  assis;nment,  the 

'  Spain  V.  Hamilton,  1  WalL  604.  second  assignee  could  taKe  nothing; 

See  as  illustrations  of  such  neglect,  and  as  he  represents  the  assignor,  is 

and  of  its   consequences,  Judson  v.  bound  by  the  equities  imposed  on  tlie 

Corcoran,  17  How.  (U.  S.)C12;  Mer-  latter;  and  hence  has  arisen  the  maxim 

cantile  Ins.  Co.  v.  Corcoran,  1  Gray,  in  such  cases,  that  he  who  is  first  in 

7o;  Richards  v.  Griggs,  16  Mo.  416;  time  is  best  in  right.     But  this  sen- 

Fralcy's  Appeal,  76  ra.  St.  (26  P.  F.  eral  rule  has  exceptions.    [He  flien 

SiTi.)   42;  Fisher  v.   Knox,  1  Harris,  states  the  facts  as  given  above,  and 

C22;  May  bin  v.  Kirby,  4  lUch.  Eq.  proceeds.]      Corcoran's     assignment 

105.     The  rule  that  a  subsequent  as-  was  fair,  and  without  knowledge  of 

signee  of  a  pure  thing  in  action  will  Judson's.     And  assuming  Judsou's  to 

be  protected  by  a  court  of  equity  in  be  fair  also,  and  that  no  negligence 

any  advantage  which  ho  has  gained  could  be  imputed  to  him,  then  the 

by  his  own  diligence,  or  by  the  neglect  case  is  one  where  an  equity  was  suc- 

of  a  prior  assignee,  is  well  illustrated  cessively  assigned  in  a  chose  in  action 

by  the  csise  of  Judson  v.  Corcoran,  to  two  innocent  persons,  whose  equi- 

fiitpra.     One  W.  had  a  claim  ajgainst  ties  are  equal.    Here  Corcoran  has 

Mexico,  which  became  the  subject  of  drawn  to  his  equity  a  legal  title  to  the 

adjustment  and  anvard    by  commis-  fund,  which  legal  title  Judson  seeks 

sioners  acting   under  a  treaty.     In  to  set  aside.    Now  nothing  is  better 

1845  W.  assigned  this  claim  to  Jud-  settled,  than  that  this  can  not  be  done, 

son,   who  kept  the  transfer  secret,  Tho  equities    being  equal,  the  law 

g.ive  no  notice  of  it  to  any  one,  and  must  prevail.     There  are  other  objec- 

tcok  no  steps  whatever  until   1851,  tions  to  the  case  made  by  Judson, 

when  he  brought  this  suit.     After  the  growing  out  of  the  negligence  on  his 

assignment  to  Judson,  W.  assigned  part  in  not  presenting  his  assignment 

the  claim  to  Corcoran,  who  had  no  and  claim  of  property  to  the   state 

knowledge  or  notice  whatever  of  the  department,  so  as  to  notify  others  of 

prior  transfer.     Ho  at  once  commu-  the  fact.     The  assignment  was  held 

nicated  a  formal  notice  of  his  assign-  up,  and  operated  as  a  latent  and  lurk- 

ment  to  the  U.  S.  secretary  of  state,  ing  transaction,  calculated  to  circum- 

which    notice  was  filed  with   other  vent  subsequent  assignees,  and  such 

f^pers  in  the  case;  he  appeared  and  would  be  its  effect  on  Corcoran,  were 

prosecuted  the  claim  Ijeforo  tho  treaty  priority  accorded  to  it  by  our  decree, 

commissioners,  and  obtained  an  award  It  is  certainly  true,  as  a  general  rule, 

in  his  favor  as  the  assignee  of  W.  as  above  stated,  that  a  purchaser  of  a 

During  all  these  proceedings  Judson  chose  in  action,  or  of  an  equitable 
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tect  himself  against  subseqaent  transfer  by  the  assignor,  T?here 
a  notice  is  not  given  to  the  debtor  or  the  bolder  of  the  legal  in- 
terest, the  assignee  should  obtain  a  delivery  and  possession  of 
the  written  instrument  which,  in  ordinary  language,  constitutes 
the  thing  in  action,  which  embodies  and  is  the  highest. evi- 
dence of  the  existing  demand;  or,  when  such  delivery  and 
X>ossession  are  impossible  from  the  very  nature  of  the  subject- 
matter,  that  he  should  take  all  the  steps,  permitted  by  the  law, 
which  are  equivalent  to  actual  possession.^    The  questions  as 

title,  most  abide  by  the  case  of  the  protects  or  supports  his  own  interest 
person  from  whom  he  buys,  and  will  by  obtaining  a  le^  title  or  legal 
only  be  entitled  to  the  remedies  of  the  position;  (2)  Where  the  second  sls- 
seller;  and  yet,  there  may  be  cases  in  simiee,  although  holding  only  an  oqni- 
which  a  purchaser,  by  sustaining  the  tskble  interest,  took  without  notice  of 
characterofa6ona^6  assignee, will  be  the  prior  outstanding  secret  equity, 
inabettersitnationthan  the  person  was  and  through  the  laches  of  the  third 
from  wbomhe bought."  [He  then  gives  person  in  delaying,  or  other  similar 
as  an  illustration,  the  case  of  a  sub-  conduct,  or  through  his  own  diligence, 
sequent  assignee  who  has  given  notice  the  second  assignee  has  acquired  a 
to  the  debtor,  while  the  first  assignee  position  of  advantage,  so  that  it  would 
has  omitted  to  do  so,  according  to  the  he  inequitable  to  deprive  him  of  such 
settled  English  rule,  citing  Dearie  v.  advantage.  In  tliese  cases,  the  gen- 
Hall,  and  other  decisions,  and  adds:]  eral  doctrine  that  an  assignment  is 
"And  the  same  principle  of  protecting  subject  to  outstanding  equities  of  third 
subsequent  bana  fide  purcnasers  A  persons  does  not  apply.  These  con- 
choscs  in  action,  against  latent  out-  siderations  would  ^o  far  to  reconcile 
standing  equities  of  which  they  had  the  conflict  of  decision  described  in 
no  notice,  was  maintained  in  this  court  subsequent  paFstgraphs  and  notes, 
in  the  case  of  Bayley  v.  Greenleaf,  7  ^  liyall  v.  Bowles,  1  Yes.  sen.  34S, 
Wheat.  46.  That  was  an  outstand-  352;  rinkerton  v.  Manchester  etc.  K. 
ing  vendor's  lien,  set  up  to  defeat  a  K.,  42  N.  H.  424.  Thus  between  two 
deed  made  to  trustees  for  the  benefit  successive  assignees  of  a  written  thing 
of  the  vendee's  creditors.  The  court  in  action,  such  as  a  policy  of  insur- 
held  it  to  be  a  secret  trust;  and  al-  ance,  a  bond,  etc.,  both  in  good  faith 
though  to  be  preferred  to  any  other  and  otherwise  equal,  the  one  to  wlioni 
subsequent  equity  unconnectea  with  a  possession  of  the  instrument  has  been 
legal  advantage,  or  equitable  advan-  actually  delivered,  will  obtain  the  pre- 
tage  which  ffives  a  superior  claim  to  cedcnce.  Ancher  v.  Bank  of  England, 
the  legal  tiUe,  still,  it  must  be  post-  DougL  637,  639;  W^ells  v.  Archer,  10 
poned  to  a  subsequent  equal  equity  S.  &  R.  412;  Ellis  v.  Kreutzinger,  27 
connected  with  sucn  advantage."  The  Mo.  311. 

exact  force  of  this  decision  Siould  be  On  the  same  principle,  if  between 
carefully  apprehended.  It  certainly  two  successive  assi^ees  of  an  eqnita- 
is  not  an  authority,  as  has  sometimes  ble  interest  otherwise  equal,  the  sub- 
been  claimed,  for  the  theory  that  as-  sequent  one  acquires  the  lefipad  title,  or 
signments  of  things  in  action  are  never  legal  advantage,  he  thereby  obtains 
subject  to  outstanding  equities  in  favor  the  superiority.  Ogden  v.  Fitzsim- 
of  third  persons,  but  only  to  those  in  mons,  7  Cranch,  1,  18;  Judson  v.  Gor- 
favor  of  the  debtor.  On  the  contrary  coran,  17  How.  (U.  S.)  612;  Downer 
it  asserts  in  clear  and  express  terms  v.  The  Bank,  39  Vt.  25,  29.  This 
tlie  general  doctrine  that  assignments  rule  has  been  applied  to  subsequent 
of  choses  in  action  are  subject  to  such  transferees  of  shares  of  stock,  who 
equities  even  though  latent.  To  this  have  perfected  their  titles  bv  a  rec- 
general  doctrine  it  announces  certain  ord  in  the  transfer  book,  and  by  the 
exceptions,  and  carefully  distinguishes  issue  of  a  new  certificate,  as  against 
the  extent  of  these  exceptions.  They  prior  assignees  who  have  not  taken 
are  as  follows:  (1)  Where  the  second  these  steps.  Morris  etc.  Co.  v.  Fisher, 
assignee,  in  good  faith  and  without  1  Stockt.  Ch.  667;  Craig  v.  Vicksburg, 
notice  of  the  prior  outstanding  equity,  31  Miss.  216;  and  see  iri/ro,  §§  712, 715. 
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to  priority  of  right  may  arise  between  the  assignee  and  a  judg- 
ment creditor  of  the  assignor  or  a  subsequent  purchaser  from 
the  assignor.  There  is  a  clear  distinction  between  these  two 
claimants;  since  a  judgment  creditor  only  succeeds  to  the 
rights  of  his  debtor,  while  a  purchaser  may  acquire  higher 
rights. 

§  699.  Assignment  of  Shares  of  Stook :  Bet^oveen  As- 
signee and  Assignor. — The  question  has  very  frequently 
arisen  in  this  country  in  connection  with  transfers  of  shares  of 
stock  in  business  corporations.  The  by-laws  of  such  companies 
generally,  and  even  in  some  states  the  statutes,  provide  that  an 
assignment  of  shares  shall  be  consummated  and  perfected  by 
the  assignee's  surrendering  the  original  certificate  to  the  proper 
officers  of  the  corporation,  and  receiving  a  new  one  issued  to 
himself,  and  by  a  record  of  the  transaction  entered  in  the 
company's  transfer  books.  It  is  the  common  practice,  how- 
ever, to  effect  an  assignment  by  delivering  the  certificate  to  the 
assignee,  with  a  power  of  attorney  indorsed  thereon  executed 
by  the  assignor,  authorizing  the  surrender  to  be  made  and 
all  the  other  steps  to  be  taken  as  prescribed  by  the  by-laws. 
This  method  of  transfer,  according  to  the  overwhelming  weight 
of  authority,  clothes  the  assignee  with  a  full  legal  ownership 
as  against  the  assignor,  and  with  an  equitable  title  and  owner- 
ship valid  at  least  as  against  the  corporation.^  The  only  im- 
portant questions,  therefore,  relate  to  the  right  and  priority  of 
such  an  assignee  as  against  judgment  creditors  of  the  assignor 
and  subsequent  purchasers. 

§  700.  The  Same :  Between  Assignee  and  Judgment 
Creditors  of  Assignor. — It  has  been  held  by  some  courts  that 
such  a  transfer  of  shares  by  a  mere  delivery  of  the  certificate 

'  N.  Y.  &  N.  H.  B.  R.  v.  Schnyler,  tire  title  leml  and  equitable  as  be« 

34  N.  Y.  30,  80,  per  Davis,  J.;  Comm.  tween  himself  and  the  seller,  with  all 

B*k    V.   Kortright,    22   Wend.   348;  therights  the  latter  {x>3sessed;  but  as 

Cushman  V.  Thayer  Man.  Co.,  76  N.  between  himself  and  the  corporation  he 

Y.  365,  371;  Dunn  v.  Commer.  B'k,  acquires  only  an  equitable  title  which 

11  Barb.  580;  McCready  v.  Humsey,  theyare  bound  to  recognize  and  permit 

6  Duer,  574;   People  v.  Elmore,  35  to  be  ripened  into  a  legal  title,  when 

Cal.   653;  Parrott  v.  Byers,  40  Id.  he  presents  himself,  before  any  effect- 

614;  People  v.  Crockett,  9  Id.  112;  ive  transfer  on  the  books  has  been 

Mt.  Holly  Co.  V.  Ferree,  17  K.   J.  made,  to  do  the  acts  required  by  the 

£q.  (2  C.  E.  Green)  117.    The  rule  is  charter  or  by-laws.     Until  those  acta 

concisely  stated  by  Davis,  J.,  in  the  are  done,  ho  is  not  a  stockholder,  and 

Schuyler    case,    supra^    as    follows:  has  no  claim  to  act  as  such,  but  he 

''Where  the  stock  of  a  corporation  is,  possesses,  as  between  himself  and  the 

by  the  terms  of  its  charter  or  by-laws,  corporation,  by  virtue  of  the  oertili- 

transferable  only  on  its  books,  the  cate  and  power,  the  right  to  make 

purchaser  who  receives  a  certificate  himself  or  whomsoever  he  chooses  a 

with  power  of  attorney,  gets  the  en-  stockholder,  by  the  requisite  transfer.*' 
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and  power  of  attornej,  without  the  further  steps  for  completing 
the  transaction  on  the  transfer  books,  and  without  any  notice 
thereof  given  to  the  company,  is  presumptively  fraudulent,  and 
therefore  invalid  as  against  judgment  creditors  of  the  as- 
signor.^ A  different  rule,  however,  must  be  regarded  as  settled 
by  the  great  majority  of  decisions,  which  hold  that  this  mode 
of  assignment  is  valid  as  against  creditors  of  the  assignor,  and 
gives  the  assignee  a  precedence  over  their  subsequent  judgments, 
executions,  and  attachments.' 

§  701.  The  Same:  Bet^oveen  Assignee  and  Subsequent 
Purchasers. — As  between  such  an  assignee  and  subsequent 
purchasers,  the  question  is  more  complicated.  I  think  that 
general  language  has  sometimes  been  used  by  judges,  which 
indicates  a  confusion  of  mind  with  reference  to  the  real  situa- 
tion of  the  parties,  and  the  possible  circumstances  which  might 
arise  in  the  transaction.  If  the  holder  of  shares  should  deliver 
the  certificate  with  a  power  of  attorney  executed  by  himself,  it 
would  be  impossible  for  him  to  clothe  a  subsequent  assignee 
with  the  same  indicia  of  ownership,  so  that  the  latter  should 
have  a  title  apparently  equal  to  the  former.  On  the  other 
hand,  if  the  holder  of  shares  should  assign  them  verbally  or 
by  a  written  instrument  to  A. ,  but  without  delivering  the  cer- 
tificate and  power  of  attorney,  and  should  afterwards  assign 
them  in  the  ordinary  manner,  by  delivering  the  certificate  with 
a  power  of  attorney,  to  B.,  the  apparent  title  of  tbe  latter 
would  certainly  be  superior  to  that  of  the  former.    It  does  not 

^Pinkertonv.  Manchester  etc.  R.R.,  which  hold  that  an  assignment,  al- 
^2N.  H.  424;  Shipmanv.  ^tnalnsur-  ihouyh  wUfioiU  notice  to  the  debtor,  or 
ance  Co.,  29  Conn.  245;  but  see  Colt  V.  trustee,  has  priority  over  judgment 
Ives,  31  Id.  25.  These  cases,  it  will  creditors  of  the  assignor.  The  rule 
seen,  arose  in  states  which  have  ffiven  in  the  text  is  sustained  by  the 
adopted  the  English  rule  concerning  following,  among  other  decisions, 
notice  of  an  assignment  Similar  de-  Mt.  Holly  Co.  v.  Ferree,  17  N.  J.  Eq. 
cisions  have  been  made  in  Massachu-  (2  C.  E.  Green),  117;  Rogers  v.  N.  J. 
setts,  but  based  entirely  upon  the  Ins.  Co.,  4  HaLst.  Ch.  167;  Broadway 
express  language  of  a  statute.  Fisher  B*k  v.  McElrath,  2  Beas.  24;  Com- 
V.  Essex  B'k,  5  Gray,  373;  BLmchard  mer.  B*k  v.  Kortright,  22  Wend.  348; 
V.  Dedham  Gas  Co.,  12  Id.  213.  The  McNeil  v.  Tenth  Nat.  B'k,  46  N.  Y. 
same  rule  has  been  laid  down  by  the  325;  Grymes  v.  Hone,  49  Id.  17)  22; 
courts  in  California  and  is  rested  Comm.  v.  Watmough,  6  Whart.  117; 
upon  the  statutes;  these  do  not,  how-  U.  S.  v.  Vaughn,  3  Binney,  394;  Peo- 
ever,  materially  differ  from  the  pro-  pie  v.  Elmore,  35  Cal.  653;  Dale  v. 
visions  of  statutes,  charters,  and  by-  Kimpton,  46  Vt.  76  (what  is  sufii- 
laws  in  other  states.  Weston  v.  Bear  cient  notice  to  the  debtor  to  protect 
Kiver  etc.  (k>.,  5  Cal.  186;  S.  C,  6  Id.  an  assignee  against  attachments  and 
425,  429;  Nagleev.  Pacific  Wharf  Co.,  executions  by  creditors  of  the  as- 
20  Id.  530,  533;  People  v.  Elmore,  35  signer;  casual  information  or  knowl- 
Id.  653,  655.  edge  may  be  sufficient);  See  also,  U. 

'This  conclusion  is  in  complete  S.  v.  Vaughan,  3Binney,  394;  Stevens 
hrrnaony  with  the  doctrine  of  those  re-  v.  Stevens,  1  Ashmead,  190;  Dix  v. 
«ei*t  English  cases,  cited  aupi'u,  §  694,    Cobb,  4  Mass.  508. 
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seem  possible,  therefore,  that  a  question  of  priority,  on  the 
assumption  that  their  equitable  interests  are  intrinsically  equal, 
can  arise  between  two  successive  assignees  of  the  same  shares 
from  the  same  owner,  where  the  assignment  to  one  of  them  has 
been  by  a  delivery  of  the  certificate  with  a  power  of  attorney. 
The  questions  of  precedence  among  successive  transfers  exe- 
cuted in  such  a  manner,  must  arise  in  cases  where  the  earlier 
assignment,  apparently  made  by  and  in  the  name  of  the  owner, 
is  procured  through  fraud,  breach  of  trust,  or  even  forgery.* 
The  discussion  of  this  particular  topic  properly  belongs,  aud 
will  be  found,  in  the  next  subdivision,  which  treats  of  the  equi- 
ties to  which  assignments  of  things  in  action  are  subject.' 

§  702.  Notioe  to  the  Debtor  Necessary  to  Prevent  Sub- 
sequent Acts  by  Him. — Diligence  is  also  necessary  on  the 
part  of  the  assignee,  in  order  to  protect  his  right,  by  giving 
prompt  notice  of  the  transfer  to  the  debtor,  trustee,  or  other 
holder  of  the  fund.  Until  notice,  actual  or  constructive,  is 
received  by  the  debtor,  or  trustee,  payment  by  him  to  the  as- 
signor would  be  a  valid  payment  of  the  claim,  and  bindiug 
upon  the  assignee.  The  same  would  be  true  of  a  release  from 
the  assignor  to  the  debtor  or  trustee,  or  any  other  transaction 
between  them  which  would  operate  as  a  legal  discharge;  it 
would  also  be  a  discharge  as  against  the  assignee,  if  done  be- 
fore notice.'  It  is  expressly  provided  in  many  of  the  states, 
that  a  demand  in  favor  of  the  debtor,  which  might  be  a  set-ofif 
against  the  assignor,  not  existing  at  the  date  of  the  assignment, 
but  arising  subsequently  and  before  notice  to  the  debtor,  shall  be 
a  valid  set-off  against  the  assignee.' 

§  703.  III.  Assignments  of  Things  in  Aotion  Subject  to 
Equities. — The  doctrine  stated  in  its  most  comprehensive  form 
is,  that  an  assignment  of  every  non-negotiable  thing  in  action, 
even  when  made  without  notice  of  the  defect  to  the  assignee, 
is  subject  in  general  to  all  equities  existing  against  the  assignor. 
This  broad  doctrine  has  three  different  applications:  (1)  Where 
the  equities  are  in  favor  of  the  debtor,  or  trustee;  (2)  "Where 

1  Mt.  Holly  Ck).  V.  Ferree,  17  N.  J.  Norriah  v.   Marshall,   6  Madd.  475; 

Eq.  (2  C.  E.  Green),  117;  Bank  of  Van  Keuren  v.  Corkins,  66  N.  Y.  77, 

Commerce's  Appeal,  73  Pa.  St.  (23  P.  79,  80;  Kellogg  v.  Smith,  26  Id.  IS; 

F.  Sm.)59,  64;Sabinv.  B'kof  Wood-  Reed  v.  Marble,  10  Paige,  409;  N. 

stock,  21  Vt.   353;  McNeil  v.  Tenth  Y.   Life    Ins.   etc.  Co.   v.   Smith,   2 

Nat.  B'k,  46  N.  Y.  325.  Barb.  Ch.  82;  James  v.  Morey,  2  Cow. 

*  See  infra,  §§  707-715.  246;  Atkinson  v.  Runnells,  60  Me. 

'  Bishop   V.  Garcia,   14  Abb.    Pr.  440;  Upton  v.    Moore,  44  Vt.    652; 

(N.  S.)  69;  Loomis  v.  Loomis,  26  Vt.  Cook  v.  Mut.  Ins.  Co.,  53  Ala.  37; 

198;  Campbell  v.  Day,  16  Vt.  558;  Brashear  v.  West,  7  Pet.  608;  Muir  v. 

Rider     v.    Johnson,  8  Harris,    190;  Schenck,  3  Hill,  228. 
Louden  v.  Tiffany,  5  Watts  &  S.  367;        *  See  infra,  §  705. 
Stocks  V.  Dobson,  4  De  G.  M.  &  G.  11; 
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they  arise  between  successive  assignors  and  assignees — that  is, 
in  favor  of  some  prior  assignor;  (3)  Where  they  arise  entirely 
in  favor  of  third  persons — the  two  latter  cases  including  what 
are  often  called  latent  equities.  As  these  three  applications  de- 
pend upon  somewhat  different  grounds,  and  as  there  is  not  a 
perfect  harmony  of  decision  concerning  tbem,  it  will  be  expe- 
dient to  discuss  them  separately,  and  thus  to  avoid  all  unneces- 
sary doubt  with  respect  to  the  settled  rules. 

§  704.  1.  Equities  in  Favor  of  the  Debtor  Party.— The 
rule  is  settled,  by  an  unbroken  series  of  authorities,  that  the 
assignee  of  a  thing  in  action  not  negotiable,  takes  the  interest 
assigned  subject  to  all  the  defenses  legal  and  equitable  of  the 
debtor  who  issued  the  obligation,  or  of  the  trustee  or  other 
party  upon  whom  the  obligation  originally  rested.  That  is, 
when  the  original  debtor,  or  trustee,  in  whatever  form  his  prom- 
ise or  obligation  is  made,  if  it  is  not  negotiable,  is  sued  by  tbe 
assignee,  the  defenses  legal  and  equitable  which  he  had  at  the 
time  of  the  assignment,  or  at  the  time  when  notice  of  it  was 
given,  against  the  original  creditor,  avail  to  him  against  the 
substituted  creditor.^     This  rule  applies  to  all  forms  of  contract 

*  See  Pomeroy  on  Remedies,  §  157;  Benson,  1  P.  Wms.  497;  2  Vera.  764; 
Calknan  v.  Edwards,  32  N.  Y.  483,  Coles  v.  Jones,  2  Vem.  692;  Priddy  v. 
486,  per  Wriglit,  J.:  **An  assignee  of  Rose,  3  Meriv.  86;  Athenoeam etc.  Soc. 
a  chose  in  action  not  negotiable,  takes  v.  Pooley,  3  De  G.  &  J.  294;  Stocks  v. 
the  thing  assigned  subject  to  all  the  Dobson,  4DeG.  M.  &G.  11;  Abcraman 
rights  which  the  debtor  had  acquired  Iron  Works  v.  Wickens,  ll  R. ,  5  Eq. 
in  respect  thereto  prior  to  the  assisn-  485,  516,  517;  4  Ch.  101;  Graham  v. 
ment,  or  to  the  time  when  notice  of  it  Johnson, L.  R. ,  8£q.  36;  Kx pnrieChoT' 
was  given,  when  there  is  an  interval  ley,  Id.,  11  Eq.  157;  //ir«  China  etc. 
between  the  execution  of  the  transfer  Co.,  Id. ,  7  Eq.  240;  In  re  Natal  etc.  Co. , 
and  the  notice."  See  also,  Ingrabam  Id.,  3  Ch.  355;  Ex  parte  New  Zealand 
V.  DisBorough,  47  N.  Y.  421;  Wanzer  B'k,  Id.  154;  Houlditch  v.  Wallace, 
V.  Cary,  76  Id.  626;  Andrews  v.  GU-  6  CL  &  Fin.  629;  Rolt  v.  White,  31 
lespie,  47  Id.  487;  Bush  v.  Lathrup,  Beav.  520;  Smith  v.  Parkes,  16  Id. 
22Id.  635,  538,jofrDenio,  J.;  Reeves  115;  Cockell  v.  Taylor,  15  Id.  103; 
V.  Kimball,  40  id.  299;  Commer.  B*k  Dibbs  v.  Goren,  11  Id.  483.  Upon 
V.  Colt,  15  Barb.  506;  Western  B'k  the  question  whether  the  doctrine 
V.Sherwood,  29  Id.  383;  Barney  v.  stated  in  the  text  applies  to  mortgages 
Grover,  28  Vt.  391;  Kamena  v.  H!uel-  given  to  secure  negotiable  promissory 
big,  23  N.  J.  Eq.  (8  C.  E.  Green),  78;  notes — a  form  of  security  very  corn- 
Bank  v.  Fordyce,  9  Barr.  275;  Rags-  mon  in  some  states — the  authorities 
dale  V.  Hagy,  9  Gratt.  409;  Martin  v.  are  in  direct  conflict.  In  one  class  of 
Richardson,  G8  N.  C.  255;  Andrews  v.  decisions  it  has  been  held  that,  where 
McCoy,  8  Ala.  920;  Jeifries  v.  Evans,  a  mortgage  is  given  to  secure  a  nego- 
6  B.  >ion.  1 19;  Kleeman  v.  Frisbie,  63  tiable  promissory  note,  and  before  ma- 
m.  482;  Boardman  v.  Hayne,  29  Iowa,  turity  of  the  note,  it  and  the  mort- 
339;  Norton  v.  Rose,  2  Wash.  (Va.)  gage  are  assigned  to  a  bona  fide  pur- 
233;  Brashear  v.  West,  7  Pet.  608;  chaser  for  vtJue,  the  assignment  of 
Wood  v.  Perry,  1  Barb.  114, 131;  Ains-  the  mortgage  as  well  as  of  the  note  is 
lie  v.  Boynton,  2  Id.  258,  263;  Frants  free  from  all  equities  subsisting  be- 
V.  Brown,  17  S.  &  R.  287;  Jordan  v.  tween  the  original  parties,  in  favor  of 
Black,  2  Murph.  (N.  C. )  30;  McKinnie  the  mortgagor.  CiuT)enter  v.  Longan, 
V.  Rutherford,  1  Dev.  &  Bat  Eq.  14;  16  Wall.  271,  273;  Kenicottv.  Super- 
Moody  V.  Sitton,  2  Ired.  Eq.  382;  visors,  16  Id.  452,  469;  Taylor  v. 
Lackay  v.  Curti83,6Id.  199;Turton  v.  Page,  6  Allen,  86;  Reeves  v.  Scully, 
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not  negotiable,  and  to  all  defenses  which  would  have  been  valid 
between  the  debtor  party  and  the  original  creditor.  These  de- 
fenses may  arise  out  of  or  be  inherent  in  the  very  terms  or  na- 
ture of  the  obligation  itself,  as  that  it  was  conditional  and  the 
condition  has  not  been  performed  by  the  assignor,  failure  or 
illegality  of  the  consideration,  and  the  like;  or  they  may  exist 
outside  of  the  contract,  as  set-off,  payment,  release,  the  condi- 
tion of  accounts  between  the  original  parties,  and  the  like. 
Some  examples  are  given  in  the  foot-note  by  way  of  illustration.^ 

Walk.  Ch.  248;  Croft  v.  Bunater,  9  had  wholly  failed  to  perform  them, 
Wise.  503,  509;  Cornell  v.  Hichens,  was  sustained.  Western  B'k  v.  Sher- 
11  Id.  353;  Fisher  v.  Otis,  3  Chand.  wood,  29  Barb.  383.  FaUure  or  ille- 
83;  Martineau  v.  McCoUum,  4  Id.  153;  gality  of  the  consideration,  or  that  the 
Potts  v.  Black  well,  4  Jones  £q.  58;  assigned  obligation  was  given  as  col- 
Bloomer  y.  Henderson,  8  Mich.  395;  lateral  sectiirity  for  a  debt  which  has 
Cicotte  Y.  Gagnier,  2  Id.  381;  Pierce  been  paid.  Ellis  v.  Messervie,  11 
V.  Faunco,  47  Me.  507.  Other  cases  Paige,  467;  Weaver  v.  McCorkle,  14 
reach  exactly  the  opposite  conclusion,  Sei^.  &  R.  304;  McMuUen  v.  Wenner, 
and  hold  that  the  assignment  of  such  16  Id.  18.  That  the  bond  or  other  ob- 
a  mortgage  is  governed  by  the  general  ligation  assigned  had  been  wholly  or 
rule.  Kleeman  v.  Frisbie,  63  111.  482;  partially  satisfied.  Simson  y.  Brown, 
Bryant  v.  Vix,  83  Id.  11;  BaUy  y.  68  N.  Y.  355,  361;  Kelly  v.  Roberts, 
Smith,  14  Ohio  St.  396.  The  reasoning  40  Id.  432;  Turton  v.  Benson,  1  P. 
of  these  Illinois  decisions  is,  in  my  Wms.  497;  Rolt  v.  White,  31  Beav. 
opinion,  most  in  accordance  with  the  520;  Smith  v.  Parkes,  16  Id.  115;  Ord 
settled  doctrines  of  equity  jurispru-  v.  White,  3  Id.  357.  A  set-off  exist- 
dence;  namely,  that  the  assignment  ing  in  favor  of  the  debtor  at  the  time 
of  the  mortgage,  whether  it  be  an  of  the  assignment  or  notice  thereof, 
incident  of  the  transfer  of  the  note,  Loomis  y.  I^mis,  26  Vt.  198;  Camp- 
er be  direct,  is  wholly  equitable,  and  bell  v.  Day,  16  Id.  558;  Rider  y. 
gives  only  an  equitable  title  to  the  as-  Johnson,  8  Harris,  190;  Louden  y.  Tif- 
signee,  and  must  therefore  be  subject  fany,  5  Watts  &  S.  367;  Moore  v. 
to  all  subsisting  equities;  the  doctrine  Jervis,  2  Coll.  60;  Stephens  v.  Yen- 
of  bona  fide  purchase  for  a  valuable  ables,  30  Beav.  625;  W^Ules  v.  Green- 
consideration  not  applying  to  transfers  hill,  29  Id.  376,  Cavendish  v.  Geaves, 
of  mere  equitable  interests.  24  Id.  163,  173.    Where  money  com- 

^  Of  Vie  Kinds  of  Contract, — Shares  ing  due  on  a  contract  is  assigned,  the 
and  obligations  of  corporations.  In  re  assimee's  claim  is  subject  to  all  the 
China  etc.  Co.,  L.  R.,  7  £q.  240;  In  re  conditions  and  terms  of  the  contract. 
Natal  etc.  Co.,  Id.,  3  Ch.  355.  Bonds  Tooth  v.  Hallett,  L.  R.,  4  Ch.  242; 
or  bonds  and  mortgages.  Turton  v.  Myers  y.  United  etc.  Ass.  Co.,  7  De 
Benson,  1  P.  Wms.  497;  Western  B'k  G.  M.  &  G.  112;  Bristow  v.  Whit- 
v.  Sherwood,  29  Barb.  383.  A  ware-  more,  9  H.  L.  Cas.  391.  An  assign- 
houseman's  receipt.  Commer.  B'k  v.  ment  by  a  stockholder  of  his  shares  or 
Colt,  15  Barb.  506.  Assignment  for  of  corporation  obligations,  is  subject 
benefit  of  creditors.  Marine  B'k  v.  to  all  equities  and  claims  with  respect 
Jauncey,  1  Barb.  486;  Maas  v.  Good-  thereto  existing  against  him  in  favor 
man,  2  Hilt.  275.  Contract  for  the  of  the  company  at  the  date  of  tlie 
sale  of  land  in  an  action  for  a  specific  transfer.  In  re  Natal  etc.  Co.,  L.  R., 
performance  by  an  assignee  of  the  3  Ch.  355;  In  re  China  Steamship  Co., 
vendee.  Reeves  v.  Kimlmll,  40  N.  Y.  Id.,  7  Eq.  240;  Kleeman  y.  Frisbie,  63 
299.  111.  482  (assignment  of  a  mortgage  or 

Of  DefensM. — Inan  action  on  a  bond  deed  of  trust  given  to  secure  a  uego- 
and  mortgage  by  the  assignee,  the  de-  tiable  promissory  note  is  subject  to  all 
fense  that  tliey  were  given  on  consid-  equities);  Parmalee  v.  Wheeler,  32 
cration  tlmt  the  mortgagee  should  Wise.  429  (assignment  of  a  judgment, 
perform  certain  covenants  contained  ditto);  Broadman  v.  Hayne,  29  Iowa, 
in  a  collateral  agreement  between  him-  339  (of  an  order  made  by  a  board  of 
self  and  the  mortgagor,  and  that  he   school  trustees);  Downey  v.  Tharp,  63 
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It  is  essential,  however,  that  the  equity  in  favor  of  the  debtor 
should  exist  at  the  time  of  the  assignment  or  before  notice 
thereof;  after  receiving  notice,  he  can  not  by  a  payment,  release, 
obtaining  a  set-off,  or  any  other  act,  defeat  or  prejudice  the 
right  of  the  assignee.  The  debtor  who  would  have  been  entitled 
to  equities  under  this  rule,  may,  by  a  writing,  or  by  actual  mis- 
representations, or  by  conduct,  or  even  by  silence,  towards  the 
assignee,  estop  himself  from  setting  them  up,  and  he  may  re- 
lease them.^ 

§705.  Statutory  Provision :  Codes  of  Procedure. — Since 
the  general  doctrine  concerning  the  rights  of  the  debtor  parUes 
as  against  assignees  has  been  expressly  recognized  and  pre- 
served  in  all  the  codes  and  practice  acts  of  the  states  and  ter- 
ritories which  have  adopted  the  reformed  procedure,  it  will  be 
proper  to  exhibit,  in  a  very  brief  manner,  the  results  of  th« 
judicial  interpretation  put  upon  these  statutory  provisions,  al- 
though they  apply  to  legal  as  well  as  to  equitable  actions.     The 

Pa.  St.  (13  P.  F.  Sm.)  322  (what  is  not  lying  upon  the  actual  want  of  consid- 

such  an  equity  or  defense.    Where  a  eration  as  a  defense.     In  re  Northern 

demand  has  been  twice  assigned,  the  etc.  Co.,  L.  E.,  10  £q.  458,  463;  In  re 

debtor  can  not  set  off  as  against  the  Agra  etc.  B'k,  Id.,  2  Ch.  391;  In  re 

second  assignee  a  cUim  against  the  General  Estates  Co.,  Id.,  3  Id.  758; 

first)    It  is  held  in  Massachusetts,  un-  In  re  Blakeley  Ordnance  Co.,  Id.  154; 

der  the  Qen.  Stat.,  c.  161,  §64,  that  Higgs  v.  Northern  etc.  Co.,  L.  R.,  4 

when  the  creditor  assigns  a  note  and  Exch.   387;    Watson's  Ex'rs  y.   Mc- 

mortgage  given  as  collateral  security  Laren,   19  Wend.    557;    Sargeant  y. 

for  a  debt,  after  the  debt  so  secured  Sargeant,  18  Vt.  371;  Bank  v.  Jerome, 

had  been  paid,  to  an  assignee  for  a  18  Conn.  443;  Jones  y.  Hardesty,  10 

valuable   consideration   and  without  Gill  &  J.  404.    Where  A.  executed  a 

notice,  the  title  of  such  innocent  as-  bond  and  mortgage  purporting  to  be 

signee  j^  not  affected  by  the  fraud  of  for  $20,000  to  6.,  but  which  was  actu- 

his  assignor,  and  is  therefore  good  as  fdly  without  any  consideration,  and 

against    the    mortgagor.  '  Draper  v.  C.  bought  the  security  at  a  large  dis- 

Saxton,  118  Mass.  427.    Also  in  Mc-  count  (for  $16,000)  upon  the  faith  of  a 

Masters  v.  Wilhelm,  85  Pa.  St.  218,  it  written  statement    by  M.   that  the 

is  held  that  the  assignee  of  a  mortgage  amount  expressed  in  the  instrument 

is  not  affected  by  a  collateral  agree-  was  the  true  consideration;  held,  that 

ment  between    the    mortgagor    and  M.  was  estopped  from  asserting  a  want 

mortgagee,  made  at  the  time  of  execut-  of  consideration  to  the  full  extent  of 

ing  the  mortgage,  and  of  which  he  had  the  face  of  the  bond  and  mortgage, 

no  notice.    See,  as  further  illustrations  Gnssler  v.  Powers,  81  N.  Y.  57;  see, 

of  the  doctrine  stated  in  the  text,  Allen  also,  as  illustrations  of  such  estoppel, 

V.  Watt,  79111.  284;  HaU  v.  Hickman,  Ashton*s  Appeal,  73  Pa.  St.  (23  P.  F. 

2  Del.  Ch.  318.  Sm.)  153,  161,  162;  Twitchell  y.  Mc- 

'  As  where  the  maker  of  an  acoom-  Murtrie,  77  Id.  (27  Id.)  383;  Scott  y. 

modation  note  represents,  to  one  who  Sadler,  52  Id.  (2  Id.)  211;  Weayer  y. 

is  about  to  discount  it  at  more  than  Lynch,  1  Casey,  449;  McMuUen  y. 

the  le^  rate  of  interest,  that  it  is  Wenner,  16  Serg.  &R.  18;  Kellogg  v. 

busine^  p&per)  ftnd    thereby  estops  Ames,  41  N.  Y.  259;  Holbrook  y.  N. 

himself  from  setting  up  the  defense  of  J.  Zinc  Co.,  57  Id.  616,  622,  623;  Pe- 

usury  in  its  inception.     Representa-  trie  y.  Feeter,  21  Wend.  172;  HaU  y. 

tion  under  similar  circumstances,  that  Pumell,   2    Md.   Ch.    137;    Foot    v. 

the  obligation  about  to  be  assigned  Ketchum,  15  Vt.  258;  King  y.  Lind* 

was  giyen  upon  a  yaluable  consiaera-  say,  3  Ired.  £q.  77. 
tion,  would  estop  the  debtor  from  re- 
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provision  found  in  the  varioas  codes  is  sabstantinlly  as  follows: 
*'  In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  of 
the  assignee  shall  be  without  any  prejudice  to  any  set-off  or 
other  defense  existing  at  the  time  of  or  before  notice  of  the  as- 
signment; but  this  section  shall  not  apply  to  negotiable  prom- 
issory notes,  and  bills  of  exchange  [and  negotiable  bonds,  Ohio, 
Kansas,  Nebraska],  transferred  in  good  faith  and  upon  good  con- 
sideration before  due."^    In  Ohio,  Kansas,  Nebraska,  and  Wash- 
ington the  language  is:  "  The  action  of  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  now  allowed."' 
§706.    Same,  Continued.— The  defenses  which  this  clause 
admits,  should  be  carefully  distinguished  from  counter-claims 
subsequently  provided  for  by  the  codes.     This  section  speaks 
of  defenses,  which  simply  prevent  the  plaintiff  from  succeeding, 
and  may  be  available  against  an  assignee,  as  well  as  against  the 
original  creditor.    The  counter-claim  assumes  a  right  of  action 
against  and  demands  affirmative  relief  from  the  plaintiff,  and  is, 
therefore,  impossible  as  against  an  assignee  suing,  if  it  existed 
against  the  assignor.     It  was  not  intended  by  the  codes  to  alter 
the  substantial  rights  of  parties,  but  only  to  introduce  such 
modifications  into  the  modes  of  protecting  them  as  were  ren- 
dered necessary  by  the  preceding  section  requiring  the  rer.l 
party  in  interest  in  most  cases  to  be  the  plaintiff.     Taking  the 
two  sections  together,  the  plain  interpretation  of  them  is:  The 
assignee  of  a  thing  in  action  must  sue  upon  it  in  his  own  name, 
but  this  change  in  the  practice  at  law  shall  not  work  any  altera- 
tion of  the  actual  rights  of  the  parties;  the  defendants  are  still 
entitled  to  the  same  defenses  against  the  assignee  who  sues, 
which  they  would  have  had  if  the  former  legal  rule  bad  con- 
tinued to  prevail,  and  the  action  had  been  brought  in  the  name 
of  the  assignor,  but  to  no  other  or  different  defenses.    This 
construction  is  now  firmly  and  universally  established.'    I  have 
placed  in  the  foot-note  a  number  of  decisions  involving  tJie 
meaning  and  effect  of  this  statutory  provision,  and  relating 
especially  to  the  time  at  which  the  set-off  or  other  defense  must 
exist,  in  order  that  it  maybe  available  against  the  assignee.* 

^New  York  (old  code),  §  112;  (new  braska,  §29;  Washington,  §3,  ahghtly 

code),  § ;  Minnesota,  §27;  GaUfor-  varied. 

nia,  §368;  Wisconsin,  eh.    122,   §13;  'Beckwith  v.  Union  Bit,  9  N.  Y. 

Indiana,  §6;  Kentacky,  §31;  South  211,  212,  per  Johnson,  J.;  Myers  v. 

Carolina,  §  135;  North  Carolina,  §55;  Davis,  22N.  Y.  489, 490,  per  Denio,  J. 

Oregon,§§28,  382;  Nevada,  §5;  Iowa,  *  5e^o#.  —  There    is    a   difference 

§  2^6;  Dakota,  §  65;  Idaho,  §5;  Mon-  among  these  decisions.     In  some  it  is 

tana,  §5;  Washington,  §3;  Wyoming,  held  uiat  the  assigned  claim,  and  the 

§  33;  Arizona,  §5.  claim  in  favor  of  the  defendant,  must 

'Ohio,    §26;    Kansas,    §27;    Ne-  both  be  existing  demands,  due  and 
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§  707.  2.  Equities  between  Suocessive  Assignors  and 
Assignees. — The  doctnne  is  not  confined  to  the  case  of  the 
debtor  party  setting  up  a  defense  against  an  assignee;  it  also 
applies,  when  the  same  non-negotiable  thing  in  action  has  gone 
through  successive  assignments,  to  the  second  and  subsequent 
assignees,  if  there  were  equities  subsisting  between  the  original 
assignor— or  any  prior  assignor — and  his  immediate  assignee  in 
favor  of  the  former.  The  instances  of  this  application  include 
the  following  among  other  circumstances;  when  the  owner 
transfers  the  thing  in  action  upon  condition,  or  subject  to  any 
reservations,  and  this  immediate  assignee  transfers  it  absolutely; 
when  the  first  assignment  is  accomplished  by  a  forgery  of  the 
owner's  name,  and  this  assignee  afterwards  transfers  to  an  in- 
nocent purchaser  for  value;  when  the  original  assignment  is 
procured  by  fraud,  duress,  or  undue  influence,  and  a  second 
assignment  is  then  made  to  a  purchaser  for  value  and  without 
notice;  when  the  original  assignment  is  regular  on  its  face, 
executed  in  the  name  of  the  owner  and  by  means  of  his  signa- 
ture voluntarily  wri  tten,  but  the  transfer  is  consummated  through 
a  breach  of  fiduciary  duty  by  an  agent  or  bailee  contrary  to  the 
owner's  intention,  and  this  immediate  assignee  transfers  to  an 
innocent  bolder;  and  fiually,  when  the  original  owner  assigns 
the  same  thing  in  action  for  value  and  without  notice  first  to  A. 
and  afterwai'ds  to  B.,  and  the  controversy  is  between  these  two 
claimants,  or  between  subsequent  assignees  from,  and  deriving 

payable  at  the  date  of  the  assignment,  Hilt.  275;  Lathrop  v.  Godfrey,  6  T. 
and  that  it  is  not  sufficient  for  the  &  C.  d6;  Adama  v.  Rodarmel,  19  Ind. 
Latter  to  become  a  demand  due  and  339;  Morrow's  Assignees  v.  Bright, 
payable  after  the  assignment,  but  be-  20  Mo.  298;  Walker  v.  McKay,  2 
fore  notice  thereof.  In  others  it  is  Mete.  (Ky.)  294;  Gildersleeve  v. 
held,  tliat  a  debt  existing  in  favor  of  Burrows,  24  Ohio  St.  204;  Norton  v. 
the  defendant  and  becoming  due  aud  Foster,.  12  Kans.  44,  47,  48;  Leaven 
l)ayable  against  the  assignor  at  any  son  v.  Lafontaine,  3  Id.  523,  526; 
time  b^ore  notice  of  the  assignment  con-  Harris  v.  Burwell,  66  N.  C,  584;  Rich- 
Btitntes  a  valid  set-off.  The  rule  con-  ards  v.  Daily,  34  Iowa,  427,  429; 
ccming  equitable  set-off,  when  the  Smith  v.  Fox,  48  N.  Y.  674;  Smith  v. 
assignor  is  insolvent,  is  also  admitted  Felton,  43  Id.  419;  Bradley  v.  Angell, 
in  several  of  these  cases.  Beck  with  3  Id.  475,  478;  Chauce  v.  Isaacs,  5 
V.  Union  B'k,  9  N.  Y.  211;  Myers  v.  Paige,  592;  Martin  v.  Richardson,  68 
Davis,  22  Id.  489,  490;  Martin  v.  N.  C.  255,  and  cases  cited;  Mc^iJabs  v. 
Kuntzmuller,  37  Id.  396;  Barlow  v.  Grey,  20  Cal.  609;  Herrick  v.  Wool- 
Myers,  64  Id.  41,  reversing  6  N.  Y.  verton,  41  N.  Y.  581;  Miller  &  Co.  v. 
Sup.  Ct.  183;  Roberts  v.  &rter,  38  Florer,  15  Ohio  St.  148,  151;  Loomis 
N.  Y.  107;  Robinson  V.Howes,  20  Id.  v.  Eagle  B'k,  10  Id.  327;  Casad  v. 
84;  Merrill  v.  Green,  55  Id.  270,  274;  Hughes,  27  Ind.  141;  Lawrence  v. 
Frick  v.  White,  57  Id.  103;  Blyden-  Nelson,  21  N.  Y.  158;  Osgood  v.  De 
burgh  V.  Thayer,  3  Keys,  293;  Will-  Groot,  36  Id.  348;  Merritt  v.  Seaman, 
iams  V.  Brown,  2  Id.  486;  Watt  v.  6  Id.  168;  Field  v.  Mayor  etc.,  6  Id. 
Mayor  etc.,  1  Sandf.  23;  Wells  v.  179.  And  see  Pomeroy  on  Remedies, 
Stewart,  3  Barb.  40;  Ogden  v.  Pren-  etc.,  §§  163-170. 
tice,  33  Id.  IGO;  Maoa  v.  Goodman,  2 
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title  through  them.     The  decisions  invoWing  the  doctrine,  in 
its  application  to  these  various  circumstances,  are  directly  con- 
flicting.    While  a  complete  reconciliation  of  this  conflict  is  im- 
possible, there  are  considerations  which  will  bring  the  authori- 
ties into  a  partial  harmony.     The  rule  which  makes  the  right 
of  a  subsequent  assignee  subject  to  the  equities  subsisting  in 
favor  of  the  original  or  any  prior  assignor,  is  plainly  a  mere 
expression  of  the  general  principle,  that  among  successive 
equitable  interests  in  the  same  thing,  the  order  of  time  prevails. 
The  decisions  which  uphold  the  equities  of  the  prior  assignor, 
are  either  expressly  or  implicitly  based  upon  this  principle. 
But  the  principle  itself  is  not  absolute;  it  prevails  only  where 
the  successive  equitable  interests  are  equal;  indeed,  the  equity 
resulting  merely  from  priority  in  time  has  been  said  to  be  the 
feeblest  of  any,  and  to  be  resorted  to  only  when  there  is  no 
other  feature  or  incident  of  superiority.^    Whatever  creates  a 
superior  equity  in  one  of  the  successive  holders,  will  disturb 
the  order  of  time,  and  many  different  features  or  incidents  will 
have  this  effect.     The  laches  of  one  having  an  interest  prior  in 
time  may  confer  a  superior  equity  upon  a  subsequent  holder; 
notice  may  destroy  a  precedence  otherwise  existing;  absence  of 
a  valuable  consideration  is  always  a  badge  of  inferiority;  and 
finally,  the  doctrine  of  estoppel  may  be  properly  invoked  to 
prevent  a  prior  party  from  asserting  his  right.     In  many  of  the 
cases  which  appear  to  deny  the  doctrine  that  a  subsequent 
assignee  takes  subject  to  the  equities  of  a  prior  assignor,  or  of 
a  third  person,  the  decision  is,  in  fact,  rested  upon  one  or  the 
other  of  these  well-settled  exceptions  to  the  general  principle 
of  priority  in  order  of  time  among  successive  equitable  interests, 
although  the  opinion  may  not,  perhaps,  state  such  a  ground  as 
the  ratio  decedendi.     It  is  possible,  in  this  manner,  to  effect  a 
partial  reconcilement  among  the  authorities;  some  conflict  of 
opinion,  however,  still  remains. 

§  708.  General  Rule :  Assigiixnent  Sulject  to  Latent 
Equities. — The  equities  of  a  prior  assignor,  or  of  a  third  person, 
have  sometimes  been  called  "latent."  The  theory  that  such 
"  latent  equities"  can  not  prevail  against  the  title  of  a  second 
or  other  subsequent  assignee,  and  that  an  assignee  only  takes 
subject  to  the  equities  in  favor  of  the  debtor  party,  has  received 
some  judicial  support.'     It  is,   however,  unsound;    it  is,  in 

^  See  mpraf  vol.  1,  §  414,  and  the  (^in-  much  too  strong;  it  can  hardly  be  recon- 
ion  in  Rice  v.  Rice,  there  quoted.  This  oiled  with  the  imposing  line  of  author- 
description  of  the  ri^ht  resulting  from  ities  cited  in  the  following  paragraphs, 
a  priority  in  time  is,  in  my  opinion,  '  See  cases,  ifi/1'c^,  under  §  715. 
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effect,  an  exteDsion  of  the  peculiar  qualities  of  negotiable  instru- 
ments to  things  in  action  not  negotiable.  The  doctrine  is  sus- 
tained by  the  weight  of  authority,  I  think,  and  by  principle, 
that  the  right  of  the  second  or  other  subsequent  assignee  is 
subject  to  all  equities  subsisting  in  favor  of  the  original  or  other 
prior  assignor,  unless  in  some  settled  mode  recognized  by 
equity  jurisprudence  such  assignee  has  obtained  a  superiority 
7?hich  g^ves  him  the  precedence.  This  doctrine  must  be  re- 
garded as  correct,  as  based  upon  principle,  as  long  as  the  dis- 
tinction between  negotiable  and  non-negotiable  obligations  is 
preserved  in  our  jurisprudence.^  I  shall  describe:  (1)  Those 
classes  of  cases  in  which  the  doctrine  has  been  applied;  and  (2) 
Those  in  which  it  is  not  applicable. 

§  709.  Illustrations  of  this  Rule.— If  the  owner  and 
holder  of  a  thing  in  action  not  negotiable  transfers  it  to  an  as- 
signee upon  condition,  or  subject  to  any  reservations  or  claims 
in  favor  of  the  assignor,  although  the  instrument  of  assignment 
be  absolute  on  its  face,  this  immediate  assignee,  holding  a  qual- 
ified and  limited  interest,  can  not  convey  a  greater  property 
than  he  himself  holds;  and  if  he  assumes  to  convey  it  to  a  sec- 
ond assignee  by  a  transfer  absolute  in  form,  and  for  a  full  con- 
sideration, and  without  any  notice  to  such  purchaser  of  a  defect 
in  the  title,  this  second  assignee  takes  it,  nevertheless,  subject 
to  all  the  equities,  claims,  and  rights  of  the  original  holder  and 
first  assignor.'    In  the  second  place,  where  the  original  assign- 

'  Bash  V.  Lathrop,  22  N.  Y.  535;  assigned  and  delivered  them,  by  an 
Anderson  v.  Nicholas,  28  Id.  600,  ap>  instrument  absolute  on  its  face,  to 
proved  by  Woodruff,  J.,  in  Reeves  v.  secure  an  indebtedness  of  two  hun- 
Kimball,  40  Id.  299,  311;  Mason  v.  dred  and  seventy  dollars,  the  assignee 
Lord,  40  Id.  476,  487,  per  Daniels,  J. ;  giving  back  a  written  undertaking  to 
Schafer  V.  Reil]y,50Id.  61, 67;  McNeil  return  the  same  upon  being  paid  the 
Y.  Tenth  Nat.  B*k,  55  Barb.  59,  68;  debt  of  two  hundred  and  seventy  dol- 
'U^illiams  v.  Thorn,  11  Paige,  459;  lars.  This  assignee  afterwards  trans- 
Mangles  V.  Dixon,  3  H.  L.  Caa.  702;  ferred  the  securities  to  a  second,  and 
Marvin  v.  Inglis,  39  How.  Pr.  329;  he  to  a  third  assignee,  the  latter  pay- 
Bradley  V.  Root,  5  Paige,  632;  Poillon  ing  full  value,  and  having  no  notice  of 
v.  Martin,  1  Sandf.  Ch.  569;  Maybin  any  outstanding  claims  or  defects  in 
V.  Kirby,  4  Rich.  £q.  105;  Judson  v.  the  title.  The  original  owner  ten- 
Corcoran,  17How.  (U.  S.)612.  Some  dered  to  this  assignee  the  two  hun- 
of  these  decisions  deal  with  the  broad  dred  and  seventy  dollars  and  interest, 
doctrine,  that  the  assignment  is  sub*  and  demanded  a  return  of  the  securi- 
ject  to  equities  in  favor  of  all  third  ties;  and  upon  refusal,  brought  an  ac- 
persons.  See  also  the  numerous  cases  tion  to  compel  such  return.  It  was 
cited  under  the  next  following  para-  held  that  the  action  could  be  main- 
graph,  tained.    The  opinion  of  the  court,  by 

*  Bush  V.  Lathrop,  22  N.  Y.  535.  Denio,  J.,  is  a  most  exhaustive  dis- 
This  is  altogether  a  leading  and  most  cussion  and  able  review  of  all  the 
instructive  case,  and  squarely  presents  authorities  which  seem  to  sustain 
the  question  under  discussion.  The  the  doctrine  that  so  called  **  latent 
holder  of  a  bond  and  mortgage  for  equities"  are  not  protected  against  an 
one  thousand  four  hundred  dollars,   assignment.     He  shows  that  the  ex- 
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ment  is  accomplished  by  a  forgery  of  the  holder's  name,  or 
where  it  is  effected  by  a  wrongful  conversion  of  the  security, 
together  with  a  written  instrument  of  transfer  which  hioa  been 
signed  by  the  owner,  or  where  it  is  made  upon  an  illegal  con- 
sideration between  the  owner  and  his  immediate  assignee,  or 
where  it  is  procured  by  fraud,  duress,  or  undue  influence  upon 

pressions  of  jadicial  opinion  to  that  passage  from  the  opinion  of  Grower, 
uifect  are  ofnter  dictay  while  a  large  J.,  in  the  last  case,  re-affirming  the 
number  of  direct  decisions  are  neces-  general  doctrine,  and  adds:]  '*It  is 
FArily  o[>po8ed  to  that  Tiew.  I  would  only  where  the  owner,  by  fiis  own 
add  that  the  course  of  anthoritative  affitTnative  act,  has  con/erred  t/ie  ap' 
decisions  in  reference  to  the  sale  of  parent  iUle  and  absolvte  ownerRhip  upon 
chattels  by  conditional  vendees  who  another^  upon  the  faith  of  which  the 
liavo  been  put  in  possession,  and  who  chose  in  action  has  been  purchased  for 
have  been  held  unable  to  transfer  an  value,  that  he  is  precluded  from  assert* 
absolute  title  to  bona  fide  purchasers  ing  his  real  title,  and  this  conclusion 
for  value,  fully  supports  the  reason-  was  arrived  at  by  the  application  of 
i:ig  and  conclusions  of  Judge  Denio.  the  doctrine  of  estoppel.  See  also 
There  can  be  no  possible  ^ound  of  a  Matthews  v.  Sheehan,  G9  N.  Y.  585 
valid  distinction  between  tne  transfer  (action  between  the  assignor  and  his 
of  a  thing  in  action  when  the  trans-  immediate  assignee).  The  following 
ferrer  appears  to  be  clothed  with  the  cases  fully  sustain  the  position  of  the 
complete  ownership,  but  is  actually  text;  and  most  of  them  are  particularly 
not,  and  the  transfer  of  a  chattel  by  important  in  their  bearing  upon  the 
a  person  similarly  situated  and  hav-  question  suggested  in  some  of  the 
iug  all  the  outward  indicia  of  perfect  authorities,  whether  the  original  owner 
tide.  See  Ballard  v.  Burgett,  40  N.  or  assignor  having  the  equities  is  not 
Y.  314,  and  cases  cited.  Davis  v.  estopped  from  asserting  them  acainst 
Bechstein,  69  Id.  440,  442,  is  a  recent  the  subsequent  and  innocent  assignee: 
caso,  and  important  as  explaining  and  Beeves  v.  Kimball,  40  N.  Y.  299,  904, 
limiting  the  effect  of  certain  other  de-  perLott,  J.,  311,  per  Woodruff,  J.; 
cisious  mentioned  in  a  following  para-  Ingraham  v.  Distxtrough,  47  N.  Y. 
graph.  Plaintiff  had  executed  a  bond  421;  Schafer  v.  Beilly,  50  Id.  61,  67, 
and  mortgage  to  B.,  simply  as  an  ac-  68,  ptr  Allen,  J.  (equities  in  favor  of  a 
commodation,  and  to  be  used  as  col-  third  person);  Ledwich  v.  McKim,  53 
lateral  security  for  a  loan  which  B.  ex-  Id.  307;  Cutts  v.  Guild,  67  Id.  229, 
I>ected  to  make.  B.  did  not  procure  232,  233,  per  Dwight,  J.  (the  doctrine 
the  loan,  but  assigned  the  securities,  in  pronounced  to  be  *'  well  settled,"  and 
form  absolutely,  to  defendant,  who  was  applied  to  the  assignment  of  a  judg- 
a  purchaser  for  value  and  without  no-  ment);  Barry  v.  Equit.  Life  Ins.  Co., 
tice.  Plaintiff  bringsthisaction to  have  59  Id.  587,  591;  Trustees  etc.  v. 
the  bond  and  mortgage  canceled.  The  Wheeler,  61  Id.  88,  104-106,  113,  114 
court  sustained  the  action  upon  the  (an  elaborate  discussion  and  review  of 
general  doctrine  of  the  text,  that  a  authorities,  carefully  limiting  the  ef- 
purchaser  of  a  thing  in  action  not  feet  of  decisions  which  have  invoked 
negotiable  takes  it  subject  to  all  equi-  the  doctrine  of  estoppel,  and  applying 
ties  subsisting  in  favor  of  an  original  the  rule  to  equities  subsisting  in  favor 
owner  or  assignor,  and  the  immediate  of  ifiird  persons);  Greene  v.  Wamick, 
assignor  can  give  no  better  title  than  64  Id.  220,  224,  225  (restricting  and 
ho  has  himself.  The  defendant  claimed  limiting  the  doctrine  of  estoppel  as 
Jiat  the  plaintiff  was  estopped,  accord-  suggested  in  Moore  v.  Metro^iolitan 
ing  to  a  rule  supposed  to  have  been  B'k7  and  sustaining  the  equities  sub- 
laid  down  in  two  former  decisions  of  sisting  in  favor  of  third  persons);  Mar- 
the  same  court.  In  disposing  of  this  vin  v.  Inglis,  39  How.  Pr.  329.  In 
claim,  the  court  said,  per  Church,  0.  Sherwood  v.  Meadow  Val.  M.  Co.,  50 
J.  (p.  442):  '*  Neither  the  decision  in  Cal.  412,  an  owner  of  a  stock  certiii- 
McNeil  V.  Tenth  Nat.  B*k,  46  N.  Y.  cate,  which  he  had  indorsed  in  blank, 
325,  nor  in  Moore  v.  Metrop.  Kat.  lost  it,  and  it  fell  into  the  hands  of  a 
}Vk,  55  Id.  41,  affect  the  question  in-  boipi  fide  purchaser  for  value,  and 
volved  in  this  case."    [£te  quotes  a  Iteld  that  the  original  owner's  title 
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the  owner,  and  in  either  of  these  cases  the  thing  in  action  is 
afterwards  transferred  from  the  first  to  a  second  or  other  subse- 
quent assignee,  who  takes  it  for  value  and  without  notice,  the 
same  rule  must  control;  the  equities  of  the  original  owner  must 
2)reyail  over  the  claims  of  tl\e  subsequent  though  innocent 
assignee.^ 

was  superior  to  that  of  this  purchaser,  tice  Davies.     On  the  whole,  although 

This  decision  agrees  completely  with  the/act  of  bad  faith  was  an  element  in 

the  positions  of  the  text;  but  in  Winter  the  case,  it  was  not  made  the  ratio 

T.  Belmont  M.  Co.,  53  Id.  428,  432,  decidendi^  and  the  doctrine  laid  down 

W.,   being  owner  of  shares,  caused  applies  to  all  transfers,  those  in  good 

them  to  be  entered  on  the  transfer  faith  as  well  as  those  in  bad  faith. 

Ixwks  in  the  name  of  M.,  and  a  cer-  Other  decisions  are  directly  in  point. 

tiHcate  thereof   in  due  form   to  be  Mason  ▼.  Lord,  40  N.  Y.  476,  487,  is 

issued  to  M.,  which  certificate  M.  in-  a  very  strong  case.     The  lessee  of 

doraed  in  blank  and  delivered  to  W.  premises  assigned  the  lease  by  an  in- 

Af terwards,  and  while  the  same  con-  strument  rated  on  its  face,  but  in  fact 

ditioia  of  facts  existed,  M.  stole  this  as  a  security  for  an  usurious   loan 

certificate  from  W.,  and  sold  it  in  the  made  to  him  by  the  assignee.     [The 

market  to  a  honajuie  purchaser.   Held,  statute  at  that  time  declared  all  secur- 

tliat  the  latter^s  title  was  good  asagainst  ities  given  upon  usurious  loans  to  be 

W      The  court  strongly  intimated  an  void,  and  liable  to  be  canceled  at  the 

opinion  that  the  preceding  case  in  50  suit  of  the  borrower,  oven  without 

Cal.  was  incorrectly  decided.  paying  or  tendering  the  money  actu- 

^Anderson  v.  iticholas,  28  K.  Y.  ally  borrowed.]    This  lease  was  after- 

600.     Certificates  of   stock,   with    a  wards    transferred    by  the  assignee, 

jMiwer  of  attorney  indorsed  upon  them,  passed  through  divers  hands,  and  was 

and  signed  so  that  they  were  transfer-  hnally  purchased  by  the  defendant, 

able  in  the  market,  were  wrongfully  who  paid  full  value  and  had  no  notice 

converted  from  the  owner,  and  were  of  any  defect  in  tlio  first  transfer. 

sold  to  the  defendant,  and  it  was  held  Subsequent  to  the.  original  assignment 

that  the  latter  acquired  no   higher  by  the  lessee,  but  before  the  transfer 

title  than  that  held  by  his  imme(uato  to  the  defendant,  the  plaintiffs  recov- 

transferrer — ^the  one  who  wrongfully  ered  a  judgment  against  such  lessee, 

converted  the  stock — ^and  the  original  and  the  lessee's  interest  in  the  leased 

owner  could  recover  the  securities  or  premises  and  in  tlie  lease  itself,  was 

tlieir  value.     This  case  can  not,  per-  sold  on  execution,  bought  in  by  the 

haps,  be  regarded  as  a  direct  authority  plaintiffs,  and  a  sheriff^  deed  of  such 

for  the  doctrine  contained  in  the  text;  interest  was  delivered  to  them,  which 

because  there  were  certain  facts  which  deed,  however,  was  executed  after  the 

prevented  the  defendant  from  relying  assignment    to  the  defendant     The 

upon  the  position  of  a  bona  fide  pur-  plaintiffs  then  commenced  an  action 

cliaser,  and  these  circumstances  Ttuiy  to    recover  possession  of  the  leased 

have  influenced  the  decision.     Three  premises,  and  to  set  aside  the  transfer 

opinions  were  delivered.     Davies,  J.,  of  the  lease  to  the  defendants  on  ac- 

based  his  judgment  entirely  upon  the  count  of  the  usury  which  affected  and 

ground  that  an  assignee  of  a  non-nego-  nullified  the  first  assignment  made  by 

tiable  thing  in  action  could  under  no  the  lessee  to  his  immediate  assignee, 

circumstances  acquire  a  better  title  The  court,  adopting  to  its  full  extent 

than  that  possessed  by  his  assignor,  the  doctrine  as  laid  down  in  the  text, 

and  he  made  no  allusion  to  the  de-  held  that  the  action  could   l)e  sus- 

fendant's  want  of  good  faith.     Denio,  tained;  that  the  lessee  might  have  set 

J.,  dwelt  upon  the  facte  which  showed  aside  the  transfer  from  himself  on  ac- 

bad  faith;   but  was  very  careful  to  count  of  the  usury  which  tainted  it; 

protest  against  any  inference  from  his  that  the  subsequent  assignees,  includ- 

course  of  argument  to  the  effect  that,  ing  the  defenilant,  succeeded  to  all 

if  the  purchase  had  been  in  good  faith,  the  righte,  and  were  subject  to  all 

the  assignee  would  have  been  pro-  the  liabilities  possessed  by  and  im- 

tected.     Hogeboom,  J.,  secmsto  have  posed  upon  the  first  assignee,  and, 

adopted  the  view  tiUien  by  Mr.  Jus-  finally,  that  the  judgment  creditors  of 

Vol.  n— 11 
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§  710.  When  the  Rule  does  not  Apply;  ESbct  of  Estop- 
pel.— I  proceed  next  to  consider  the  third  case,  where  the 
orig^inal  assignment  is  regular  on  its  face,  executed  in  the  name 
of  the  original  owner  and  by  his  signature  voluntarily  written, 
but  the  transfer  is  consummated  through  a  breach  of  fiduciary 
duty  by  an  agent  or  bailee  contrary  to  the  owner's  intention, 
and  this  immediate  assignee  may  afterwards  transfer  to  an  inno- 
cent holder.  In  relation  to  this  particular  condition  of  facts, 
a  rule  has  been  adopted  by  most  able  courts,  and  may  be  re- 
garded, I  think,  as  settled,  which  is  entirely  consistent  with 
that  stated  in  the  preceding  paragraphs.  It  is  based  upon  the 
doctrine  of  estoppel.  This  special  rule  may  be  formulated  as 
follows:  The  owner  of  certain  kinds  of  things  in  action  not 
technically  negotiable,  but  which,  in  the  course  of  business 
customs,  have  acquired  a  semi-negotiable  character  in  fact,  may 
assign  or  part  with  them  for  a  special  purpose,  and  at  the  same 
time  may  clothe  the  assignee  or  person  to  whom  they  have  been 
delivered  with  such  apparent  indicia  of  title,  and  instruments 
of  complete  ownership  over  them,  and  power  to  dispose  of  them, 
as  to  estop  himself  from  setting  up  against  a  second  assignee,  to 
whom  the  securities  have  been  transferred  without  notice  and 
for  value,  the  fact  that  the  title  of  the  first  assignee  or  holder 
was  not  perfect  and  absolute.  The  ordinary  and  most  impor- 
tant application  of  this  rule  is  confined  to  the  customary  mode 
of  dealing  with,  certificates  of  stock.  If  the  owner  of  stock  cer- 
tificates assigns  them  as  collateral  security,  or  pledges  them, 
or  puts  them  into  the  hands  of  another  for  any  purpose,  and 
accompanies  the  delivery  by  a  blank  assignment  and  power  of 
attorney  to  transfer  the  same  in  the  usual  form,  signed  by  him- 
self, and  this  assignee  or  pledgee  wrongfully  transfers  them  to 
an  innocent  purchaser  for  value  in  the  regular  course  of  busi- 

the  lessee  were  clothed  with  his  rights  Reillj,  50  Id.  61,  67,  68;  Ledwich  v. 

and  powers  in  the  matter.    Reld  v.  McKim,  53  Id.  307;  Cutts  v.  Guild, 

Sprague,  72  N.  Y.  457,  462.     A  trus-  57  Id.  229,  232,  233;  Barry  v.  Equit. 

tee,  holding  a  bond  and  mortgage  as  Life  Ins.  Co.,  59  Id.  587,  591  (where 

part  of  the  trust  fund,  sold  and  as-  an  assignment  of    a   non-negotiable 

signed  it,  in  violation  of  the  trust,  to  thing  in  action — a  life  policy — is  ob- 

the  defendant,  who  was  a  purchaser  taiu^  from  the  owner  oy  undue  in- 

for  value  and  without  any  notice.     A  fluence  or  coercion,  and  as  then  trans- 

suit  on  behalf  of  the  cestui  que  trust  to  ferred  to  an  innocent  purchaser  for 

set  aside  the  assignment  and  regain  value,  this  second  assignee  takes  sub- 

the  securities,  was  sustained,  the  court  lect  to  all  the  rights  of  the  original 

holding  that  the  defendant  took  them  holder);  Trustees  etc.  v.  Wheeler,  61 

subject  to  all  the  claims  of  the  ceatui  Id.  88,  104-106,  113,  114;  Greene  v. 

que  trust.    See,  also,  Davis  v.  Bech-  Wamick,  64  Id.  220,  224,  225;   Hall 

stein,69N.Y.440(«tfpm,  under  §709);  v.  Erwin,  66  Id.  649;   Crane  v.  Tur- 

Ingraham  v.  Disborough,  47  Id.  421  ner,  67  Id.  437,  440  (equities  in  favor 

(failure  of  consideration);  Schafer  v.  of  third  persons). 
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iiess,  snch  original  owner  is  estopped  from  asserting,  as  against 
ibis  purchaser  in  good  faith,  his  own  higher  title  and  the  want 
of  actual  title  and  authority  in  his  own  immediate  assignee  or 
bailee.^    This  conclusion  is  in  no  respect  necessarily  antagonis- 

*  McNeil  Y.  Tenth  Nat.  B'k,  46  N.  session  of  chattels,  by  whatever  means 
Y.  325,  reversing  S.  C,  55  Barb.  59.  acqaired,  if  there  be  no  other  evidence 
The  supreme  court  held  (1)  that  cer-  of  property  or  authority  to  sell  from 
tificates  of  stock  are  in  no  respect  ne-   the  true  owner,  will  not  enable  the 

fotiable,  and  (2)  the  rule  as  laid  down   possessor  to  give  good  title.     But  if 
yDenio,  J.,  inBushv.  Lathrop.  The   the    owner   intrusts  to  another  not 
law  of  estoppel  was  not  alluded  to.    merely  the  possession  of  the  property, 
In  the  court  of  appeals  the  doctrine   but  also  written  evidence  over  his  own 
of  latent  equities  was  discussed;  the   signature  of  title  thereto,  and  of  un* 
decision  of  the  court  in  Bush  v.  La-   conditional  potoer  of  di^potfition  over  it, 
throp,  and  the  reasoning  of  Denio,  J.,    the  case  is  vastly  different."     The 
were  expressly  recognized  as  correct,    following  seems  to  be  the  only  rule 
and  as  applicable  to  all  cases  in  which   sanctioned  by  the  court  in  this  im- 
the  facts  do  not  warrant  the  applica-   portant  decision.    If  the  owner  of  a 
tion  of  the  principle  of  estoppel.     Mr.    thing  in  action,  of  tlie particular  species 
Justice  Rapallo,  m  his  able  judgment,    described^  delivers  it  to  an  assignee  for 
does  not  discuss  the  rule  in  relation  to   a  special  purpose,  with  a  simple  written 
things  in  action  of  all  kinds;  he  con-   assignment,  even  absolute  on  its  face, 
fines  himself  exclusively  to  the  par-   this  of  itself  is  not  enough  to  raise  the 
ticular  species  of  security  then  before   estoppel;  but  if,  as  a  part  of  oraccom- 
the  court — certificates  of   shares  in   panyingthis  writing,  the  owner  further 
stock  corporations;  and  while  he  does   gives  "  an  unconditional  power  of  dis- 
not  claim  for  them  absolute  negotia-   position"  over  the  security,  then  the 
bility,  he  does  in  fact  render  them  in-   estoppel  may  be    involved.      It  re- 
dlrerUy  ne^tiable  by  means  of  the  es-   mains  to  inquire  whether  other  decis- 
ioppel  which  arises  upon  dealing  with   ions    have    been    confined    to    this 
them  in  the  manner  universally  preva-   narrow  rule.     In  Holbrook  v.  N.  J. 
lent  among  business  men.     Speaking   Zinc  Co.,  57  N.  Y.  616,  622,  623,  the 
of  Judge  Denio's  opinion,  he  says  (p.    doctrine  of  estoppel  was  applied  to  the 
339):  *' But  in  no  part  of  his  learned  corporation  itself   whose  stock    had 
and  exhaustive  opinion  does  he  seek  been  transferred  in  good  faith,  and  in 
to  apply  its  doctrine  to  shares  in  corpo-  the  usual  manner,  to  the  plaintiff.    In 
rations  or  other  personal  proper^  the   Combes  v.  Chandler,  33  Ohio  St.  178, 
legal  title  to  which  is  capable  of  being    181-185,  the  supreme  court  commis- 
transf erred  by  assignment;  and  the   sion  of  Ohio  applied  the  doctrine  of 
free  transmission  from  hand  to  hand   McNeil  v.  Tentn  Nat.    B'k   to  the 
is  essential  to  the  prosperity  of  a  com-   assignment  of  a  non-negotiable  prom- 
mercial  people.    The  question  of  es-   issory  note — an   instrument   in   the 
toppel  does  not  seem  to  have  been   form  of  a  promissory  note,  but  paya- 
considered  in  that  case,  and  perhaps  ble  to  the  payee  named  without  imy 
it  would  not  have  been  appropriate."  words  of  negotiability.     The  pavee 
He  expressly  approves  the  rule  fre-   indorsed  and  delivered  the  note,  but 
quently  laid  down  as  to  chattels,  and,   without  any  consideration  and  by  the 
while  invoking  the  aid  of  estoppel,  is  fraud  of  the  immediate  assignee;  by 
vety  careful  to  state  the  narrow  limits   this  person  it  was  transferred  to  a 
within  which  it  may  be  used,  and  the  second  assignee  for  value  and  without 
kind  of  facts  necessary  to  its  use.     He  notice.      The    court    held    that   the 
says  (pp.  329,  330):  "  Simply  intrust-   payee — ^the  original  owner — was  es- 
ingthepossessionofachatteltoanother  topped  from   asserting  his    title  as 
as  depositary,  pledgee,  or  other  bailee,    against  that  of  the  second  and  inno- 
or  even  under  a  conditional  executory  cent  purchaser.     This  decision  may 
contract  of  sale,  is  clearly  insufficient  be  sustained  on  principle,  by  reason 
to  preclude  the  real  owner  from  re-   of  the  peculiar  nature  of  the  security 
claiming  his  property  in  case  of  an  itself.    Although  it  is  commonly  said, 
unauthorized  disposition  by  the  per-   in  general  terms,  that  the  transferee 
son  so  interested.     (Ballard  v.   Bur-   of  a  promissory  note  after  maturity, 
gett,  40  N.  Y.  314.)    The  mere  pos-  when  it  has  become  non-negotiaUe, 
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tic  to  the  general  doctrine  concerning  the  assignment  of  things 
in  action  heretofore  stated.  The  courts  have  simply  recognized 
the  growing  and  universal  tendency  of  business  men,  in  their 
customary  modes  of  dealing,  to  treat  stock  certificates  as  though 
they  were  in  all  respects  negotiable  instruments;  and  they  have 
felt  themselves  bound  to  give  validity  and  effect  to  this  general 
practice  of  merchants,  as  far  as  that  could  be  done  consistently 
with  the  established  doctrines  of  the  law.  It  is  another  instance 
of  the  manner  in  which  mercantile  customs  have  been  adopted 
and  incorporated  into  the  law  by  the  progressive  course  of 
judicial  legislation.  The  decisions  announcing  the  rule  are 
based  exclusively  upon  the  form  of  the  blank  assignment  and 
power  of  attorney  executed  by  the  assignor  and  delivered  to  the 
assignee,  which  clothed  him  with  all  the  apparent  rights  of 
ownership  that  are  recognized  by  business  men  in  their  usual 
course  of  dealing  with  like  securities,  as  sufficient  to  confer  a 
complete  title  and  power  of  disposition  «upon  the  assignee. 
Should  the  doctrine  thus  invoked  to  protect  the  customary 
modes  of  transacting  business  with  certificates  of  stock  and 
similar  quasi  negotiable  securities,  be  extended  to  all  other 
things  in  action  ?  Should  the  effect  of  an  estoppel  be  produced 
from  a  mere  assignment  of  any  security ^  absolute  en  Us  face^  exe-^ 
cuted  by  the  original  otoner,  and  delivered  to  his  assignee?  There 
are  cases  which  seem  to  have  reached  this  result.  The  tendency 
of  these  decisions  is  towards  the  conclusion  that  whenever  the 
owner  of  any  non-negotiable  thing  in  action  delivers  the  same  to 
another  person  with  an  assignment  thereof  absolute  on  its  face, 

takes  it  sabject  to  all  eqnitiea  and  some  observatioiis  of  the  learned  judge 
defenses,  yet  this  proposition  is  not  concerning  the  effect  of  estoppel  upon 
true  as  to  all  kinds  of  et^nitieseven  in  assignors  in  general,  can  be  sustained 
favor  of  the  maker.  It  is  well  settled  bv  McNeil  v.  Tenth  Nat.  B'k,  as  ex- 
tliat  the  assignment  under  such  cir-  plained  by  the  later  cases  in  the  same 
cumstances  is  subject  only  to  the  court  cited  in  the  two  preceding  notes, 
equities  and  defenses  inherent  in  ilie  In  several  of  those  cases,  as  I  have 
HfCurUy  itself  trart^erred,  and  not  to  shown,  it  is  expressly  held  that  the 
those  which  are  collateral  or  iuciden-  rule  of  McNeil  v.  Tenth  Nat.  B'k, 
tal.  The  same  rule  would  probably  and  Moore  v.  Metrop.  B'k,  does  not 
embrace  notes  non-negotiable  from  apply  to  assignments  of  ordinary 
the  want  of  words  of  negotiability,  thmgs  in  action,  even  when  absolute 
See  Story  on  Prom.  Notes,  §178;  on  their  face,  when  procured  by  fraud 
Kyle  V.  Thompson,  II  Ohio  St  616;  or  coercion,  or  upon  an  ille^  con- 
Hayward  V.  Steams,  39  Cal.  58;  In  re  sideration  or  without  any  considera- 
Overeud,  Gumey  &Co.,  L.  R.,  6  £q.  tion.  The  following  decisions  are  also 
344;  //)  re  European  B'k,  L.  R.,  5  Ch.  supported  by  and  iflustrations  of  the 
358;  Sturtevant  v.  Ford,  4  Mau.  k  text:  Brewster  v.  Sime,  42  Cal.  139. 
6r.  101;  Oulds  v.  Harrison,  10  Exch.  147;  Thompson  v.  Toland,  48  Id.  99; 
572;  Burrough  v.  Moss,  10  B.  &  C.  Winter  v.  Belmont  Min.  Co.,  53  Id, 
558;  Holmes  v.  Kidd,  3  H.  &  N.  891.  428, 432;  but  see  Sherwood  v.  Meadow 
While  the  decision  itself  is  thus  un-  Val.  M.  Co.,  50  Id.  412. 
doubtedly  correct,  I  do  not  think  that 
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and  this  person  transfers  it  to  a  parcbaser  for  value,  who  relies 
upon  tbe  apparent  ownership  created  by  the  written  assignment, 
and  has  no  notice  of  anything  limiting  that  title,  the  original 
owner  is  estopped  from  asserting  against  such  purchaser  any 
equities  existing  between  himself  and  his  immediate  assignee, 
and  any  interest  or  property  in  the  security  which  he  may  have 
notwithstanding  the  written  transfer,  even  when  those  equities 
might  arise  from  fraud,  coercion,  violation  of  a  fiduciary  duty, 
absence,  or  illegality  of  consideration,  and  the  like.^ 

§  711.  True  Limits  of  Eatoppsl  as  Applied  to  Assign- 
ments  of  Things  in  Action. — While  the  particular  applica- 
tion of  the  doctrine  of  estoppel  to  the  usual  dealings  with  shares 
of  stock,  as  made  in  McNeil  v.  Tenth  National  Bank  and  kin- 
dred cases,  is  clearly  a  step  in  the  interests  of  commerce,  since 

'  Moore  v.  Metropolitan  B'k,  55  N.  toppel;  namely,  to  those  cases  in  which 
Y.  41,  46-49.  Moore,  the  owner  of  a  the  assignor,  by  a  written  .instnunent 
certificate  of  indebtedness  for  $10,000,  over  his  signature,  confers  not  only 
deliv^ered  it  to  one  Miller  for  a  certain  the  apparent  title,  bnt  the  unconditional 
special  purpose,  but  not  intending  to  power  of  dutnosilion  over  the  security, 
transfer  any  property  therein;  in  fact,  While  the  judgment  of  Rapallo,  J., 
M.  was  to  procure  it  to  be  discounted,  in  McNeil  v.  Tenth  Nat.  B'k,  was 
anil  to  hand  over  the  proceeds,  or  else  guarded  and  cautious,  and  eminently 
to  return  the  certificate.  Moore,  how-  proper  in  respect  to  the  peculiar  class 
ever,  gave  M.  the  following  writing,  of  securities,  that  of  Grover,  J.,  is,  I 
indor^  on  tbe  instrument:  **  For  think,  unsupported  by  authority,  and 
value  received,  I  hereby  transfer,  as-  unsound  in  principle.  In  comparing 
si.:^,  and  set  over  to  Isaac  Miller  the  and  weighing  such  conflicting  decis* 
within-described  amount,  say  $10,000.  ions,  it  is  proper  for  me  to  express  the 
Levi  Moore."  Miller  assigned  the  opinion  that  the  authority  of  Judge 
certificate  to  the  defendant  &r  value,  Denio,  for  ability,  learning,  and  expe- 
who  took  it  on  the  faith  of  this  written  rience,  is  immeasurably  superior  to 
assignment  without  notice  of  the  true  that  of  Judge  Groyer,  and  is  not,  i^er- 
relations  between  Moore  and  Miller,  haps,  surpassed  by  that  of  any  of  his 
The  action  was  brought  to  recover  pos-  cotemporaries  among  the  Ainericaii 
session  of  the  certihcate.  The  court  judiciary.  In  fact,  the  special  force 
said,  per  Grover,  J.  (pp.  46-49),  that  of  the  decision  in  Moore  v.  MetropoU- 
it  did  not  intend  to  aiMuidon  the  yen'  tanB'k  has  been  completely  destroyed, 
eral  doctrine  concerning  assignments  and  it  has  been  strictly  confined  to  the 
being  subject  to  equities  as  aeclared  doctrine  laid  down  in  McNeil  v.  TenUi 
in  Bush  v.  Lathrop,  and  other  authori-  Nat.  B'k,  by  the  more  recent  cases  in 
ties,  but  held  that  this  case  was  con-  the  same  court  heretofore  cited, 
trolled  by  McNeil  v.  Tenth  Nat.  B'k,  While  these  cases  have  not  exmressly 
and  that  the  judgment  in  the  latter  overruled  Moore  v.  Metrop.  B'k,  it  is 
case  was  inconsistent  with  the  reason-  plain  that  they  are  wholly  inconsist- 
ing  of  Denio,  J.,  in  Bush  y.  Lathrop,  ent  with  it;  if  its  reasoning  and  result 
anil  with  the  decision  made  on  the  werecorrect,  most  of  these  cases  would 
facts  of  that  case.  Grover,  J.,  does  of  necessity  have  been  differently  de- 
not  allude  to  the  careful  distinction  cided.  See  Trustees  etc.  v.  Wheeler, 
drawn  by  Rapallo,  J.,  between  the  Greene  v.  Wamick,  and  other  cases 
circumstances  of  the  two  cases,  nor  his  quoted  gwpra  in  n.  2,  under  §  700. 
approval  of  the  general  doctrine  and  In  Farmers*  Nat.  B'k  v.  Fleteher,  44 
course  of  reasoning  contained  in  Judge  Iowa,  252,  this  same  doctrine  of  es- 
Denio's  masterly  opinion.  Nor  does  toppel  was  applied  to  the  assignor  of 
Judge  Grover  make  the  slightest  allu-  a  mortgage,  as  against  an  assignee  for 
sion  to  the  narrow  limits  placed  by  value  and  without  notice. 
Bapallo,  J.,  upon  the  use  of  the  es- 
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it  recognizes  and  ynlidates  mercantile  customs  which  had  be- 
come universal  throughout  this  country,  the  extension  of  the 
same  rule  to  all  things  in  action,  as  described  in  the  preceding 
paragraph,  plainly  tends  to  undermine,  shake,  and  finally  abro- 
gate the  well-settled  doctrine  which  renders  the  assignments  of 
non-negotiable  things  in  action  subject  to  the  equities  subsist- 
ing in  favor  of  the  debtor  parties,  as  well  as  those  outstanding 
in  favor  of  third  persons;  or,  at  all  events,  it  tends  to  confine 
the  operation  of  that  doctrine  to  cases  in  which  the  assignment 
is  so  drawn  that  it  is,  on  its  face,  constructive  notice  to  all  sub- 
sequent assignees  deriving  title  through  it.     In  the  class  of  de- 
cisions alluded  to — Moore  v.  Metropolitan  Bank,  and  like  cases 
— the  estoppel  is  made  to  arise  from  a  mere  naked  transfer  in 
writing,  absolute  in  form;  the  ratio  decidendi  is  the  apparent 
ownership  thus  conferred  upon   the  assignee;  and  these  ele- 
ments of  the  rule  will  apply  to  so  many  cases  that  things  in 
action  are  practically  rendered  negotiable  as  between  the  series 
of  successive  holders — the  assignors  and  assignees.     This  point 
being  reached,  it  will  be  an  easy  and  almost  necessary  step  to 
extend  the  estoppel  to  the  debtor  party  himself — the  obligor  or 
promisor  who  utters  the  security.     If  negotiability  is  produced 
by  means  of  an  estoppel  between  the  assignor  and  assignee, 
arising  from  the  fact  and  form  of  a  transfer  from  one  to  another, 
by  parity  of  reasoning  the  debtor  may  be  regarded  as  estopped  - 
by  the  fact  and  form  of  his  issuing  the  undertaking  and  delivering 
U  to  the  first  holder^  and  thus  creating  an  apparent  liability 
against  himself.     In  short,  there  seems  to  be  exactly  the  same 
reason  for  holding  the  debtor  estopped  from  denying  his  liabil- 
ity upon  a  written  instrument  which  apparently  creates  an  ab- 
solute liability,  when  that  instrument  has  passed  into  the  hands 
of  a  purchaser  who  had  no  notice  of  the  actual  relations  be- 
tween the  original  parties,  as  for  holding  an  assignor  estopped 
from  denying  the  completeness  of  a  transfer  made  by  him  sim- 
ply because  it  is  absolute  on  its  face.     This  result,  if  reached, 
would  make  all  things  in  action  practically  negotiable.     Accord- 
ing to  the  law  merchant  '*  negotiability"  consisted  of  two  ele- 
ments: Firsts  the  fact  that  the  transferee  obtained  the  legal 
title  and  could  sue  at  law  in  his  own  name;  and,  second^  the 
fact  that  the  transferee  in  good  faith  and  for  value,  took  free 
from  all  equities  and  nearly  all  defenses  subsisting  in  favor  of 
prior  parties  to  the  paper.     The  first  of  these  elements  now  be-* 
longs,  in  the  great  majority  of  the  states,  to  all  things  in  action. 
There  is,  as  it  seems  to  me,  an  evident  tendency,  on  the  part  of 
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the  courts  in  many  states,  to  enlarge  the  scope  of  the  second 
element,  and  to  extend  it  also  to  all  species  of  things  in  action 
Trhich  are  embodied  in  contracts  or  instruments  in  writing. 

§  712.  Subsequent  Assignee  Obtaining  the  Legal  Title 
may  be  Protected  aa  a  Bona  Fide  Purchaser. — In  the  dis- 
cussions of  the  foregoing  paragraphs/  it  has  been  constantly 
assumed  that  the  assignee  had  acquired  only  an  equitable  title, 
in  order  that  he  might  take  subject  to  the  equities  subsisting 
in  favor  of  a  prior  assignee  or  of  a  third  person.  If  in  addition 
to  his  equitable  interest  conferred  by  the  assignment,  he  has 
also  obtained  the  legal  title,  or  even  if  his  situation  is  such  that 
he  has  the  best  right  to  call  for  the  legal  title,  then  the  doctrine 
of  purchase  for  a  valuable  consideration  and  without  notice  may 
apply  so  as  to  protect  him  against  all  such  outstanding  equities. 
It  should  be  constantly  borne  in  mind  that  priority  of  time  gives 
precedence  of  right  among  successive  and  conflicting  equitable 
interests,  only  when  these  equitable  interests  are  equal  in  their 
nature  or  incidents.  An  illustration  may  be  seen  in  the  decis- 
ions of  many  able  courts  with  respect  to  dealings  in  shares  of 
stock.  Where  a  transfer  of  a  certificate  has  been  made  by  the 
owner's  own  signature,  but  procured  only  through  the  fraud, 
breach  of  duty,  or  conversion  of  the  person  who  actually  effects 
the  first  assignment,  or  without  consideration  or  upon  an  illegal 
consideration,  and  even  where  the  transfer  is  accomplished 
solely  by  a  forgery  of  the  owner's  name  to  the  indorsement  and 
power  of  attorney,  and  the  certificate  thus  comes  into  the  hands 
of  a  purchaser  for  a  valuable  consideration  and  without  notice, 
and  he  perfects  his  legal  title  by  surrendering  the  original  cer- 
tificate to  the  corporation  and  receiving  a  new  one  in  his  own 
name,  and  by  procuring  the  transaction  to  be  properly  entered 
upon  the  company's  transfer  books,  which  thereupon  show  him 
to  be  the  legal  owner  of  the  shares,  the  assignee  under  these 
circumstances,  as  is  held  in  many  cases,  obtains  a  complete 
precedence  over  the  original  owner;  he  is  not  liable  to  the 
owner  for  the  shares  nor  for  their  value;  the  owner's  remedy,  if 
any  exists  at  all,  is  against  the  corporation  alone,  to  compel  it 
either  to  issue  new  shares  or  to  pay  the  value  of  the  old  ones.' 

» Viz.,  from  §§  707  to  711.  Mass.  110,  IIZ     PlaintifTs  certificate 

'  This  conclusion  has  been  reached  of  shares  with  a  forged  power  of  at- 

1  cases  of  forgert/f  and  it  would  a  tomoy,   was  delivered,   without   his 

fortiori  seem  to  follow  in  cases  of  knowledge  or  assent,  to  an  auctioneer 

fraud,  conversion,  want  of  considera-  for  sale;  this  certificate  was  surren- 

tion,  etc. ;  in  the  latter  cases,  however,  dered  to  the  corporation  and  it  issued 

the  corporation  mio/U  not  be  liable,  a  new  one  in  tlie  name  of  the  auc- 

Pratt  v.  Taunton  Copper  M.  Co.,  123  tioneer,  who  sold  and  delivered  it  to 
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These  decisions  should,  on  principle,  apply  to  and  protect  the 
assignee  of  every  other  species  of  thing  in  action  who  has  ac- 
quired the  legal  title. 

§  713.  Successive  Assigiiinepts  by  Same  Assignor  to 
Difi^rent  Assignees. — ^The  remaining  case  to  be  considered 
under  this  head,  as  mentioned  in  a  former  paragraph,^  is  that 
of  successive  transfers  of  the  same  thing  in  action  made  by  the 
same  person — the  creditor  party — to  dilBTerent  assignees.  The 
American  decisions  upon  this  particular  case  can  not  be  recon- 
ciled. I  can  only  present  those  settled  doctrines  of  equity 
which,  it  would  seem,  should  apply  to  and  govern  such  a  con- 
dition of  circumstances.  In  England  and  in  several  of  the 
states  the  rule  giving  to  the  assignee  who  first  notifies  the 
debtor  party  or  trustee,  a  precedence  over  all  others,  even  those 
who  are  earlier  in  date,  furnishes  a  certain  and  simple  criterion 
for  determining  the  priority,  it  being  remembered  that  this  rule 
is  confined  to  pure  personal  things  in  action,  and  does  not  ex- 
tend to  liens  and  other  equitable  interests  in  real  estate.'  lu 
the  states  where  the  rule  referred  to  does  not  prevail,  the  ques- 
tion must  turn  upon  other  doctrines.  If  the  interests  are  equi- 
table in  their  nature,  and  the  equity  of  no  assignee  is  intrinbi- 

a  bona  fide  purchaser  for  value  and  ton  v.   Renton,  In   R.,  9  Eq.    181; 

without  notice,  and  this  assignee  in  Tayler  v.  Great  Ind.  Pen.  R*y,  4  l>e 

turn  surrendered  the  second  certificate  G.  &  J.  559;  Denny  v.  Lyon,  38  Pa. 

and  received  a  third  one  issued  to  St.  98.     See  also,  to  the  same  effect, 

himself.    The  owner  brought  a  suit  in  Sewall  v.    Boston  Water  P.   Co.,  4 

equity  against  the  corporation  and  the  Allen,  277;   Loring  v.  Salisbury  Milis, 

purchaser.     The  court  held,  (1)  That  125  Mass.  138;  Pratt  v.  Boston  &  A. 

the  plaintiff  could  maintain  a  suit  R.  R.,  126  Id.  443;  Machinists*  Nat. 

against  the  corporation  to  compel  it  B'k   v.    Field,   Id.   345.     (This  case 

to  issue  a  certificate  of  a  like  number  holds   that   the    bank,  after  having 

of  shares  to  him,  and  to  pay  him  all  obeyed  the  decree  under  the  circum- 

the  dividends  thereon;  citing:  Ashby  stances  stated  in  123  Mass.  trnpra,  can 

V.  Blackwell,  2  Eden,  299;  Ambl.  503;  not  maint4un  any  suit  for  reimburse- 

Sloman  V.  Bank  of  Eng.,  14  Sim.  475;  ment  against  the  purchaser.)     Tele- 

Midknd  R'y  v.  Taylor,  8  H.  L.  Cas.  graph  Co.   v.  Davenport,  7  Otto  (97 

751;   Pollock  v.  Nat.  B'k,  7  N.  Y.  U.  S.)  369  (holds  the  corporation  lia- 

274.      But  (2)  the  plaintiff  was  en-  ble,  but  rather  implies  than  expressly 

titled  to  no  relief  against  the  pur-  declares  the  purchaser  notto  be  liable), 

chaser,  who  was  a  purchaser  in  good  The  following  Galifomia  decisions  in- 

faith  for  a  valuable  consideration  and  volve,  if  they  do  not  expressly  declare, 

without  notice,  and  who  did  not  hold  the  same  rule:  Brewster  v.  ISime,  4*2 

the  certificate  oJfsJiares  which  Hie  plaint'  CaL  139,   147;  Thompson  v.  Toland, 

i/f  had;  citing  Bank  v.   Lanier,   11  48  Id.  99;  Winter  v.  Belmont  Miii. 

Wall.  369;  In  re  Bahia  etc.  R'y,  L.  Co.,  53  Id.  428,  432  (but  see  Sherwood 

R.,  3  Q.  B.  584,  and  the  Massachu-  v.  Meadow  Valley  M.  Co.,  50  Id.  412); 

setts  cases  hereafter  named  in  this  People  v.  Elmore,  35  Id.  653;  Weston 

note.     (3)   If  the  purchaser  claimed  v.  Bear  Riv.  etc  Co.,  5  Id.  186;  6  Id. 

under  a  transfer  which  he  knew  or  425;  Naglee  v.  Pac.  Wharf  Co.,  20ld. 

was  bound  to  know  to  be  forged  or  529,  533. 

invalid,   a  different   case    would  be  ^  See  §  707. 

presented,  citing  (3)ottam  v.  Eastern  ^  See  vupra,  §§695^697. 
Co.  R'y,  1  Johns.  &  Hem.  243;  Johns- 
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cally  superior  to  the  others,  tbe  settled  principle  of  equity 
should  control,  that  the  order  of  time  determines  the  order  of 
priority;  or,  in  other  words,  that  the  subsequent  assignee  takes 
subject  to  the  rights  of  the  one  prior  in  time;  and  this  principle 
has  been  applied,  in  such  cases,  by  many  able  decisions.^  On 
the  other  hand,  if  the  subsequent  assignee  has  acquired  the 
legal  title,  and  was  a  purchaser  in  good  faith  for  a  valuable  con- 
sideration and  without  notice,  be  is  protected;  and  this  doctrine 
of  bona  fide  purchase  seems  to  have  been  extended,  by  some  de- 
cisions, to  subsequent  assignees  who  had  only  obtained  an 
equitable  interest.  * 

§  714.  3.  Eq[uities  in  Favor  of  Third  Persons.— Equities 
in  favor  of  third  persons  through  whom  the  title  to  the  thing  iu 
action  has  never  passed,  and  those  in  favor  of  a  former  assignor, 
are  inti&oately  connected;  indeed,  they  are  only  different  phases 
of  the  same  doctrine,  and  must  stand  or  fall  together.  If 
the  imperfection  of  an  assignee's  title  is  not  confined  to  equities 
subsisting  in  favor  of  the  debtor  party,  there  is  no  reason  iu 
the  nature  of  things  why  it  should  not  extend  to  the  equities 
of  all  other  parties — third  persons  as  well  as  previous  holders 
and  assignors;  in  fact,  the  doctrine  would  apply  with  fewer  ex- 
captions  in  the  case  of  third  persons  than  in  the  case  of  prior 
assignors.  As  a  third  person,  although  having  some  interest  or 
claim  which  constitutes  his  '*  equity,"  has  never  been  an  owner 
or  bolder  of  the  chose  in  action,  and  has  never  transferred  it,  his 
conduct  towards  it  can  not,  in  'general,  enable  the  assignee  to 
invoke  against  him  the  doctrine  of  estoppel.  These  conclusions 
are  fully  sustained  by  judicial  authority.  Wherever  the  nar- 
rower view  that  an  assignee  takes  subject  only  to  the  equities  of 
the  debtor  has  been  rejected,  and  the  theory  of  "  latent" 
equities  has  been  disregarded,  the  courts  have  described  the 
assignment  as  subject  to  all  claims  existing  against  the  assignor, 
have  laid  down  the  rule  in  comprehensive  and  positive  terms, 
that  the  assignee  takes  subject  to  cUl  equities,  latent  or  open,  of 
third  persons.  Of  course,  the  "  equity,"  in  such  a  case,  must 
be  some  subsisting  claim  to  or  against  the  thing  inaction  itself, 
or  the  fund  which  it  represents,  which  the  third  person  held 

*  Taylor  v.  Bates,  6  Cow.  376;  Muir  •  See  Judson  v.  Corcoran,  17  How. 

v.  Schenck,  3  Hill,  228;  Pratt's  Appeal,  612,  and  other  decisions,  whore  a  sub- 

77  Fa.  ^t.  (27  P.  F.  Sm.)  378,  381;  sequent  assignee  without  notice  has 

0(M>n  V.  Heed,  79  Pa.  St.  240;  Lindsay  been  protected  by  obtaining  a  legal 

V.  Wilson,  2  Dcv.  &  Bat.  £q.  85;  Al-  title  or  advantage,  or  by  his  diligence 

len  V.  Smitbennan,  6  Ired.  £q.  341;  orthe  laches,  etc.,  of  the  priorassignee, 

Wallston  V.  Bra.swell,  1  Jones  Eq.  137;  suyra,  §  698,  and  notes. 
Downer  v.  The  Bank,  39  Vt.  25,  32. 
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and  coald  have  enforced  if  it  had  remained  in  the  hands  of  the 
assignor;  as,  for  example,  a  lien  or  charge  upon  the  fund  or 
some  part  of  it,  or  upon  the  security,  or  an  equitable  ownership 
or  right  to  the  fund  or  security,  and  the  like.^  The  case  of  sub- 
sequent execution  or  attachment  creditors  of  the  assignor  stands 
upon  a  somewhat  different  footing,  since  their  equities  in  the 
subject-matter  are  not  existing  at  the  time  of  the  assignment. 

§  715.  Contrary  Rule,  that  Assignments  of  Things  in 
Action  are  Free  ftom  Latent  Equities  in  Favor  of  Third 
Persons  or  Previous  Assignors. — On  the  other  hand,  the 
conclusions  reached  b}'  this  imposing  line  of  authorities  have 
been  wholly  rejected.  Able  judges  and  courts  have  maintained 
the  position  that  assignments  of  things  in  action  are  subject 
only  to  equities  of  the  debtor  party;  that  thej*^  are  never  subject 
to  equities  in  favor  of  third  persons,  and  especially  that  they 
are  free  from  that  kind  of  prior  claim  often  called  *'  latent 
equities.'"    Although  this  direct  conflict  can  not  be  completely 

^  Daviea  v.  Austen,  1  Yes.  247,  per  Van  R.  obtained  a  priority,  and  S.  S. 
Lord  Thurlow;  Mangles  v.  Dixon,  3  took  the  one  assigned  to  him  subject 
H.  L.  Cas.  702,  731;  Bebee  v.  Bank  of  to  all  the  equities  which  Van  R.  had 
K.  Y.,  1  Johns.  529,  552,  per  Spencer,  against  the  assignor  Van  D.  and  in  or 
J.,  p.  549,  per  Tomkins,  J.  (in  these  upon  the  land);  Taylor  v.  Bates,  5 
cases  the  rule  is  laid  down  in  the  most  Cow.  376  (A.,  a  bona  fide  assignee  of 
general  form);  Shropshire  etc.  R'y  v.  an  entire  pecuniary  demand  held  sub- 
The  Queen,  L.  R.,  7  H.  L.  496  (A.,  ject  to  the  rights  of  B.,  who,  by  a  pre- 
for  value  and  without  notice,  obtained  vious  arrangement  with  the  creditor- 
an  equitable  interest  by  assignment  assignor,  was  entitled  to  a  portion  of 
in  certain  shares  of  stock  from  B.  who  the  proceeds);  Muir  v.  Schenck,  3 
had  the  legal  tUU.  A. 's  interest  was -Hill,  228  (disapproving  of  dicta  of 
held  subject  to  the  rights  of  a  ccului  Chancellor  Kent  in  Murray  v.  Lyl- 
que  tnuftf  O.,  for  whom  B.  really  held  bum,  2  Johns.  Ch.  441,  443);  Brooks 
the  sharesastrustee:  see  the  cases  cited  v.  Record,  47  111.  30  (assignee  of  a 
in  the  opinions);  Bush  v.  Lathrop,  negotiable  note  and  chattel  mortgage 
22  N.  YT  5:^,  per  Denio,  J.  (a  most  after  maturity,  held  subject  to  the 
able  review  of  the  preceding  authori-  rights  of  one  who  had  purchased  the 
ties);  Schafer  v.  Reilly*  50  N.  Y.  61,  chattels  for  value  and  without  notice 
67,  68,  per  Allen,  J. ;  Trustees  etc.  v.  after  the  mortgage  was  given;  the 
Wheeler,  61  Id.  88, 104-106,  U3,  114,  mortgagee  had  estopped  himself  by  his 
per  Dwight,  J. ;  Greene  v.  Wamick,  conduct  from  enforcing  the  mortgage 
64  Id.  220,  224,  225  (the  rule  fully  against  such  purchaser,  and  the  as- 
discussed  and  applied  to  equities  of  signee  was  affected  by  tlie  same  eqni- 
third  persons);  Van  Rensselaer  v.  ty);  Allen  v.  Watt,  79  111.  284  (as- 
Stafford,  Hopk.  Ch.  569,  575,  affirmed;  signee  of  a  judgment  held  subject  to 
9  Cow.  316,  318  (Van  D.  bought  lands  a  Tien  acquired  by  creditors  previous 
from  Van  R.  on  credit;  sold  part  to  to  the  assignment);  Pindall  v.  Trevor, 
W. ,  from  whom  he  took  two  mort-  30  Ark.  249;  Trabue  v.  Bankhead,  2 
^ages  of  the  same  date  for  the  price,  Tenn.  Ch.  412;  Farrish  v.  Brooks,  4 
intending  to  assign  one  of  them  to  Brews.  (Pa.)  154;  Bradley  v.  Root,  5 
Van  R.  as  security  for  the  debt  due  Paige,  632;  Poillon  v.  Martin^  1  Sandf. 
him.  Both  mortgages  were  recorded  Ch.  569;  Maybin  v.  Kirby,  4  Rich. 
at  the  same  time;  he  first  assigned  one  £q.  105;  Judson  v.  Corcoran,  17  How. 
of  them  to  Van  R.  and  afterwards  as-    (17.  S.)  612. 

signed  the  other  to  S.  S. ,  who  was  a  '  Livingston  v.  Dean,  2  Johns.  Ch. 
bona  fide  purchaser  for  value,  etc.  479;  Murray  v.  Lylbum,  2  Id.  441, 
Held,  that  the  mortgage  assigned  to   443  (the  opinion  of  Chan.   Kent  in 
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"reconciled,  jet  the  apparent  discrepancy  which  exists  among 
similar  cases  may  be  explained  and  at  least  partly  removed  by 
certain  well-settled  principles  of  equity  which  are  recognized  by 
all  courts.  The  equity  of  the  second  assignee  may,  from  some 
intrinsic  element  or  some  external  incident,  be  "  superior,"  and 
may  therefore  be  entitled  to  a  precedence;  or  the  second  assignee 
may  have  obtained  a  legal  title,  so  that  the  doctrine  of  bona  fide 
purchaser  for  a  Taluable  consideration  will  apply  and  give  him 
protection;  or  the  holder  of  the  prior  equity  may  have  been 
guilty  of  laches  or  other  conduct  making  it  inequitable  to  sub- 
ject an  innocent  subsequent  assignee  to  his  claim  .^ 

§  716.  Equitable  Estates,  Mortgages,  Liens,  and  Other 
Interests. — Having  thus  considered  the  general  principles  con- 
cerning[  priority  in  their  effect  upon  assignments  of  pure  things 
in  action,  I  shall  now  examine  their  application  to  another  group 
of  equitable  interests  in  property,  including  estates,  liens, 
charges,  and  the  like.  The  general  doctrines  which  control 
these  kinds  of  interests,  and  determine  their  order  of  priority. 
Lave  been  presented  in  the  former  part  of  this  section,  and  re- 
quire no  further  discussion;  it  only  remains  to  illustrate  their 
application  under  various  circumstances  to  different  conditions 
of  fact.  It  will  be  remembered  that  among  equitable  interests 
only  in  the  same  subject-matter,  otherwise  equal,  the  order  of 
time  controls;  that  between  two  or  more  equities,  one  may  be 
intrinsically  superior  in  its  nature,  and  thus  entitled  to  the  pre- 
cedence; that  between  an  equitable  title  and  a  legal  title  in  the 
same  thing,  the  latter  generally  prevails;  and  finally  the  priority 
resulting  from  order  of  time  merely,  or  that  resulting  from  the 
superior  nature  of  the  equity  itself,  or  that  belonging  to  a  legal 
title,  may  be  postponed  or  defeated,  in  various  manners,  and  by 
various  incidents,  among  which  the  most  important  are,  notice 
given  to,  or  fraud  or  negligence  of,  the  holder  of  the  interest 
which  would  otherwise  have  been  preferred.' 

these  cases  seems  to  be  the  authority  Wenrich,  4  Harris,  365;  Moore  v.  Hoi- 

ou  which  all  the  later  similar  decisions  combe,  3  Leigh,  597;  Ohio  Life  Ins. 

are  rested.     His  opinion  on  this  point  Co.  v.  Ross,  2  Md.  Ch.  25,  39.    An 

has  been  repeatedly  overruled  by  the  assignee  for  value  and  without  notice 

New  York  courts;  see  Muirv.Schenck,  of  a  chattel  mortgage,  fraudulent  as 

3Hill,228,andBushv.Lathrop,9u/7ra);  against  the  creditors  of  the  mortgagor, 

Debee  v.  B*k  of  N.  Y.,  1  Johns.  529,  obtains  a  good  title  superior  to  the 

573,  per  Kent,  C.  J. ;  James  v.  Morey,  equities  of  such  creditors.     Sleeper  v. 

2  Cow.  246,  ^S,  per  Sutherland,  J.;  Chapman,  121  Mass.  404;  see  also, 

Losey  v.  Simpson,  3  Stockt.  Ch.  246;  upon  the  general  question  discussed  in 

Bloomer  y.  Henderson^  8  Mich.  395,  the  text,  Sumuer  v.  Waugh,  56111. 531. 
402;Croftv.Bunster,9Wisc.503,608;       *See  mipra,  §  698,  quotation  from 

Mott  v.  Clark,  9  Pa.  St.  (9  Barr.)  399,  Judson  v.  Corcoran,  17  How.  (U.  S.) 

404;  Taylor  v.  Gitt,  10  Id.  428;  Metzgar  612,  and  other  cases  cited. 
V.  Metzgar,  1  Bawle,  227;  McCounell  v.       '  See  supra,  §§  6S3-€92. 
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§717.  Dootrine  of  Priorities  Greatly  Modified  by  the 
Recording  Acts. — These  doctrines,  forming  a  most  important 
part  of  the  equity  jurisprudence,  have  been  well  settled,  applied 
to  every  kind  of  equitable  estate,  lien,  and  interest,  and  illus- 
trated by  innumerable  examples.  The  scope  and  operation  of 
these  purely  equitable  doctrines  throughout  the  United  States 
have  been  greatly  broken  in  upon  and  modified  by  the  various 
recording  acts;  so  that  any  uniformity  of  the  practical  rules  has 
been  made  virtually  impossible.  The  provisions  of  the  record- 
ing acts  differ  exceedingly  in  the  different  commonwealths,  as 
has  been  shown  in  the  preceding  section.^  In  some  states,  only 
'*  conveyances,"  including  deeds  and  mortgages,  are  to  be  re- 
corded; in  others,  every  kind  of  instrument  creating  or  assign- 
ing any  interest  in  or  lien  or  charge  upon  land,  and  even  instru- 
ments dealing  only  with  personal  property,  may  be  recorded. 
A  similar  diversity  exists  in  the  statutory  provisions  regulating 
the  effect  of  docketed  judgments.  Another  cause  which  has 
disturbed  the  uniformity  of  rules  upon  this  general  subject,  is 
found  in  the  various  theories  which  prevail  concerning  the 
nature  and  effect  of  mortgages  of  land;  theories  which  are  not 
only  unlike  the  common  law  and  equitable  system  originally 
settled  in  England,  but  which  greatly  differ  among  themselves. 
To  discuss  in  an  exhaustive  manner  the  subject  of  priorities 
as  modified  by  the  statutory  legislation,  and  to  present  all  the 
rules  growing  out  of  their  local  recording  acts,  as  settled  in  the 
various  states,  would  plainly  transcend  the  limits  of  this  work, 
and  would,  in  fact,  require  a  volume  by  itself;  for  such  an  ex- 
tended and  minute  treatment  the  reader  must  be  referred  to 
treatises  upon  mortgages  and  conveyancing,  and  to  the  decis- 
ions in  each  state  which  have  given  a  construction  to  its  own 
statutes.  I  shall  endeavor  simply  to  illustrate  the  well-settled 
doctrines  of  equity,  independent  of  statutory  rules,  and  then 
to  describe  some  effects  of  the  registration  system,  with  the 
modifications,  somewhat  different  in  different  commonwealths, 
which  it  has  introduced. 

§718.  I.  Priority  ofTime  among  Equal  Equities. —The 
general  doctrine  is  well  settled,  as  already  stated,'  that  among 
successive  equitable  estates,  liens,  and  interests  which  are 
equal — that  is,  where  neither  claimant  holds  the  legal  estate  or 
has  the  best  right  to  call  for  it,  and  neither  is  intrinsically  su- 
perior to  the  others,  nor  is  affected  with  any  collateral  incident, 
such  as  negligence  or  fraud — the  order  of  time  controls,  even 

^  See  supra,  §  646.  '  See  supra,  §§  678,  682. 
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though  a  Bubseqnent  holder  acquired  his  interest  without  any 
notice  of  the  prior  one.  Under  these  circumstances  the  maxim, 
qui  prior  est  iemporey  potior  eat  jure,  applies.  The  doctnne  has 
been  fully  recognized  and  constantly  enforced  by  American 
courts,  wherever  its  operation  has  not  been  interfered  with  or 
modified  by  the  recording  acts.^  The  equities  to  which  this 
rule  has  been  most  frequently  applied  by  the  English  courts  are 
equitable  mortgages,  especially  those  created  by  a  deposit  of 
title-deeds,  a  kind  of  security  almost  unknown  in  this  country. 
In  order  to  accurately  appreciate  the  decisions  upon  this  sub- 
ject, it  is  important  to  keep  in  mind  the  peculiar  rules  concern- 
ing the  nature  of  legal  and  equitable  mortgages,  which  prevail 
in  the  English  law;  and  which  are  in  many  respects  different 
from  our  own  system.' 

§719.  Illustrations:  Simultaneous  Mortgages;  Substi- 
tuted liiens,  etc. — It  has  naturally  followed,  from  the  pro- 
visions of  the  recording  acts,  and  from  the  quite  different  modes 
of  conducting  business  prevailing  in  this  country,  that   the 

*  Phillips  v.  Phillipc:,  4  De  G.  F.  &   of  the  one  first  in  order  of  time,  see 

J.  208,  215,  218;  Cave  v.  Cave,  L.  R.,    Layard  v.  Maud,  L.  R.,  4  Eq.  397, 

1.5  Ch.  D.  639,  640  (interest  of  a  cc^iwi   406;  Hunter  v.  Walters,  Id.,  11  Eq. 

t/ite  trust  and  an  equitable  mortgage);   292;  Pease  v.  Jackson,  Id.,  3  Ch.  576. 

Rice  V.  Ric4,  2  Drew.  73  (vendor's   If  the  legal  owner  of  land  ^ives  a  first 

lien  and  equitable  mortgage);  Bradley   mortgage  on  it  to  A.  in  the  ordinary 

V.  Riches,  L.  R.,  9  Ch.  D.   189  (two   form  known  to  the  common  law,  of  a 

equitable  mortgages);  Dixon  v.  Muck-    deed  with  a  condition,  this  is  of  course 

Icston,  L.  R.,  8  Ch.  155;  Newton  v.    a  legal  mortgage;  A.  obtains  and  holds 

Newton,  L.  R.,  4  Ch.  143;  6  Eq.  135,    the  legal  title  and  estate,  if  the  mort- 

140;  Waldy  v.  Gray,  L.  R.,  20  Eq.    gage  is  of  the  fee,  then  his  estate  is 

238;  Thorpe  v.  Holdsworth,  L.  R.,  7    the  le^  fee.     While  this  first  mort- 

Id.   139;  Cory  v.  Eyre,  1  De  G.  J.  &   gage  is  outstanding,  all  subsequent 

S.   149,   163;  Roberts  v.  Croft,  2  De   mortgages  of  the  same  land  to  B.,  C, 

G.  &  J.  1;  Beckett  v.  Cordley,  1  Bro.    D.,  etc.,  no  matter  what  maybe  their 

Ch.  353,358;  Mackrethv.  Symmons,  15   forms,  are  necessarily  equitable  mort- 

Ves.  329,  354;  Wilmot  v.  Pike,  5  Hare,    gages;  even  if  such  a  subsequent  mort- 

14;  Potter  v.  Sanders,  6  Id.  1;  Ford   gage  be  in  the  form  of  a  legal  convey- 

T.  White,  16Beav.  120;  Berry  v.  Mut.    ance,  it  can  only  convey  an  equitable 

Ins.  Co.,  2  Johns.  Ch.  603;  Cherry  v.    estate,  since  the  legal  estate  has  al- 

Monro,  2  Barb.  Ch.  618;  Grosvenor   ready  been    conveyed   away  and  is 

V.  Allen,  9  Paige,  74,  76;  Thorpe  v.    vested  in  the  first  mortgagee  A.     This 

Durbon,  45  Iowa,    192;    Hoadley  v.    is  the  settled  rule  necessarily  result- 

Hadley,  48  Ind.  452;  Stevens  v.  Wat-   ing  from  the  English  theory  of  mort- 

son,  4  Abb.  App.  Dec.  302;  Littlefield   gages.    Again,  if  the  legal  owner  of 

V.   Nichols,  42  Cal.  372;  Walker  v.    umd  creates  a  first  mortgage  upon  it 

Matthews,  58  HI.  196u  by  depositing  all  his  title-deeds  with 

'  With  respect  to  priorities  between   A. ,  A.  's  interest  is  certainly  an  equita- 

snocessive    equitable    mortgages,    see   ble  mortgage;  but  since  he  is  first  in 

Bradley  v.  Riches,  L.  R.,  9  Ch.  D.    order  of  time,  and  possesses  all  the 

189;  Dixon  v.  Muckleston,  L.  R,  8   legal  muniments  of  title,  and  has  the 

Ch.  155;  Waldy  v.  Gray,  L.  R.,  20   right  to  call  for  the  execution  of  an 

Ei|.  238;  Thorpe  v.  Holdsworth,  7  Id.    ordinarylegalmortgage  by  conveyance 

139,  and  other  cases  cited  in  last  note,    in  order  to  perfect  his  security,  hia 

With  respect  to  such  priority  where   position  is  plainly  similar  to  that  of  a 

there  has  been  negligence  on  the  part   legal  mortgagee. 
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questions  presented  to  the  American  courts  for  decision  hare 
been  of  another  character,  arising  from  other  circumstances. 
Among  these  questions,  one  relates  to  simultaneous  mortgages 
or  other  liens.  ^  Two  or  more  mortgages  having  been  given  at 
the  same  time,  or  as  parts  of  the  same  single  transaction,  with 
the  intention  that  they  should  be  simultaneous  liens,  they  may 
perhapsbe  recorded  on  different  days,  and  the  court  may  be  called 
upon  to  settle  the  equities  between  the  mortgagees  or  their 
assignees.     A  second  and  most  important  question  concerns 

^  Morse  v.  Brockett,  67  Barb.  234.    mortgages  are  given  wiUi  an  a^rce- 
A  first  mortgage  being  given  to  A.    ment  that  they  are  to  be  equal  hens, 
and  a  second  to  B.,  both  on  the  same   the  earlier  record  of   one  gives  no 
land,  and  as  a  part  of  one  and  the   priority  over  the  other,  even  to  an 
same  arrangement,  no  money  passing  assimee  of   the  one  first  recorded, 
between  the  jmrties  at  the  time,  B.    Such  assignee  is  charged  with  notice 
may  insist  that,  as  against  his  own   by  the  record  of  the  other  mortgage, 
mortgage,  A.'s  mortgage  has  no  force   Ix  both  the  mortgages,  or  either  of 
except  to  the  extent  that  A.  has  per-   them,  contain  a  stipulation  that  they 
formed  the  agreement  under  which   are  to  be  simultaneous,  or  a  statement 
they  were  given.    The  consideration   that  both  were  given  for  purchase 
of  A.*s  mortgage  was  his  undertaking   money,  then  the  first  record  of  one 
to  satisfy  the  mortgagor's  liabilities   will  give  it  no  priority  cither  in  the 
to  the  amount  of  twenty  thousand   hands  of  the  mortgagee  or  of  an  as- 
dollars.     Held^  that  he  could  only  en*   signee.    Greene  v.  Wamick,  64  N.  Y. 
force  to  the  extent  he  had  performed   2S).    On  the  other  hand,  if  simul- 
his  agreement.     Also,  by  his  agree-   taneous  mortgages  are  given  to  difier- 
ment,  he  became,  as  between  himself   ent  persons,   as   parts  of  the  samo 
and  the  mortgagor,  with  respect  to   transaction,  each  having  notice  of  the 
these  liabilities,  the  principal  debtor;   other,  their  priorities  as  betic^'en  tfie 
and  when  he  had  satisfied  judgments   mortgagees    wiU    depend    upon    the 
against  the  mortgagor,  he  could  not   equities    intrinsically    belonging    to 
hold  them  as  assignee,  and  enforce   them,  without  reference  to  the  order 
them  against  the  mortgagor.      Van   of  recording.     Rhodes  v.  Canficld,  8 
Akenv.Gleason,d4Mich.  477.  Where   Paige,  545;  Jones  v.  Phelps,  2  Barb, 
two  mortgages  are  of  even  date,  and   Ch.440;  Pomeroy  v.  Latting,  15  Gray, 
intended  to  be  simultaneous,  but  re-   435;   Sparks  v.  State  B'k,  7  Blackf. 
corded  on  different  days,  the  fore-   469.     If,  however,  one  of  these  mort* 
closure  of  one  of  them  by  advertise-   gages  is  assigned  to  a  bona  fide  pur- 
ment  would  not  settle  the  equities  of   chaser  for  value  and  without  notice, 
the  purchaser  at  the  sale  and  of  the    he  may  by  obtaining  the  earliest  record 
person  holding  the  other;  a  suit  in   secure  the  priority  over   the  other 
ec^uity  would  be  necessary  to  deter-   which    has    intrinsically    a  superior 
mme  tlieir   respective   rights.      The   equity.    Coming  v.  Murray,  3  Barb, 
fact  that  the  one  recorded  on  the  later   652.     If  a  grantee  of  land,  as  a  part  of 
day  bore  an  acknowledgment  of  an   his  purchase,  and  the  whole  cunstitut- 
earlier  date,  does  not  show  that  it  was   ing  one  transaction,  gives  a  mortgage 
intended    to  be    the  prior  security,    back  to  hisgrantorforpurchaso  money, 
Gausen  v.  Tomlinson,  23  N.  J.  Eq.    andalsoamortgage  to  another  person, 
(8  C.   £.  Green),  405.     Where  two   and  the  deed  and  two  mortgages  are 
mortgages  on  the  same  land  are  given   recorded  at  the  same  time,  the  pur- 
at  the  same  time  to  the  same  person,    chase-money  mortgage  to  the  grantor 
an  earlier  record  of  one  will  not  give   is  entitled  to  the  prioritv.     Clark  v. 
it  any  precedence  over  the  other,  even   Brown,  3  Allen,  609;  and  see  Dusen- 
when  between  assignees.    Such  mort-   bury  v.  Hulbert,  2  T.  &  C.  177.     This 
gages,  in  the  hands  of  different  as-   subject  is  more  fully  discussed  in  1 
signees,  are  concurrent  liens,  pa^ble   JonesonMort.,§§  666-568,  from  which 
ratably,  if  necessary.    Gausen  v.  Tom-   a   portion    of    this    note    has   been 
linson,  tntpra;  Howard  v.  Chase,  104   borrowed. 
Moss.  249.    Where  two  simultaneous 
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the  respective  claims  of  precedence  between  a  prior  unrecorded 
mortgage  or  other  specified  equitable  lien,  and  a  subsequent 
docketed  judgment.'  Another  question  relates  to  the  effect  of 
substituting  a  different  lien  in  the  place  of  one  already  existing, 
whether  the  substituted  lien  retains  the  precedence  which  be- 
longed to  the  one  which  it  has  replaced.'  Very  many  cases 
have  arisen,  involving  special  facts,  and  depending  for  their 
decision  upon  their  particular  circumstances.  Some  of  them 
have  been  placed  as  illustrations  in  the  foot-note.' 

§  720.  n.  One  Equity  IntriBBioally  the  Superior.  Prior 
General  and  Subsequent  Speclfio  Uen. — The  doctrine  has 
already  been  stated,^  that  where  one  of  two  equities  is  intrin- 
sically the  superior,  it  is  entitled  to  precedence;'  and  that  an 

'This    particular   question,   which  actually  later  in  date.     Eggeman  v. 

has  given  rise  to  a  direct  conflict  of  Eggeman,  37  Mich.  436.     &e  x>aitic8 

opinion,  is  more  fully  examined  under  to  a  mortgage  agreed  that  a  new  one 

the  next  head  {infra,  §§  721-724),  and  should  be  substituted.     On  the  same 

I  simply  here  cite  some  of  the  cases  in-  day  that  this  substituted  security  was 

Tolving  it.     Galway  v.   Malchow,  7  completed,  but  executed  and  recorded 

Neb.  285;  King  v.  Portis,  77  N.  C.  beforcit^anothermortgagQwassecretly 

25;  Corpman  v.  Baccastow,  84  Pa.  St.  eiven  to  the  mortgagor's  father-in- 

363;  Van  Thomiley  v.  Peters,  26  Ohio  uiw,   for  money  wMch  he  hatl  pre- 

St.  471;  Stevens  v.  Watson,  4  Abb.  viously  advanced  to  mortgagor's  wife. 

.  App.  Dec.  302;  Merriman  v.  Polk,  5  It  was  made  with  the  design  of  giving 

Hieisk.  717;  Fain  v.  Inman,  6  Id.  5;  him  priority,  but  without  his  partici- 

Wheeler  v.  Xirtland,  24  N.  J.  Eq.  nation:  /ye/(/,  that  this  mortgage  must 

(9  C.  £.  Green),  552;  Knell  v.  Buila.  be  postponed  to  that  of  the  plaintiff, 

Ass'n,  34  Md.  67.  since,  on  the  assumption  that  it  was 

'  It  will  bo  found,  I  think,  from  the  not  fraudulent,  the  mortgagee  had  no 

decisions,  that  no  general  rule  can  be  equities  which  could  make  it  anything 

formulated  which  shall  be  an  answer  but  a  second  mortgage  against  the 

to  this  question.     The  effect  of  the  plaintiff's  substituted  security.      In 

substitution,  in  retaining  the  original  Kitchell  v.  Mndgett,   37   Mich.   81, 

Eriority,  must  depend,  it  would  seem,  there  were    three    successive    mort- 

oth  upon  the  intent  of  the  parties,  gages,  and  K.  paid  off  and  discharged 

and  upon  the  mode  in  which  it  was  the  first  and  second,  and  then  took  a 

consunmiated.   Each  case  must,  there-  new  mortgage  for  the  amount  which 

fore,  to  a  certain  extent,  turn  upon  he  ha<l  thus  paid:  Held,  that  this  one 

its  own  special  circumstances.      In  was  subject  to  the  mortgage  No.  3, 

Thorpe  V.  Durbon,  45  Iowa,  192,  it  is  and  K.  could  not  keep  alive  the  lien 

said  that  in  exchanging  one  form  of  of  the  first  two,  so  as  to  give  his  mort< 

sefcurity  for   another,   for  the  same  gape  the  priority, 
dcbtj  no  other  lien  can  intervene  and       'Deere   v.  Young,  39  Iowa,  588; 

obtain  a  precedence.     A  vendor  in  a  Hemminway  v.   Davis,  24  Ohio   St. 

land  contract  retained  his  lien  on  tlie  150;   Duscnbury  y.  Hulbert,  2  T.  A; 

land  for  the  unpaid  price,  which  was  C  177;  Lowry  v.  McKinncy,  68  Pa. 

prior  to  a  mechanic's  lien  which  had  St.  (18  P.  F.  Sm.)  294;  Armstrong  v. 

Bubsefjucntly  arisen  and  attached  for  Ross,  20  N.  J.  Eq.   (5  C.  E.  Green), 

the  building  of  a  house  by  the  vendee.  109. 
'  Aftcnvards  the  vendor  gave  a  deed  of       *  See  supra,  §§  684-692.  ' 

conveyance  and  took  back  a  mortgage       ^  As  an  illustration,  in  Rice  v.  Rice, 

to  secure  the  purchase  price.     Thelien  2  Drew.  73,  a  vendor  conveyed,  with- 

of  this  mortgage,  it  was  held,  being  out  receiving  the  purchase  price,  but 

substituted  for  the  vendor's  lien,  re-  indorsing  the  receipt  of  it  upon  the 

taincd  the  precedence  which  had  be-  deed,  and  delivering  the  title-deeds  to 

longed  to  the  latter,  and  prevailed  the  grantee.     This  p^rantce  then  made 

over  the    mechanics'    lien,  although  an  equitable  mortgage  by  a  deposit  of 
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equitable  interest  in  rem,  such  as  that  created  by  a  mortgage^ 
contract,  trust,  and  the  like,  is  superior  to  a  mere  voluntary  in- 
terest, and  to  the  general  lien  of  a  judgment.  It  would  seem 
to  be  a  general  rule,  at  all  events  a  correct  deduction  from  set- 
tled principles,  that  where  there  is  a  prior  general  lien,  embrac- 
ing among  other  things  a  certain  subject-matter,  and  a  specific 
lien  is  subsequently  created  upon  that  same  particular  subject- 
matter,  not  voluntary  but  arising  from  a  new  and  valuable  con- 
sideration, such  subsequent  specific  lien  would  be  intrinsically 
superior,  and  therefore  entitled  to  the  precedence,  at  least  if  it 
were  acquired  by  the  holder  thereof  without  notice  of  the  prior 
general  incumbrance.  This  rule  is  certainly  recognized  by 
some  decisions^ 

§721.  Prior  Unrecorded  Mortgage  Superior  to  Subse- 
quent Docketed  Judgment. — The  most  important  question 
under  this  head  which  has  come  before  the  American  courts  re- 
lates to  the  respective  claims  arising  from  a  prior  specific  and 
a  subsequent  general  lien.  The  doctrine  is  certainly  established 
as  part  of  the  equity  jurisprudence,  and  rests  upon  the  solid 
basis  of  principle,  that  prior  equitable  interests  in  rem,  includ- 

the  title-deeds,  and  absconded.  Beldf  lien  upon  all  the  after  acquired  prop- 
that  the  vendor's  lien  for  the  unpaid  eTty,  which  is  superior  to  that  of  an 
l)rice,  although  prior  in  time,  must  be  ordinary  subsequent  judgment,  stiU 
postponed  to  the  equitable  mortgage,  if  such  subsequent  judgment'  is  con- 
fiecausQ  the  possession  of  the  title-  fessed  to  secure  the  payment  of  money 
deeds  Q,nd  tJiejact  of  the  indorsement  qf  advanced  at  the  time  on  the  faith  of 
(he  receipt  on  Uie  deed  made  the  mort-  it  by  the  judgment  creditor,  the  lat- 
gagee's  equity  superior.  See,  also,  ter  lien  thereby  becomes  entitled  to  a 
Kewton  v.  McLean,  41  Barb.  285.  precedence  over  the  prior  incumbrance 
'  In  re  Bamilton's  etc.  Ironworks,  by  the  mortgage,  citing  to  the  same 
L.  R.,  12  Ch.  D.  707,  710,  711.  A  effect,  Hulett  v.  Whipple,  58  Barb, 
company  gave  a  mortgage  of  all  its  224.  In  Fain  v.  Inmau,  G  Heisk.  5, 
laud,  fixtures,  stock  in  trade,  and  its  it  is  held  that  where  the  vendor  con- 
undertaking,  to  secure  its  bondholders  veys  the  legal  title  without  retaining 
and  other  creditors.  The  company  a  lien  for  the  purchase  money  in  any 
afterwards  borrowed  a  sum  of  money  express  manner,  his  right  to  enforce 
to  use  in  carrying  on  its  business  from  payment  against  the  land  in  the  hands 
A.,  who  knew  of  the  previous  mort-  of  the  vendee  is  a  mere  **  equity," 
gage,  and  gave  him  as  security  a  and  must  be  postponed  to  a  specific 
cliarge  by  way  of  assignment  on  a  lien  subsequently  acquired  either  with 
certain  sum  of  money  about  to  become  or  without  notice  by  a  creditor  of  the 
due  to  the  company  for  the  complc-  vendee.  This  case  seems  to  recognize 
tion  of  certain  work.  Tlie  work  being  the  rule  stated  in  the  text,  but,  in  my 
completed  and  the  money  due,  it  was  opinion,  by  a  mistaken  course  of  i*ea- 
hcld  that  A.  *s  claim  to  it  wascntitlcil  soning.  By  the  overwhelming  weight 
to  preference  over  that  of  the  mort-  of  authority,  the  lieu  of  a  venctor, 
gagecs.  The  same  rule  seems  to  be  even  when  not  reserved  by  any  ex. 
sustained  by  the  following  cases.  In  press  language,  is  niore  than  a  mci*o 
Stevens  v.  Watson,  4  Abb.  App.  Dec.  C(|uity;  it  is  an  e(|uitablc  interest  ia 
302,  it  is  held  that  while  a  mortgage  7vm,  and  entitled  to  preference  over 
by  a  railroad  company  of  all  its  prop-  all  subsequent  cquitaiilc  interests  of 
erty  then  existing  or  aften\'ards  to  bo  no  higher  nature.  Sec  llicc  v.  Kicc, 
acquired,   creates    a  valid  equitable  2  Drew.  73. 
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ing  equitable  liens  upon  specific  parcels  of  land,  have  prioritj 
of  right  over  the  general  statutory  lien  of  subsequent  docketed 
judgments,  although  the  latter  is  legal  in  its  nature.  Judgment 
creditors  are  not  ''purchasers"  within  the  meaning  of  the  re* 
cording  acts,  and  unless  expressly  put  upon  the  same  footing, 
they  do  not  obtain  the  benefit  which  a  subsequent  purchaser 
does  by  a  prior  record.  The  equitable  doctrine  is,  that  a  judg- 
ment and  the  legal  lien  of  its  docket  binds  only  the  actual  inter- 
est of  the  judgment  debtor,  and  is  subject  to  all  existing  equities 
which  are  valid  as  against  such  debtor.^  It  follows  as  a  neces- 
sary consequence,  that,  unless  prevented  by  express  statutory 
provisions,  the  equitable  lien  of  a  prior  unrecorded  mortgage 
given  upon  a  specific  parcel  of  land,  should  have  precedence 
over  the  general  legal  lien  of  a  subsequent  docketed  judgment 
against  the  owner  of  the  mortgaged  premises,  even  when  the 
judgment  was  recovered  and  docketed  without  any  notice  to  the 

*  The  doctrine  waa  well  stated  by  Gouveraeur  v.  Titos,  6  Id.  347;  Baer- 
Bftrtley,  J.,  in  White  v.  Denman,  1  sted  v.  Avery,  4  Id.  9;  Arnold  v.  Pat- 
Ohio  St.  1 10,  1 12,  although  the  decis-  rick,  6  Id.  310;  Moms  v.  Mowatt,  2  Id. 
iou  upon  the  authority  of  earlier  Ohio  586,  690;  Buck  an  v.  Sumner,  2  Barb, 
cases  was  not  in  accordance  with  it.  Ch.  165,  207;  Hoagland  v.  Latourette, 
*'  It  is  a  principle  of  familiar  applica-  1  Green's  Ch.  254;  Dunlap  y.  Burnett, 
lion  in  equity  jurisprudence,  that  a  5  Sm.  k  Mar.  702;  Money  v.  Dorsey,  7 
spociiic  equitable  interest  in  real  cs-  Id.  15;  Bank  v.  Campl>ell,  2  Rich.  £q. 
tate,  whether  it  be  created  by  an  179;  Watkins  v.  Wassail,  15  Ark.  73, 
cxecutoiy  agreement  for  the  sale  of  94,  95;  Cover  v.  BlacK,  1  Barr.  493; 
land,  or  by  deed  so  defectively  exe-  Shryock  y.  Waggoner,  4  Casey,  430; 
cnted  as  not  to  pass  the  legal  estate,  Hampson  v.  Edelen,  2  Har.  &  Johns. 
Imt  treated  in  equity  as  a  contract  to  64;  fiackett  v.  Callender,  32  Vt.  97, 
convey,  or  even  a  vendor's  lien,  is  up-  108,  109;  Hart  v.  Farm.  &  Mech.  B'k, 
held  by  courts  of  equity,  and  uni-  33  Id.  252;  Brown  v.  Pierce,  7  Wall, 
formly  takes  priority  over  judgment  205;  Baker  v.  Morton,  12  Id.  150.  In 
liens,  assignments  in  bankruptcy,  and  these  two  latter  cases  the  doctrine  was 
assignments  for  the  Ijenefit  of  creditors  applied  to  the  equitable  interest  of  a 
generally."  See  also.  Finch  v.  Eai'l  grantor  who  had  executed  a  deed 
of  Winchelsea,  1  P.  Wms.  277;  Lc-  through  duress,  but  had  remained  in 
gard  v.  Hodges,  1  Ves.  477;  Burn  v.  possession,  against  a  judgment  cred- 
Finm,  3  Id.  573, 582;  Lodge  v.  Tyscley ,  itor  of  the  grantee.  Notwithstanding 
4  Sim.  70;  Beavan  v.  I'^arlof  Oxford,  6  this  imposing  array  of  authorities,  the 
Dc  G.  M.  &  G.  507,  517)  518;  New-  doctrine  has  been  rejected  or  departed 
lauds  v.  Paynter,  4  My.  &  Cr.  408;  from  in  a  few  cases.  In  Ilicheson  v. 
Longton  v.  Hortou,  1  Haro,  549;  I^ver-  Ilicheson,  2  Gratt.  497,  the  lien  of  a 
ett  v.  Stone,  3  Story,  446,  455;  Briggs  vendor  was  held  subortlinato  to  the 
V.  French,  2  Sumn.  251.  In  the  follow-  right  of  the  vendee's  creditor.  In 
iug  cases  the  doctriuc  has  1>cen  applied  Bayley  v.  Greenleaf,  7  AVheat  46,  51, 
to  a  great  variety  of  cquitalilc  inter-  tho  same  preference  m'OS  given  to  a 
csts,  tliat  of  a  vendee,  to  the  lieu  of  a  subsequent  judgment  against  the  ven- 
\-cudor,  to  the  interest  of  a  rfiftni  ijue  dec  over  the  lien  of  tho  vendor.  Tlie 
ti'Hsl  whether  the  trust  was  express  or  decision  can  not  be  of  any  weight, 
by  operation  of  law,  to  c(iuitabieinort-  since  C.J.  Marslmll  doubts  whether 
^agcsor  liens  arising  from  contract,  or  the  vendor's  lien  exists  at  all  in  the 
from  intcudeil  legal  mortgages  tlefect-  law  of  this  country,  and  expressly  de- 
ivcly  executed,  etc.:  101  Is  v.  Touslcy,  dares  that  there  is  no  American  case 
I  I'aige,  280;  In  re  Howe,  1  Id.  1*25;  protecting  it. 
White  v.  Caqxjntcr,  2  Id.  217,  260; 
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judgment  creditor  of  each  outstanding  mortgage.  This  rule, 
'W'bich  is  plainly  correct,  as  being  in  accordance  with  principle 
and  preserving  the  consistency  and  symmetry  of  the  equity 
jurisprudence,  has  been  adopted  and  firmly  established  by  the 
courts  in  many  of  the  states.^  The  general  rule  wherever  it 
thus  prevails,  is  still  susceptible  to  modifications  and  exceptions 
depending  upon  special  circumstances.' 

§  722.  Ck>ntrary  Rule  in  Some  States,  that  the  Subse- 
quent Judgment  has  Precedence. — A  very  different  rule  pre- 
vails in  many  states,  in  which  it  is  settled  that  the  lien  of  a  sub- 
sequent docketed  judgment  prevails  over  that  of  a  prior  unre- 
corded mortgage  or  other  prior  equitable  interest  or  lien  not 
recorded,  of  which  the  judgment  creditor  had  no  notice  at  the 
time  of  recovering  and  docketing  his  judgment.  This  result  is 
reached,  in  some  of  the  states,  from  express  provisions  of  the 
statutes,  in  others,  from  what  was  deemed  to  be  the  necessary 

^  In  some  of  these  cases  it  is  a  prior  Blackf.  420;  Hampton  v.  Lerv,  1  Mc- 
unrecorded  deed  that  prevails  over  the  Cord  Ch.  107,  111.  In  Galway  v. 
subsequent  judgment;  but  where  this  Mulchow,  7  Neb.  285,  supra,  it  is 
is  so  held  of  a  deed,  it  must  of  neces-  held  that  where  land  is  omitted  from 
sity  be  also  held  of  a  mortgage,  a  mortgage  by  mistake,  the  lien  of 
Stevens  v.  Watson,  4  Abb.  App.  Dec.  a  subsequent  judgment  against  the 
332;  Wheeler  v.  Kirtland,  24  N.  J.  mortgagor  is  still  subject  to  the  equity 
£q.  (9  C.  £.  Green),  552;  Knell  v.  of  the  mortgagee  and  to  the  mortgage 
Build 'g  Ass'n,  34  Md.  67;  Galway  v.  when  corrected.  This  is  a  correct  ap- 
Malchow,  7  Neb.  285;  Jackson  v.  plicationof  the  equitable  doctrine;  but 
Dubois,  4  John.  216;  Schmidt  v.  Hoyt,  comx)are  per  contra  Van  Thomiley  v. 
1  EdW.  Ch.  652;  Thomas  v.  Kelsey,  Peters,  26  Ohio  St.  471. 
SOBarb.  268;  Wilderv.Butterfield,  60  *As  illustrations:  In  Stevens  v.. 
How.  Pr.  385;  In  re  Howe,  1  Paige,  Watson,  4  Abb.  App.  Dec.  302,  while 
125  (contract  for  a  mortgage);  Schroe-  the  rule  is  expressly  recognized  as  or- 
der V.  Gumey,  73  N.  Y.  &0  (a  deed);  dinarily  controlling,  it  is  said  to  be 
Moyer  v.  Hmman,  13  N.  Y.  180;  17  otherwise  where  the  subsequent  judg- 
Barb.  137  (equitable  interest  of  a  ment  is  one  confessed  to  secure  the 
vendee);  Wilcoxson  v.  Miller,  49  Cal.  repayment  advanced  at  the  time  on  the 
193  (deed);  Pixley  v.  Huggins,  15  Id.  faith  of  it  by  the  judgment  creditor; 
127  (deed);  Plant  v.  Smythe,  45  Id.  and  to  the  same  effect  is  Hulett  v. 
161 ;  Hunter  v.  Watson,  12  Id.  363;  Whipple,  58  Barb.  224.  In  Wheeler 
Rose  V.  Munie.  4  Id.  173;  First  Nat.  v.  Kirtland,  24  N.  J.  Eq.  (9  C.  E. 
B*k  V.  Hayzlett,  40  Iowa,  659;  Hoy  Green),  552,  it  is  held  that  ah  equitable 
V.  Allen,  27  Id.  208;  Churchill  v.  mortgage  for  a  precedent  debt  will  not 
Morse,'  23  Id.  229;  Evans  v.  McGlas-  prevail  over  the  lien  of  a  subsequent 
son,  18  Id.  150;  Welton  v.  Tizzard,  15  valid  judgment;  between  twosuch  con- 
Id.  495;  Patterson  v.  Linder,  14  Id.  testants,  the  first  perfected  legal  lien 
414;  Bell  v.  Evans,  10  Id.  353;  Nor-  should  have  preference.  If  the  prior 
ton  v.  Williams,  9  Id.  528;  Sapping-  equitable  mortgage  arose  upon  a  new 
ton  v.  Oeschli,  49  Mo.  244;  Potter  v.  consideration  paid  at  the  time,  it 
McDowell,  43  Id.  93;  Stillwell  v.  Mc-  would  have  priority  of  right.  And  in 
Donald,  39  Id.  282;  Valentine  v.  Dwight  v.  Newell,  3  N.  Y.  185,  it  is 
Havener,  20  Id.  133;  Apperson  v.  said  that  where  an  equitable  lien  and 
Burgett,  33  Ark.  328;  Kelly  v.  Mills,  a  judgment  lien  come  into  existence 
41  Miss.  267;  Righter  v.  Forrester,  1  at  the  same  time,  the  former  will  not 
Bush  (Ky. ),  278;  Morton  v.  Robards,  prevail  unless  it  was  given  ux>on  a  new 
4  Dana,  258;  Greenleaf  v.  Edes,  2  consideration  advanced  on  the  faith 
Minn.    264;    Orth    v.    Jennings,    8  of  it 
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interpretation  of  the  statutory  language,  and  in  a  few,  as  it 
would  seem,  from  an  intentional  rejection  of  the  equitable  doc- 
trine which  lies  at  the  basis  of  the  whole  subject.^ 

§  723.  Subsequent  Judgment  Creditor  had  Notice  of 
the  Prior  Unrecorded  Mortgage. — In  a  large  number  of  the 
states,  including  many  of  those  which  have  adopted  the  rule  as 
laid  down  in  the  last  paragraph,  if  the  judgment  creditor  has 
notice  of  a  prior  unrecorded  mortgage,  or  other  outstanding 
equitable  lien  upon  or  interest  in  the  land  of  his  judgment 
debtor,  at  the  time  when  he  recovers  the  judgment,  the  lien 
arising  from  the  docket  of  his  judgment  is  postponed  to  such 
prior  incumbrance  or  equity.'  In  a  few  of  the  states,  however, 
the  statutory  language  is  regarded  as  so  peremptory,  and  the 
necessity  of  recording  so  complete,  that  even  notice  of  an  un- 
recorded mortgage  or  other  subsisting  equity,  given  to  the 
creditor  before  the  recovery  and  docketing  of  his  judgment,  is 
held  not  to  afifect  the  priority  of  the  lien  acquired  by  the  subse- 
quent docketed  judgment.* 

§  724.  Between  Prior  Unrecorded  Mortgage  and  a 
Purchase  at  Execution  Sale  under  Subsequent  Judg- 
ment.— ^Having  thus  examined  the  relations  subsisting  between 

^For  the  statutes  see  ante,  §  646;  110;  Jaques  t.  Weeks,  7  Watts,  261; 

Corpman  v.  Baccaatow,  84  Pa.  St.  Hulings  y.  Guthrie,  4  Barr.  123;  Hib- 

363  (an  absolute  deed  and  a  defeasance  herd  v.  Bovier,  1  Grant's  Gas.  (Pa. ) 

made  at    the  same  time   constitute  266;  Mallory  v.  Stodder,  6  Ala.  801; 

a  mortgage,  and  if  the  deed  only  is  Ohio  Life  Ins.  &  T.  Co.  y.  Ledyard,  8 

recorded  and  the  defeasance  is  not,  Id.  866;  Pollard  y.  Cocke,  19  Id.  188 

tlicyare  to  be  regarded  as  an  unre-  (these  three  cases  are  of  unrecorded 

corded  mortgage,  and  postponed  to  a  deeds). 

Bobsequent  judgment);  King  V.  Portis,       '  Priest  y.  Rice,  1  Pick.  164;  Hart 

77  N.  C.  25;  Van  Thomiley  v.  Peters,  v.  Farm.  &  Mech.  B*k,  33  Vt.  252; 

26  Ohio  St.  471  (a  defectiye  recorded  Hackett  y.  CaUender,  32  Id.  97,  108, 

mortgage  when  reformed,  will  not  af-  109;   Coyer  y.   Black,    1  Barr.  493; 

feet  the  lien  of  a  judgment  docketed  0*Rourke  y.  0*Connor,  39  Cal.  442; 

between  the  execution  and  the  reform-  Britten's  Appeal,  9  Wright,  172;  Mel- 

ation  of  the  mortgage);  White  y.  Den-  lon*s  Appeal,  8  Casey,  121;  Lawrence 

man,  1  OhioSt.  110, 112, 114;  Mayham  y.  Stratton,  6  Cash.  163, 167;  Goddard 

y.  Coombs,  14  Ohio,  42S;  Jackson  y.  y.  Prentice,   17  Conn.  646;    Cox  y. 

Luce,  Id.  514;   Holliday  y.  Franklin  Milner,  23  111.  476;  Ogden  y.  Hayen, 

Bit,  16  Id.  633;  Guiteau  y.  Wisely,  47  24  Id.  67;   Dixon  y.  Doe,   1  Sm.  & 

IlL  433;  McFaidden  y.  Worthington,  Mar.  70;   Ayres  y.  Duprey,  27  Tex. 

46  Id.  362;  Massey  y.  Westcott,  40  Id.  693;  Wyatt  y.  Stewart,  34  Ala.  716, 

160;  Reichert  y.  Mcaure,  23  Id.  616;  721;    Burt  y.  Cassety,  12  Ala.  734; 

Barker  y.  Bell,  37  Ala.  354;  Mainwar-  Wallis  y.  Rhea,  10  Id.  451;    12  Id. 

ing  y.  Templeman,  61  Tex.  205;  Fire-  646;  Garwood  y.  Garwood,  4  Halst. 

baush  y.  Ward,  61  Id.  409;  Cayan-  193. 

augh  y.  Peterson,  47  Id.  197;  Grace       '  Guerrant  y.  Anderson,  4  Rand. 

V.  Wade,   45  Id.   622;    Andrews  y.  208;  Dayidson  y.  Cowan,  1  Dey.  Ea. 

Mathews,  69  Ga.  466;  Young  y.  De-  474;  Dayey    y.   littlejohn,  2    Ired. 

yries,  31  Gratt.  304;  Eidson  y.  Muff,  29  Eq.  495;  Mlayham  y.  Coombs,  14  Ohio, 

Id.  338;  McClure  y.  Thistle's  Ex'rs,  2  428;   Butler  y.   Maury,    10  Humph. 

Id.  182;  Anderson  y.  Nagle,  12  W.  Va.  420;  Lillard  y.  Ruckers,  9  Yerg.  64. 
98;  Uhlor  y.  Hutchinson,  23  Pa.  St. 
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unrecorded  mortgages  and  other  equities,  and  the  liens  of  sub-* 
sequent  docketed  judgments,  it  remains  to  consider  the  effects 
produced  by  a  judicial  sale  under  such  judgments.  Several 
varying  conditions  of  fact  may  exist,  and  conflicting  rules  con- 
cerning them  prevail,  to  a  certain  extent,  in  different  states. 
In  the  first  place  it  is  a  rule  universally  adopted,  and  in  strict 
accordance  with  the  general  doctrine  concerning  bona  fide  pur- 
chasers as  established  in  this  country,  that  in  all  the  instances 
heretofore  mentioned,  even  where  the  lien  of  a  subsequent 
judgment  is  subject  to  an  outstanding  equity,  if  the  judgment 
is  enforced  at  a  sheriff's  sale,  and  the  judgment  debtor's  land 
is  sold  and  conveyed  to  a  bona  fide  purchaser  for  a  valuable  con- 
sideration and  without  any  notice,  he  stands  in  the  position  of 
any  other  bona  fide  purchaser  who  acquires  the  legal  estate, 
and  takes  the  land  free  from  any  unrecorded  mortgage,  and 
any  outstanding  equitable  interest  or  lien  not  appearing  of  record, 
which  might  have  affected  the  land  in  the  hands  of  the  judg- 
ment debtor.  In  other  words,  such  a  purchaser  at  the  execu- 
tion sale  is  to  all  intents  a  purchaser  in  good  faith  for  a  valua- 
ble consideration  and  without  notice,  as  is  described  in  the  suc- 
ceeding section.^  Secondly,  where  the  lien  of  the  subsequent 
judgment  is,  in  pursuance  of  the' settled  doctrine  of  equity, 
(subject  to  a  prior  unrecorded  mortgage  or  other  outstanding 
equity  even  without  notice  thereof  to  the  judgment  creditor, 
aud  also  where  the  lien  of  the  judgment  is  thus  subject  because 
the  judgment  creditor  had  received  notice  before  its  recovery, 

1  Orth  v.  Jennings,  8  Blackf.  420;  263;  Miles  v.  King,  5  S.  0.  146.  It 
Ktxlgers  v.  Gibson,  4  Yeates,  111;  has  even  been  held  that  if  the  jadg- 
lleister  v.  Fortner,  2  Binney,  40;  ment  creditor  purchases  at  the  sher- 
Sieman  v.  Schurck,  29  N.  Y.  598;  iff 's  sale,  without  notice,  takes  a  con- 
Jackson  v.  Chamberlain,  8  Wend.  620,  veyance,  and  has  his  bid  applied  in 
G25;  Jackson  y.  Post,  15  Id.  588;  9  partial  or  full  discharge  of  nia  judg- 
Cuw.  120;  Jackson  y.  Town,  4  Cow.  ment,  he  becomes  a  l>ona  fidt  pur- 
599;  Grouyemeur  y.  Titus,  6  Paige,  chaser  for  yaluo  without  notice,  with 
:{47;  Den  y.  Ricbman,  1  Green,  43;  al^the  rights  belonging  to  that  posi- 
Morrison  y.  i?hmk,  23  Pa.  St.  421;  tion.  Gower  y.  Doheney,  33  Iowa, 
Stewart  v.  Freeman,  10  Harris,  120,  36,  39;  Halloway  y.  PUtncr,  20  Id. 
123;  Kellam  v.  Janson,  5  Id.  467;  121;  and  see  Wood  y.  Chapin,  13  N. 
lilann's  Appeal,  1  Barr.  24;  Wilson  v.  Y.  509.  But  this  conclusion  is  clearly 
Shoneberger,  10  Casey,  121;  Scribner  inconsistent  with  the  settled  doctrine 
y.  Lock  wood,  9  Ohio,  184;  Paine  y.  concerning  the  nature  of  the  "valuable 
^looreland,  15  Id.  435;  Runyan  y.  Mc-  consideration"  which  entitles  a  pur- 
Clellan,  24  Ind.  165;  Ehle  v.  Brown,  chaser  to  the  rights  of  a  6ona./^(/e  pur- 
31  Wise.  405, 414;  Rogers  y.  Hussey,  36  chaser,  and  has  been  rejected  by  many 
Iowa,  664;  l>raper  y.  Bryson,  26  Mo.  decisions.  Arnold  v.  Patrick,  6  Paige, 
108;  HaiTison  v.  Cachelin,  23  Id.  117,  310,  316;  Dickerson  v.  Tillinghast,  4 
126;  Waldo  v.  RusseU,  6  Id.  3S7;  Id.  215;  Wright  v.  Douglass,  10  Bai-b. 
Ohio  Life  Ins.  &  T.  Co.  y.  Ledyard,  8  97;  Sargent  y.  Sturm,  23  Cal.  359; 
Ala.  866;  Ayres  y.  Duprey,  27  Tex.  Orme  y.  Roberts,  33  Tex.  768;  Ayres 
693,  605;  Cooper  v.  Blakey,  10  Ga.  y.  Duprey,  27  Id.  693. 
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if  the  judgment  is  enforced,  and  the  land  is  sold  and  conveyed 
to  a  purchaser  who  has  duly  received  notice  of  the  prior  unre- 
corded mortgage  or  other  subsisting  equity,  the  inferiority  of 
the  judgment  lien  still  remains  and  attaches  to  the  conveyance 
\^hich  is  the  result  of  that  lien.  The  purchaser  under  these 
circumstances  is  not  a  bona  fide  purchaser;  he  takes  the  land 
subject  to  the  same  incumbrances  and  equities  which  affected 
the  lien  of  the  docketed  judgment.^  Thirdly,  wherever,  in  pur- 
suance of  the  rule  adopted  in  many  states,  the  lien  of  a  subse- 
quent judgment  is  paramount  to  that  of  a  prior  unrecorded 
mortgage  and  to  any  outstanding  equitable  interest  not  of 
record,  if  the  judgment  is  enforced  and  the  land  sold  and  con- 
veyed to  a  purchaser  wJio  has  received  notice  of  the  prior  incum- 
brances or  equities,  the  superiority  of  the  lien  still  continues 
and  attaches  to  the  conveyance.  The  purchaser  holds  the  land 
free  from  all  such  claims  not  of  record,  on  the  ground  that 
when  a  right  has  once  been  vested  and  made  absolute,  it  cau 
not  be  divested  or  defeated  by  any  mere  notice.  The  judgment 
creditor  having  obtained  a  complete  and  fixed  right,  any  notice 
which  he  might  afterwards  receive  could  not  affect  that  right; 
nor  would  it  be  affected  b^  a  transfer  to  a  purchaser  having 
notice." 

§725.  Purchase-money  Mortgages. — Another  very  im- 
portant instance  in  this  country,  of  intrinsic  superiority,  is  that 
of  the  purchase-money  mortgage.'  A  mortgage  to  secure  the 
purchase  money  of  land,  given  at  the  same  time  with  the  deed 

^  This  mlemnBt  dearly  apply  to  the  52  Pa.  St.  (2  P.  F.  Sm.)  359,  362; 
case  of  the  judgment  creditor  who,  Masaey  v.  Westcott,  40  HI.  160;  Mc- 
having  received  notice,  himaelf  be-  Fodden  v.  VVorthington,  45  Id.  362; 
cornea  the  porchaaer  at  the  sheriff 's  Guiteau  y.  Wisely,  47  Id.  433;  Potter 
sale.  Ells  v.  Tousley,  1  Paige,  280;  v.  McDowell,  43  Mo.  93;  Stillwell  v. 
Gouvemeur  v.  Titus,  6  Id.  347 ;  Morris  McDonald,  39  Id.  282;  Davis  v.  Ownsby, 
v.Mowatt,2Id.586,590;Parksv.Jack-  14  Id.  170;  Greenleaf  v.  Edes,  2  Minn, 
son,  11  Wend.  442;  Siemon  v.  Schurck,  264;  Henderson  v.  Downing,  24  Miss. 
29  N.  Y.  698;  Moyer  v.  Hinman,  13  106;  Kelly  v.  Mills,  41  Id.  267,  273; 
Id.  180  and  cases  cited,  per  Denio,  J. ;  Fash  v.  Kavesies,  32  Ala.  451 ;  De  Ven- 
Bank  v.  Camnbell,  2  Rich.  Eq.  179;  dell  v.  Hamilton,  27  Id.  156;  Pollard 
Churchill  v.  Morse,  23  Iowa,  229;  v.  Cocke,  19  Id.  188;  Smith  v.  Jordan, 
Hoy  V.  Allen,  27  Id.  208;  Chapman  25  Ga.  687.  The  conclusion  reached 
V.  Coats,  26  Id.  288;  O'Kourke  v.  by  these  cases,  which  seems  to  be  in 
O'Connor,  39  Cal.  442;  Davis  v.  such  direct  antagonism  with  well- 
Ownsby,  14  Mo.  170;  Valentine  v.  settled  doctrines  concerning  the  effect 
Havener,  20  Id.  133;  Sappington  v.  of  notice  upon  the  rights  of  purchasers, 
Oeschli,  49  Id.  244,  246;  Byers  v.  En-  is  in  most  mstances  the  result  of  what 
f les,  16  Ark.  543;  Prescott  v.  Heard,  10  is  supposed  to  be  the  imperative  Ian- 
Mass.  60;  Ogden  v.  Haven,  24  111.  57;  guage  of  the  recording  statutes. 
Ayres  v.  Duprey,  27  Tex.  693.  »  See  1  Jones  on  Mortg.,  §§  464-466, 

^  Jaques  v.  Weeks,  7  Watts,  261,  from  which  I  have  borrowed  in  this 

270;  Uhler  v.  Hutchinson,  23  Pa.  St.  paragraph. 
(11  Harris),  110;  Calder  v.  Chapman, 
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of  conveyance,  or  in  pursuance  of  agreement  as  a  pari  of  the 
same  transaction,  has  precedence,  so  far  as  it  is  a  charge  upon 
the  particular  parcel  of  land,  over  judgmeuts  and  other  debts  of 
tbe  mortgagor.^  It  is  a  familiar  rule,  in  those  states  where  the 
common  law  dower  exists,  that  such  a  mortgage,  although  not 
executed  by  the  wife,  takes  precedence  over  her  dower  right  in 
the  same  land.'  The  statutes  of  some  states  give  a  purchase- 
money  mortgage  precedence  over  a  previous  judgment  recovered 
against  the  mortgagor.  This  provision  applies  only  to  mort- 
gages executed  by  the  grantee  directly  to  his  grantor,  and  not  to 
those  executed  to  third  persons  as  security  for  money  loaned  for 
{he  purpose  of  paying  the  purchase  price.'  Even  in  the  absence 
of  any  statute,  and  upon  the  general  principles  of  equity,  a 
purchase-money  mortgage  given  at  the  same  time  as  the  deed, 
or  as  a  part  of  the  same  transaction,  has  precedence  over  any 
prior  general  lien,  such  as  that  of  a  prior  judgment  against  the 
mortgagor.*  The  same  equitable  rule  applies  in  like  manner  to 
a  mortgage  given  by  the  grantee  to  a  third  person,  as  security 
for  money  loaned  for  the  purpose  of  being  used,  and  which  is 

^  In  many  states  this  is  expressly  the  title  to  the  land  does  not  for  a 

enacted  by  statute.  single  moment  vest  in  the  pnrchaser, 

'  Mills  V.  Van  Voorhies,  20  N.  Y.  but  merely  passes  through  his  hands 

412;  McGowan  v.  Smith,  44  Barb,  and  vests  in  the  mortgagee,  without 

232;  Kittle  v.  Van  Dyck,  1  Sanf.  Oh.  stopping  at  all  in  the  purchaser,  and 

7G;  Clark  v.  Munroe,  14  Mass.  351;  during  this  instantaneous  passage  the 

Youn^  y.  Tarbell,  37  Me.  509;  Bimie  judgment  lien  can  not  attach  to  the 

V.  Main,  29  Ark.  591.  title.    This  is  the  reason  assigned  by 

'  Heuisler  v.  Nickum«  38  Md.  270;  the  books  why  the  mortgage  takes 

Alderson  v.  Ames,  6  Id.  52,  56;  Cla-  precedence  of  the  judgment,  rather 

baughv.Byerlv,76ill,354;  Stanselev.  than  any  supposed  equity  which  the 

RoTOrts,  13  Ohio,  148.     As  to  other  vendor  may  oe  supposed  to  have  for 

matters arisingundersuch  statutes, see  the  purchase  money.*'    Whatever  of 

Ahem  v.  White,  39  Md.  409;  Heuisler  truth  there  may  be  in  the  reason  thus 

V.  Nickum,  38  Id.  270;  Cake's  Appeal,  assigned,  it  is  certainly  not  all  the 

23  Pa.  St.  186;  Foster's  Appeal,  3  Id.  truth.    In  the  first  place,  the  notion 

79;  Banning  v.  Edes,  6  Minn.  402;  that  the  title  passes  through  tho  mort- 

Stephenson  v.   Haines,  16  Ohio  St.  gagor  and  vests  in  the  mortgagee,  and 

478;  May  bury  v.  Brien,  15  Pet.  21.  that  the  mortgagor  obtains;  but  an  in- 

*  Curtis  v.  Koot,  20  111.  53;  Fitts  v.  stantaneous  seisin,  has  been  entirely 
Davis,  42  Id.  391;  Grant  v.  Dodge,  abandoned  in  very  many  of  the  states, 
43  Me.  489;  Banning  v.  Edes,  6  Minn,  and  the  mortgagee  is  regarded  as  ac- 
402;  Bolles  v.  Carli,  12  Id.  113.  In  quiring  only  alien.  In  the  second 
Curtis  V.  Root,  supra,  Caton,  C.  J.,  place,  since  the  grantor  exchanges  his 
said:  *'It  is  a  principle  of  law  too  ownership  of  the  land  for  the  lien  of 
familiar  to  justify  a  reference  to  au-  tho  mortgage,  so  that  the  morteage  in 
thorities,  that  a  mortgage  given  for  his  hands  representsthetitletotheland 
the  purchase  money  of  lajid,  and  exe-  which  he  has  conveyed,  it  is  very  clear 
cuted  at  the  same  time  the  deed  is  that  the  mortgage,  so  far  as  it  is  a  spe- 
executed  to  the  mortgagor,  takes  pre-  ciHc  charge  upon  the  very  land,  is  in- 
cedence  of  a  judgment  against  the  trinsically  superior  to  any  other  gen- 
mortgagor.  The  execution  of  the  deed  oral  lieu,  although  existing  prior  in 
and  mortgage  being  simultaneous  acts,  time. 
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actually  used  in  paying  the  purchase  price.^  A  substitution  of 
one  species  of  lien  for  another,  by  changing  the  form  of  the 
security  given  for  the  purchase  money,  does  not  affect  the  oper- 
ation of  the  rule.'  The  purchase-money  mortgage  not  only  thus 
takes  precedence  of  a  prior  judgment,  but  it  also  cuts  off  or 
prevents  the  attachment  of  any  other  lien  upon  the  premises, 
which  might  otherwise  have  affected  them.' 

§  726.  Other  IllustratioDS. — In  addition  to  these  most 
important  questions  of  priority  between  different  equitable 
liens,  there  may  be  many  other  particular  instances  in  which 
a  subsequent  interest  is  intrinsically  superior,  or  an  earlier  one 
intrinsically  inferior,  so  as  to  determine  the  precedence  between 
them.  A  few  may  be  mentioned  by  way  of  illustration.  Fraud 
inhering  in  a  prior  mortgage,  incumbrance,  or  other  apparent 
claim,  will  of  course  postpone  it  to  a  subsequent  valid  lien.^ 
A  prior  equitable  lien  upon  chattels  arising  from  contract  will 
not  prevail  against  a  subsequent  chattel  mortgage  which  has 
been  perfected  and  filed  according  to  statute.^  The  priority 
among  liens  may  also  be  fixed  by  express  agreement  among  the 
parties  at  the  time  they  are  created,  so  as  even  to  follow  them 
sometimes  into  the  hands  of  an  assignee.* 

§  727.    III.    A   Subsequent  Equity  Proteoted  by  the 

^Beebe  v.  AuBtin,  15  Johns.  477;  bard,  29  Mich.  298;  New  England  etc. 
Haywood  v.   Kooney,   3  Barb.   643;   Co.  v.  Merriam,  2  AlJen,  391;  Lane  v. 
Adams  v.  Hill,  9  Fost.  202;  Curtis  v.    Collier,  46  Ga.  580. 
Root,  20  HL  53.  II  a  grantee,  as  a  part  of  the  same 

^As,  for  example,  substituting  a  transaction,  gives  back  a  purchase- 
deed  of  trust  for  the  mortgage.  Out-  money  mortgage  to  his  grantor,  and 
tis  V.  Boot,  20  HI.  53;  Austm  v.  Un-  also  gives  another  mortgage  to  a  third 
derwood,  37  Id.  438.  pei*son,  and  the  deed  and  two  mort- 

*Ab  illustrations:  A  lien  for  work  gages  are  all  recorded  at  the  same 
andmaterialsfurDishedjOramechanic's  time,  the  purchase-money  mortgage 
lien  for  a  building  erected,  on  behalf  is  entitled  to  a  precedence  over  the 
of  the  grantee,  after  the  purchase  was  other.  Clark  v.  Brown,  3  Allen,  509. 
arranged,  but  before  the  deed  and  As  to  the  effect  of  delay  in  the  record - 
mort^ige  were  executed.  Virgin  v.  ing,  see  Dusenbury  v.  Hulbert,  2  T. 
Bniboker,  4  Nev.  31;  Guy  v.  Carriere,    k  C.  177. 

5  0al.  511;  Strong  V.  Van  Deursen,  23  ^  Kelly  v.  Lenihan,  56  Ind.  448 
N.  J.  £q.  (8  C.  E.  Green),  369;  Lamb  (fraudulent  mortgage  and  subsequent 
Y.  Cannon,  38  N.  J.  Law,  362;  Mac-  judgment);  Eggeman  v.  Eggeman, 
intosh  Y.  Thurston,  25  N.  J.  Eq.  (10  37  Mich.  436  (prior  fraudulent  and 
C.  £.  Green),  242.  A  contract  con-  subsequent  valid  mortgage). 
ceming  the  premises  made  by  the  ^  Smith  v.  Worman,  19  Ohio  St. 
grantee  before  the  purchase.  BoUes  145.  The  equitable  lien  in  favor  of  a 
v.Carli,  12  Minn.  113;  Morris  Y.  Pate,  lessor,  arising  from  a  stipulation  in 
31  Mo.  315.  A  homestead  right  on  tho  lease,  upon  the  lessee's  chattels 
the  land.  Hopper  v.  Parkinson,  5  which  were  placed  upon  the  premises, 
Nev.  233;  Nichols  v.  Overacker,  16  postponed  to  a  subsequent  chattel 
Kans.  54;  Pratt  v.  Topeka  B'k,  12  Id.  mortgage  given  by  the  tenant,  which 
570;  Carr  v.  Caldwell,  10  Cal.  380;  had  been  duly  filed,  etc. 
Magee  v.  Maeee,  51  HI.  500;  Allen  v.  '  Balkum  v.  Owens,  47  Ala.  266,  as 
Hawley,  60  Id.  164, 168;  Austin  v.  Un-  an  illustration, 
derwood,  37  Id.  438;  Amphlett  v.  Hib- 
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Iiegal  Title. — ^The  case  to  be  considered  is  not  that  merely  of 
an  equitable  interest  held  by  A.,  and  a  subsequent  conveyance 
of  the  legal  estate  to  B. ,  in  which  the  latter's  superior  right 
would  be  a  simple  application  of  the  doctrine  concerning  b<ma 
fde  purchase  for  a  valuable  consideration.  The  subject  to  be 
examined  assumes  the  existence  of  successive  equities  held  by 
different  persons,  equal  in  their  nature,  and  acquired  in  such  a 
manner  that,  having  regard  to  these  interests  alone,  the  priority 
of  right  among  them  would  depend  upon  their  order  of  time. 
Under  these  circumstances  it  is  assumed  that  one  of  the  parties 
acquires,  in  some  manner,  the  legal  title  in  addition  to  his 
equity.  The  settled  doctrine  is,  that  if  a  second  or  other  sub* 
sequent  holder,  who  would  otherwise  be  postponed  to  the 
earlier  ones,  obtains  the  legal  estate,  or  acquires  the  best  right 
to  call  for  the  legal  estate,  he  thereby  secures  an  advantage 
which  entitles  him  to  a  priority.^  It  is  absolutely  essential, 
however,  that  he  should  have  acquired  his  equitable  interest 
without  any  notice  of  the  prior  claims,  and  that  his  subsequent 
procurement  of  the  legal  estate  should  be  free  from  fraud  and 
from  undue  negligence.'  Several  illustrations  are  placed  in 
the  foot-note.' 

^  In  this  country  the  practical  ex-  were  made  without  any  notice  of  the 
amples  of  this  role  would  ffeneraily  if  original  ti-nst  given  to  C,  D.,  or  VI, 
not  always  be  instances  of  bona  fde  //e^.thatas  between theoriginalre><^;(i 
purchase  for  a  valuable  consideration,  que  (met  A.  and  the  first  mortgagee  C. , 
and  governed  by  the  doctrine  on  that  the  latter  was  entitled  to  the  prece- 
subject;  but  the  rule  does  not  require  dence,  since  he  had  a  legal  estate;  but 
such  a  state  of  facts.  In  other  words,  as  between  A.  and  the  mortgagees  1). 
the  rule  does  not  require  that  the  one  and  E.,  A.  was  prior  in  right,  since  ail 
who  protects  himself  By  getting  the  their  interests  were  equitable  and  he 
lefi;al  estate,  should  be  in  all  respects  was  prior  in  time.  This  case  well  il- 
a  bona  fide,  purchaser  of  that  estate  for  lustrates  both  rules.  Hunter  v.  Wal- 
a  valuable  consideration  and  without  ters,  L.  R.,  7Ch.  75.  There  were  two 
notice.  The  rights  of  mere  priority  outstanding  mortgages  upon  a  piece  of 
and  the  rights  of  a  &t>na^Je  purchase,  hmd,  of  which  ihe  first  alone  waa 
are  by  no  means  identical.  legal,  and  both  mortgagees  employed 

'  The  effects  of  fraud  and  negligence  the  same  solicitor  A.  By  his  procure- 
in  defeating  the  precedence  which  ment  both  mortgagees  united  in  a 
would  otherwise  follow  the  legal  title,  deed  of  conveyance  to  their  solicitor 
are  considered  in  the  subsequent  head  A.  This  deed  was  given  voluntarily, 
V  (§§  731,  732).  and  intending  to  vest  the  legal  title 

'Cave  V.  Cave,  L.  R.,  15 Gh.  D.  639.  in  A.,  but  was  in  fact  grossly  fraud- 
A  trust  existed  in  favor  of  A.  The  ulent  as  against  the  mortgagees.  Still 
trustee  used  the  funds  in  purchasing  the  apparent  legal  title  was  held  by 
an  estate  which  was  conveyed  to  B.  A.,  although  liable  to  be  set  aside, 
(the  trustee^s  brother)  so  that  the  legal  He  took  possession  of  the  land,  and 
title  was  vested  in  him.  Afterwards  claiming  to  be  owner  gave  an  equi- 
money  was  raised  for  or  m  the  name  table  mortgage  on  it  to  B.,  to  secure 
of  B.,  and  secured  b^  a  first  legal  payment  of  money  borrowed  from  B., 
mortgage  on  the  land  given  to  C,  one  he  acting  in  good  faith  and  without 
of  tho  lenders,  and  subsequent  equita-  notice.  B.'s  equitable  mortgage  was 
ble  mortgages  eiven  to  D.  and  E. ,  held  entitled  to  priority  over  the  two 
other  lenders.    AH  these  transactions   original  mortgagees,  because  he  held 
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§  728.  Iiegal  Estate  ObtaiDod  from  a  TruBtee. — Sucli  be- 
ing the  general  rule,  there  are  special  circumstances  iu  which 
the  acquisition  of  the  legal  estate  even  without  notice,  will  not 
confer  a  priority.  Thus,  it  seems  now  to  be  settled  by  the  most 
recent  English  decisions  that  where  the  legal  estate  is  vested  in 
a  trustee,  and  the  holder  of  a  subsequent  equitable  interest, 
even  without  notice  of  the  prior  equities,  obtains  a  conveyance 
of  the  legal  estate  from  the  trustee  which  would  of  itself  be  a 
breach  of  the  trust,  provided  the  conveyance  is  not  so  made  as 
to  constitute  himself  a  bona  fide  purchaser  from  the  trustee  for 
a  valuable  consideration  and  without  notice — he  does  not  there- 
by acquire  a  precedence  over  the  existing  equities  which  are 
prior  in  time,  because  the  act  is  necessarily  a  breach  of  trust. ^ 
It  is  settled  that  where  the  legal  estate  is  vested  in  a  trustee 
for  a  prior  incumbrancer,  a  subsequent  equitable  incumbrancer 

under  the  legal  title  in  A. ,  and  through  to  an  agent  by  whom  it  is  aftenrards 
the  laches  of  the  original  mortffageea  filled  up  and  delivered,  is  not  a  valid 
which  made  the  fraud  possible,  he  and  legal  mortise.  At  most,  it  only 
obtained  a  higher  right  as  against  creates  an  equitsiblo  lien  which  can  be 
them.  See,  also,  HatcUffe  V.  Barnard,  enforced  between  proper  parties.  As 
L.  R.,  6  Ch.  G52,  and  Hewitt  v.  Loose-  such,  it  will  not  prevail  over  the  sub- 
more,  9  Hare,  449;  Fitzsimmons  v.  sequent  equitable  interest  of  another 
Ogden,  7  Cranch,  2;  Newton  v.  Mc-  who  has  also  the  legal  title.  Straus 
Lean,  41  Barb.  285.  Land  was  con-  y.  Kerngood,  21  Gratt.  584.  Between 
veyed  to  A.  by  a  deed  absolute  on  its  two  equal  equitable  liens,  the  holder 
face,  and  vesting  an  apparently  per-  who  obtains  the  legal  advantage  of  a 
feet  legal  estate,  but  in  fact  the  land  judgment,  will  prevail  over  the  other, 
was  held  intrust  for  B.,  and  it  was  ^  It  must  be  carefully  borne  in  mind, 
not  intended  that  A.  should  have  any  or  else  confusion  will  be  inevitable, 
beneficial  interest.  Li  this  condition  that  the  question  under  examination 
A.  executed  a  mortgage  on  the  land  is  one  of  priority  merely,  and  not  of 
to  C.  for  a  valuable  consideration  and  the  rights  obtained  throuch  a  bona 
without  notice.  Held,  that  G.  was  j^le  ixurchase  for  valn^.  ^lumford  v. 
protected  against  B.'s  interest,  be-  Stohwasser,  L.  R.,  18  Eq.  656,  562, 
cause  the  mortgage  clothed  him  with  563.  Sir  George  Jessel,  M.  R.,  after 
the  legal  estate.  This  can  hardly  be  quoting  with  approval  the  lan^ace  of 
the  correct  reason  according  to  the  L.  J.  James,  m  Pilcher  v.  Kawlins, 
law  of  New  York,  by  which  a  mort-  adds:  **  This  would  be  the  case  of  a 
ffage  never  conveys  the  legal  estate,  trustee  knowing  that  ho  was  a  trustee 
0.  would  probably  be  protected  by  assigning  over  the  legal  estate  to  a 
the  recordmg  acts.  Beall  v.  Butler,  person  who  did  not  know  he  was  a 
54  Ga.  43.  The  statutory  lien  of  a  trustee,  that  person  haying  previously 
laborer  on  his  employer's  property  is  acquired  an  e<]^uitable  interest;  and  I 
cut  off  by  a  sale  and  conveyance  to  a  should  hold,  if  that^  point  came  for 
purchaser  without  notice.  In  Jones  decision,  which  I  think  does  not  in 
V.  Lapham,  15  Kans.  540,  it  is  held  this  case,  that  the  second  equitable 
that,  between  a  prior  lien  upon  an  incumbrancer  or  the  purchaser  of  the 
equitable  interest,  and  a  subsiequent  equity  did  not  thereby  gain  any  prior- 
Hen  upon  the  full  legal  estate,  the  ity;  in  other  words,  that  a  person 
latter  is  preferred,  if  the  holder  ac-  knowing  he  is  a  trustee  can  not,  with- 
quired  without  notice;  but  not  if  at  out  receiving  value  at  the  timet  by  com- 
tne  time  of  obtaining  his  lien  he  knew  mitting  a  breach  of  trust,  deprive  his 
of  the  outstanding  eijuity  and  the  own  cestui  que  trust  of  his  rights.'* 
prior  lien  thereon.  Fox  v.  Palmer,  See  also  Pilcher  v.  Rawlins,  L.  R.,  7 
25  N.  J.  Eq.  (IOC.  E.  Green),  416.  A  Ch.  259,  268,  per  James,  L.  J. 
mortgage  signed  in  blank  and  giveu 
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gains  no  priority  by  obtaining  a  conveyance  of  it  from  such 
trustee.'  Also  where  there  are  successive  equitable  mortgages, 
the  legal  estate  remaining  in  the  mortgagor,  the  mortgagor  can 
not  himself  give  priority  to  a  subsequent  incumbrancer  by  con- 
veying the  legal  estate  to  him.  Here,  also ,  it  must  be  understood 
tbat  the  second  incumbrancer  getting  the  legal  title  is  not  a 
bona  fide  purchaser  for  a  valuable  consideration.' 

§  729.  Ijegal  Estate  Obtained  after  Notice  of  a  Prior 
Equity. — One  further  question  remains  to  be  examined.  It  has 
already  been  stated  as  an  essential  part  of  the  general  rule, 
that  the  subsequent  equitable  lien  or  other  interest  must  be 
completely  acquired,  and  of  course  the  consideration  upon 
which  it  is  founded  fully  parted  with,  without  notice  of  any 
prior  equity,  in  order  that  the  holder  may  be  protected  by  get- 
ting the  legal  estate.  The  question  is,  whether  the  legal  estate 
must  also  be  obtained  before  any  notice  is  received  of  the  prior 
equity?  One  particular  case  involving  this  question,  but  de- 
pending upon  special  reasons,  is  well  settled.  If  a  person  be- 
comes holder  in  good  faith  of  an  equitable  interest  without 
notice  of  an  existing  trust,  and  afterwards,  upon  receiving 
notice  of  the  trust,  he  obtains  a  conveyance  of  the  legal  estate 
from  the  trustee,  he  can  not  protect  himself  against  nor  even 
assert  priority  over  the  right  of  the  cesiui  que  trust,  for  his  act 
has  necessarily  made  him  a  party  to  a  breach  of  trust.'  Does 
the  same  rule  extend  to  all  instances  of  a  legal  estate  procured 
by  the  holders  of  subsequent  equitable  mortgages,  liens,  and 
other  equitable  interests  ?  There  is  some  conflict,  or  apparent 
conflict  of  opinion  upon  this  point,  but  it  all  arises,  I  think, 
from  the  failure  to  distinguish  mere  rights  of  priority  from  the 
more  complete  rights  of  defense  belonging  to  the  bona  fide  pur- 
chaser for  a  valuable  consideration.  The  confounding  of  these 
two  entirely  distinct  and  separate  matters  can  only  lead  to  a 
confusion  of  decisions  and  rules.^    The  very  object  of  the  rule 

^  Allen  V.  Knight,  5  Bare,  272,  af-  without  notice  would  not  give  him 

firmed  in  11  Jur.  527;  and  see  Wilmot  priority. 

V.  Pike,  5  Hare,  22.  *  In  a  case  of  priorities  merely,  the 

'  Sharpies  v.  Adams,  32  Beav.  213,  court  in  a  proper  proceeding  awards 

210.    The  reason  undouhtedly  is,  that  the    subject-matter    to    the  various 

under  such  circumstances  the  mort-  claimants  in  the  order  of  precedence; 

gagor  is  regarded  as  a  trustee  for  all  in  the  other  case  it  refuses  any  relief 

the  equitable  mortgagees.  to  the  plaintiff  attempting  to  establish 

'Mumford  v.  Stohwasser,  L.  R.,  18  his  title  or  claim  against  the  bona  fide 

Eq.  556,  563;  Saunders  v.  Dehew,  2  p^urchaser.     This  most  important  dis- 

Vem.  271;  Allen  v.  Knight,  6  Hare,  tinction  is  not  always  sumciently  ob- 

272;  Sharpies  v.  Adams,  32  Beav.  213;  served  in  the  exhaustive  American 

Carter  v.  Carter,  3  K.  &  J.  617.    In  notes    to  Basset  v.  Nos worthy,  and 

fact,  it  seems  that  the  mere  obtaining  Le  Neve  v.  Le  Neve,  in  2  £q.  Lead, 

the    logsd   estate   from   the   trustee  Cases. 
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19,  that  a  person  who  has  in  good  faith  become  holder  of  an 
equitable  lien  or  interest,  on  discoyering  his  danger  of  being 
postponed  to  an  outstanding  equity  already  in  the  hands  of  an- 
other, may  protect  himself  and  secure  his  priority  by  procuring 
the  legal  title.  Principle  and  authority  seem  to  be  agreed, 
that  such  a  holder  of  a  subsequent  equity,  who  obtained  it  for 
value  and  without  notice,  may,  even  after  notice  of  an  earlier 
equity  in  favor  of  a  third  person,  secure  the  advantage  given  by 
a  conveyance  of  the  legal  estate,  and  thus  establish  his  own 
priority.  By  this  act,  the  subsequent  holder  would  become 
entitled  to  priority .  The  decisions  and  dicta  which  conflict  with 
this  conclusion  will  be  found,  upon  examination,  to  be  dealing 
with  the  alleged  rights  of  a  bona  fide  purchaser  for  value,  and 
not  with  a  mere  question  of  priority.^ 

§  730.  IV.  Notioe  of  iSxlsting  Equities.— The  doctrine 
is  universally  settled,  and  has  already  been  fully  examined, 
that,  among  successive  interests  wholly  equitable,  and  between 
an  earlier  equity  and  a  subsequent  legal  estate,  even  when  pur- 
chased for  a  valuable  consideration,  the  one  who  acquires  the 
subsequent  estate  or  interest  with  notice  of  the  earlier  equity  in 
favor  of  another  person,  will  hold  his  acquisition  subject  and 
subordinate  to  such  outstanding  interest  or  right;  in  the  con- 
test for  priority  between  the  two  claimants,  he  must  be  post- 
poned; he  takes  his  interest  burdened  with  the  obligation  of 
recognizing,  providing  for,  and  carrying  out  the  previous  equity 
according  to  its  nature.  This  subordinating  effect  is  produced 
alike  by  every  species  of  notice;  actual  notice  proved  by  direct 
or  inferred  from  circumstantial  evidence,  and  constructive  no- 
tice arising  from  information  sufficient  to  put  the  prudent  man 

'  While  the  proposition  of  the  text  can  decisionB,  the  role  may,  under  a 
is  implied  by  many  text-writers,  it  is  mistaken  view  of  the  English  author- 
expressly  announced  by  Mr.  Adams,  ities,  be  carried  too  far,  and  applied 
as  a  settled  rule  in  the  adjustment  of  to  a  party  who  was  asserting  the 
priorities  (pp.  161,  162,  marg.  pag.  p.  rights  of  a  bona  Jute  purchaser.  The 
339,  6th  Am.  ed. )  See,  also,  Brace  y.  cases  of  Grimstone  v.  Carter,  3  Paige, 
Duchess  of  Marlborough,  2  P.  Wms.  421,  437,  and  Fash  v.  Savesies,  32 
491;  Belchier  y.  Butler,  1  Eden,  623;  Ala.  451,  appear  to  be  opposed  to  this 
Wortley  y.  Birkhead,  2  Ves.  Sen.  571;  rule,  but  they  are  really  dealing  with 
Ex  parte  Knott,  11  Yes.  609,  619;  the,  &o»a^(/«  purchaser,  and  not  with 
Leach  y.  Ansbacher,  55  Pa.  St.  (5  P.  priorities.  In  the  first,  the  chancel- 
F.  Sm.)  65;  Baggeriv  y.  Gaither,  2  lor  says,  "th&t  to  enable  a  parfy  to  de- 
Jones  Eq.  80;  Carroll  y.  Johnston,  2  fend  himaelf  as  a  bona  fide  purchaser ^ 
III.  120,  123;  Fitzsimmons  y.  Ogden,  he  must  state,  not  only  that  there  was 
7  Cranch,  2, 18;  Siter  y.  McClanachan,  equal  equity  in  himself  by  reason  of 
2  Gratt.  280,  283;  2k>llman  y.  Moore,  his  hayine  paid  the  purchase  money, 
21  Id.  313;  Osbom  y.  Can*,  12  Conn,  but  idso  that  he  had  clothed  his  equity 
lOo,  208;  Gibler  y.  Trimble,  14  Ohio,  with  the  legal  title  before  he  had  no- 
3*23;  Campbell  y.  Brackenridge,  8  tioe  of  the  prior  equity." 
Biackf.  471.    In  some  of  these  Anieri- 
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upon  an  inquiry,  from  possession,  from  ibe  contents  of  title* 
deeds,  from  tits  pendens,  from  registration,  from  uiformatiou 
given  to  an  agent,  or  from  any  other  cause,  when  once  estab- 
lished, are  followed  by  the  same  consequences  upon  the  rights 
of  the  subsequent  bolder  or  purchaser.  The  doctrine  applies 
to  all  successive  equities  in  the  same  subject-matter,  even  where 
they  are  equal  and  governed  by  the  order  of  time,  and  in  such 
a  case  it  does  not  disturb  the  priority  already  existing.  Its 
special  and  most  important  application  is  where  the  subsequent 
equitable  interest  is  superior  in  its  intrinsic  nature  or  from 
some  incident,  or  where  the  subsequent  interest  is  a  legal  es- 
tate, or  where  it  possesses  the  advantage  resulting  from  the 
compliance  with  some  statutory  requirement,  so  that  the  holder 
thereof  would,  in  the  absence  of  notice,  be  entitled  to  the 
preference;  and  its  effect  is  then  to  defeat  the  precedence  which 
would  otherwise  have  existed,  and  to  restore  the  priority  from 
order  of  time  among  the  successive  claimants.  By  far  the  most 
frequent  application  of  the  doctrine  in  this  country  has  been  in 
connection  with  the  recording  acts,  where  the  superiority  of 
itle  or  of  lien  otherwise  acquired  by  the  recording  of  a  convey- 
ance, mortgage,  or  other  instrument,  has  been  held  to  be  lost 
by  reason  of  a  notice  of  some  outstanding  unrecorded  estate, 
title,  mortgage,  lien,  or  other  equitable  interest.  As  the  doc- 
trine of  notice,  both  with  respect  to  its  nature  and  its  effects, 
has  already  been  discussed  as  fully  as  my  limits  will  permit,  I 
shall  add  nothing  further  here  except  a  few  cases  placed  in  the 
foot-note  by  way  of  illustration.^ 

1  Bradley  v.  Riches,  L.  R.,  9  Ch.  271;  Tildesley  v.  Lodge,  3  Sm.  &Giflf. 
D.  189;  Greaves  v.  Tofield,  14  Id.  643;  Wigg  v.  Wigg,  1  Atk.  382,  38*; 
563;  Baker  v.  Gray,  1  Id.  491;  Max-  Rayne  vrBaker,  1  Giff.  241;  Harrison 
field  V.  Burton,  L.  R.,  17  Eq.  15;  v.  Forth,  Prec.  Chan.  51;  Ferrars  v. 
Dryden  v.  Frost,  3  My.  &  Cr.  670;  Cherry,2Vem.383;  MertinBv.JollifTe, 
Whitbread  v.  Jordan,  1  Y.  &  C.  303;  AmbL  313;  Lowther  v.  Carlton,  2  Atk. 
Hohnes  v.  Powell,  8  De  G.  M.  &  G.  242;  Kennedy  t.  Daly,  1  Sch.  &  Lef. 
572;  Atterbnry  v.  Wallis,  8  Id.  454;  365, 379;  Merry  v.  Abney,  1  Chan.  Cas. 
Penny  v.  Watts,  1  Macn.  &  G.  160;  38;  Earl  Brook  v.  Bulkeley,  2  Ves. 
Jones  V.  Smith,  1  Hare,  43,  65;  Ware  Sen.  498;  Taylor  v.  Stibbert,  2  Ves. 
V.  Lord  Egmont,  4  De  G.  M.  &  G.  460,  437;  Daniels  v.  Davison,  16  Id.  249; 
473;  Greenfield  v.  Edwards,  2  De  G.  Van  Meter  v.  McFaddin,  8  B.  Mon. 
J.  &  S.  582;  Montefiore  v.  Browne,  7  435;  School  Dist.  v.  Taylor,  19  Kans. 
H.  L.  Cas.  241,  269;  Wason  y.  Ware-  287  (recorded  mortgage  held  subject 
ing,  15  Beav.  151;  Hipkinsv.  Amery,  to  a  prior  unrecorded  deed  by  reason 
2  Giff.  292;  Prosser  y.  Rice,  28  Beav.  of  the  absolute  constructive  notice 
68,  74;  Bamhart  v.  Greenshields,  9  from  the  open  possession  by  the  gran- 
Moo.  P.  C.  18;  Birch  y.  Ellames,  2  tee,  although  the  mortgagee  had  no ao- 
Anstr. 427;  Gibson Y.Ingo,6Hare,  112,  tual  knowledge  of  such  possession); 
124;  Jones  y.  Williams,  24  BeaY.  47;  In  rt  Sands  Brewing  Co.,  3  Biss.  175 
Mackreth  v.  Symmons,  16  Ves.  329,  (effect  of  notice  of  a  covenant  in  prior 
360;  Tourvillev.Naish,  3P.Wms,307;  conveyance  to  a  subsequent  pur- 
Maundrell  v.  Maundrell,  10  Ves.  246,  chaser.) 
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§  731.  V.  Efibot  of  Fraud  or  Negligenoe  upon  Prior- 
ities.—A  prioiitj  which  would  otherwise  have  existed  may  also 
be  disturbed  and  defeated  by  fraud  or  negligence  in  obtaining 
the  interest  or  in  failing  to  secure  it  properly.  It  is  therefore  a 
settled  doctrine  that  among  successive  equities  otherwise  equal, 
and  also  between  a  legal  title  or  superior  equitable  interest 
earlier  in  time  and  a  subsequent  equity,  the  holder  of  the  inter- 
est which  is  prior  in  time  and  would  be  prior  in  right,  may 
lose  his  precedence,  and  be  postponed  to  the  subsequent  one  by 
bis  own  fraud  or  negligence,  or  that  of  his  agent.  The  same 
rule  applies  to  the  holder  of  a  subsequent  legal  estate,  who 
would  otherwise  have  the  precedence  over  a  prior  equitable  in- 
terest; he  may  be  postponed  by  reason  of  his  neglect  or  fraud. 
While  the  general  rule  has  been  fully  adopted  by  the  American 
courts,  the  cases  involving  it  are  much  less  frequent  in  this 
country  than  in  England,  because  almost  every  kind  of  interest 
in  land  is  within  the  operation  of  the  recording  acts,  and  may 
be  protected  by  a  record.  Most  instances  of  lachea,  therefore, 
coming  before  our  courts  have  arisen  from  a  neglect  to  record 
an  instrument^  or  to  comply  with  the  provisions  of  some  statute 
analogous  to  that  of  recording.'  The  effects  of  negligence  and 
want  of  diligence  in  postponing  or  even  defeating  the  rights  of 
an  assignee  of  a  thing  in  action,  earlier  in  point  of  time,  have 
already  been  described.'  One  instance  which  may  be  regarded 
as  an  example  of  fraud,  although  no  actual  fraudulent  intent 
is  essential,  is,  where  a  prior  incumbrancer,  upon  inquiry  being 
made  by  a  person  interested,  denies  the  existence  of  his  lien, 
or  where  the  owner  of  the  legal  estate  denies  his  title  under 
like  circumstances,  or  even  keeps  silent  and  does  not  announce 
his  title  to  an  innocent  person  who  is  making  expenditures,  or 
advancing  money  upon  the  supposed  security  of  the  property.^ 

'  See,  as  examples  of  fraadinaprior  gagee  who  makes  inquiry  and  states 
mortgage,  Kelly  v.  Lenihan,  56  Ind.  that  he  is  about  to  lend  money  on  the 
443;  ^ggeman  v.  Eggeman,  37  Mich,  same  property:  Ibboteson  v.  Rhodes, 
4:-}0.  For  examples  of  neglect,  Fisher  2  Vem.  554;  Berrisford  y.  Mil  ward,  2 
V.  Knox,  1  Harris,  622;  Hendrickson's  Atk.  49;  see  Stronge  v.  Hawkes,  4  De 
Appeal,  12  Id.  363;  Rider  y.  John-  G.  M.  &  G.  186;  4  De  G.  &  J.  632; 
son,  8  Id.  190, 193;  Campbell's  Appeal,  Beckett  v.  Cordley,  1  Bro.  Ch.  353, 
5  Casey,  401;  Garland  y.  Harrison,  17  357;  Pearson  y.  Morgan,  2 Id.  385,  388; 
Mo.  282.  Eyans  y.  Bicknell,  6  Ves.  173,  182;  Lee 
>  See  ante,  §§  69S-702.  y.  Munroe,  7  Cranch,  366,  368;  Brink- 
'  These  instances  may  undoubtedly  erhoif  y.  Lansing,  4  Johns.  Cb.  65. 
lie  referred  to  the  doctrine  of  equitable  Examples  of  legal  owner  concealing 
estoppel;  but  the  notion  of  constructive  his  title,  aud  suffering  others  to  ex- 
fraud  lies  at  the  foundation  of  that  pend  money,  etc. :  Storrs  v.  Barker,  6 
doctrine.  Elxamples  of  prior  mort-  Johns.  Cb.  166,  168;  Wendell  y.  Van 
gagee  losing  his  priority,  by  denying  Rensselaer,  1  Id.  344;  Bright  y.  Boyd, 
his  own  security,  to  an  intended  mort-  1  Story,  478;  see  Eldridge  y.  Walker, 
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§  732.  Effect  of  Gross  Negligenoe. — ^It  is  now  settled  by 
the  English  decisions,  after  some  fluctuation,  that  where  a  per- 
son has  become  entitled  to  the  precedence,  because  he  has  ac- 
quired the  prior  legal  estate,  or  because  being  subsequent  in 
time  he  has  fortified  his  equity  by  obtaining  the  legal  estate, 
he  can  not  lose  snch  precedence  and  be  postponed,  unless  by 
himself  or  by  his  agent  he  is  chargeable  with  fraad  or  with 
gross  negligence;  mere  neglect  will  not  suffice.^  Whether  the 
same  requirement  of  gross  negligence  applies  to  successive  in- 
terests which  are  all  purely  equitable,  or  whether  mere  negli- 
gence is  sufficient  to  affect  the  priority,  must  be  regarded  as 
still  unsettled  by  the  decisions.' 

§  733.  Asslgioments  of  Mortgages— Rights  of  Priority 
Depending  upon. — An  assignment  of  a  mortgage  is,  through- 
out this  country,  with  the  exception  perhaps  of  a  very  few  states, 
a  mere  transfer  of  a  thing  in  action,  and  the  assignee  can  ac- 
quire no  higher  rights  as  against  the  mortgagor  than  those  pos- 
sessed by  the  original  mortgagee.*  Such  assignments  are  gen- 
erally within  the  operation  of  the  recording  statutes,  either  iu 
express  terms,  or  by  a  judicial  interpretation  of  the  statutory 
language,  holding  that  an  assignment  is  a  species  of  convey- 
ance.^   The  record  of  an  assignment,  like  that  of  any  other  in- 

80  IlL  270;  see,  alao,  Piatt  v.  Squire,  of  neglect  sufficient  to  destroy  a  prece- 
12  Mete.  494;  Fay  v.  Valentine,  12  dent  otherwise  existing:  Worthington 
Pick.  40;  Marston  v.  Brackett,  9  N.  v.  Morgan,  16  Sim.  547;  Kice  v.  Kicc, 
H.  336;  Miller  v.  Bingham,  29  Vt.  82;  2  Drew.  73;  Briggs  v.  Jones,  L.  R.,  10 
Staflford  v.  Ballon,  17  Id.  329;  Broome  Eq.  92;  Hopgood  v.  Ernest,  3  De  G, 
V.  Beers,  6  Conn.  198;  Rice  v.  Dewey,  J.  &  S.  116;  rerry  Herrick  v.  Attwood» 
54  Barb.  455;  L'Amoreux  v.  Vanden-  2  De  6.  &  J.  21;  Waldron  v.  Sloper,  1 
bergh,  7  Paige,  316;  Paine  v.  French,  Drew.  193;  Carter  v.  Carter,  3  K.  & 
4  Ohio,  318;  Chester  v.  Greer,  5  J.  617.  Examples  of  fraud.  Huntec 
Humph.  26.  ▼.  Walters,  L.  R.,  7  Ch.  75;  Shai^ 

^  The  cases  furnish  a  great  variety  of  v.  Foy,  4  Id.  35;  Lloyd  v.  Attwood, 
instances  and  forms  of  fraud  or  neg>  3  De  G.  &  J.  614.  See  further  as  to 
lect.  The  leading  case  is  Hewitt  v.  the  neglect  in  making  proper  inquiry, 
Loosemore,  9  Hare,  449;  see,  also,  and  the  notice  resiutmg  ther^rom, 
Tourle  v.  Rand,  2  Bro.  Ch.  650;  Bar-  antey  §  612. 

nett  V.  Weston,  12  Ves.  129;  Colyer       '  See  ^pro,  note  under  §  687,  where 
Y.  Finch,  5  H.  L.  Cas.  905;  Espin  v.    the  recent  English  cases  upon  this 
Pemberton,  4  Drew.  333;  3  De  G.  &   question  are  cited. 
J.  547;  Hopgood  v.  Ernest,  3  De  G.       'See  ante,  §704;  Wanzer  v.  Gary, 
J.  &  S.  116;  Ratcliffe  v.  Barnard,  L.    76  N.  Y.  526. 

R.,  6  Ch.  652.  The  following  cases  *See  1  Jones  onMortg.,  §§472-478, 
are  illustrations  of  negligence  insuffi-  where  the  subject  is  fully  discussed, 
cient  to  affect  the  priority  acquired  by  and  from  which  I  have  borrowed.  In 
means  of  the  legal  estate:  Dixon  v.  the  recent  and  very  carefully  consid- 
Muckleston,  L.  R.,  8  Ch.  155;  Rat-  ered  case  of  Westbrook  v.  Gleason, 
cliffe  V.  Barnard,  6  Id.  652;  Cory  v.  79  N.  Y.  23,  it  is  held  that  an  assign- 
Eyre,  1  De  G.  J.  &  S.  149,  163;  Hunt  ment  is  a  "  conveyance  "  within  the 
Y.  Elmes,  2  De  G.  F.  &  J.  578;  Rob-  general  requirements  of  the  recording 
erts  V.  Crofts,  2  De  G.  &  J.  1;  Hewitt  act,  and  therefore  when  a  second  mort- 
T.  Loosemore,  9  Hare,  449.    Examples  gagee,  with  notice  of  a  prior  unre- 
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Btrumenfc,  does  not  operate  as  a  notice  retrospectively;  it  is  not 
therefore  a  constructive  notice  of  the  assignee's  interest  to  the 
mortgagor,  so  as  to  destroy  the  effect  of  payments  made  by  him, 
without  actual  notice  to  the  mortgagee;  but  a  mortgagor  T^ho 
obtains  a  discharge  from  the  mortgagee  toilhout  any  payment, 
is  not  protected  as  against  the  assignee.^ 

§  734.  Unrecorded  Assigninent :  Rights  of  the  Assignee. 
When  a  mortgage  duly  recorded  is  assigned,  that  original  re- 
cord continues  to  be  constructive  notice  of  the  existence  of  the 
lien  to  all  subsequent  purchasers  and  incumbrancers  of  the 
same  premises,  and  the  assignee  does  not  lose  his  precedence 
over  such  parties  by  a  failure  to  record  the  assignment. '  A 
conveyance  of  the  mortgaged  premises  to  the  mortgagee  after 

corded  mortgage,  assigns  his  mortgage  assfgned,  and  the  assignment  is  not  re- 

to  a  botia  Jide.  purchaser  for  value,  oorded,  and  the  mortgagee  afterwards 

who  has  no  notice,  such  assignee  is  satisfies  the  mortgage  of  record,  the 

entitled  to  preference  only  in  case  he  lien  is  thereby  destroyed  as  against  a 

records  his  assignment  before  the  first  bona  fidt  purchaser  or  iocumbrancer 

mortgage  is  recorded ;  if  the  first  mort-  without  notice  of  the  premises.  Bowl* 

gage  IS  recorded  before  the  assignment  ing  t.  Cook,  30  Iowa,  200;  Hender- 

la  put  on  record,  that  operates  as  a  son  v.  Pilgnm,  22  Tex.  464;  and  see 

constructiye  notice  to  thoassi^ee  and  Warner  v.   Wiu&low,    1  Saudf.  Ch. 

cuts  off  his  priority.     From  this  itap-  430;  St.  John  v.  Spalding,  1  T.  &  C. 

pears  that  the  effects  of  recording  an  483. 

assignment  are  not  confined,  as  has  ^  N.  Y.  Life  Ins.  &  T.  Co.  v.  Smith, 
sometimes  been  supposed,  to  the  rights  2  Barb.  Ch.  82;  Ely  y.  Scofield,  35 
of  successive  a8sign.ees  of  the  same  Barb.  330.  This  rule  is  held  not  to 
mortgage.  In  illustration  of  the  text,  apply  to  a  mortgage  given  to  secure 
see  Belden  v.  Meeker,  47  N.  Y.  307;  2  a  negotiable  note  which  is  assigned 
Lans.  470;  Campbellv.  Vedder,  1  Abb.  before  maturity.  Jones  v.  Smith,  22 
App.  Dec.  295;  Forty.  Burch,5  Denio,  Mich.  300.  The  record  of  an  assign- 
187 ;  Vanderkemp  V.  Shelton,  1 1  Paige,  mentis,  however,  a  constructive  notice 
28;  Jamef  v.  Jonnson,  6  Johns.  Ch.  to  a  subsequent  grantee  of  the  mort- 
417;  St.  John  v.  Spalding,  1  T.  &  C.  gagor,  and  a  subsequent  discharco 
483;  Byles  v.  Tome,  39  Md.  461;  nven  to  him  by  the  mortgagee  would 
Bowling  v.  Cook,  39  Iowa,  200;  Bank  be  ino|)erative  as  against  the  assignee, 
of  State  of  Ind.  v.  Anderson,  14  Id.  Also  a  discharge  obtained  by  the  mort- 
544;  Comog  v.  Fuller,  30  Id.  212;  gagor  without  any  payment,  is  in- 
McClure  v.  Burris,  16  Id.  591 ;  Hen-  effectual.  Belden  v.  Meeker,  47  N. 
derson  v.  Pil^m,  22  Tex.  464.  In  Y.  307;  2  Lan&  470,  and  see  West- 
Pennsylvania  it  is  held,  under  a  con-  brook  v.  Gleason,  70  N.  Y.  23. 
stmction  of  the  general  statute,  that  The  rule  given  in  the  text  as  to  the 
a  record  of  an  assignment  is  notice  to  effect  of  the  record  as  notice  to  the 
subsequent  assignees,  and  also  to  sub-  mortgagor  is  ex[>res8ly  enacted  by  the 
sequent  mortgagees  and  purchasers  of  statutes  of  several  states.  Califor- 
the  same  premises.  Pepper's  Appeal,  nia, — Civ.  Code,  §§  2934,  2935.  Indi- 
77  Pa.  St.  373;  Neide  v.  Pennypacker,  ana, — Gavin  &  Hord's  Stat.,  v.  2,  p. 
QPhila.  86;  Leech  v.  Bonsall,  9  Id.  356.  /TaTua^.— Basslcr's  Stat.,c.  68, 
204;  Philips  v.  B'k  of  Lewiston,  18  §3.  Miehigan,-^omi^,  Laws,  p.  1347. 
Pa.  St.  394,  401.  In  Indiana  it  is  held,  Minnesota.— ^v,  Stat.  (1866)  p.  331. 
upon  a  construction  of  the  statute,  Ntbraaka, — Gen.  Stat.,  c.  61,  §39. 
that  no  provision  is  made  for  record-  New  York, — Fay*8  Dig.  of  Laws,  v.  1, 
itigassignments,  and  therefore  a  record  p.  585.  Oregon. — Gcu.  Laws,  p.  651. 
of  them  is  not  notice.  Hasselmanv.  Wisconsin, — Rev.  Stat.,  p.  1149. 
McKeman,  50  Ind.  441.  It  neces-  'Campbell  v.  Vedder,  3  Key es,  174; 
aarily  follows  that  when  a  mortgage  is  1  Abb.  App.  Dec.  295. 
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be  bad  assigned  tbe  mortgage,  would  not  work  a  merger,  but 
the  rigbts  of  tbe  assignee  would  remain  unaffected.^  If  tbe 
mortgagee,  baying  tbus  acquired  title  after  tbe  assignment, 
sbould  in  turn  convey  tbe  mortgaged  premises  to  a  tbird  person 
witbout  knowledge  nor  actual  notice  of  tbe  assignment,  it  is 
lield  tbat  sucb  grantee  would  be  cbarged  witb  constructive 
notice  and  would  take  subject  to  tbe  rigbts  of  tbe  assignee,  be- 
cause tbe  records  would  give  bim  notice  of  facts  sufficient  to 
put  a  reasonable  man  upon  an  inquiry,  and  a  due  inquiry  would 
necessarily  lead  to  a  discovery  of  tbe  real  situation .'  If  a  second 
mortgagee,  witb  notice  of  a  prior  unrecorded  mortgage,  assigns 
to  a  bona  fide  purcbaser  witbout  notice,  but  tbe  prior  mortgage 
is  recorded  before  tbe  assignment,  tbe  assignee  would  fail  to 
secure  a  precedence.'  Since  a  mortgage  is  a  tbing  in  action, 
v^n  assignee  even  witbout  notice  will  be  subject  to  all  outstand- 
ing equities  and  claims  in  favor  of  tbird  persons,  wbicb  were 
existing  and  available  against  tbe  assignor,  wberever  tbe  gen- 
eral doctrine  prevails  tbat  all  assignments  of  tbings  in  action  are 
subject  to  sucb  latent  equities/  Questions  of  priority  migbt 
arise  between  successive  assignees  of  tbe  same  mortgage  from 
tbe  same  assignor.  If  an  assignment  is  perfected  by  an  actual 
delivery  of  tbe  mortgage  itself  and  of  tbe  bond,  note,  or  otber 
evidence  of  debt  secured,  even  tbougb  it  be  not  recorded,  a  sub- 
sequent assignee  would  necessarily  be  put  upon  an  inquiry,  and 
cbargeable  witb  constructive  notice,  and  could  obtain  no  pre- 
cedence even  by  a  first  record.^  In  otber  instances  wbere  tbe 
assignments  are  equal,  made  for  a  valuable  consideration  and 
witbout  notice,  if  all  were  unrecorded,  tbe  earliest  in  order  of 
time  prevails;  tbe  assignee  for  value  and  witbout  notice  wbo 
first  obtains  a  record,  secures  tbereby  tbe  title;  a  record  wben 
made  is  a  constructive  notice  to  all  subsequent  assignees  of  tbe 
same  mortgage.* 

^  Purdy  V.   Huntington,  42  K.  T.  the  reoordinff  of  the  junior  mortgage 

334;  Campbell  v.  Vedder,  supra,  assigned.    Id. 

« Purdy  V.  Huntington,  42  N.  Y.  *See  ante,  §§708,   709,   714,   Bud 

334,  overruliuff  46  Barb.  389;  Gillig  cases  oited;  Conover  v.  Van  Mater,  18 

V.  Maass,  28  1s,  Y.   191;  Warren  v.  N.  J.  £q.  481;  per  contra,  see  ante, 

Winslow,    1    Sandf.   Ch.   430;    Van  §715   and    cases  cited;    Sumner   v. 

Keuren  v.  Corkins,  4  Hun,  129;  6  T.  Waugh,  56  III.  531. 

&  C.  355.  *  Kellogg  v.  Smith,  26  N.   Y.   18; 

8  Westbrook  v.  Gleason,  79  N.  Y.  Brown  v.  Blydenburgh,  7  Id.  141. 

23;  Fortv.  Burch,5Denio,  187.    The  'Purdy  v.  Huntington,  42  N.  Y. 

8ame  would  be  true  where,  a  juuior  334;   46    Barb.  389;    Westbrook    v. 

mortgage  being  assigned,  the  elder  Gleason,  79  N.  Y.   23;  Campbell  v. 

mortgage  was  record^  before  the  as-  Vedder,  3  Keyes,  174;  1  Abb.  App.  Dec. 

sigmnent  was  given,  although  after  295;  Pickett  v.  Barron,  29  Barb.  505. 


CONGEBNING  BONA  FIDE  PUBGHASE,  ETC.       193 


SECTION  VII. 

CONCERNING  BONA  FEDE  PURCHASE  FOR  A  VALUABLE  CON- 
SIDERATION AND  WITHOUT  NOTICE. 

ANALYSIS. 

§  735.    General  meaning  and  scope  of  the  doctrine. 
§  736.     General  effect  of  the  recording  acts. 
K  737-744.    Fira,  Rationale  of  the  doctrine. 

§  738.    Its  purely  equitable  origin,  nature,  and  operation. 
§  739.     It  is  not  a  rale  of  property  or  of  title. 
§§  740, 741.    General  extent  and  limits;  kinds  of  estates  protected. 
|§  742, 743.    Phillips  y.  Phillips;  formula  of  Lord  Westbury. 
|§  745-762.    Second,  What  constitutes  a  honafde  purchase. 
S§  746-751.    L  The  Valuable  Consideration. 

§  747.     1.  What  is  a  valuable  consideration;  illustrations. 
S§748,  749.    Antecedent  debts,  securing  or  satisfying;  giving  time,  etc. 
|§  750,  751.    2.  Payment;  effect  of  part  payment;  giving  security. 
S§  752-761.    IL  Absence  of  notice. 

§  753.     1.  Effects  of  notice  in  general. 

§  754.    Second  purchase  without  notice  from  firat  purchaser  with;  aho 

second  purchaser  xcith  from  first  purchaser  wUhoui  notice. 
§  755.    2.  Time  of  giving  notice;  English  and  American  rules. 
§  756.    Effect  of  notice  to  a  bona  fide  purchaser  of  an  equitable  interest 
before  he  obtains  a  deed  of  the  legal  estate. 
§§  757-761.    3.  Recording  in  connection  with  notice. 

§  75i.    Interest  under  a  prior  unrecorded  instrument. 

§  759.    Requisites  to  protection  from  the  first  record  by  a  subsequent 

purchaser. 
§760.    Purchaser  in  good  faith  with  apparent  record  title  from  a 
grantor  charged  with  notice  of  a  prior  unrecorded  conveyance. 
§  761.    Break  in  the  record  title;  when  purchaser  is  still  charged  with 

notice  of  a  prior  instrument. 
§  762.    m.  Good  faith. 
S§  763-778.     Third.  Effects  of  a  bona  fide  purchase  as  a  defense. 

§  764.    I.  Suits  by  holder  of  legal  estate  under  the  auxiliary  jurisdic- 
tion of  equity,  discovery,  etc. 
§  765.    Same:  exceptions  and  limitations. 
S  766-774.    n.  Suits  by  holder  of  an  equitable  estate  or  interest  against  a 

purchaser  of  the  legal  estate. 
§  767.    Legal  estate  acquired  by  the  original  purchase. 
S  768.    Purchaser  first  of  an  equitable  interest,  subsequently  acquires 

the  legal  estate;  '*  tabula  in  nau/ragio,'* 
%  769.    Extent  and  limits  of  this  rule. 
§  770.    Purchaser  acquires  the  legal  estate  from  a  trustee. 
771-773.    This  rule  is  applied  in  the  United  States. 

§  774.    Other  instances;  purchase  at  execution  sale;  purchase  of  things 

in  action. 
Vol.  n— 13 
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§§  775-778.  m.  Suits  by  holders  of  an  "  equity." 

§  776.  For  relief  against  accident  or  mistake. 

§§  777,  778.  For  relief  from  fraud,  upon  creditors,  or  between  parties. 

§§  779-783.  Fourth,  Affirmative  relief  to  a  bona  fide  pnrchaser. 

§  779.  General  rule. 

§§  780-782.  Blnstrations. 

§  783.  Removing  a  cload  from  title. 

§§  784,  785.  Fifth,  Mode  and  form  of  the  defense. 

§  784.  The  pleadings. 

§  785.  Necessary  allegations  and  proofs. 

§  735.  General  Meaning,  Scx>pe,  and  Limitations  of  the 
Doctrine. — This  section  will  deal  with  the  equitable  doctrine 
of  bona  fide  purchase  for  a  valuable  consideration  and  without 
notice.  The  doctrine  in  its  original  form  was  exclusively  equita- 
ble.  Questions  of  priority  can  not,  as  has  already  been  stated, 
aiise  between  successive  adverse  estates  which  are  purely  legal, 
and  therefore  can  not,  independently  of  statutory  permission, 
come  before  courts  of  law  for  settlement;  such  estates  must 
stand  or  fall  upon  their  own  intrinsic  merits  and  validity.^  A 
contest  concerning  priority  or  precedence  properly  so  called, 
can  only  exist  where  one  of  the  two  claimants  holds  a  legal  and 
the  other  an  equitable  title,  or  where  both  hold  equitable  titles, 
and  must  therefore  belong  to  the  original  exclusive  jurisdiction 
of  equity.  Courts  of  equity  do  not  have  jurisdiction  of  suits 
brought  merely  to  establish  one  purely  legal  title  against  an- 
other and  conflicting  legal  title.'  In  the  United  States  these 
elementary  notions  seem  to  have  been  sometimes  overlooked, 
and  the  courts  sometimes  seem  to  have  extended  the  doctrine 
of  boixa  fide  purchase  farther  than  the  acknowledged  principles 
of  equity  would  warrant.  The  tendency  is  marked  and  strong 
in  the  courts  of  many  states,  even  when  acting  as  tribunals  of 
law,  to  make  the  doctrine  a  legal  rule  of  property,  and  to  apply 
it  alike  to  persons  who  have  acquired  either  a  legal  or  an  equita- 
ble title  to  chattels  and  things  in  action,  as  well  as  to  those 
who  have  acquired  any  legal  or  equitable  interest  in  land.  A 
siibsequent  holder,  even  for  a  valuable  consideration  and  without 
notice,  has  certainly  no  higher  right  than  a  prior  holder  equally 
innocent  and  with  an  equally  meritorious  ownership.  American 
courts  seem  sometimes  to  have  acted  upon  exactly  the  opposite 
notion,  and  to  have  assumed  that  a  subsequent  title  was  neces- 

'  See  supra,  §  679.  legal  titles  alone,  as  suits  for  dower. 

'  Such  suits  are  often  caUed  *<  eject-  In  regard  to  them  the  doctrine  of  bona 

meat  bills."    See  vol.  1,  §§  176-178.  fide  purchase  is  applied  in  a  special  and 

Squity  has  concurrent  jurisdiction  in  peculiar  manner, 
certain  classes  of  suits  dealing  wiUi 
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sarily  the  better  one.  When  the  original  legal  owner  has  done 
or  omitted  something  by  which  it  was  made  possible  that  his 
property  should  come  into  the  hands  of  a  bona  fide  holder  by 
an  apparently  valid  title,  it  may  be  just  to  regard  him  as  es- 
topped from  asserting  his  ownership,  and  thus  to  protect  the  sub- 
sequent purchaser.  But  when  the  prior  legal  owner  is  wholly 
innocent,  has  done  and  omitted  nothing,  it  certainly  transcends, 
even  if  it  does  not  violate,  the  principles  of  equity  to  sustain 
the  claims  of  a  subsequent  and  even  bona  fide  purchaser. 

§  736.  ESbots  of  the  Recording  Acts.— The  most  exten- 
sive and  important  change,  however,  in  the  United  States,  has 
been  produced  by  the  recording  acts.  They  have  extended  the 
doctrine  of  bona  fide  purchase  to  all  conveyances  and  mortgages, 
and  often  to  executory  contracts,  and  to  every  instrument  which 
can  create,  transfer,  or  affect  legal  estates  or  equitable  interests, 
liens,  and  incumbrances,  and  have  therefore  brought  it  within 
the  cognizance  of  the  courts  of  law  as  a  rule  for  determining 
the  validity  of  legal  titles.  The  greatest  diversity  is  found  in 
the  statutory  provisions  of  the  various  states,  and  a  consequent 
diversity  prevails  among  the  local  rules  which  define  the  result- 
ing rights  of  the  bona  fide  purchaser.  In  some  they  are  con- 
ferred upon  judgment  creditors,  upon  all  purchasers  at  execu- 
tion sales,  and  even  upon  those  who  have^  secured  the  first 
record  although  charged  with  notice.  It  would  be  impossible, 
within  any  reasonable  limits,  to  state  all  the  results  of  these 
statutes,  and  to  formulate  all  the  special  rules  which  have  been 
derived  from  them  in  the  different  states.  So  far  as  the  doc- 
trine of  bona  fide  purchase  has  been  made  a  rule  of  law,  either 
by  the  operation  of  the  recording  acts,  or  by  the  independent 
action  of  the  courts,  it  does  not  properly  come  within  the  scope 
of  a  treatise  upon  equity  jurisprudence.  I  shall,  therefore,  ex- 
plain the  principles  of  the  equitable  doctrine  as  established  in 
the  United  States  and  in  England,  and  describe  the  general  ap- 
plications and  modifications  made  necessary  by  the  common 
American  system  of  registration.  The  minute  effects  growing 
out  of  the  differing  types  of  legislation  must  be  passed  over; 
except  so  far  as  they  have  been  mentioned  in  the  foregoing  sec- 
tions upon  notice  and  priorities.  The  subject  will  be  discussed 
under  the  following  heads:  1.  Rationale  of  the  doctrine.  2. 
What  constitutes  a  bona  fide  purchase.  3.  Effects  of  the  doc- 
trine as  a  defense.  4.  Gases  in  which  courts  of  equity  give 
affirmative  relief.  5.  How  the  bona  fide  purchaser  must  avail 
himself  of  his  position. 
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§  737.  First.  Kationale  of  the  Doctzine.— I  purpose  to 
explain,  in  this  division,  the  essential  natore,  foundation,  and 
reasons  of  the  doctrine,  the  general  extent  and  limits  of  its 
operation,  and  the  kinds  of  relief  which  it  famishes.  A  correct 
notion  concerning  this  fandamental  theoiy  is  necessaiy  to  any 
proper  understanding  of  the  practical  rules  which  flow  from  iL 
It  is  sometimes  said,  in  the  most  nnlimited  terms,  that  a  pur- 
chase, for  a  valuable  consideration  and  without  notice,  qt  any 
kind  of  interest,  is  a  defense  under  all  circumstances,  which 
constitutes  a  complete  and  absolute  bar  to  every  proceeding  in 
which  it  is  sought  to  establish  any  species  of  adverse  claim, 
legal  or  equitable,  or  to  obtain  any  species  of  relief.  There  are 
dicta  of  the  ablest  judges,  which  taken  literaUy,  without  limita- 
tion, would  go  far  to  sustain  this  view.^  These  citations  well 
show  how  misleading  general  statements  may  be  when  separated 
from  their  context.  Such  modes  of  declaring  the  doctrine, 
plainly  need  some  limitation  and  restriction.  Taken  in  their 
literal  and  unqualified  form  they  are  opposed  to  conclusions  es- 
tablished by  an  overwhelming  weight  of  judicial  authority,  and 
to  the  settled  practice  of  the  courts  of  equity. 

§  738.  ikiuitable  Origin,  Nature,  and  Operation  of  the 
Doctrine. — The  protection  given  to  the  honajide  purchaser  had 
its  origin  exclusively  in  equity,  and  is  based  entirely  upon  the 
fact  that  the  jurisdiction  of  equity  is  ancillary  and  supplemental 
to  that  of  the  law,  and  upon  the  conception  that  a  court  of 
chancery  acts  solely  upon  the  conscience  of  litigant  parties,  by 
compelling  the  defendant  to  do  what,  and  only  what  in  foro 
conscieniicB  he  is  bound  to  do.     If  the  relations  between  the  two 

>  The  following  are  examples  of  Vemey,  2  Eden,  81, 85:  "A  pnrchaaer 
such  judicial  language:  In  Atty-Cren.  without  notice  for  a  valuable  consid- 
V.  Wilkinfl,  17  Seay.  285,  293,  Lord  eration,  is  a  bar  to  the  iurisdiction  of 
Romilly  said:  "  My  opinion  is,  that  the  court."  Lord  Loughborough  said 
when  once  you  establish  that  a  person  in  the  often  quoted  case  of  Jerrard  v. 
is  a  purchaser  for  value  without  no-  Saunders,  2  Ves.  454,  458:  "I  think 
tice,  this  court  will  give  no  cuudntance  it  has  been  decided  that  anunst  a 
against  him,  but  the  right  must  be  en-  purchaser  for  valuable  consideration 
forced  at  law."  In  Bowen  v.  Evans,  without  notice,  the  court  taill  not  take 
1  Jo.  &  Lat.  178,  264,  Chan.  Sugden,  tlie  least  step  imaginable,**  In  other 
Lord  St.  Leonards,  said:  '^Inmyopin-  cases  the  same  judge  used  more 
ion,  whether  the  purchaser  lias  the  guarded  language,  in  Strode  v.  Black- 
legal  estate,  or  only  an  equitable  in-  bume,  3  Ves.  222.  In  the  celebrated 
terest,  he  may,  by  way  of  defense,  case  of  Wallwyn  y.  Lee,  9  Ves.  24, 
avail  himself  of  the  character  of  a  34,  Lord  Eldon  expressed  himself  in 
purchaser  without  notice,  and  is  enti-  the  following  cautious  terms:  **  I  am 
tied  to  have  the  bill  dismissed  against  not  sure  ikat  follows  as  a  principle  of 
him,  though  the  next  hour  he  may  be  sound  equity;  i/  the  principle  qf  the 
turned  out  of  possession  by  the  legal  court  is  that  against  a  purchaser  for 
title"  [L  f.,  by  ejectment].  An  valuable  consideration  without  notice 
earlier  and  most  able  chancellor.  Lord  tlus  court  givet  no  assistance,** 
Northington,  said  in  Stanhope  v.  Earl 
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eontestantfl  standing  before  the  court  of  chancery  are  such  that, 
in  equity  and  good  conscience,  the  plaintiff  ought  to  obtain  the 
aid  which  ]ie  asks,  and  the  defendant  ought  to  do  or  suffer  what 
is  demanded  of  him,  then  the  court  will  interfere  and  grant  the 
relief;  if  the  relations  are  not  of  this  character,  then  the  court 
livill  withhold  its  hand,  and  will  leave  the  parties  to  the  opera- 
tion of  strict  legal  rules,  and  to  the  remedies  conferred  by  the 
legal  tribunals.  All  equitable  principles  and  doctrines  had 
their  origin  in  this  conception y  however  much  it  may  sometimes 
be  overlooked  by  courts  at  present  in  the  administration  of  the 
doctrines  which  have  been  thus  established.  The  protection 
given  to  the  bona  fide  purchaser  simply  means,  therefore,  that 
from  the  relations  subsisting  between  the  two  parties,  especially 
that  which  is  involved  in  the  innocent  position  of  the  purchaser, 
equity  refuses  to  interfere  and  to  aid  the  plaintiff  in  what  lie  is 
seeking  to  obtain,  because  it  would  be  unconscientious  and  in- 
equitable to  do  so,  and  the  parties  must  be  left  to  their  pure 
legal  rights,  liabilities,  and  remedies;  the  court  will  not  aid 
either  against  the  other.  That  this  is  the  true  rationale  is 
shown  by  an  overwhelming  weight  of  authority.^  In  the  vast 
majority  of  cases  the  protection  is  only  given  to  a  defendant, 
and  as  a  consequence  the  doctrine  itself  is  commonly  spoken  of, 
and  ordinarily  treated,  as  essentially  a  matter  of  defense.  The 
very  few  instances  in  which  affirmative  relief  is  granted  to  the 
bona  fide  purchaser,  are  exceptional;  they  rest  upon  their  special 
facts,  and  arise  from  the  fraud  of  the  defendant  against  whom 
the  relief  is  awarded.' 

§  739.  The  Doctrine  is  not  a  Rule  of  Property  or  of 
Title. — In  applying  the  doctrine  of  bona  fide  purchase — and 
this  is  the  very  essence  of  the  doctrine — equity  does  not  inteud 
to  pass  upon  and  decide  the  merits  of  the  two  lUigant  parties;  it 
does  not  decide  that  the  title  of  the  defendant  is  valid,  and 

>  Thus,  in  Boone  ▼.  Chiles,  10  Pet.  his  money,  and  denies  all  notice  of  the 

177,  210,  the  supreme  court,  adopt*  circumstances  set  up  by  the  bill."    I 

ing  the  language  of  Lord  St.  Leon-  would  remark  in  passing  that  the  ex- 

arda  in  his  treatise  on  vendors,  said:  pression  above,    "  the   court  has  no 

**A  court  of  equity  acts  only  on  the  jurisdiction,"  like  so  many  similar 

conscience  of  the  pa^y;  and  if  he  has  modes  of  statement,  is  open  to  criti- 

done  nothing  that  taints  it,  na  de-  cism.    The  court  certainly  haa  juris- 

maud  can  attach  upon  it  so  as  to  give  diction  in  all  such  cases,  since  the 

jurisdiction."    Li  the  case  of  Jerrard  interest  of  one,  or  perhaps  of  both, 

V.  Saunders,  2  Ves.  454,  457,  Lord  of  the  litigants  is  equitable.     The  real 

Loughborough  said:  ''Against  a  pur-  meaning  is,  that  the  court  under  these 

chaser  for  a  valuable   consideration  circumstances,  and  according  to  its 

this  court  has  no  jurisdiction.     You  settled  principles,  will  not  exercise  Us 

can  not  attach  upon  the  conscience  of  jurisdiction. 
the  party  any  demand  whatever,  where       *  See  infra,  §§  77&-783. 
Ke  stands  as  a  purchaser  having  paid 
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therefore  intrinsicallj  the  better,  and  superior  to  that  of  the 
plaintiff.  On  the  contraxy,  the  protection  given  by  way  of 
defense  theoretically  assumes  that  (he  tiUe  of  (he purchaser  is  realhj 
defective  as  against  that  of  his  opponent;  at  all  events,  the 
court  of  equity  wholly  ignores  the  question  of  validity,  declines 
to  examine  into  the  intrinsic  merits  of  the  two  claims,  and  bases  its 
action  upon  entirely  different  considerations.^  If  a  plaintiff 
holding  some  equitable  interest  or  right,  sues  to  enforce  it 
against  a  defendant  who  has  in  good  faith  obtained  the  legal 
estate,  the  court  simply  refuses  to  interfere  and  do  an  uncon- 
scientious act  by  depriving  him  of  the  advantage  accompanying 
such  an  innocent  acquisition  of  the  legal  title.  On  the  other 
hand,  if  the  plaintiff  is  the  legal  owner,  and  sues  to  obtain  some 
equitable  relief  against  a  defendant  who  is  the  innocent  holder 
of  some  equitable  estate  or  interest,  the  court  in  like  manner 
simply  refuses  to  do  an  unconscientious  act  by  giving  any  aid 
to  the  plaintiff,  but  without  at  all  deciding  or  even  examining 
the  intrinsic  merits  of  their  claims,  leaves  him  to  whatever 
rights  would  be  recognized  and  whatever  reliefs  granted  by  a 
court  of  law.  It  is  thus  seen,  that  the  doctrine  of  bona  fide 
purchaser,  as  administered  by  equity,  is  not  in  any  sense  a  rule 
of  property.  Whenever  the  relations  between  the  litigants  are 
of  such  a  nature,  and  the  suit  is  of  such  a  kind,  that  a  court  of 
equity  is  called  upon  to  decide,  and  must  decide,  the  merits  of 
the  controversy,  and  determine  the  validity  and  sufficiency  of 
the  opposing  titles  or  claims,  then  it  does  not  admit  the  defense 
of  bona  fide  purchase  as  effectual  and  conclusive.     The  foregoing 

'This  truth,  so  fundamental,  and  acquire  it."   Everyone  who  is  familiar 

yet  so  often    overlooked,   was   well  with  Lord  Eldon  s  judgments  knows 

stated  by  Lord  Eldon  in  the  celebrated  that  it  was  his  invariable  practice  to 

case  of  Wallwyn  v.  Lee,  9  Ves.  24,  33,  express  his  most  settled  opinions  in  the 

34.     The  suit  was  by  the  holder  of  the  form  of  inquiries,  or  suggestions,  or 

legal  title  who  was  in  actual  possession  suppositions.      In    another    passage, 

of  the  land,  and  who  was  seeking  dis-  while  speaking  of  the  plaintiff's  le^cd 

covery  and  a  delivery  up  of  the  title-  rights  and  the  defendant's  correspond- 

deeds  against  a  mortgagee  who  set  up  iug legal  liabilities,  he  doubts  * 'whether 

the  deiense  of  bona  Jide  purchaser,  upon  the  argument  of  this  plea,  the 

The  chancellor  said:  "Is  it  not  worth  court  has  any  right  to  discuss  that 

consideration,   whether  every  plea  of  question,"  ana  adds:  **  Is  it  not  worth 

purchase  for  a  valuable  consideration  consideration,  whether  the  very  prin- 

without  notice  does  not  admit  tliat  the  ciple  of  the  plea  is  not  this:  I  have 

defendant  lios  no  title?    If  he  has  a  honestly  and  bona  ^e  paid  for  this, 

good  title,  why  not  discover  ?    I  ap-  in  order  to  make  myself  the  owner  of 

prehend  there  is  a  sufficient  grotmd  it,  and  you  shall  have  no  information 

for  saying,  a  man  who  has  honestly  from  me  as  to  tlie  perfection  or  im- 

dealt  for  valuable  consideration  with-  perfection  of  my  title,  until  you  de* 

out  notice  shall  not  be  called  upon,  liver  me  from  the  peril  in  whicli  you 

by  confessions  wnmg  from  his  con-  state  I  have  placed  myself    in  the 

science,  to  say  he  has  missed  his  object  article  of  purchasing  bona  Jide  f 
in  the  extent  in  which  he  meant  to 
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description  shows  tbat  it  is  wholly  unwarranted  by  the  settled 
principles  of  equity  for  a  court  to  sustain  and  enforce  the  sub- 
sequent  legal  estate  acquired  by  A.  in  any  kind  of  property  or 
thing  in  action,  merely  because  he  is  a  bona  fide  purchaser  for 
a  valuable  consideration  without  notice,  against  the  prior  legal 
and  equally  innocent  owner  B.,  or  even  to  sustain  A.'s  defense 
as  a  bona  fide  purchaser  in  a  suit  brought  by  B. 

§  740.  General  Extent  and  Limits ;  Kinds  of  Estates 
Protected. — Such  being  the  raliojiale  of  the  doctrine,  it  re- 
mains to  consider  the  general  extent  and  limits  of  its  operation; 
and  this  chiefly  inyolyes  the  question,  to  what  kinds  of  estates 
held  by  the  bona  fide  purchaser  will  it  be  applied?  It  has 
never  been  doubted  that  the  protection  will  be  extended  to  the 
defendant  in  a  suit  brought  by  the  holder  of  a  prior  equitable 
estate  or  interest  against  the  subsequent  bona  fide  purchaser  of 
a  legal  estate,  who  acquired  such  estate  at  the  time  of  and  by 
means  of  his  original  purchase.^  It  is  also  generally  extended,  in 
the  similar  suit  by  the  holder  of  a  prior  equitable  interest,  to  a 
defendant  who  haying  originally  been  the  bona  fide  purchaser  of 
a  subsequent  equity,  has  afterwards  obtained  an  outstanding 
legal  estate.'  The  vital  question  is,  whether  the  defense  will 
also  avail  on  behalf  of  a  defendant  who  has  acquired  an  equitable 
interest  merely,  against  a  plaintiff  who  holds  a  prior  legal  estate; 
and  upon  this  question,  dicisions  and  judicial  dicta,  especially 
the  earlier  ones,  are  in  direct  conflict.  Some  cases  have  ex- 
pressly held,  and  dicta  have  stated,  that  the  protection  of  bona 
fide  x>urchase  is  confined  to  defendants  who  have  obtained  and 
hold  a  legal  title,  against  plain tififs  who  have  only  a  prior  equi- 
table interest;  and  that  it  is  never  granted  where  the  situation 
of  the  parties  is  reversed,  to  bona  fide  purchasers  of  a  mere 
equitable  interest  defending  against  relief  soaght  by  plaintiffs 
holding  a  prior  legal  estate.'  It  is  proper  to  remark  here,  al- 
though somewhat  in  anticipation,  that  there  are  certain  kinds  of 
suits  by  the  holder  of  a  prior  legal  estate  seeking  certain  special 

^  See  post,  §§767,   774,  and  cases  84,  per  Lord  Nottingham;  WilliaxnB  v. 

there  cited;  Demarest  ▼.  Wyncoop,  3  Liunbe,  3  Bra  Ch.  204,  per  Lord  Thur- 

Johns.  Ch.  129, 147;  Varick  v.  Briggs,  low;  Strode  v.   Blackbume,  3  Ves. 

G  Paige,  323;  Dickerson  v.  Tillinghost,  222,  per  Lord    Kosslyn;    Collins  v. 

4  Id.  215;  Woodruif  V.  Cook,  2  Edw.  Archer,  1  Russ.  ft  My.  284,  per  Sir 

Ch.  259;  ZoUman  v.  Moore,  21  Gratt.  John  Leach;  Snelgrove  v.  Snelgrovc, 

313;  Carter  v.  Allan,  21  Id.  241;  Mnn-  4  Desaus.  Eq.  274;  Bkke  v.  Ueyward, 

dinev.Pitts,  14Ala.84;Boydv.  Beck,  1  Bail.  £q.  208;  Brown  t.  Wood,  0 

29  Id.  703;  Wells  v.  Morrow,  38  Id.  Rich.  Eq.  156;  Jenkins  v.  Bodley,   1 

125;  Sumner  v.  Waugh,  56  111.  531.  Sm.    &    Alar.    Eq.    338;    Wailes    v. 

'See  po«<,  §§  768-773,  and    cases  Cooi)er,   24    Miss.   208;    Larrowe  v. 

cited.  Beam,  10  Ohio,  498. 

'Rogers  v.  Seale,  Freem.  Ch.  Cas. 
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reliefs,  in  which  it  is  settled  that  the  defendant  having  only  an 
equitable  interest  can  not  rely  upon  his  position  as  a  bona  fide 
purchaser,  by  way  of  defense/  On  the  other  hand,  there  are 
numerous  cases,  early  and  recent,  English  and  American,  in 
which  the  defense  has  been  permitted  to  prevail  in  favor  of  one 
holding  a  mere  equitable  interest  against  a  plaintiff  suing  for 
some  equitable  relief  upon  his  legal  title,  sometimes  even  when 
such  plaintiff  was  in  possession,  and  this  conclusion  must  be 
regarded  as  settled  by  the  great  weight  of  authority.'  In  some 
of  these  cases,  the  judicial  expressions  of  opinion  have  been  so 
broad  and  unlimited,  that  taken  literally  they  would  allow  the 
protection  of  bona  fide  purchase  by  way  of  defense  to  one  having 
only  an  equitable  interest,  in  every  kind  of  suit  brought  to  ob- 
tain any  species  of  relief,  and  against  any  plaintiff  whether 
holding  a  legal  or  an  equitable  estate.'    Belying  upon  these 

1  Williams  v.  Lambe,  3  Bro.  Ch.  264,  spects  it  is  a  good  defense.    That  it  ia 

a  suit  for  dower;  Collins  y.  Archer,  1  a  good  defense  can  not  be  denied.'* 

Buss.  &  My.  284,  a  salt  concerning  The  same  learned  judge,  in  Bowen  t. 

tithes.  Evans,  1  Id.  178,  264,  said:  *'In  my 

'Basset  v.  Nosworthy,  Hep.  temp,  opinion,  whether  the  purchaser  has  the 
Finch,  102;  2  Eq.  Lead.  Cas.  1;  Bur-  legsd  estate  or  only  an  equitable  inter- 
lace V.  Cooke,  Freem.  Ch.  Cas.  24,  est,  he  may  by  way  of  defense  avail 
per  Lord  Nottingham ;  Parker  v.  Bly  th-  himself  of  the  character  of  a  purchaser 
more,  Prec.  Clmn.  68,  per  Sir  John  without  notice,  and  is  entitled  to  have 
Trevor,  M.  B. ;  Jerrard  v.  Saunders,  the  bill  dismissed  against  him,  though 
2  Ves.  454,  per  Lord  Bosslyn;  Wall-  the  next  hour  he  may  be  turned  out 
wyn  y.  Lee,  9  Id.  24,  per  Lord  Elden;  of  x>os8e88ion  by  the  legal  title  "  [L  <*., 
Joyce  V.  De  Moleyns,  2  Jo.  &  Lat.  by  an  action  of  ejectment].  In  Col- 
374,  per  Chan.  Sugden;  Bowen  y.  yer  y.  Finch,  6  H.  L.  Cas.  905,  921, 
Evans,  lid.  178, 264, p(?r Chan. Sugden;  Lord  Chan.  Cranworth  said:  "The 
Finch  V.  Shaw,  19  Beav.  500,  per  Lord  principle  on  which  the  court  protects 
Romilly;  CoUyer  v.  Finch,  5  H.  L.  a  purcnaser  for  valuable  consideration 
Cas.  905,  per  Lord  Cranworth;  Att*y-  without  notice,  is  wluoUy  regardless  of 
Gen.  V.  VVilkins,  17  Beav.  285;  Lane  wJiat  estate  he  Itas,  It  may  be  that  he 
v.  Jackson,  20  Id.  535;  Hope  v.  Lid-  has  not  the  legal  estate,  but  that  will 
dell,  21  Id.  183;  Penny  y.  Watts,  1  be  quite  unimportant  as  to  a  court  of 
Macn.  &  G.  150;  Flacg  v.  Mann,  2  equity  interfering  or  refusing  to  inter- 
Sumn.  486,  per  Story,  J. ;  Union  Canal  fere.  His  equity  depends  on  this, 
Co.  y.  Young,  1  Whart.  410,  431,  per  that  he  stands  equitably  in  at  least  as 
Rogers,  J.;  and  see  post,  §§769-771,  favorable  a  position  as  his  opponent, 
and  cases  cited.  and  therefore  the  court  will  not  inter- 

^  As  illustrations,  in  Joyce  y.  Be  fere  against  him."  Tliis  language, 
Moleyns,  2  Jo.  &  Lat.  374,  Chan,  especially  of  Lord  Cranworth,  has  been 
Sugden  said:  "I  apprehend  that  the  relied  upon  as  sustaining  the  doctrine 
purchase  for  value  without  notice,  is  in  the  broadest  manner,  that6ona^c/e 
a  shield  as  well  against  a  legal  as  an  purchasers  of  mere  equities  will  al- 
equitahle  title.  There  has  been  a  con-  ways  be  protected.  And  yet  the 
siderable  difference  of  opinion  upon  Chancellor  and  House  of  Lords  de- 
tho  subject  among  judges.  I  have  al-  cided  in  that  very  case,  that  the  de- 
ways  considered  the  true  rule  to  be  fendant  before  them,  who  held  an 
that  which  I  have  stated.  Therefore,  equitable  interest,  could  not  maintain 
I  think  that  the  mere  circumstance  the  defense  of  a  bona  fide  purchase 
that  this  is  a  legal  right,  is  not  a  bar  against  the  plaintiff  who  had  the 
to  the  defense  set  up,  if  in  other  re-  legal  estate. 
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dicla  some  writers  and  judges  have  annoanced  the  doctrine  in  a 
form  wholly  unlimited  and  uniyersal. 

§  741.  Same  :  When  the  Dootzlne  does  not  Apply. — 
Such  a  method  of  statement  is  clearly  inaccurate.  Notwith- 
standing the  numerous  authorities  referred  to  in  the  preceding 
paragraph,  and  the  sweeping  expressions  of  judicial  opinion,  it 
is  certain  that  the  doctrine  is  subject  to  limitation;  it  is  settled 
that  in  some  classes  of  suits  a  defendant  having  only  an  equita- 
ble interest  can  not  be  protected  by  his  position  as  a  bona  fide 
purchaser.  Thus,  in  an  action  for  foreclosure,  brought  by  a 
prior  legal  mortgagee,  holding  of  course  the  legal  estate,  against 
a  subsequent  equitable  mortgagee,  the  fact  that  the  latter  ac- 
quired his  equitable  interest  in  good  faith  for  a  valuable  consid- 
eration and  without  notice,  is  no  defense.^  It  is  also  a  well- 
established  and  even  familiar  rule,  that  in  the  numerous  cases 
between  the  holders  of  successive  and  equal  equities,  where  the 
holder  of  a  prior  equitable  interest  is  seeking  to  establish  or 
enforce  his  right,  the  defense  of  bona  fide  purchase  will  not 
avail  for  the  holder  of  a  subsequent  equity  against  whom  the 
suit  is  brought.' 

§  742.  Phillips  v.  Phillips :  Formtda  of  Iiord  West- 
bury. — Amidst  this  apparent  conflict  and  real  uncertainty, 
various  judges  had  attempted  to  find  a  mode  of  reconcilement, 
and  to  formulate  a  rule  which  should  furnish  a  universal  cri- 
terion.* It  remained,  however,  for  Lord  Westbury  to  bring 
order  out  of  the  confusion,  and  by  his  remarkable  grasp  of 
principles,  and  wonderful  x)ower  of  generalization,  to  reduce 
the  doctrine  into  a  universal  formula,  so  accurate  and  compre- 
hensiye  that  it  has  been  taken  by  most  subsequent  text-writers 
as  the  basis  of  their  discussions,  and  has  been  accepted  by  sub- 

^  Finch  V.  Shaw,  19  Beav.  500;  af-  chaser  for  valuable  consideration  with- 

firmed  9ub  nam,  Colyer  v.  Finch,  5  H.  oat  notice,  but  will  leave  the  parties 

Lb  Cas.  905.  to  the  l&w.    If,  on  the  other  hand, 

'  Phillips  V.  Phillips,  4  De  Q.  F.  &  the  legal  title  is  perfectly  clear,  and 

J.  208,  215,  216,  per  Lord  Westbury.  attached  to  that  legal  title  there  is  an 

See  an^e,  §§414  (n.),  682.  equitable    remedy,   or    an    equitable 

'  For  example,  in  Finch  v.  Shaw,  right,  which  can  only  6c  enforced  in 
19  Bcav.  500,  Sir  John  Komilly,  M.  tlus  court,  I  have  not  found  any  case, 
R.,  after  remarking  that  there  were  nor  am  I  aware  of  any,  where  this 
caaes  requiring  nice  distinctions  in  court  will  refuse  to  enforce  the  cquita- 
ordcr  to  reconcile  them,  and  mention-  ble  remedy  which  is  incidental  to  the 
log  in  particular  Williams  v.  Lambe,  legal  title."  This  was  applied,  as  has 
and  Colliiis  y.  Archer,  said:  ''The  been  stated,  to  a  ^er/a/ mortgagee  fore- 
distinction  I  apprehend  to  be  this — ^if  closing  his  mortgage  against  a  subse- 
the  suit  be  for  the  enforcement  of  a  quent  bona  Jide  equitable  mortgagee 
legal  claim  for  the  establishment  of  a  without  notice.  The  learned  ^iaster 
legal  right,  then,  although  this  court  of  Bolls  plainly  apprehended  the  true 
may  have  jurisdiction  in  the  matter,  distinction,  and  came  very  near  to  a 
it  will  not  interfere  against  a  pur-  full  and  sufilcient  statement  of  it. 
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Bequent  judges  almost  Tvitbout  exception.^  This  formula  groups 
the  cases  in  Tvhich  the  protection  of  a  bona  fide  purchaser  is 
given  to  defendants,  into  the  three  folio  wing  classes.  (1)  Where 
an  application  is  made  to  the  auxiliary  jurisdiction  of  the  court 
by  the  possessor  of  a  legal  title;  as  against  a  purchaser  for 
value  without  notice,  a  court  of  equity  gives  no  assistance  to  the 
legal  title.  The  term  "  auxiliary  jurisdiction"  is  here  used  in  a 
sense  somewhat  broader  than  that  commonly  given  to  it  by  text- 

'  Phillips  V.  Phillips,  4  De  G.  F.  &  each  claiming  m  equity,  and  one  who 
J.  208.  Lord  Wcatbniy's  opinion  is  is  later  and  last  in  time  succcods  in 
BO  concise  as  well  as  clear  that  I  quote  obtaining  an  outstanding  legal  estate 
that  part  of  it  entire  which  deals  with  not  held  upon  existing  trusts,  or  a  j  adg- 
tho  matters  contained  in  the  text,  meut,  or  any  other  legal  advantage 
After  showing  (pp.  215,  216)  that  the  the  possession  of  which  may  be  a  pro- 
doctrine  does  not  apply  as  between  tection  to  himself  or  an  cml>arrass- 
succcssive  holders  of  purely  equitable  ment  to  other  claimants.  He  will  not 
estates  or  interests  which  are  equal  in  be  deprived  of  this  advantage  by  a 
their  nature,  in  the  passage  quoted  court  of  equitv.  To  a  bill  filed 
ante,  yoL  1,  §  414,  n.,  ne  proceeds  (p.  against  him  for  uiis purpose  by  a  prior 
21G):  "The  defense  of  a  purchaser  purchaser  or  incumonmcer,  the  de- 
for  valuable  consideration  is  a  creature  lendant  may  maintain  the  plea  of 
of  a  court  of  equity,  and  it  can  never  purchase  for  valuable  consideration 
bo  used  in  any  manner  in  yariance  without  notice;  for  the  principle  is 
with  the  elementary  rules  which  have  that  a  court  of  equity  will  not  aisarm 
already  been  stated.  Thero  appear  a  purchaser,  tliat  is,  will  not  tako  from 
to  be  &ree  cases  in  which  the  use  of  him  the  shield  of  any  legal  advantage, 
this  defense  is  most  familiar.  Firsts  This  is  the  common  doctrine  of  the 
where  an  application  is  made  to  an  tabula  in  navfragio.  Thirdly,  Where 
auxiliary  jurisdiction  of  the  court  by  thero  are  circumstances  which  give 
the  possessor  of  a  legal  title,  as  by  an  rise  to  an  equity  as  distinguished  from 
heir  at  law  for  a  discovery  (which  was  an  equitable  estate — as,  for  example, 
the  case  in  Bassett  v.  Nosworthy,  an  equity  to  set  aside  a  deed  for  fraud, 
Cas.  t.  Finch,  102),  or  by  a  tenant  for  or  to  correct  it  for  mistake — ^and  the 
life  for  the  delivery  of  title-deeds  purchaser  imder  the  instrument  main- 
(which  was  the  case  of  Wallwyn  v.  tains  the  plea  of  purchase  for  valuable 
Lee,  0  Vcs.  24),  and  the  defendant  consideration  without  notice,  the 
pleads  that  he  is  a  bona  fide  purchaser  court  will  not  interfere."  Tho  Ohan- 
for  valuable  consideration  without  cellor  concludes  by  referring  to  some 
notice.  In  such  a  case  the  defense  is  recent  decisions  (p.  210).  He  does 
good,  and  tho  reason  given  is  that  as  not  a^e  with  some  remarks  of  Sir 
against  a  purchaser  for  valuable  con-  John  Komilly  in  Atty.-Cjrcn.  v.  Wil- 
sideration  without  notice  the  court  kins,  17  Beav.  285,  but  entirely  con- 
gives  no  assistance — ^that  is,  no  assist-  curs  in  and  accepts  the  views  as  stated 
ance  to  the  legal  title.  But  this  rule  by  the  same  judge  in  Finch  v.  Shaw, 
does  not  apply  where  the  court  cxer-  19  Beav.  6(X).  Lord  St.  Leonards  has 
cises  a  legal  jurisdiction  concurrently  dissented  from  some  portions  of  this 
-with  courts  of  law.  Thus  it  was  de-  celebrated  judgment,  m  a  late  edition 
cidcd  by  Lord  Thurlow  in  Williams  v.  of  his  work  on  Vendors.  It  is  proper 
Lambe,  3  Bro.  Ch.  264,  that  the  de-  to  say  in  explanation,  and  the  same 
fenso  could  not  be  pleaded  to  a  bill  observation  bias  often  been  made,  that 
for  dower;  and  by  Sir  John  Leach  in  Lord  St.  Leonards  always  appeared 
Collins  V.  Archer,  1  Russ.  &  My.  extremely  unwilling  to  accept  any 
234,  that  it  was  no  answer  to  a  bill  opinion,  or  even  any  decision,  which 
for  tithes.  In  those  cases  the  court  of  differed  from  what  had  been  before 
equity  was  not  asked  to  give  the  stated  in  his  treatises,  and  he  exhib- 
plaintiff  any  equitable  as  distin^shed  ited  a  marked  prejudice  arainst  cer- 
from  legal  relief.  Seemully.  The  sec-  tain  judges  who,  like  Lord  Brougham 
ond  class  of  cases  is  tho  ordinary  one  and  Lord  Wcstbury,  were  distin- 
of  several  purchasers  or  incumbrancers  guished  for  their  advocsu;y  of  legal  re- 
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writers.  To  this  first  rule  there  are,  howeyer,  certain  most  im- 
portant exceptions.  It  does  not  apply  to  suits  in  which  the 
court  exercises  a  legal  jurisdiction  concurrently  with  courts  of 
law,  nor  to  suits  in  which  the  court  gives  to  a  holder  of  the  legal 
title  some  equitable  remedy  belonging  to  its  exclusive  general 
jurisdiction.  (2)  Where  the  plaintiff  holding  an  equitable  esiskte 
or  interest  is  seeking  to  enforce  it  against  a  purchaser  of  the 
legal  title,  including  those  cases  where  there  are  several  suc- 
cessive purchasers  or  incumbrancers,  all  equitable,  and  the  de- 
fendant who  is  later  in  time  has  obtained  an  outstanding  legal 
estate,  or  some  other  legal  advantage,  often  called  the  "  tabula 
in  nau/ragio,"  (3)  Where  the  plaintiff  is  seeking  to  enforce 
some  "equity"  as  distinguished  from  an  equitable  estate,  as 
the  reformation  of  a  deed  on  account  of  mistake,  or  the  setting 
it  aside  on  the  ground  of  fraud. 

{( 743.  Summary  of  Ck>nolu8ions.— The  following  conclu- 
sions must  be  drawn  from  the  foregoing  discussion.  Wherever 
one  or  the  other  of  the  parties  has  a  legal  estate  over  which  a 
court  of  law  can  exercise  jurisdiction,  then  in  an  equity  suit 
between  them,  as  a  general  rule,  the  defense  of  a  &07ia ^Repur- 
chase for  valuable  consideration  will  avail  as  against  the  plaint- 
iff whether  he  has  a  legal  or  an  equitable  estate,  in  either  case 
the  court  of  equity  simply  withholding  its  hand  and  remitting 
the  parties  to  a  court  of  law.  If  the  plaintiff  has  a  legal  estate, 
he  is  left  to  the  remedies  which  a  court  of  law  can  give,  with- 
out any  aid  from  equity;  if  the  defendant  has  a  legal  estate, 
the  court  does  not  deprive  him,  even  as  against  a  plaintiff 
clothed  with  an  equitable  interest,  of  the  advantage  which  the 

forms.  I  will  add  that  the  exception  be  true  of  successive  mortgages  given 
so  distinctly  made  by  Lord  Westoury  on  the  same  land  to  different  mort- 
of  successive  holders  of  purely  equita-  gagees,  if  they  were  regarded  as  creat- 
blc  interests  which  are  equal  in  their  ing  equitable  interests  only,  and  there 
nature,  ismost  clearly  in  harmony  with  was  no  recording  statute  to  modify 
the  elementary  principles  and  max-  the  application  of  equitable  doctrines, 
ims  of  equity.  If  the  legal  owner  of  Where  both  mortgagees  were  equally 
land  has  executed  a  contract  for  its  meritorious,  each  having  advanced 
sale  and  conveyance  to  A.,  who  has  money,  the  first  of  course  without  any 
paid  the  stipulated  price,  and  he  after-  notice  of  the  second,  and  the  second 
wards  gives  a  similar  contract  to  B. ,  without  any  notice  of  the  first,  the 
who  takes  it  and  pays  the  price  in  second  would  not  obtain  any  intrijisic 
full  without  any  notice  of  the  prior  superiority  to  the  first,  and  conse- 
agrecment,  there  is  no  reason  why  B.  quently  the  maxim  would  control, 
should  be  preferred  to  A.  and  should  and  the  priority  in  time  would  turn 
bo  allowea  to  compel  a  conveyance  the  scale  in  equity  as  well  as  it  would 
to  himself.  On  the  contrary,  between  at  law  between  successive  legal  inter- 
two  such  equal  claimants,  A. 's  priority  ests.  These  examples  will  serve  to 
in  time  clearly  gives  him  a  priority  of  explain  d  principle  which  has  been 
riglit  See  Peabody  v.  Fcnton,  3  fully  discussed  m  the  preceding  sec- 
Barb.  Ch.  451,  464.     The  same  would  tion. 
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law  confers  upon  the  holder  of  such  estate,  and  which  it  secures 
through  the  instrumentality  of  a  legal  tribunal.  If  the  suit  con- 
cerns legal  interests,  and  is  one  of  which  a  court  of  equity  has 
jurisdiction  concurrently  with  the  courts  of  law,  the  defense 
will  not  prevail.  For  even  stronger  reasons  must  this  be  true, 
where  the  suit  belongs  to  the  exclusive  general  jurisdiction  of 
equity,  and  not  only  is  the  defendant's  interest  equitable,  but 
the  plaintiff's  right  or  remedy  is  also  equitable,  and  must  be 
administered,  if  at  all,  by  a  court  of  equity.  Bearing  in  mind 
that,  independently  of  statute,  the  doctrine  of  protection  to 
a  bona  fide  purchaser  is  confined  to  courts  of  equity,  and  the 
most  important  truth  that  it  is  in  no  respect  a  rule  of  property^ 
but  merely  a  rule  of  inaction^  these  conclusions  are  seen  to  be 
equally  plain  and  just.  In  the  first-mentioned  class  of  cases, 
where  equity  has  concurrent  jurisdiction,  the  defense  is  not 
allowed,  for  otherwise  the  parties  would  be  put  to  unnecessary 
delay  and  expense,  since  the  plaintiff  would  be  driven  to  a 
second  action  at  law  in  which  he  would,  of  coiirse,  obtain  the 
relief.  In  the  second  class  of  cases,  where  equity  has  an  ex- 
clusive jurisdiction,  to  allow  the  defense  would  simply  be  a  com- 
plete denial  of  justice,  since  no  other  tribunal  could  adjudicate 
upon  the  conflicting  claims,  and  the  plaintiff  might  thus  be  de- 
prived of  prior  and  vested  rights  without  any  act  or  default  on 
his  own  part.^ 

§  744.  The  explanation,  which  I  have  thus  endeavored  to 
give  of  the  true  theory  of  the  doctrine  concerning  bona  fide 
purchase,  seemed  to  be  necessary  to  any  accurate  understanding 
of  its  applications  and  effects.  This  original  equitable  theory 
has,  however,  been  modified  in  some  important  features,  by  the 
statutory  system  of  registration  which  prevails  in  all  the  Ameri- 
can states.  Before  proceeding  to  describe  the  applications  and 
effects  of  the  doctrine,  it  is  proper  to  ascertain  who  the  bona  fide 
purchaser  for  valuable  consideration  is. 

§745.  Second.  What  Constitutes  a  Bona  Fide  Pur- 
chase.— Under  this  head  I  shall  state  those  essential  elements 
which  enter  into  the  equitable  conception,  and  determine  the 
peculiar  position,  of  a  bona  fide  purchaser,  so  that  he  may  come 
within  the  operation  of  the  doctrine.  The  nature  of  the  thing 
purchased,  whether  land,  chattels,  or  securities,  and  of  the 
estate  acquired,  whether  absolute  or  qualified,  legal  or  equitable, 
is  not  a  part  of  this  conception;  it  belongs  wholly  to  the  effects — 

^Sec  2  £q.  Lead.  *Cas.,  p.  22  (4th  worthy,  whore  these  conclusions  are 
Am.   ed.),  notes   to  Basset  v.  Nos-   fully  adopted  by  tho  English  editor. 
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the  protection — ^produced  by  the  purchase.  The  doctrine  in 
its  most  general  form  is,  that  a  purchaser  in  good  faith  for  a 
valuable  consideration  and  without  notice  of  the  prior  adverse 
claims,  is  protected  against  certain  suits  brought  by  the  holders 
of  such  claims.^  The  essential  elements  which  constitute  a  bona 
fide  purchase  are  therefore  three — a  valuable  consideration,  the 
absence  of  notice,  and  the  presence  of  good  faith.  It  will  be 
practically  the  more  convenient  and  advantageous  to  examine 
these  three  elements  separately,  and  in  the  order  named;  al- 
though in  strict  theory  the  presence  of  notice  may  perhaps  be 
regarded  as  only  an  indication  of  the  want  of  good  faith.  If  a 
person  goes  on  and  purchases  after  notice  of  another's  rights, 
he  may  be  considered  as  acting  in  bad  faith,  and  this  is  un- 
doubtedly the  basis  upon  which  the  whole  doctrine  of  notice 
and  its  effects  was  rested  by  the  early  decisions.'  Practically, 
however,  notice,  especially  as  affected  by  the  recording  acts,  is 
an  independent  element,  and  should  be  discussed  by  itself. 

§746.  I.  The  Valuable  Ck>iislderation.— The  discussion 
of  this  subject  involves  two  inquiries,  which  are  entirely  dis- 
tinct, and  which  should  not  be  confounded:  (1)  What  is  a 
valuable  consideration  ?  and  (2)  Its  payment?  These  two  ques- 
tions are  to  be  examined,  not  at  all  in  their  general  and  ab- 
stract meaning,  but  wholly  as  they  affect  the  condition  of  a  honn 
fide  purchaser.  The  first  has  no  relation  to  the  general  law  of 
contracts  and  binding  promises;  the  second,  in  like  manner, 
deals  with  the  act  and  time  of  payment  only  in  connection  with 
the  doctrine  of  h(ma  fide  purchase. 

§  747.  1.  What  is  Valuable  Ck}Dsideratioii.~What  con- 
stitutes a  valuable  consideration  within  the  meaning  of  the 
doctrine  which  gives  protection  to  a  homa  fide  purchaser?  No 
person  who  has  acquired  title  as  a  mere  volunteer,  whether  by 
gift,  devise,  inheritance,  post-nuptial  settlement  on  wife  or 
child,  or  otherwise,  can  thereby  be  a  hona  fide  purchaser.' 
Valuable  consideration  means,  and  necessarily  requires  under 

^For   a  statement  of  what  con-       'See  ante,  §592. 
rtitatesa6ofia/c{«pnrcfaa8eingeneral,       'Roseman  v.   Miller,  84  El.  297; 

8ee  Willoiighby  v.  Willoughby,  1  T.  Bowen  v.  Prout,  62  Id.  354  (inherit- 

.  B.  763,  7^,  TptT  Lord  Hardwicke;  ance);  Everts  v.  Agnes,  4  Wise.  343; 

also  anU^  vol.  1,  cases  cited  in  notes  Upshaw  v.  Hargrove,  6  Sm.  ft  Mar. 

under  §200;  Basset  v.  Nosworthy,  2  286,292;  Boon  v.  Barnes,  23  Miss.  136; 

Eq.  Lead.  Cas.,  pp.  3^-42,  73,  74,  75-  Swan  v.  Ligan,  1  McCord  Eq.  227; 

96  (4th  Am.  ed.);  Kinney  v.  Ck>n8oli-  Patten  v.  Moore,  32  N.  H.  382;  Frost 

date<l  etc   Min.  Co.,  4  Sawy.  382;  v.  Beekman,  1  Johns.  Cb.  288;  An- 

Hardin  v.  Harrington,  11  Bush,  367;  buchon  v.  Bender,  44  Mo.  560;  Bishop 

Briscoe  v.   Ashby,   24   Gratt.    454;  v.  Schneider,  46  Id.  472. 
Haminan  v.  Keigwin,  39  Tex.  34. 
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every  form  and  kind  of  purchase,  something  of  actual  value, 
capable  in  estimation  of  the  law  of  pecuniary  measurement, 
parting  vdth  money  or  money's  worth,  or  an  actual  change  of 
the  purchaser's  legal  position  for  the  worse.^  The  amount  of 
the  purchase,  if  otherwise  in  good  faith,  is  not  generally  ma- 
terial.' As  examples  of  what  clearly  amount  to  valuable  con- 
sideration are  the  following:  A  contemporaneous  advance  or 
loan  of  money,  or  a  sale,  transfer,  or  exchange  of  property, 
made  at  the  time  of  the  purchase,  or  execution  of  the  instru- 
ment;' the  surrender  or  relinquishment  of  an  existing  legal 
right,  or  the  assumption  of  a  new  legal  obligation  which  is  in  its 
nature  irrevocable.^    Whether  this  species  of  valuable  consid- 

*  Idem;  Tourville  v.  Naish,  3  P.  deed);  Bowen  v.  Prout,  52  HI.  354 
Wms.  306;  Story  v.  Lord  Windsor,  2  (exchange  of  lands);  Munn  v.  McDon- 
Atk.  630;  Hardmgham  v.  Nicholls,  3  aid,  10  Watts,  270;  Martin  v.  Jack- 
Id.  304;  Webster  v.  Van  Steenbergh,  son,  3  Casey,  504>  509;  Roxborough 
46  Barb.  211;  Pickett  v.  Barron,  29  v.  Messick,  0  Ohio  St  448;  Keirsted 
Id.  505;  Dickerson  v.  Tillinghast,  4  v.  Avery,  4  Paige,  9;  Conard  v. 
Paige,  215;  Penfield  v.  Dnubar,  64  Atlantic  Ins.  Co.,  1  Pet.  3S6.  And 
Barb.  239;  Weaver  v.  Barden,  49  N.  where  the  price  of  a  conveyance  con- 
Y.  286;  Delancey  v.  Steams,  66  Id.  sisted  in  part  of  money  actually  paid, 
157;  Westbrook  v.  Gleason,  79  Id.  23,  and  the  residue  of  antecedent  debt 
28;  Williams  v.  Shelly,  37  Id.  375;  satisfied,  the  whole  has  been  held  to 
Lawrence  v.  Clark,  36  Id.  128;  Reed  constitute  a  valuable  consideration. 
T.  Gannon,  3  Daly,  414;  Munn  v.  Curtis  v.  Leavitt,  15  N.  Y.  11,  179; 
McDonald,  10  Watts,  270;  Union  Glidden  v.  Hunt,  24  Pick.  221;  Bag- 
Canal  Co.  V.  Young,  1  Whart.  410,  garly  v.  Gaither,  2  Jones  Eq.  80. 
432;  Roxborough  y.  Messick,  6  Ohio  *  In  Westbrook  v.  Gleason,  79  N. 
St.  448;  Palmer  v.  Williams,  24  Mich.  Y.  23,  36,  a  vendee  under  a  land  con- 
328;  Brown  v.  Welch,  18  lU.  343;  tract  was  in  open  possession,  having 
Keys  V.  Test,  33  Id.  316;  McLeod  v.  made  improvements.  While  he  was 
Kat.  B'k,  42  Miss.  99;  Ilau^hwout  v.  thus  in  possession  a  mortgage  was 
Murphy,  21  N.  J.  Eq.  (6  0.  £.  Green),  given  upon  the  land  by  his  vendor 
118;  Aubuchon  v.  Bender,  44  Mo.  which  was  unrecorded.  Afterwards, 
560;  Spuriock  v.  Sullivan,  36  Tex.  and  before  this  mortgage  was  recorded, 
511.  he  took  a  deed  of  conveyance  of  tho 

'  If  there  is  an  actual  value,  proi>erly  land  from  his  vendor  and  gave  back 

paid,  the  amount  is  not  material  if  a  bond  and  mortgage  to  secure  the 

the  transaction  is  otherwise  in  good  whole  price.    This  deed  ho  put  on 

faith.    Wood  V.  Chapin,  13N.  Y.  509;  record  before  the  first-named  mort- 

Canr  v.   White,    52   Id.    138,    142;  g^ge  was  recorded.    Tho  only  ques- 

Pickett   V.    Barron,    29   Barb.  505;  tion  was  whether  he  could  claim  the 

Seward  v.  Jackson,  8  Cow.  406,  430;  benefit  of  his  earliest  record,  by  being 

Westbrook  v.  Gleason,  79  N.  Y.  23,  36,  a  purchaser  for  a  valuable  considera- 

per  Rapallo,  J.  tion,  although  he  had  not  paid  any  of 

The  amount  if  grossly  small  and  in-  the  price.    The  court  said,  *'  that  if 

adequate    would  not  be  a  valuable  b^  accepting  the  deed  he  parted  with 

consideration  so  as  to  protect  the  pur-  his  equitable  title  to  the  land,  which 

chaser,    because  it  would  show  bad  had  precedence  of  the  x>laintiirs  mort-^ 

faith.     Worthy  v.  Caddell,  76  N.  C.  gage  [and  thereby  lost  the  priority], 

82.    It  has  been  held  that  paying  a  and  with  his  right  to  the  improve- 

purchase  price  in  confederate  money  ments,  etc.,  then  he  was,  within  all 

was  not  valuable  consideration  within  the  cases,  a  purchaser  for  ^'aluc."  See 

the  rule.    Sutton  v.  Sutton,  :»  Tex.  Williams  v.   Shelly,   37  N.  Y.  375; 

649;  Willis  v.  Johnson,  38  Id.  303.  Reed  v.   Gannon,  3  Daly,  414;  Mc- 

*  Gerson  v.  Pool,  31  Ark.  85  (loan-  Leod  v.  Kat  Bank,  42  Miss.  99;  for 
ing  money  on  the  security  of  a  trust  examples  of  giving  up  or  canceling  a 
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eration  embraces  the  discharge,  or  the  extension  of  the  time  of 
payment,  of  an  antecedent  debt,  is  a  question  upon  "which  the 
authorities  are  conflicting,  and  its  examination  is  postponed  to 
the  succeeding  paragraphs.  In  general,  hoTvever,  it  is  requisite 
that  the  money  be  paid  or  advanced,  the  property  transferred, 
the  right  surrendered,  or  the  obh'gation  assumed,  at  the  time  of 
the  conveyance,  and  as  a  part  of  the  transaction,  in  order  that 
it  may  be  the  valuable  consideration  which  can  protect  the  pur- 
chaser. 

§  748.  Antecedent  Debts.— Whether  an  antecedent  debt 
can  ever  be  a  valuable  consideration  has  been  denied  by  able 
courts;  but  this  general  subject  has  been  further  complicated  by 
the  various  modes  in  which  such  a  debt  may  be  dealt  with — 
secured  y  discharged,  postponed,  and  the  like — and  the  various 
questions  thence  arising  which  have  caused  the  greatest  conflict 
of  judicial  opinion.  In  very  many,  and  perhaps  a  majority  of 
the  states,  it  is  settled  that  the  transferee  of  negotiable  paper 
OS  security  for  an  antecedent  debt,  may  be  a  bona  fide  holder  by 
the  law  merchant;  but  this  rule  can  not  be  a  precedent  in  de- 
termining the  meaning  of  valuable  consideration  within  the 
equitable  doctrine  of  bona  fide  purchase.^ 

§  749.  Security  for  or  Satisfkction  of  an  Antecedent 
Debt. — A  conveyance  of  real  or  personal  property  as  security 
for  an  antecedent  debt  does  not,  upon  principle,  render  the 
transferee  a  bona  fide  purchaser,  since  the  creditor  parts  with 
no  value,  surrenders  no  right,  and  places  himself  in  no  worse 
legal  position  than  before.  The  rule  has  been  settled,  there- 
fore, in  very  many  of  the  states,  that  such  a  transfer  is  not 
made  upon  a  valuable  consideration,  within  the  meaning  of  the 
doctrine  of  bona  fide  purchase.'    In  some  states,  on  the  con- 

Bccurity,  see  Yotmgs  v.  Lee,  12  N.  Y.  517  (mortgage  for  a  pre-existing  debt); 

551;  Meads  v.  Merchants*  Bank,  25  Short  v.  Battle,  52  Id.  456;  Gafford 

Id.    143;    Padgett  v.    Lawrence,    10  t.   Steams,  51   Id.  434;  Johnson  v. 

Paige,    170;  Stnithers  v.  Kendsdl,  5  Graves,  27  Ark.  557;  Cary  v.  White, 

Wri-ht,   214,  2XS;  Goodman  v.   Si-  52  N.  Y.  138;  Hart  v.  The  Bank,  33 

montle,  20  How.  (U.  S.)343,  371.  Vt.  252;  Poor  v.  Woodbum,  25  Id. 

*  The  nilo  concerning  the  transfer  of  235;  Hodgeden  v.   Hubbai-d,  18  Id. 

negotiable  instruments  has  been  thus  504;  Clark  y.   Flint,   22  Pick.   231; 

settled,  avowedly  in  the  interests  of  Buffington  v.  Gerrish,  15  Mass.  156; 

commerce  and  mercantile    business;  Mingus  v.  Condit,  23  N.  J.  Eq.  (8  C. 

these  reasons  do  not  apply  to  the  pur-  E.  Green),  313;  Wheeler  v.  Kirtland, 

chase  of  land  and  chattels  and  non-  24  Id.  552;  Ashton's  Appeal,  73  Pa.  St. 

negotiable  secnri tics.     In  some  of  the  (23  P.  F.  Sm.)  153,  162;  Garrard  v. 

states,  therefore,  where  it  lias  been  Pittsburgh  etc.  R.  R.,  5  Casey,  154, 

applied  to  negotiable  paper,  it  has  159;  Prentice  v.  Zane,  2  Giatt.  262; 

been  TCJected  with  respect  to  other  Halstead  v.  B*k  of  K'y,  4  J.  J.  Marsh, 

conveyances  and  transfers.  554;    Manning  v.   McClurc,   36    111. 

"^Alexander  v.   Caldwell,   55   Ala.  490;  Boon  v.  Barnes,   23  Miss.  136; 
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trary,  even  tbe  secaring  a  pre-existing  debfc  is  held  to  be  a 
valuable  consideration.'  Whether  the  complete  satisfaction  or 
discharge,  or  the  definite  forbearance  of  an  antecedent  debt» 
without  the  surrender  or  cancellation  of  any  written  security  by 
the  creditor,  will  be  a  valuable  consideration,  is  a  question  to 
which  the  courts  of  different  states  have  given  conflicting 
answers;  but  the  affirmative  seems  to  be  supported  by  the 
numerical  weight  of  authority.'  Some  legal  rules  ought  to  be 
settled  in  accordance  with  the  results  of  experience  and  the 
dictates  of  policy,  rather  than  by  a  compliance  with  the  deduc- 
tions of  a  strict  logic.  To  hold  that  a  conveyance  as  security  for 
an  antecedent  debt  is  made  without,  but  that  one  in  satisfaction 
of  such  a  debt  is  made  with  a  valuable  consideration,  when  the 
fact  of  satisfaction  is  not  evidenced  by  any  act  of^the  creditor, 
but  depends  upon  mere  verbal  testimony,  is  opening  the  door 
wide  for  the  easy  admission  of  fraud.  It  leaves  the  rights  of 
third  persons  to  depend  upon  the  coloring  given  to  a  past 
transttction  by  the  verbal  testimony  of  witnesses,  after  the  event 
has  disclosed  to  the  creditor  the  form  and  nature  in  which  it  is 

Upshaw  V.  Hargrove,  6  Sm.  &  Mar.  cided  in  New  York  that  extending 

286,  292;  HaynBWorUi  v.  Biachoif,  6  time  by  a  valid  agreement  is  a  valuable 

Kich.   159;  Spurlock  v.  Sullivan,  36  consideration  sufficient  to  support  a 

Tex.  511;  Fancoast  v.  Duval,  26  K.  J.  mortgage;  but  that  the  mere  taking  col- 

£q.  445;  Van  Heusen  v.  Kadcliif,  17  lateral  security  on  timo  without  any 

N.  Y.  580;  Weaver  v.  Barden,  49  Id.  additional  agreement  is  not.    Gary  v. 

286;  Manhattan  Co.   v.  Evertsou,  6  White,  52  N.  Y.  138,  reversing  7  Laus. 

Paige,  457;  Padgett  v.  Lawrence,  10  1,  and  disapproving  of  dictum  in  Pratt 

Id.  170;  Dickerson  v.  TilUoghast,  4  Id.  v.  Coman,  37  N.  Y.  440;  see  also  Wood 

215;  Zom  v.  R.  B.  Co.,  5  S.  C.  90;  v.  Ilobinson,  22  Id.  564;  see,  also,  on 

Morso  V.  Godfrey,  3  Story,  364,  389;  the  effect  of   satisfaction  or  giving 

Metrop.B'k  v.  Godfrey,  23  111.  579;  but  time.  Van  Heusen  v.  Radcliff,  17  N. 

see  Doolittlo  v.  Cook,  75  Id.  354.  Y.  580;  Lawrence  v.  Cliu-k,  36  Id. 

*  Babcock  v.  Jordan,  24  Ind.   14;  128;  Dickerson  v.  Tillinghast,  4  Pai^e, 

Frey  v.  Clifford,  44  CaL  335.  216;    Evertson   v.   Evertson,  6    Id. 

'  Satisfaction  and  discharge  merely  644;  Bay  v.  Coddington,  20  Johns, 
of  an  antecedent  debt  is  a  valuable  con-  637 ;  5  Johns.  Ch.  54;  Mingus  v.  Condit, 
sideration.  Soule  v.  Shotwell,  62  Miss.  23N.  J.  Eq.  (8C.  E.  Green),  313;  Pan- 
236  (the  settled  rule  in  Mississippi);  coast  v.  Duval,  26  Id.  (II  Id.) 445;  In- 
Euth  V.  Ford,  9  Kans.  17;  I-«ove  v.  gram  v.  Morgan,  4  Humph.  66;  Worm- 
Taylor,  26  Miss.  567;  Saffold  v.  Wade's  ley  v.  Lowry,  1  Id.  468;  Claork  v.  Flint* 
ExV,  51  Ala.  214;  Ohio  Life  Ins.  etc.  22Pick.  231;  Sargentv.  Sturm,22Cal. 
Co.  v.  Ledyard,  8  Ala.  866;  The  Bank  359.  If,  however,  the  creditor  actu- 
v.  Godfrey,  23111.  579,  606:  Donaldson  ally  surrenders  up  or  cancels  some 
v.  B'k  of  Cape  Fear,  I  Dev.  Eq.  103.  written  security,  such  act  becomes  a 
Whether,  and  how  far,  a  definite  for-  valuable  consideration,  and  makes  him 
bearance,  or  agreement  to  extend  the  a  6ona^/i{/e  purchaser.  Youngs  v.  Lee, 
time  ofpaymentofan  antecedent  debt,  12  K.'Y.  551;  Meads  y.  Merchants' 
for  a  definite  time,  is  a  sufficient  con-  B*k,  25  Id.  143;  Padgett  v.  Lawrence, 
sideration  within  the  doctrine,  see  cases  10  Paige,  170;  Struthers  v.  Kendall,  5 
lastcited,  and  also  Atkinson  v.  Brooks,  Wright,  214, 218;Goodman  v.  Simonds, 
26  Vt.  569;  Griswold  v.  Davis,  31  Id.  20  flow.  (U.  S.)  343,  371;  and  see 
390,  394;  RaUroad  Co.  v.  Barker,  6  Thompson  v.  Blanchard,  4  N.  Y.  303; 
Casey,  160,  162;  Lonsdale  v.  Brown,  4  Penfieid  v.  Dunbar,  64  Barb.  239. 
Wash.  C.  C.  148,  151.     It  has  been  de- 
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for  his  interest  to  picture  the  transaction.  A  rule  which  renders 
it  so  easj  for  an  interested  party  to  defeat  the  rights  of  others, 
is  clearly  impolitic.  It  sometimes  happens  that  rules,  which 
are  the  most  logically  correct,  are  the  ones  which  most  readily 
admit  the  possihility  of  fraud  and,  injustice.  It  is  yery  gener- 
ally settled,  in  accordance  with  principle,  that  an  assignment 
made  by  a  debtor  in  trust  for  the  benefit  of  his  creditors,  is  not 
a  conveyance  upon  valuable  consideration,  and  neither  the 
assignee  nor  the  creditors  thereby  become  bona  fide  purchasers.' 
The  questions  concerning  judgment  creditors  and  purchasers  at 
execution  sales  upon  judgments,  have  already  been  examined 
in  the  preceding  section.' 

§  750.  2.  Payment  of  the  Consideration. — ^Not  only 
must  there  be  a  valuable  consideration  in  fact,  but  it  must 
be  paid  before  'notice  of  the  prior  claim.  Notice  after  the 
agreement  for  the  purchase  is  made,  but  before  any  payment, 
will  destroy  the  character  of  bona  fide  purchaser.'  The  rule  is 
settled  in  England  that  the  entire  price  or  consideration  must 
have  been  paid  before  any  notice,  and  the  same  completeness 
of  payment  is  required  by  some  American  decisions.^  Since  the 
modes  of  transferring  and  dealing  with  real  property  in  this 
country  are  so  different  from  those  which  prevail  in  England, 
the  same  equitable  principles  which  guided  the  English  judges 
have  led  the  courts  in  many  of  the  states,  under  a  change  of 
circumstances,  to  adopt  a  necessary  modification  of  this  rule; 
otherwise  great  injustice  might  be  wrought.  These  courts  have 
held  that  where  a  part  only  of  the  price  or  consideration  l]^as 
been  paid  before  notice,  either  the  defendant  should  be  entitled 
to  the  position  and  protection  of  a  bona  fide  purchaser  pro  fanto; 
or  that  the  plaintiff  should  be  permitted  to  enforce  his  claim  to 
the  whole  land  only  upon  condition  of  his  doing  equity  by  re- 

1  Clark  Y.  Flint,  22  Pick.  231;  Hoi-  Wood  v.  Mann,  1  Sumn.  506,  578; 
land  V.  Craft,  20  Id.  321;  Griffin  v.  Flagg  v.  Mann,  2  Id.  486;  Penfield  y. 
Marquardt,  17  N.  Y.  28;  Van  Ueu-  Dunbar,  04  Barb.  239;  Palmer  v.  Will- 
sen  Y.  Badcliff,  17  Id.  580;  Joslin  v.  iams,  24  Mich.  328;  Kitterid^e  y. 
Cowee,  60  Barb.  48;  Haggerty  y.  Chapman,  36  Iowa,  348;  Baldwin  v. 
Palmer,  6  Johns.  Ch.  437;  Mcllon's  Sager,  70  lU.  503.  See  further,  supra. 
Appeal,  8  Casey,  121;  Spackman  y.  §691. 

Ott,  65  Pa.  St.  (15  P.  F.  Sm. )  131 ;  In  re  *  See  cases  in  last  note;  also,  Tour- 
Fulton's  £state,  51  Id.  (1  Id.)204, 211;  ville  v.  Naish,  3  P.  Wms.  307;  Story 
Twelves  y.  Williams,  3  Whart.  485;  v.  Lord  Windsor,  2  Atk.  630;  More 
Ludwig  Y.  Highley,  5  Barr.  132,  140;  y.  Mayhow,  1  Chan.  Cas.  34;  Wood 
Willis  Y.  Henderson,  4  Scam.  13.  y.  Mann,  1  Sumn.  506,  578;  Flagg  v. 
>  See  4Upra,  §§  721-724.  Mann,  2  Id.  486;  Jewett  v.  PaUner,  7 
*  Hardingham  v.  NichoUs,  3  Atk.  Johns.  Ch.  65;  Losey  y.  Simpson,  3 
304;  Maitland  y.  Wilson,  3  Id.  814;  Stockt.  Ch.  246. 
Molony  v.  Kernan,  2  Dr.  &,  War.  31; 

Vol.  n— 14 
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funding  to  the  defendant  the  amount  already  paid  before  receiv- 
ing the  notice;  or  even,  when  the  plaintiff  has  been  guilty  of 
laches,  or  the  defendant  has  perhaps  made  valuable  improve- 
ments, that  the  land  itself  should  remain  free  from  any  claim 
on  the  plaintiff 's  part,  and  his  remedy  should  be  confined  to  a 
recovery  of  the  portion  of  purchase  money  which  was  still  un* 
paid  when  notice  was  given/ 

§  751.  Payment  must  be  Actual. — It  is  further  settled 
that  there  musfc  be  actual  payment  before  any  notice,  or  what  in 
law  is  tantamount  to  actual  payment — a  transfer  of  property  or 
things  in  action,  or  an  absolute  change  of  the  purchaser's  legal 
position  for  the  worse,  or  the  assumption  by  him  of  some  new 
irrevocable  legal  obligation.  It  follows,  therefore,  that  his  own 
promise,  contract,  bond,  covenant,  bond  and  mortgage,  or 
other  non-negotiable  security  for  the  price,  will  not  render  the 
party  a  bona  fide  purchaser,  nor  entitle  him  to  protection;  for 
upon  failure  of  the  consideration  he  can  be  relieved  from  such 
obligations  in  equity  even  if  not  at  law.^    Payment  of  actual 

*  In  many  of  the  cases  where  this  McCarty,  10  Id.  13;  Boggs  v.  Vamer, 
American  rule  has  been  applied,  the  6  Watts  &  S.  469,  472;  Dnfphey  v. 
land  was  contracted  to  be  sold  by  its  Frenaye,  5  Stew.  &;  Port.  215.  In 
ownertoa  first  vendee,  A.,  who  did  not  Haughwout  v.  Murphy,  supra,  the 
take  possession,  and  was  afterwards  court,  while  recognizing  the  general 
contracted  to  be  sold  to  a  second  ven-  rule  that  a  purchaser  claiming  to  be 
dee,  B.,  who  took  possession,  made  ^>07ia /?c^«  must  have  paid  the  full  price 
improvements,  and  paid  a  part  of  the  before  notice,  held  that  a  plaintiff, 
price  before  notice  of  A.'s  right,  and  who  by  his  own  laches  had  misled  the 
who  took  a  deed  from  his  vendor  after  purchaser,  would  not  1)e  permitted  to 
such  notice.  If  A*  b&d  delayed  in  en-  enforce  this  rule,  but  would  be  con- 
forcing  his  rights,  and  es][)ecially  if  he  lined  to  a  recovery  of  the  price  which 
had  neglected  to  record  his  contract  remained  unpaid  when  notice  of  his 
in  states  where  he  was  permitted  by  claim  was  received.  In  Youst  v. 
statute  60  to  do,  the  equities  of  the  Martin,  supra,  the  reasons  of  the 
second  yendee  B.  have  been  regarded  American  modification  are  clearly 
by  the  courts  as  very  strong,  even  if  stated  by  Tilghman,  C.  J. 
not  absolutely  the  superior.  Baldwin  ^  See  English  cases  cited  under  last 
v.  Sager,  70  111.  503  (where  a  part  of  paragraph.  Boseman  y.  Miller,  84 
the  price  has  been  paid  before  notice  IlL  297;  Kittendge  v.  Chapman,  36 
of  a  prior  lien,  such  lien  can  be  en-  Iowa,  348;  Hutchins  v.  Cliapinau,  37 
forced  to  the  extent  of  the  unpaid  por-  Tex.  612;  Spicer  v.  Waters,  65  Barb, 
tion);  Kitteridgey.  Chapman, 36  Iowa,  227;  Haughwout  y.  Murphy,  21  N.  J. 
348  (protection  pro ton^o);  Haughwout  Eq.  (6  C.  £.  Green),  118;  Dickerson 
y.  Murphy,  21  N.  J.  Eq.  (6  C.  E.  y.  Tillinghast,  4  Paige,  215;  Ells  v. 
Green),  118;  Paul  y.  Fulton,  25  Mo.  Tousley,  1  Id.  280;  Whittick  v.  Kane, 
156;  Fraim  v.  Frederick,  32  Tex.  21)4;  1  Id.  200,  208;  Jewett  y.  Palmer,  7 
EVost  y.  Beekman,  1  Johns.  Ch.  288;  Johns.  Ch.  64,  68;  DeMott  v.  Starkey, 
Farmers'  Loan  Co.  v.  Maltby,  8  Paige,  3  Barb.  Ch.  40i3;  Webster  y. Van  Steen- 
361;  Doswell  v.  Buchanan's  Ex'rs,  3  bergh,  46  Barb.  211;  Weaver  v.  Bar- 
Leigh,  365;  Everts  v.  Agnes,  4  Wise,  den,  49  N.  Y.  286;  Caiy  y.  White,  52 
343;  Youst  y.  Martin,  3  Serg.  &  R.  Id.  138;  Dolancey  y.  Steams,  66  Id. 
423;  Union  etc.  Co.  v.  Young,  1  157;  Westbrook  v.  Gleason,  79  Id. 
Whart.410,  431;  Juvenal  v.  Jackson,  2  23,  28;  Beck  y.  Uhrich,  1  Harris,  636, 
Harris,  519,  524;  Beck  v.  Uhrich,  1  639;  4  Id.  499;  Kunkle  v.  Wolfers- 
Id.  636,  639;  4  Id.  499;  Kunkle  v.  berger,  6  Watts,  126, 
Wolfersberger,  6  Watts,  126;  Bellas  y. 
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casb,  however,  is  not  indispensable.  The  assumption  of  an 
irrevocable  obligation,  from  which  the  purchaser  could  not  be 
relieved  even  by  a  failure  of  the  consideration  arising  from  the 
title  being  invalid,  may  be  sufficient.^  The  absolute  transfer  of 
notes,  bouds,  or  other  secuiities  made  by  a  third  person,  will 
have  the  same  effect.' 

§  752.  n.  Absence  of  Notloe. — The  nature  of  notice,  its 
various  forms,  and  its  general  effects  have  been  considered  in  the 
preceding  sections.  The  present  inquiry  only  concerns  its 
special  effects  upon  a  bona  fide  purchase,  the  time  when  it  must 
be  received  in  order  that  these  effects  may  be  produced,  and  the 
modifications  and  additions  introduced  by  the  recording  acts. 
Since  the  doctrine  of  bona  fide  purchase  requires  the  absence  of 
notice — a  purchase  for  a  valuable  consideration  and  without 
notice — the  discussion  of  this  negative  element  must  chiefly 
consist  of  an  affirmative  statement  of  the  consequences  flowing 
from  the  presence  of  notice. 

§  753.  1.  Efibcts  of  Notice.— The  rule  is  universal  and 
elementary,  that  if  a  purchaser  in  any  form  receives  notice  of 
prior  adverse  rights  io  and  to  the  same  subject-matter,  before 
he  has  completely  acquired  or  perfected  his  own  interests  under 
the  purchase,  his  position  as  bona  fide  purchaser  is  thereby  de- 
stroyed, even  though  he  may  have  paid  a  valuable  considera- 
tion; on  the  other  hand,  notice  given  after  his  interests  have 
been  completely  acquired  or  perfected,  x)i'oduces  no  injurious 
effect.*    Notice  sufficient  to  prevent  the  purchase  from  being 

^  There  are  many  forms  of  each  ob-  taking  by  the  purchaser  to  pay  a  debt 
ligation.  (1)  One  of  this  occurs  where  due  from  the  vendor  to  a  third  person, 
the  purchaser  has  given  his  own  nego-  .  in  such  a  manner  that  he  was  abso- 
tiablc  notes  for  the  whole  or  a  part  of  lutely  substitutet^l  as  the  debtor  in  the 
the  price.  Some  of  the  cases  seem  to  place  of  his  vendor.  Jackson  v.  Wins- 
require  that  the  note  so  given  to  the  tow,  9  Cow.  13;  Frost  v.  Beekmon, 
vendor  should    have    been    actually   supra. 

negotiated  by  him  so  as  to  cut  off  the  'Williams  v.  Beard,  1  S.  C.  309; 
maker's  defense  of  a  failure  of  the  Murray  t.  Ballou,  1  Johns.  Ch.  506; 
consideration;  by  others,  it  seems  to  Hcatlcy  v.  Finster,  2  Id.  159;  Jewett 
be  sufficient  that  such  notes  are  given  v.  Palmer,  7  Id.  G4;  Christie  v.  Bishop, 
by  the  purchaser  to  the  vendor,  so  1  Barb.  Ch.  105;  Harris  v.  Norton,  16 
that  they  mat/  be  negotiated  and  the  Barb.  2G4;  Fatten  v.  Moore,  32  N. 
defense  cut  off.  Baldwin  v.  Sager,  70  H.  382;  High  v.  Batto,  10  Yerg,  186; 
111.  533  (notes  given  and  negotiated);  McBee  v.  Loftis,  1  Strobh.  £q.  90. 
Partridge  v.  Chapman,  81  111.  137  *  See  cases  cited  ante,  vol.  1,  under 
(note  given  fpr  a  part  of  the  price  and  §  200;  also,  under  §  740.  Virgin  v. 
negotiated  by  the  jmyee);  Williams  v.  Wingfield,  54  Ga.  451;  Hardin  v. 
Beard,  1  S.  C.  309  (a  note  of  a  third  Hamngton,  11  Bush,  367;  Hull  v. 
peraon  guaranteed  by  the  purchaser,  Swarthout,  29  Mich.  249  (when  a  pur- 
givcu  for  a  part  of  the  price):  Free-  chaser  is  not  bound  to  make  inquiries 
man  v.  Doming,  3  Sandf.  Ch.  327;  from  his  own  vendor);  Hamman  v. 
Frost  v.  Beekman,  1  Johns.  Ch.  288.  Kcigwin,  39  Tex.  34;  Batts  v.  Scott, 
(2)  Another  form  would  be  the  under-    37  Tex.  59  (in  Texas,  under  the  re- 
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bona  fide,  may  inbere  in  the  very  form  and  kind  of  the  convey- 
ance itself.  On  this  ground  it  is  held  by  one  group  of  author- 
ities that  a  grantee  taking  or  Jwlding  under  a  quilclaim  deed  can 
not  be  a  bona  fide  purchaser;  but  this  conclusion  is  rejected  by 
other  decisions.^ 

§  754.  Second  Purchassr  without  Notice  from  First 
Purchaser  -with  Notice :  Second  Purchaser  with  Notice 
from  First  Purchaser  without. — There  are  two  special  rules 
on  the  subject  which  have  been  settled  since  an  early  day,  one 
being  a  mere  application  of  the  general  doctrine,  and  the  other, 
a  necessary  inference  from  it.  The  first  is,  that  if  a  second 
purchaser  for  value  and  without  notice  purchases  from  a  first 
purchaser  who  is  charged  with  notice,  he  thereby  becomes  a 
bona  fide  purchaser,  and  is  entitled  to  protection.  This  state- 
ment may  be  generalized.  If  the  title  to  land,  having  passed 
through  successive  grantees,  and  subject  in  the  hands  of  each 
to  prior  outstanding  equities,  comes  to  a  purchaser  for  value 
and  without  notice,  it  is  at  once  freed  from  these  equities;  he 
obtains  a  valid  title,  and,  with  a  single  exception,  the  full  power 
of  disposition.'    This  exception  is,  that  such  a  title  can  not  be 

cording  acts  one  who  intentionally  the  form  of  conveyance,  or  the  nature 
purchases  an  equitable  title  may  be  a  of  the  interest  acquired,  may  ipso 
bona  fide  purchaser,  as  much  as  one  facto  be  notice:  Bertram  v.  Cook,  32 
who  purchases  the  legal  estate);  Kear*  Mich.  518  (assignee  of  the  vendee  in 
ney  v.  Vaughan,  50 Mo.  284  (informa-  a  land  contract);  Stout  v.  Hyatt,  13 
tion  obtained  by  a  grantee  from  his  Kans.  232  (purchaser  of  a  mere  equi- 
own  grantor);  Hoyt  v.  Jones,  31  Wise,  table  title);  Edmonds  v.  Toirence,  48 
389;  Wormley  v.  VVonnley,  8  Wheat.  Ala.  38  (assignee  from  vendee  under  a 
42^  Frost  V.  Beekman,  1  Johns.  Ch.  land  contract);  Lewis  v.  Boskins,  27 
288;  Murray  v.  Finster,  2  Id.  155;  Ark.  61,  and  Peay  v.  Capps,  27  Id. 
Losey  v.  Simpson,  3  Stockt.  Eq.  246;  160  (vendee  in  possession  under  a 
Beck  V.  Ulrich,  1  Harris,  636;  Jcwett  land  contract,  buying  a  better  title 
V.  Palmer,  7  Johns.  Ch.  64.  tlian    his  vendors,   can  not  become 

^  Cases  which  hold  that  a  grantee  thereby  a  bona  fide  purchaser  as 
taking  or  deriving  title  under  a  quit-  against  his  vendor);  McNary  v. 
claim  deed  can  not  be  bona  fide  pur-  South  worth,  58  Dl.  473  (where  a  trus- 
cliasers;  that  such  a  deed  is  ijjso  facto  tee  purchased  at  his  own  trust  sale,  a 
notice  of  all  defects  in  the  title:  remote  purchaser  deriving  title  under 
Munn  V.  Best,  62  Mo.  491;  Kearney  him  maybe  a  feo/ki^e  purchaser.)  In 
V.  Vaughn,  50  Mo.  284;  Ridgeway  v.  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
Holliday,  69  Id.  444;  Oliver  v.  Piatt,  (3  C.  E.  Green),  481,  it  was  held  that 
3  How.  (U.  S.)  333;  May  v.  Ijc  Claire,  the  assignee  of  a  mortgage,  even  with- 
11  Wall.  217;  Bragg  v.  Paulk,  42  Me.  out  notice,  takes  it  subject  to  all  equi- 
602;  Smith  v.  Button,  42  Iowa,  48;  ties,  it  being  only  a  chose  in  action 
Watson  V.  Phelps,  40  Id.  482.  Cases  and  a  mere  e^uitaole  lien.  The  con- 
which  hold  the  contrary,  viz.,  that  trary  is  held  m  Massachusetts,  where 
there  is  no  difference  between  holding  the  mortgage  creates  a  trxtb  legal  es- 
a  quitclaim  deed  and  any  other  spe-  tate.  Welch  v.  Priest,  8  Allen,  165. 
des  of  conveyance:  Chapman  v.  *  Paris  v.  Lewis,  85111.  597;  Hardin 
Sims,  53  Miss.  154;  Corbin  v.  Sulli-  v.  Harrington,  11  Bush,  367;  Pringle 
van,  47  Ind.  356;  and  see  Hutchinson  v.  Dunn,  37  Wise.  449;  Price  v.  Mar- 
V.  Harttmann,  15  Kans.  133.  Cases  tin,  46  Miss.  489;  Demarest  V.  Wyn- 
involving  the  more  general  rule  that   koop,  3  Johns.  Ch.  129,  147;  Varick  v; 
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conveyed,  free  from  tlie  prior  equities,  back  to  a  former  owner 
who  was  charged  with  notice.  If  A.  holding  a  title  affected 
with  notice,  conveys  to  B.,  a  6ona Repurchaser,  and  afterwards 
takes  a  reconveyance  to  himself,  all  the  equities  revive  and  at- 
tach to  the  land  in  his  hands,  since  the  doctrine  requires  not 
only  valuable  consideration  and  absence  of  notice,  but  also 
good  faith}  The  second  rule  is,  that  if  a  second  purchaser  with 
notice  acquires  title  from  a  first  purchaser  who  was  without 
notice,  and  bona  fide^  he  succeeds  to  all  the  rights  of  his  im- 
mediate grantor.  In  fact,  when  land  once  comes,  freed  from 
equities,  into  the  hands  of  a  bona  fide  purchaser,  he  obtains  a 
complete  ju^  disponendi,  with  the  exception  last  above  men* 
tioned,  and  may  transfer  a  perfect  title  even  to  volunteers.' 

Briggs,  6  Paige,  323;  Glidden  v.  Hunt,  v.  Van  Steenbergh,  46  Barb.  21 1 ;  Dana 

24  Fick.  221;  Tompkins  v.  Powell,  6  v.  Newhall,  13  Mass.  498;   Trull  v. 

Leiffli,  576.  Bigelow,  16  Id.  400;  Boynton  v.  Rees, 

Tno  same  rule  applies  under  the  re-  8  Pick.  329;  Rutgers  y.  Kingsland,  3 

cording  acts.     If  A.,  without  notice  Halst.  Ch.  178,  658;  Holmes  v.  Stout, 

of  a  prior  unrecorded  deed  or  incum-  3  Greeii  Ch.  492;  Bracken  v.  Miller, 

brance,  purchases  from  B.  who  had  4  Watts  &  S.   102;  Mott  v.  Clark,  9 

notice,  his  title  is  free,  and  may  be  Barr.  399;  Churchy.  Church,  1  Casey, 

made  perfect  by  an  earlier  record.  278;  Filby  y.  Miller,  1  Id.  2G4;  Curtis 

See  Varick  v.  Briggs,  auprn;  Jackson  y.  Lunn,  6  Munf.  42;  IJacy  v.  Wilson, 

V.    Valkenburgh,  8  Cow.  260;  Knox  4    Id.    313;    City  Council   y.    Pa^e, 

y.  Silloway,  10  Me.  201,  221;  Connec-  Speer's  Eq.  159;  Lindsey  y.  Rankm, 

ticut  V.  Bradish,  14  Mass.  296;  Fallass  4  Bibb,  482;  Halstead  v.  B'k  of  K'y, 

y.  Pierce,  30  Wise.  443;  Msdlory  y.  4  J.  J.  Marsh.  554;  Blight's  Heirs  v. 

Stodder,  6  Ala.  801;  Truluck  v.  Pee-  Banks,  6  Mon.  192,  198. 

plea,  3  Kelly,  446.  The  rule  was  first  settled  in  the 

For  the  same  reason  a  purchaser  for  early  case  of  Harrison  y.  Forth,  Prec. 
yalueand  without  notice  from  a  vcn-  Chan.  51,  and  followed  in  Brandlyn 
dor  who  had  himself  acquired  his  title  y.  Ord.  1  Atk.  571;  Lowther  y.  Carl- 
through  fraud,  becomes  bonajidf  free  ton,  2  Id.  242;  Sweet  y.  Southcot(f,  2 
from  the  effects  of  the  fraud.  Wood  Bro.  Ch.  66;  Ferrars  y.  Cherry,  2 
y.  Mann,  1  Sumn.  506;  Galatian  y.  Vem.  3S3;  McQueeu  y.  Farquhar,  11 
Erwiu,  Hopk.  Ch.  48;  Somes  y.  Ves.  467,477.  Like  the  first  rule  it  abo 
Brewer,  2  Pick.  184;  see  pout,  §  777.  applies  to  cases  of  unrecorded  iustru- 

^  Kennedy  y.  Daly,  1  Sch.  &  Lef.  ments  under  the  recording  acts.    Wcb- 

355,  379;  Bumpus  y.  Platner,  1  Johns,  ster  y.  Van  Steenbergh;  Lacy  y.  Wil- 

Ch.  213,  219;  bchutt  y.  Large,  6  Barb,  son,  Mott  y.  Clark;  Boynton  y.  Rees, 

373;  Ashton's  Appeal,  73  Pa.  St.  (23  P.  supra, 

F.  Sm.),  153;  Church  y.  Ruland,  64  Id.  The  rule,  howeyer,  will  not  apply 

(14  Id.)  432,  444;  Church  v.  Church,  under  special  circumstances  where  its 

1  Casey,  278;  Troy  City  B'k  y.  Wil-  enforcement  would  yiolate  other  sct- 

oox,  24  Wise.  671.  tied  doctrines.     In  Johns  y.  Sewell, 

'Allison  y.  Hagan,  12  Key.  38;  33  Ind.  1,  a  second  purchaser  B. 
Pringle  v.  Dunn,  37  Wise.  449;  Mc-  bought  with  notice  from  a  first  pur- 
Shirley  y.  Birt,  44  Ind.  382;  Moore  y.  chaser  A.,  who  had  acquired  without 
Curry,  36  Tex.  668;  Fletcher  y.  Peck,  notice;  but  since  A.  was  a  mere  vol- 

6  Cranch,  87;  Alexander  y.  Pen-  unteer  and  therefore  did  not  hold  the 
dleton,  8  Id.  462;  Vattier  v.  Hinde,  land  free  from   equities,  B.  took  it 

7  Pet.  252;  Boone  y.  Chiles,  10  Id.  subject  to  tlko  some  equities.  lu 
177;  Burapus  y.  Platner,  1  Johns.  Ch.  Blatchley  v.  O&bom,  33  Conn.  226,  it 
213;  Demarest  v.  Wynkoop,  3  Id.  120,  was  held  that  a  tenant  in  common 
147;  Galatian  y.  Erwin,  Hopk.  Ch.  48;  with  notice  can  not  get  a  clear  title 
Varick  y.  Brijrgs,  0  Paigo,  323,  329;  from  his  co- tenant  witliout  notice  by 
Gritlith  y.  Ghiiith.  9  Id.  315,  AVobstcr  pai'tition. 
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§  755.  2.  Time  of  Giving  Notice.— We  have  seen  that  if 
notice  is  not  given  until  after  the  purchaser  has  fully  paid  the 
consideration,  received  a  conveyance,  and  completed  his  title,  he 
is  not  in  the  least  affected  by  it.  If  the  notice  is  given  before 
any  or  all  of  these  steps  have  been  taken,  its  consequences  may 
be  different,  and  are  to  be  considered.  The  general  rule  is  set- 
tled in  England-  that  a  bona  fide  purchase  requires  both  the 
payment  of  all  the  price  and  the  execution  and  delivery  of  the 
conveyance  before  the  receipt  of  notice  by  the  purchaser.  In 
other  words,  if  the  party  has  received  the  conveyance  before 
notice  and  paid  the  price  after,  or  has  paid  the  price  before  and 
received  the  conveyance  after,  in  either  instance  the  boiia fides 
of  the  purchase  is  destroyed.'  The  American  decisions  are  all 
agreed,  that  a  notice  received  before  any  of  the  purchase  price 
has  been  paid,  as  well  after  the  deed  of  conveyance  has  been 
delivered  as  before,  will  destroy  the  bona  fides  of  the  purchase, 
and  many  of  the  decisions,  following  the  English  rule,  attrib- 
ute the  same  effect  to  a  notice  after  a  payment  of  part,  but  be- 
fore the  whole  is  paid.*  Such  a  payment  is,  by  some  authori- 
ties, a  protection  pro  ianto.^  Finally  the  case  of  notice  received 
after  payment  made,  but  before  the  deed  of  conveyance  deliv- 

*  Wigg  V.  Wigg,  1  Atk.  382,  384;  equity,  from  obtaining  a  conveyance 

Story  V.   Lord  vVindsor,  2  Id.  630;  of  the  outstanding  legal  estate  and 

Tourville  v.  Naish,  3  P.  Wms.  307;  thus  protecting  himself   from    such 

Jones  V.  Stanley,  2  Eq.  Cas.  Abr.  685,  equity.     This  latter  power  is  recog- 

pl.  9;  More  v.  Mayhow,  1  Chan.  Cas.  nized  by  an  overwhclmins  array  of 

34;  Rayiie  v.  Baker,  1  Giff.   241;  Til-  English  authority,  and  in  fact  forms 

desly  V.  Lodge,  3  Sm.   &  Gif.  643;  one  of  the  most  frequent  occasions  for 

Collinson  v.  Lister,  7  De  G.  M.  &  G.  applying  the  doctrine  of  honajlde  pur- 

634;  20  Beav.  356;  Sharpe  v.  Foy,  L.  clmse. 

R.,4Ch.  35,  37.    The  true  meaning  of  «  Baldwin  v.   Sager,    70  HI.    503; 

this  rule  should  not    be    misappre-  Palmer  v.  Williams,   24  Mich.  328; 

heuded.     If  A.  purchases  in  the  tirst  Penfield  v.  Dunbar,  64  Barb.  230;  and 

instance  a  legal  estate,  the  rule  of  see  cases  ft/^^ra  under  §  691;  Wonnley 

course  applies  to  him.     If   he    pur-  v.  Wormley,  8  Wheat.  421,  449,  450; 

chases  or  acquires  in  the  first  instance  Frost  v.  Bcekman,  1  Johns.  Cb.  288; 

an  equitable  estate,  the  rule  also  ap-  Murray  v.  Finster,  2  Id.  155;  Jcwett 

plies  so  far  as  Hiat  purcfiw*e  is  con-  v.  Palmer,  7  Id.  65;  Losey  v.  Simp- 

cerned.    For  example,  if  A.   receives  son,  SStockt.  Eq.  246;Beckv.  Uhrich, 

a  first  mortgage  which  conveys  the  1  Harris,  636,  639;  Bennett  v.  Tith- 

legal  estate,  and   B.  takes  a  second  crington,  6  Bush,  192;  Wells  v.  Mor- 

inortgage  of  the  same  form,  purport-  row,  38  Ala.  125  (must  have  paid  the 

ing  to  convey  the  land,  but  which  is,  whole  price);  Moore  v.  Clay,  7  Ala. 

nevertheless,  only  an  equitable  con-  742;  Duncan  v.  Johnson,  13  Ark.  190; 

vcyance,  the   rule  requires  tliat  B.  Simms  v.   Kichardson,   2  Litt.  274; 

should  both  have  advanced  the  money  Blair  v.  Owles,  1  Munf.  38;  Doswell 

and  obtained. the  instrument  before  v.   Buchanan,  3  Leigh,  394;  Blight's 

receiving  notice,  in  order  to  be  a  bona  Heirs  v.  Banks,  6Mon.  192;  Halstcadv. 

Jide  purchaser.     This  rule,  however,  B'k  of  K'y,  4  J.  J.  Marsh,  554;  Pillow 

does  not  prevent  a  person,  who  has  v.  Shannon,  3  Ycrg.  508;  ZoUman  v. 

thus  acquired  an  eoui tabic  estate  by  Moore,  21  Gratt.  313;  and  see  Wilson 

conveyance  in.  good  faith,  and  who  v.  Hunter,  30  Ind.  466,  471. 

afterwards  receives  notico  of  a  prior  '  See  ante,  §  750. 
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ered,  has  given  rise  to  a  direct  conflict  of  judicial  opinion. 
One  group  of  decisions  adopts  and  lays  down  the  English  rule 
that  the  purchase,  under  these  circumstances,  is  not  bona  fide.^ 
Another  line  of  cases  holds  in  the  most  positive  and  general 
manner,  that,  where  the  purchaser  has  paid  the  consideration 
without  notice  of  any  prior  claim,  and  after  receiving  notice  he 
obtains  a  conveyance  of  the  legal  estate,  he  becomes  to  all  in- 
tents a  bona  fide  purchaser,  and  is  entitled  to  all  the  protection 
belonging  to  that  position.  And  this  result  seems  to  be  applied 
without'limitation,  to  the  acquisition  of  every  kind  of  equitable 
estate,  interest,  or  right.' 

§  756.  Effect  of  Notice  on  the  Bona  Fide  Purchase  of 
Equitable  Interests. — An  attempt  to  reconcile  these  conflict- 
ing authorities  would  be  vain.  I  can  only  state  what  seem  to 
be  the  necessary  conclusions  from  well-established  equitable 
principles.  In  the  first  place,  the  rule  last  stated  can  not  be  ex- 
tended to  all  equitable  interests,  without  violating  elementary 
principles.  Between  two  successive  equal  equities,  the  order 
of  time  controls,  without  regard  to  the  fact  of  consideration  or 
notice;  the  one  subsequent  in  time  obtains  no  preference  by  pay- 
ing consideration  without  notice.  Equities  are  thus  equal 
where  both  parties  are  equally  innocent  and  equally  diligent. 
If  an  owner  of  land  gives  an  agreement  to  convey  it  to  A.,  who 
pays  all  or  part  of  the  x^nce,  and  afterwards  gives  a  second 
agreement  to  convey  to  B.,  who  enters  into  the  contract  and 
pays  all  or  part  of  the  price  without  any  notice  of  the  prior 
claim  of  A.,  clearly  B.  would  have  obtained  no  equitable  advan- 
tage from  the  fact  of  his  contract  and  payment  without  notice; 
A.'s  interest  would  bo  of  the  same  character  and  extent,  and  his 
priority  of  time  would  give  him  priority  of  right.  To  say  that 
B.,  being  thus  inferior  in  equitable  right,  may,  upon  receiving 

'  Peabody  v.  Fcnton,  3  Barb.  Ch.  Ohio,  323;  Mut.  Ass.  Soc.  v.  Stone, 

451,  464,  465;  Grimstone  v.  Carter,  3  3  Leigh,   218;  Wheaton  v.  Dyer,  15 

Paige,  421,  437;  Fash  v.  Ravesies,  32  Ck)im.  307,  310;  and  see  Phelps  v.  Mor- 

Ala.  451;  Moore  v.  Clay,  7  Id.  742;  rison,  24  N.  J.  Eq.  (9  C.  E.  Green), 

Wells  V.  Morrow,  38  Id.  125;  Dnncan  195.     In  Carroll  v.  Johnston,  /iujtra, 

V.  Johnson,  13  Ark.    190;  Osbom  v.  the    question    was    presented    very 

Carr,  12  Conn.  195,  198;  Bennett  v.  sharply.     Plaintiff  held  under  a  prior 

Tithcrington,  6  Bush,  192;  Simms  v.  vendee  A.;  defendant* was   a  subsc- 

Eichardson,    2    Litt.    274;    Blair  v.  quent  vendee  who  had  paid  part  of 

Owles,   1  Munf.  38;  Doswell  v.   Bu-  tne  price  before  notice  of  A. 's  claim; 

chanan,  3  lieigh,  394;  Blight  v.  Bank,  after  receiving  notice  ho  obtained  a 

6  Mon.  192;  Ualstead  v.  B'k  of  K'y,  conveyance  from  the  original  vendor, 

4  J.  J.  Marsh.  554;  Pillow  v.   Shan-  and  was  held  to  be  a  Lona  ^fidc  ^ut- 

non,  3  Yerg.  508.  chaser  and  protected.     Certainly  there 

*  Carroll  v.  Johnston,  2  Jones  Eg.  is  nothing  m  the  settled  principles  of 
120;  Baggarly  v.  Gaither,  2  Id.  80;  the  doctrine  concerning  6o/ja/(/<' pur- 
Leach  V.  Ansbaclier,  55  Pa.  St.  (5  P.  chase,  which  can  sustain  such  a  conclu- 
F.   Sm.)  85;   Gibler  v.  Trimble,  14  sion. 
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conclusions  consistent  vrith  settled  principles  are  the  following. 
It  is  only  where  a  party  has  acquired  an  equitable  estate  by 
means  of  a  conveyance  which  purported  to  convey  the  land  it- 
self, and  has  received  the  instrument  and  paid  the  consideration 
without  notice  of  a  prior  claim,  that  he  can,  after  notice,  procure 
the  legal  title  and  with  it  the  protection  of  a  bona  fide  purchaser. 
Where  a  party  has  acquired  only  an  equitable  lien  or  interest, 
not  by  conveyance,  and  has  advanced  the  consideration  without 
notice,  he  can  not,  after  notice,  get  in  the  legal  estate  and  thus 
obtain  precedence  over  a  prior  equity. 

§  757.  3.  Recording  in  Connection  with  Notice.  —  This 
general  subdivision  involves  two  entirely  distinct  matters.  (I) 
The  first  deals  with  the  record  in  its  operation  and  effects  as  a 
constructive  statutory  notice  to  all  subsequent  purchasers  and 
incumbrancers.  This  aspect  of  recording  has  already  been  es- 
nmined  in  a  former  section,  and  nothing  need  here  be  added. ^ 
(2)  The  second  deals  with  notice  in  its  effects  upon  the  holder 
of  a  subsequent  conveyance  or  mortgage  who  obtains  the  earliest 
record,  how  and  when  it  defeats  his  bona  fide  character  and  de- 
stroys the  advantage  of  his  first  record.  Or,  to  state  the  same 
affirmatively,  what  is  necessary  to  make  the  holder  of  a  Subse- 
quent conveyance,  who  obtains  the  earliest  record,  a  bona  fide 
purchaser,  so  that  he  may  secure  the  precedence  under  the 
statute  by  means  of  his  record.  Although  this  branch  of  the 
subject  has  also  been  considered,'  it  will  be  convenient  to  re- 
capitulate the  results  as  a  part  of  the  present  discussion. 

§  758.  The  Interest  under  a  Prior  Unrecorded  Ck>n- 
veyance. — Although  the  statutes  pronounce  unrecorded  deeds 
and  mortgages  to  be  void  as  against  subsequent  purchasers  who 
have  complied  with  their  provisions,  yet  in  the  practical  opera- 
tion of  this  legislation  the  right  created  by  a  prior  unrecorded 
instrument  is  generally  regarded  as  tantamount  to  an  equitable 
interest,  which  may  therefore  be  cut  off  by  a  subsequent  pur- 
appear  to  me  entirely  dlBtinct  in  prin-  they  have  thus  rejected  that  applica- 
ciple  from  the  case  now  before  us.  I  tion  of  the  rule  under  discussion  which 
mean  that  class  of  cases  in  which  a  has  been  altogether  the  most  frequent 
person  finding  himself  in  possession   in  England. 

under  a  dffeclive  title,  has  cast  about  *  See  supra,  §§  655-G58j  Biker  v. 
to  cure  that  defect  by  procuring  some  Griflfin,  50  Miss.  158.  Subsequent 
one  else  to  convey  an  outstanding  purchaser  is  not  charged  with  con- 
legal  estate.  No  doubt  it  has  been  structive  notice  by  the  record  of  an 
held  in  this  court  that  a  man  under  incumbrance  created  by  a  person 
those  circumstances  may  get  in  a  mort-  other  than  those  through  or  from 
gage  and  tack  his  defective  title  to  whom  he  is  compelled  to  trace  his 
the  estate  of  that  mortgagee. "  The  record  title, 
doctrine  of  **tacking"  has  oeen  repu-  *  See  supra,  §§  659-064. 
diated  by  the  American  courts,  and 
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cbaser  or  incumbrancer  who  is  in  all  respects  bona  fide,  and  who 
has  also  obtained  the  first  record.  The  total  effect  of  the  sys- 
tem is  thus  twofold;  it  both  enlarges  the  scope  of  the  doctrine 
concerning  bona  fide  purchase,  by  extending  it  to  all  those  in- 
terests, legal  or  equitable,  which  are  required  or  permitted  to 
be  recorded,  aud  it  adds  to  the  elements  constituting  a  bona 
fijde  purchase  the  further  requisite  of  a  registration. 

§  759.  Requisites  to  the  Proteotioii  fVom  the  First 
Record  by  a  Subsequent  Purchaser. — It  follows  that  in 
order  to  obtain  the  benefit  of  the  first  recording,  the  subsequent 
purchase  or  incumbrance  must  be  for  a  valuable  consideration 
within  the  meaning  of  the  general  doctrine.  Although  the 
Bubsequeot  purchaser  or  incumbrancer  had  no  notice  of  the  un- 
recorded instrument,  still  if  he  had  not  paid  a  valuable  consid- 
eration, he  would  not  gain  any  superior  title  or  lien  by  his 
earlier  registration.^  Since  the  subsequent  purchaser  or  in- 
cumbrancer must  be  bona  fide  in  order  to  claim  the  benefits  of 
the  first  registration,  it  also  follows  that  if  such  subsequent  pur- 
chaser or  incumbrancer  was,  in  taking  his  conveyance,  mort- 
gage, or  other  instrument  required  or  permitted  to  be  recorded, 
chargeable  with  notice  of  a  prior  unrecorded  conveyance  or  in- 
cumbrance, within  the  operation  of  the  settled  rules  concerning 
the  nature  of  notice  and  the  time  and  mode  of  its  reception, 
then  he  is  not  a  bona  fide  purchaser,  and  does  not  obtain  the 
statutory  superiority  of  title  or  precedence  of  lien  by  his  earliest 
registration.  This  construction  was  put  upon  the  English  stat- 
utes at  an  early  day,  and  has  been  adopted  in  nearly  all  the 
American  states.'  These  exceptional  states  are  Ohio  and  North 
Carolina. 

'  It  is  held  in  some  of  these  cases  60,  78;  Van  Wagenen  v.  Hopper,  8  N. 
that  in  a  contest  between  the  holder  J.  £q.  (4  Ilalst.  Ch.)  684,  707;  Gary  y. 
of  the  prior  unrecorded  conveyance.  White,  52  N.  Y.  138;  Dickerson  v. 
and  the  subsequent  grantee  or  mort-  TUlinghast,  4  Paige,  215;  Harris  v. 
gagee  who  has  obtained  a  record,  the  Norton,  16  Barb.  264;  Nice's  Appeal, 
burden  of  proof  is  on  the  hitter  of  54  Pa.  St.  (4  P.  F.  Sm. )  200;  Spack- 
showing  amrmatiTely  that  he  paid  a  man  v.  Ott,  05  Id.  (15  Id.)  131;  Mau- 
vahiable  consideration  and  had  no  pin  v.  Emmons,  47  Mo.  304;  and  see 
notice;  the  record  itself  is  not  enough,  cases  cited  under  §§  747,  750,  751. 
Landers  v.  Bolton,  26  Cal.  393;  Snod-  '  See  supra,  §§  659,  660;  Jones  on 
grass  V.  Rickety,  13  Cal.  359;  Plant  Mortg.,  vol.  1,  §§  570-573.  In  the 
V.  Smythe,  45  CaL  161;  Long  v.  Dol-  following  discussion  of  recording  in 
larhide,  24  Id.  218;  but  the  contrary  connection  with  notice,  I  have  availed 
rule  is  established  by  many  other  myself  of  Mr.  Jones'  able  and  full 
cases  which  hold  that  the  burden  of  treatment  of  the  same  subject  in  his 
proof  is  on  him  who  claims  the  prior-  work  on  mortgages,  a  work  which  I 
ity  and  charges  the  other  with  having  may  be  permitted  to  say  is  a  credit  to 
had  notice.  Center  v.  Planters'  etc.  the  legal  literature  of  the  country. 
B'k.  22  A\&.  743;  Miles  v.  Blanton,  In  the  United  States  the  equitable 
3  Dana,  525;  McCormick  v.  Leonard,  applications  of  the  doctrine  concerning 
38  Iowa,  272;  Fort  v.  Burch,  6  Barb,    bona  fide  purchase,  as  modified  by  the 
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§  7G0.  Purchaser  in  Good  Faith  Tvith  Apparent  Record 
Title  from  a  Grantor  Charged  vrith  Notice  of  a  Prior  Un- 
recorded Conveyance. — This  i-ule  is  of  Tery  easy  applicatioa 
under  all  ordinary  circumstances  between  two  consecutive  deeds 
or  mortgages  where  the  second  is  recorded  before  the  first. 
Circumstances  may  arise  which  present  questions  of  great  in- 
tricacy and  difficulty,  and  occasion,  perhaps,  a  conflict  of  judi- 
cial opinion.  A  grantee  or  mortgagee,  being  a  purchaser  in 
good  faith,  and  holding  a  record  title  which  appears  perfect, 
may  really  have  no  title  because  a  grantor  or  a  mortgagor  in 
the  chain  of  title  had  knowledge,  when  he  took  the  conveyance 
to  himself,  of  a  prior  unrecorded  deed  or  mortgage,  which  was, 
however,  recorded  before  his  own  deed  or  mortgage  to  his  own 
grantee.    The  essential  facts  giving  rise  to  such  a  question  are 

recording  acts,  are  mainly  confined  to   261 ;  Union  Canal  Co.  v.  Young,  1 

mortgages.     I  desire  to  acknowledge  *  Whart.  410, 432;  Solms  y.  McCulloch, 

the  assistance  I  have  received  and  the  5  Pa.  St.  (5  Barr.)  473;  Nice's  Appeal, 

material  which  1  have  borrowed  from  54  Pa.  St.  (4  P.  F.   Sm.)  200;  Ohio 

Mr.  Jones'  work.     Holland  v.  Hart,  etc.  Co.  v.  Ross,  2  Md.  Ch.  2o.  Owens 

L.  R,  6  Ch.  C78;  Benham  v.  Keane,  v.  Miller,  29  Md.  144;  Johnston  v. 

IJ.  &  H.  085;  Le  Neve  v.  Le  Neve,  Canby,  29  Id.  211;  Lambert  v.  Nanny, 

Ambl.  430;  Forbes  v.  Deniston,  4  Bro.  2  Munf.  190;  Gibbes  v.  Cobb,  7  Rich 

P.  0.  189;  Hine  v.  Dodd,  2  Atk.  275;  Eq.  54;  Nelson  v.  Dunn,  15  Ala.  501 

Davis  V.  Earl  of  Strathmore,  10  Ves.  Harrington   v.  Allen,  48  Miss.  493 

419;Wyattv.  Barwell,  19Id.435,438;  Smith  v.  Nettles,   13  La.  An.   241 

Tunstall  v.  Trappes,  3  Sim.  280,301;  Myers  v.  Ross,  3  Head,  00;  Under 

Fordv.White,lGBeav.  120, 123;  Wood-  wood    v.    Ogden,   0    B.    Mon.   GOO 

worth  V,  Guzman,  1  Cal.  203;  Fair  v.  Forepaugh   v.  Appold,    17    Id.   025 

Stevenot,29Id.48G;Mahoneyv.Mid-  Sparks  v.  State  B'k,  7  Blackf.  400 

dleton,  41  Id.  41,  60;  Galland  v.  Jack-  Farmers'  B'k  v.  Bronson,  14  Mich 

man,  20  Id.  79,  87;  Lawton  v.  Gor-  301;  Baker  v.  Mather,  25  Id,  51;  Bay 

don,  37  Id.  202;  Thompson  v.  Pioche,  liss  v.  Young,  51  111.  127;  Gilbert  v 

44  Id.  508,  616;  O'Bourko  v.  O'Con-  Jess,  31  Wise  110;  FaUass  v.  Pierce, 

nor,  39  Id.  442,  44C;  Smith  v.  Yule,  30  Id.  443;  Bell  v.  Thomas.  2  Iowa, 

31  Id.  180;  Beal  v.  Gordon,  55  Me.  384;   English  v.  Waples,   13  Id.  57; 

482;    Copeland  v.  Copeland,   28  Id.  Coe  v.  winters,  15  Id.  481;  Sims  v. 

525;  Hart  v.  Farm.  &  Mech.  B'k,  33  Hammond,  33  Id.  308;   Musgrove  v. 

Vt.  252;  Day  V.  Clark,  25  Id.  397,  402;  Bonser,  5  Oreg.  313.     Exceptions,— 

Tucker  v.  Tilton,  55  N.  H.  223;  Flynt  In  Ohio    and    North    Carolina,   the 

V.  Arnold,   2    Met.   019;   George  v.  courts  have  held,  in  construing  the 

Kent,  7  Allen,  10;  White  v.  Foster,  somewhat    special    language  of   the 

102  Mass.  375;  Hamilton  v.  Nutt,  34  local  statutes,  that  notice,  whether 

Conn.   501;  Jackson  v.  Burgott,   10  actual  or  constructive,  of  a  prior  un* 

Johns.  457}  459;  Jackson  v.  van  Val-  reconled  instrument,  shall  not  affect 

kenburgh,  8  Cow.   200;    Jackson  v.  the  precedence  acquired  by  the  earlier 

Post,  15  Wend.  588;  Van  Rensselaer  record  of  a  subsequent  conveyance  or 

V.  Clark,  17  Id.  25;  Fort  v.  Burch,  5  mortgage.     It  has  already  been  shown 

Denio,  187;  Ring  v.  Steele,  3  Keyes,  {ante,  §  722)  that  in  Ohio  a  docketed 

450;   Butler  v.  Viele,  44  Barb.  100;  judgment  has  precedence  over  a  prior 

La  Farge  F.  Ins.  Co.  v.  Bell,  22  Id.  unrecorded    mortgage.      Bercaw   v. 

54;  Schutt  v.  Large,  0  Id.  373;  Goelet  Cockerill,  20  Ohio  St  103;  Bloom  v. 

v.  McManus,  1  Hun,  300;  Smallwood  Noggle,  4  Id.  45;  Mayham  v.  Coombs, 

v.  Lewin,  15  N.  J.  Eq.  00;  Mathews  14  Ohio,  428;  Stansell  v.  Roberts,  13 

V.  Everitt,  23  Id.  (8  C.  E.  Green),  Id.  148;   Robinson  v.  Willougby,  70 

473;   CoDOver  v.  Van  Mater,   18  Id.  N.  C.  358;  Fleming  v.  Burgin,  2  Ired. 

(3  Id. )  481 ;  Jaqucs  v.  Weeks,  7  Watts,  Eq.  584. 
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as  follows:  A.  gives  a  deed  to  B.  Tvbich  for  a  wbile  is  unre- 
corded. A.  subsequently  conveys  tbe  same  land  to  C,  wbo 
pays  a  valuable  consideration,  bat  wbo  bas  actual  notice  of  B.'s 
prior  deed,  and  C.  puts  bis  deed  on  record  first.  B.,  tben, 
after  tbe  recording  of  C.'s  deed,  puts  bis  own  prior  deed  on 
record.  After  tbe  record  of  B.'s  deed,  C.  conveys  tbe  land  to 
D.,  wbo  pays  a  valuable  consideration,  and  bas  no  actual  notice 
of  B.'s  deed,  and  only  tbe  constructive  notice  given  by  tbe 
record.  Tbe  facts  migbt  be  varied  by  supposing  mortgages  in 
place  of  deeds.  TVbicb  bas  tbe  priority,  B.  or  D.?  Tbere  are 
earlier  decisions  wbicb  give  tbe  precedence  to  D.^  Tbese  de- 
cisions, bowever,  bave  been  overruled  in  tbe  same  states  in 
wbicb  tbey  were  given,  and  it  is  now  settled  by  an  overwbelm- 
ing  weigbt  of  autbority,  tbatB.  would  bave  tbe  precedence  over 
D.  It  is  plain  tbat  C.  got  no  title  by  bis  first  recording,  be- 
cause be  bad  actual  notice.  Wben  C.  conveyed  to  D.,  if  B.'s 
deed  bad  not  tben  been  on  record,  and  D.  bad  put  bis  own 
deed  on  record  before  B.'s  deed  was  recorded,  D.  would  bave 
obtained  tbe  title.  But  tbe  record  of  B.'s  deed  prior  to  tbe 
conveyance  to  D. ,  cut  off  tbe  latter's  precedence,  because  D. 
could  claim  notbing  from  C.'s  first  record,  by  reason  of  C.'s 
having  actual  notice.'    Tbis  result  evidently  rests  upon  tbe 

^  Coimecticat  v.  Bradisb,  14  Mass.  registered  deed  to  B. ;  C.'s  deed  though 
296,  303;  TruU  v.  Bigelow,  16  Id.  first  recorded,  will  bo  postponed  to 
406;  Glidden  v.  Hunt,  24  Pick.  221 ;  the  prior  deed  U)  B.  Then,  suppose 
Ely  Y.  Wilcox,  20  Wise.  523, 530;  and  B.  puts  his  deed  on  record,  and  nfter- 
see  2  Eq.  Lead.  Cos.,  Am.  notes,  pp.  wards  C.  conveys  to  D.  If  the  above 
40, 41,  212  (4th  Am.  ed.)  The  reason  views  are  correct,  D.  could  not  hold 
given  is,  that  I),  on  taking  his  deed  or  against  B. ;  not  in  the  right  of  C,  he- 
mortgage,  and  on  making  search,  cause,  in  consec^uencc  of  actual  Ivnowl- 
would  find  an  unbroken  chain  of  edge  of  the  prior  dceil,  C.  had  but  a 
record  title  from  himself  through  C.  voidable  title;  and  not  in  his  own 
up  to  A.,  and  that  ho  was  under  no  right,  because,  before  he  took  his 
obligation  to  go  out  of  such  a  chain  deed,  B.'s  deed  was  on  record,  and 
of  record  title,  and  search  for  deeds  was  constructive  notice  to  him  of  the 
or  mortgages  to  persons  by  or  through  prior  conveyance  to  B.  from  A.,  under 
whom  he  did  not  derive  his  title.  whom  his  title  is  derived.     But  in 

'Jones  on  Mort.,  v.  1,  §§574,  575;  such  a  case,  if  before  B.  recorded  his 

Flynt  V.  Arnold,  2  Met.  619;  Mahoney  deed,  C.  had  conveyed  to  D.  without 

V.  Middleton,  41  CaL  41,  50;  Fallass  actual  notice,  then  £>.,  having  neither 

v.  Pierce,  30  Wise.  443;  English  v.  actual  nor  constructive  notice  of  the 

Waples,  13  Iowa,  57;  Sims  v.  Ham-  prior  deed,  would  take  a  goo<l  title, 

mond,  33  Id.  368;  Van  Rensselaer  y.  And,  as  D.  in  such  case  would  have 

Clark,  17  Wend.  25;  Jackson  v.  Post,  an  indefeasible  title  himself  against 

15  Id.  588;  Hinff  v.  Steele,  3  Keyes,  B.'s  prior  deed,  so,  as  an  incident  to 

450;  Schutt  v.  Large,  6  Barb.   373;  the  right  of  property,  he  could  con- 

Croelet  V.  McManus,  1  Hun,  306.     In  vey  a  good  and  indefeasible  title  to 

Flynt  V.  Arnold,  »upra,  Shaw,  C.  J.,  any    other    person,    although    such 

said:  "Suppose,  for  instance,  A.  con-  grantee  should  have  full  notice  of  the 

veys  to  B.,  who  does  not  immediately  prior  conveyance  from  A.  to  B.     Such 

record  his  deed.     A.  then  conveys  to  purchaser,  and  all  claiming  under  him, 

C,  who  has  notice  of  the  prior  uu-  would  rest  on  D.*s  indefeasible  title, 
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fact — and  there  all  of  the  decisions  place  it — that  C.  took  with 
actual  notice,  and  so  could  acquire  no  precedence  by  his  earliest 
record.  If  this  fact  were  othefwise,  if  C.  had  no  notice  and 
first  put  his  deed  or  mortgage  upon  record,  he  would  then 
clearly  obtain  a  perfect  title  or  superior  lien  over  B.'s  prior  but 
unrecorded  deed.  That  being  the  case,  and  C.  having  obtained 
an  indefeasible  title,  if  he  should  then  convey  to  D.,  who  had 
notice,  the  latter,  by  virtue  of  another  settled  rule,  would  suc- 
ceed to  his  grantor's  rights,  and  also  acquire  a  like  perfect  title, 
as  Ch.  J.  Shaw  expressly  states  in  the  passage  quoted.  The 
same  would  be  true  in  the  succession  of  purchasers,  each  ob- 
taining a  record  but  each  affected  with  notice.  As  soon  as 
any  one  in  the  series  purchases  for  value  and  without  notice 
and  places  his  conveyance  upon  record,  he  acquires  a  title  or 
lien  secure  as  against  the  earliest  unrecorded  deed  to  B.  This 
necessarily  leads  to  another  most  important  rule  concerning 
notice  in  connection  with  recording,  and  the  extent  to  which  a 
record  is  constructive  notice  to  subsequent  purchasers  and 
incumbrancers. 

nnafifected  by  any  early  defect  of  title,  took  his  deed  with  knowledge  of  the 

by  want  of  registration,  which  had  prior  conveyance  to  B.,  and  had  then 

ceased  to  have  any  effect  on  the  title,  conveyed  to  D.,  who  had  like  knowl- 

by  a  conveyance  to  D.  without  notice,  edge,  and  D.  should  convey  to  E. ,  and 

from    one    having  a  good    apparent  so  on,  conveyances  should  be  executed 

record  title."    Shaw,  0.  J.,  criticises  to  the  end  of  the  alphabet,  each  sub- 

the  earlier  Massachusetts  cases,  and  sequent  grantee  having  knowledge  of 

adds  some  very  valuable  remarks  upon  B.  s  prior  ri^ht,  and  all  of  their  con- 

the  general  policy  and  operation  of  veyances  being  recorded,  yet  then,  if 

the  recording  acts,  and  the  duties  of  B.  should  record  his  deed  before  the 

purchasers  in  searchins  the  records,  last  grantee  with  knowledge,  and  Z. 

The  New  York  caae  of  Van  Rensselaer  should    make   conveyance,  the  pur- 

V.  Clark,  supra,  is  a  leading  authority  chaser  from  Z.  would  be  bound  to  take 

in  support  of  the  proposition  contained  notice  of  B/s  right,  and  of  the  rela- 

in  the  text,  and  has  oeen  followed  by  tions  existing  between  him  and  all 

all  the  other  decisions  in  the  same  the  subsequent  purchasers  from  C.  to 

state.      In    Mahoney  v.  Middleton,  Z.  inclusive.    And  in  the  same  case, 

supra,  the  supreme  court  of  California  if  Z.   should  sell  to  a  purchaser  in 

squarely  meets  the  question,  and  de-  good  faith  for  value  from  him,  yet  if 

cides  in  full  accordance  with  the  fore-  d.  should  get  his  conveyance  recorded 

going  Massachusetts  and  New  York  be/ore  that  of  such  purchaser,  his  title 

cases.      The  same  rule  applies,   not  would  be  preferred,  because  of  such 

only  to  one,  but  to  any  number  of  first  record.     And  it  is  manifest  that 

successive  grantees  and  grantors,  who  the  same  result  would  follow  if  in  the 

have  put  their  conveyances  on  record,  case  supposed  none  of  the  subsequent 

but  who  have  had  notice  of  a  prior  grantees,  from  C.  to  Z.  inclusive,  paid 

unrecorded  deed  or  mortgage,  or  who  any  valuable   consideration   for   the 

have  not  paid  a  valuable  consideration,  land,  or,  if  in  the  case  of  each  sncoes- 

In  the  recent  case  of  Fallass  v.  Fierce,  sive  grantee,  his  title  was  defective 

30  Wise.  443,  Dixon,  C.  J.,  discussing  and  invalid  as  against  K,  either  by 

the  same  general  question,  and  adopt-  reason  of  his  knowledge  of  B.  's  title, 

ing  the  same  supposition  as  that  given  or  because  he  was  a  mere  volunteer, 

in  Ihe  text  and  used  by  Shaw,  C.  J. ,  paying  no  consideration  whatever  for 

said:    '*If  in  the  case  supposed,  C.  the  conveyance.*' 
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§  761.  Break  in  the  Record  Title;  When  Purchaser  is 
still  Charged  with  Notice  of  Prior  tJnrecorded  Title.— 
A  purchaser  or  incumbrancer  k  not,  in  general,  bound  to 
search  the  records  for  incumbrances  as  against  a  title  which  does 
not  appear  on  the  record.  From  the  general  policy  of  the  re- 
cording acts  to  protect  purchasers  and  incumbrancers  against 
prior  unrecorded  deeds  and  mortgages,  it  necessarily  follows 
that  the  title  upon  record,  in  the  absence  of  notice  aliunde,  is 
the  purchaser's  protection.  As  has  been  shown  in  the  section 
upon  notice,^  the  record  of  a  conveyance  or  of  a  mortgage  is  a 
constructive  notice  to  those  and  to  those  only  who  must  trace 
their  title  from  or  through  the  grantor  or  the  mortgagor  by 
whom  the  deed  or  mortgage  was  executed.  If  there  is  a  break 
in  the  chain  of  record  title,  the  records  will  not  enable  the  pur- 
chaser to  supply  the  missing  links  and  to  connect  the  broken 
parts  by  any  systematic  search.  If  a  purchaser  has  traced  the 
title  by  the  records  regularly  up  or  down  to  A.,  and  the  record 
does  not  show  the  title  out  of  A.,  then  the  statutes  render  A.'s 
title  a  protection  to  the  purchaser  under  it.  As  a  general  rule, 
therefore,  if  the  records  show  a  regular  chain  of  conveyances 
from  A.  to  B.,  from  B.  to  C,  the  record  of  a  mortgage  or  deed 
of  the  same  land  from  B.,  prior  to  iJie  date  of  the  conveyance  by 
which  he  received  the  title  fy^om  his  grantor  A.,  would  not  aflfect  a 
purchaser  or  mortgagee  from  C.  with  notice.*    Notwithstanding 

'  See  supra,  §  658.  of  an  undivided  half  of  the  land  to 
'Page  V.  Waring,  76  N.  Y.  463,  Marks,  which  was  recorded  in  Sep- 
467-4C9;  Cook  y.  Travis,  20  Id.  400;  tembcr  of  that  year.  In  March,  1863, 
Farmers'  Loan  &  T.  Ca  v.  Maltby,  8  Goldsmith  and  Marks  gave  a  deed  of 
Paige,361;Losey V.Simpson, 3 Stockt.  the  land  to  Morton,  which  was  re- 
£q.  246;  Calder  v.  Chapman,  52  Pa.  corded  during  the  same  month.  In 
St.  (2  P.  F.  Sm.)  359;  Wing  v.  Mc-  1869,  Morton  conveyed  to  Fox,  and 
Dowell,  Walker  (Mich.)f  175.  The  immediately  after  Fox  to  the  defend- 
late  case  of  Page  y.  Waringi  snpra,  ant,  both  deeds  being  immediately 
clearly  illustrates  this  rule.  The  con-  put  on  record.  **  It  will  bo  seen  that 
troversy  was  between  two  titles,  the  defendant  has  a  regular  chain  of 
Peter  Poillon  owned  the  land  in  1827.  title  from  Poillon,  and  that  all  the 
In  1827  he  gave  a  deed  of  it  to  one  deeds  of  his  claim,  down  to  and  in- 
Hart,  bat  this  deed  was  not  recorded  eluding  the  deed  to  Morton,  were  re- 
tmtil  1864.  In  1830  Hart  executed  a  corded  before  the  deed  from  Poillon 
deed  to  one  Greenly  which  was  re-  to  Hart  was  recorded;  and  this  priority 
corded  at  once.  In  1863,  a  deed  from  upon  the  records  presents  the  q^iiestion 
Greenly's  executors  was  given  to  the  to  be  considered  in  determinmg  the 
plaintiff  and  recorded.  **This  is  the  rights  of  the  parties."  Earl,  J.,  said 
chain  of  the  plaintiff's  title,  upon  (p.  468):  "It  matters  not  that  the 
vhichho  bases  his  right  to  recover,  deed  from  Hart  to  Greenly  was  re- 
and  if  there  was  nothing  to  break  this  corded  before  the  deeds  in  the  defend - 
chain,  hisright  would  be  plain  enough. "  ant*s  chain  of  title;  because,  if  the  de- 
The  following  is  the  chain  of  defend-  fendant,  by  reason  of  the  record  of  the 
ant's  title.  In  1861,  Peter  Poillon  deeds  under  which  he  holds,  has  pri- 
gayo  a  deed  of  the  same  land  to  Gold-  ority  over  the  deed  to  Hart,  and  a 
Kttith,  wliich  was  recorded  immedi-  title  good  as  against  that  deed,  then 
A'^ly.    In  1 802  Ck>ldomith  gave  a  deed  there  is  a  break  in  the  plaintiff 's  chain 
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the  generality  of  this  rule,  a  purchaser  or  incumbrancer  may 
be  bound  to  search  for  incumbrances  as  against  a  title  not  ap- 
pearing of  record,  and  may  therefore  be  affected  with  notice  by 
such  incumbrances.  Thus,  in  the  case  last  supposed,  if  before 
the  conveyance  to  B.  from  A.,  B.  had  held  some  estate  legal  or 
equitable,  which  was  a  mortgagable  interest,  though  not  the 
legal  fee,  and  had  given  a  mortgage  while  holding  such  estate, 
which  was  put  on  record,  the  mortgage  being  executed  and  re- 
corded before  he  received  the  deed  of  the  fee  from  A.,  then  if 
the  purchaser  from  C.  had  notice  of  the  fact  that  B.  held  such 
an  estate,  he  would  be  bound  to  search  the  records  for  any  mort- 
gage made  by  B.  while  holder  thereof,  and  would  be  affected 
with  constructive  notice  by  the  record  of  such  a  notice.  The 
equitable  estate  of  a  vendee  in  possession  under  an  executory 
contract  for  sale,  even  in  states  where  the  contract  is  not  to  be 
recorded,  and  even  when  it  is  verbal,  is  such  a  mortgageable 
interest;  and  if  the  vendee  gives  a  mortgage  which  is  recorded » 
before  he  obtains  a  conveyance  of  the  fee,  a  purchaser  who  has 
notice  of  his  prior  equitable  interest  must  search  for  the  mort- 
gage; it  would  take  precedence  over  his  own  conveyance  or  in- 
cumbrance.^ The  notice  of  such  mortgageable  interest  might 
be  actual,  or  constructive;  and  an  example  of  the  latter  kind 
would  be  that  given  by  recitals  in  a  deed  through  which  the 
subsequent  purchaser  must  derive  his  title.'  What  is  notice, 
in  its  various  forms  and  species,  has  been  considered  in  a  former 
section.' 
§762.    in.  Good  Faith  Necessary.— The  most  general 

of  title,  and  no  title  could  be  derived  ^  Crane  v.    Turner,  7   Hun,    357; 

from  Hart  that   would  be  good  as  affirmed  67  N.  Y.  437. 

against  the  defendant.  (Cook  v.  Travis,  *  Crane  v.  Turner,  7  Hun,  357;  67 

20  N.  Y.  400.)    And  it  matters  not  N.  Y.437.     Thus  the  subsequent  pur- 

that  all  the  deeds  in  the  plaintiff  *s  chaser  or  incumbrancer  must  derive 

chain  were  recorded  before  the  con-  his  title  not  only  through  the  deed 

vcyance  by  Morton  to  Fox,  and  by  from  B.  to  C,  but  also  through  that 

Fox  to  the    defendant;    because,   if  from  A.   to  B.     If  the  latter  deed 

Morton  was  protected  by  the  record-  should  containarecital  that  thegnmtee 

ing  act,  and  had  good  title  under  such  B.  had  been  in  possession  of  the  land 

act,  then  the  persons  taking  title  under  for  a  certain  period  of  time  prior  to 

him  were  also  protected  (Webster  v.  the  execution  of  the  deed,  under  a 

Van  Steenbergh,  46  Barb.  211;  Wood  contract  for  the  sale  of  the  land,  the 

v.  Chapin,  13  N.  Y.  509;  Hooker  v.  purchaser  would,  by  such  recital,  be 

Pierce,  2  Hill,  650)."    •    *     •    After  charged  with  notice  of  B. 'a  equitable 

quoting  the  sections  of  the  statutes,  interest,  and  that  it  was  a  mortgage* 

he  adds;  "  Under  these  acts,  the  wn-  able  interest,  and  would  be  bound  to 

recorded  deed,  though  prior  in  date,  search  for  incumbrances  created  by  B. 

has  no  effect  as  to  the  subsequent  deed  during  the  entire  period  while  he  wa* 

first  recorded,   and    the   subseqaent  in  possession  by  virtiie  of  his  equita- 

deed  conveys  the  title  as  if  the  lirst  ble  interest  as  stated  by  the  recital, 

deed  had  not  been  executed.     Hetzel  '  See  wpra,  section  V,  §§  591-076. 
V.  Barber.  C9  N.  Y.  1." 
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statement  of  the  doctrine  describes  tlie  purchase  as  one  made  in 
good  faith  for  a  valuable  consideration  and  without  notice.  It 
is  true  that  in  most  instances  the  want  of  good  faith  consists  in 
the  completion  of  the  purchase  after  the  party  has  been  charged 
with  notice,  for  such  conduct  is  regarded  by  equity  as  construct- 
ively fraudulent.^  The  requisite  of  good  faith  extends  much 
further.  A  purchaser  may  part  with  a  valuable  consideration, 
may  have  no  notice  of  any  opposing  claim,  and  yet  lack  the 
good  faith  which  is  essential  to  render  his  position  a  protection, 
and  his  defense  available.  It  is  an  elementary  doctrine,  there- 
fore, that,  independently  of  notice  and  valuable  consideration, 
any  want  of  good  faith  on  the  purchaser's  part,  any  inequitable 
conduct  of  his,  such  as  fraud  committed  in  the  transaction  against 
his  own  immediate  vendor  or  grantor,  or  a  participation  in  an 
intended  fraud  against  the  creditors  of  his  vendor  or  grantor,  or 
his  obtaining  the  transfer  through  misrepresentations  or  con- 
cealments which  are  inequitable,  although  not  amounting  to 
positive  fraud,  and  the  like,  will  destroy  the  character  of  a  bona 
fide  purchase,  and  defeat  the  protection  otherwise  given  to  it. 
The  party  claiming  to  be  a  bona  fide  purchaser  must  come  into  a 
court  of  equity  with  absolutely  clean  hands.' 

§  763.  Third :  Effects  of  a  Bona  Fide  Purchase  as  a 
Defense. — ^Having  explained  the  rationale  of  the  doctrine,-  and 
ascertained  what  elements  enter  into  the  conception  of  a  bona 
fide  purchase,  I  pass  to  consider  with  somewhat  more  of  detail 
the  effects  which  it  produces  by  way  of  a  defense  in  equitable 
suits,  the  protection  which  it  affords  to  a  defendant.  Pursuing 
the  order  already  mentioned,  adopted  by  Lord  Westbury,  the 
various  cases  in  which  the  defense  will  prevail  may  be  collected 
into  three  classes:  (1)  Where  the  holder  of  a  legal  estate  appeals 
to  the  auxiliary  jurisdiction  of  equity  for  relief;  (2)  Where  the 
holder  of  an  equitable  estate  seeks  relief  against  a  subsequent 
purchaser  of  the  legal  estate,  or  against  a  purchaser  of  a  sub- 
sequent equitable  estate  who  has  obtained  the  legal  estate; 
(3)  Where  the  holder  of  a  mere  "  equity,"  or  right  to  some  dis- 
tinctively equitable  relief,  as  distinguished  from  an  equitable 
estate,  seeks  to  enforce  it  against  a  subsequent  purchaser  of 
either  a  legal  or  an  equitable  estate. 

^Qeentpra,  §591.  Fogg's  oase,  cited  in  2  Vem.  701;  1 

'Cnm  V.  Mitchell,   1  Sandf.  Ch.  Chan.  Cas.  68;  Harconrt  v.  Enowel, 

251.     There  are  some  old  cases  in  cited  in  2  Vem.  159;  but  they  have 

which  a  so-called  bona  fide  purchaser,  long  been  overruled;  see  Garter  v. 

throoffh  fraud  or  violence,  was  pro-  Carter,  3  K.  &.  J.  617,  636,  637;  ZoU- 

tecie£    See  Culpepper's  case,  cited  man  v.  Moore,  21  Gratt.  313,  321. 
in  Sanders  V.  Deligne,  Freem.  Ch.  123; 

Vol.  n— 16 
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§  764.  I.  Suits  by  Holder  of  the  Iiegal  Estate  under  the 
Auxiliary  Jurisdiotion  of  Equity. — As  cases  falling  within 
this  class  are  very  infrequent  in  the  United  States,  no  detailed 
discussion  seems  to  be  necessary.  The  kinds  of  suits  embraced 
within  the  term  *'  auxiliary  jurisdiction/'  as  here  used,  are  those 
for  discovery  proper,  those  for  the  delivery  up  of  title-deeds  in 
connection  with  discovery,  those  to  prevent  a  defendant  in 
ejectment  from  setting  up  outstanding  terms  to  defeat  the  action, 
and  those  to  perpetuate  testimony.  It  has  been  settled  from  an 
early  day,  that  no  suit  for  a  discovery  can  be  maintained  by  the 
holder  of  the  legal  estate  in  order  to  assist  him  in  maintaining 
his  title  against  a  bona  Jide  purchaser  of  an  equitable  estate, 
further  than  as  to  facts  relevant  to  the  question  whether  the  de- 
fendant had  notice.  After  such  purchaser  has  sufficiently 
denied  notice,  he  will  not  be  compelled  to  make  discovery  in  aid 
of  plaintiff's  title.^  It  is  equally  well  settled  that  the  bolder  of 
the  legal  estate  can  not  compel  a  delivery  up  of  the  title- 
deeds  by  a  bona  fide  purchaser  of  an  equitable  estate — for  exam- 
ple, an  equitable  mortgagee — even  though  some  other  relief, 
such  as  a  foreclosure,  may  have  been  granted.^    The  defense 

^  Burlace  v.  Cooke,  Freem.  Ch.  24,  '  the  deceased  owner.  A  suit  was 
per  Lord  Nottingham;  Parker  v.Blyth-  brought  on  behalf  of  the  devisee  to 
more,Prec.  Ch.  58,  per  Sir  John  Trevor,  compel  a  delivery  up  of  the  deeds  by 
M.  R. ;  Basset  v.  Nosworthy,  Kcp.*  the  bankers,  bat  the  relief  was  refused 
temp.  Finch,  102;  2  Eq.  Lead.  Cas.  1,  by  Chancellor  Sugdcn);  Heath  v.  Crea- 
per  Lord  Nottingham.  (This  is  the  lock, L.  R.,  10 Ch.  22,  23  (a mortgagor, 
leading  case.  An  heir  at  law  sued  a  fraudulently  concealing  the  fact  of  the 
purchaser  from  a  devisee  of  plaintifiTs  outstanding  mortgage  which  had  con- 
ancestor  seeking  to  discover  a  revoca-  vcyod  the  legal  estate,  sold  and  con- 
tion  of  the  will,  and  also  to  set  aside  veyed  the  property  to  the  defendant 
certain  outstanding  terms  which  de-  and  handea  over  the  title-deeds.  The 
feudaut  bousht  in  order  to  protect  his  prior  mortgagee  sues  for  a  foreclosure 
equitable  tiue.  The  defense  of  bona  and  a  delivery  up  of  the  deeds.  While 
Jute  purchase  was  sustained  against  the  foreclosure  was  granted,  the  other 
both  reliefs.)  Jerrard  v.  Saunders,  2  relief  was  refused.  It  should  bo  no- 
Vc3. 187, 454,  per  Lord  Loughborough,  ticed  that  the  defendant,  although 
a  bill  for  discovery  only.  receiving  a  conveyance  purporting  to 

*  Wallwyn  v.  I^e,  9  Ves.  24  (a  life  transfer  the  legal  estate,  only  obtained 

tenant  mortgaged   property  in  fee,  an  equitable  estate,   since  the  legal 

fraudulently  concealing  the  fact  of  his  estate  had  already  been  vested  in  tlie 

mere  life  estate  and  pretending  to  be  prior  mortgagee,   the  plaintiff;   also 

owner  in  fee,  and  delivered  the  title  that  the  defense  of  honaJUle  purchase 

deeds  to  the  mortgagee.    On  his  death  under    these    circumstances  did  not 

the  remainder-man  sued  for  a  discov-  prevent  the  main  relief  of  a  foreclos- 

ery  and  to  have  the  deeds  surrendered,  ure);  Waldy  v.  Gray,  L.  R.,  20  Eq. 

Lord  Eldon  sustained  the  defense  of  238.     See,  however,  Newton  v.  New- 

6ona /(Repurchase);  Joyce  v.  De  Mo-  ton,  L.  R.,  6  Eq.  135;  Id.,  4  Ch.  143, 

leyns,  2  Jo.  &  Lat.  374  (an  heir  at  where  under  the  special  facts  Lonl 

law  of  a  deceased  owner  obtained  pos-  Romilly  drew  a  distinction  and  or- 

session  of  the  title-deeds,  and  dcpos-  dered  the  deeds  to  be  surrendered, 

ited  them  with  bankers  as  security  by  The  opinion  of  Lord  Hathcrley  in  this 

way  of  equitable  mortgage  for  a  loan.,  case  on  appeal  is  valuable  as  drawing 

The  real  title  was  in  a  devisee  from  the  line  between  the  cases  of  succes- 
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likewise  prevails  in  suits,  unknown  in  this  country,  brought  by 
the  legal  owner  against  a  defendant  who  has  been  sued  in  eject- 
ment to  restrain  the  latter  from  setting  up  old  outstanding  legal 
terms  in  order  to  defeat  a  recovery  in  such  action,  and  to  set 
aside  those  terms.^  Finally,  it  has  been  said  that  the  defense 
of  bona  fide  purchase  is  sufficient  to  defeat  A  suit  for  the  perpet- 
uation of  testimony;  but  with  respect  to  the  correctness  of  this 
conclusion  there  is,  at  least,  some  doubt.' 

§  765.  Exceptions  and  Limitations. — ^There  are,  however, 
well-considered  and  authoritative  decisions,  in  which  the  defense 
has  not  been  permitted  to  prevail  against  the  holder  of  the  legal 
estate  suing  for  relief.  Although  these  decisions  were  not  in 
express  terms  placed  by  the  judges  rendering  them  upon  the 
ground  now  mentioned,  yet  the  general  doctrine  upon  which 
they  can  alone  be  sustained  and  harmonized  with  the  current  of 
authority,  is  that  first  explained  by  Lord  Westbury,  and  already 
stated.'  Where  the  suit  is  one  belonging  to  the  concurrent 
jurisdiction  of  equity  and  law,  and  is  brought  by  the  holder  of 
a  legal  title  to  obtain  a  relief  purely  legal,  the  defense  of  bona 
fide  purchase  will  not  prevail;  because  it  would  not  prevail  at 
law,  and  to  allow  it  in  equity,  would  simply  be  an  abdication  of 
its  rightful  jurisdiction  by  a  court  of  equity,  and  a  putting  the 
plaintiff  to  the  unnecessary  expense  and  delay  of  a  second  ac- 
tion at  law.  Such  suits  especially  are  those  brought  to  estab- 
lish and  recover  dower,  and  those  brought  to  establish  tithes  in 
England.^  Whatever  difference  of  opinion  there  may  be  as  to 
the  correctness  of  this  limitation,  it  is  fully  settled  in  England, 

rive  equities  where  the  priority  is  de-  263,  per  Lord  Thurlow  (dower);  Col- 

termiDcd  by  order  of  time,  and  the  lins  v.  Archer,  1  Kuss.  &  My.  284,  per 

cases  where  the  purchaser  of  a  subse-  Sir  John  Leach  (tithes),  as  explained  by 

oncnt  equitable  estate  may  set  up  the  Lord  Westbury  in  Phillips  v.  Phillips, 

defense  of  bona  fide  purchase.  4  De  G.  F.  &  J.  208,  217.     These  de- 

*  Basset  ▼.  Nosworthy,  Rep.  temp,  cisions  themselves,  as  well  as  the 
Finch,  102;Golebomv.  Alcock,  2Sim.  principle  laid  down  by  Lord  West- 
552.  bury,  do    not    stand    unchallenged. 

*  The  reasons  which  shield  the  pur-  Their  correctness  has  been  denied  by 
chaser  from  making  a  discovery  which  some;  the  explanation  given  by  Lonl 
shall  undermine  his  title,  do  not  seem  Westbury  has  been  rejected  by  others, 
to  apply  to  a  mere  suit  for  the  per-  SeoBowen  v.  Evans,  1  Jo.  &  Lat.  178, 
petnation  of  testimony.  BechinaU  v.  263;  Att*y-Gen.  v.  Wilkina,  17  Beav. 
Arnold,  1  Vem.  354;  Jerrard  v.  Saun-  285, 292;  Payne  v.  Compton,  2  Y.  &C. 
ders,  2  Ves.  454,  458,  a  dictum  of  Lord  (Exch.)  457;  Blain  v.  Harrison,  1 1  III. 
Loughborough,  either  sustain  or  seem  384.  Mr.  Roper  strongly  upholds  the 
to  favor  the  defense;  per  contra^  see  correctness  of  tlie  decisions  and  the 
Durslcy  v.  Fitzhardinge,  6  Ves.  251,  ground  upon  which  thoy  arc  rested,  1 
2C3, 234,  per  Lord  Eldon.    See  Cooper  Roper  on  Husb.  and  Wife,  44G;  while 

!  Eq.  PI.  56,  57,  283,  287.  Lord  St.  Leonards,  in  tlio  later  edi- 

'  •  Ssc  stnpra,  §  742.  tions  of  his  work  on  vendors,  of  coarse 

*  Williams  v.  Lambe,  3   Bro.  Oh.    opposes  the  opinion  of  Lord  Westbury. 
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indepeodentlj  of  any  statutes  concerning  registration,  that  tbe 
defense  of  bona  fide  purchase  can  not  avail  to  defeat  h  Buifc  for 
foreclosure  brought  by  a  prior  legal  mortgagee  against  a  subse- 
quent equitable  mortgagee  or  purchaser  of  an  equitable  estate, 
'who  has  paid  a  valuable  consideration  without  notice  of  the 
prior  mortgage.^  The  system  of  recording  necessarily  hinders 
the  operation  of  this  particular  rule  in  the  United  States;  but  it 
is  based  upon  principle,  and  in  the  absence  of  recording  acts, 
would  doubtless  be  adopted  by  our  courts. 

§  766.  n.  Suits  by  the  Holder  of  an  Equitable  Estate 
or  Interest  against  the  Purchaser  of  the  Iiegal  Estate. — 
This  application  of  the  doctrine  includes  not  only  purchasers 
who  receive  a  conveyance  of  the  legal  estate  at  the  time  and  as 
a  part  of  their  original' and  single  purchase;  but  also  those  who 
having  originally  purchased  and  acquired  merely  an*  equitable 
estate,  afterwards  obtain  a  conveyance  of  the  outstanding  legal 
title  from  the  one  in  whom  it  was  vested.  It  has  even  been  ex- 
tended to  such  purchasers  of  an  equitable  estate,  who  have  not 
yet  actually  acquired  the  legal  title,  but  who  have  the  best 
right  to  call  for  it.  Cases  in  which  this  last  phase  of  the  doc- 
trine can  be  properly  applied,  are,  from  the  nature  of  our  modes 
of  dealing  with  real  estate,  very  infrequent  in  the  United  States. 
The  common  occasions  for  a  resort  to  the  doctrine  in  England, 
where  it  is  little  affected  by  statutes  of  registration,  are  the 
cases  of  a  prior  equitable  mortgage,  and  a  subsequent  sale  and 
conveyance  of  the  land  by  the  mortgagor,  he  concealing  the 
fact  of  such  existing  mortgage;  of  several  consecutive  mortgages 
of  the  same  land,  the  later  ones  being  taken  in  ignorance  of  the 
earlier;  successive  conveyances  of  his  equitable  estate  by  the 
same  cestui  que  trust,  the  later  purchaser  being  ignorant  of  the 
earlier  transfer;  and  purchasers  from  a  trustee  in  violation  of 
his  trust.  In  the  United  States  the  recording  system  has 
greatly  modified  the  practical  operation  of  the  doctrine,  since 
the  defendant  must  generally  show,  in  order  to  obtain  protec- 
tion, that  he  has  recorded  the  instrument  by  which  his  title 
was  acquired.  With  this  additional  feature,  the  instances 
most  frequently  coming  before  the  American  courts  of  equity 
are  cases  of  a  prior  unrecorded  mortgage  and  a  subsequent  re- 
corded conveyance,  a  prior  unrecorded  and  a  subsequent  re- 

'  Heath  v.  Crealock,  L.  B.,  10  Ch.  L.  Gas.  905.    For  the  general  doctrine 

22, 23;  Waldy  v.  Gray,  Id. ,  20  Eq.  238;  upon  which  such  cases  must  be  rested. 

Finch  y.   Shaw,   19  Beav.   500;   af-  as  laid  down  by  Lord  Bomilly,  see 

firmed  &ub  nam.  Colyer  v.  Finch,  5  H.  quotation  supra  in  note  under  §  742. 
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corded  mortgage,  a  prior  contract  of  sale  and  a  subBequent 
recorded  conveyance  or  mortgage,  a  prior  vendor's  lien  or  other 
equitable  lien  and  a  subsequent  recorded  conveyance  or  mort- 
gage, and  a  conveyance  by  a  trustee  of  land  subject  to  a  prior 
trust,  the  trust  being  more  often  constructive  or  resulting  than 
express.  The  case  of  a  prior  unrecorded  deed  purporting  to 
convey  the  legal  estate,  and  a  subsequent  recorded  deed,  de- 
pending Avholly  upon  the  recording  acts,  does  not  belong  to  the 
equitable  jurisdiction. 

§  767.  Legal  Estate  Acquired  by  the  Original  Pur- 
chase.— In  the  first  place,  it  is  the  very  central  portion  of  the 
doctrine,  to  which  all  others  have  been  additions,  that  where 
the  defendant  acquired  the  legal  estate  at  the  time  and  as  a 
part  of  his  original  purchase,  the  fact  of  his  purchase  having 
been  bonckfide  for  value  and  without  notice,  is  a  perfect  defense 
in  equity  to  any  suit  brought  by  the  holder  of  a  prior  equitable 
estate,  lien,  incumbrance,  or  other  interest,  seeking  either  to 
establish  and  enforce  his  equitable  estate,  lien,  or  interest,  or 
to  obtain  any  other  relief  with  respect  thereto  which  can  be. 
given  by  a  court  of  equity.'  A  mortgagee  of  land  may  be  a 
bona  fide  purchaser  within  the  meaning  of  the  general  doctrine. 
In  some  states  every  mortgagee,  subsequent  as  well  as  prior, 

*  See  Basset  v.  Nosworthy,  2  Eq.  270;  Farmers*  Nat.  B*k  v.  Fletcher, 

Lead.  Caa.,  pp.   1,  4,  and  notes  (4tn  44  Iowa,  252;  Hardin  v.  Harrington, 

Am.  ed.);  Piicher  v.  Rawlins,  L.  R.,  11  Bush,  367;  Briscoe  v.  Ashby,  24 

7  Ch.  259,  268,  269,  /«r  James,  L.  J.;  Gratt  454;   Carter  v.  Allan,  21  Id. 

Willoughby  v.  Willough\>y,  1  T.  R.,  241;  Zollman  v.  Moore,  21  Id.  313; 

763,   767,  per  Lord  Hardwicke,  and  Campbell   v.   Texas   etc.    K.    R.,   2 

other  cases  cited  in  vol.  1,  under  §200.  Woods,  263.     Against  an  unrecorded 

In  this  country,  it  must  be  remem-  defeaaance. — Knip^ht  v.  Dyer,  67  Me. 

bsred,  that  the  defense  is  only  made  174;  Cogan  v.    Cook,  22  Minn.   137; 

available  by  the  defendant's  having  Hart  v.  Farm.  &  Mech.  B'k,  33  Vt. 

first  put  his  title-deed  upon  record.  252;  Bailey  v.  Myrick,  50  Me.   171; 

The  following  are  some  illuKtrationa  Newton  v.   McLean,   41   Barb.   285; 

merely  taken  from  innumerable  de-  Koons    v.    Grooves,   20    Iowa,   373. 

cisions.     A  honafide  purchaser  from  a  See,  however,  Corpman  v.  Baccastow, 

trustee  of  land  subject  to  a  construe-  84  Pa.   St.   363.     Against  an  unre- 

Uve    or   resulting    trust  is  protected  corded  mortgage. — Parker  v.  Jones,  57 

against  the  claims  of  the  beneficiaries.  Ga.  204;  SaiTold  v.   Wade's  Ex'r,  51 

Wilson  V.  Western  etc.  Co.,  77  N.  C.  Ala.  214;  WilUams  v.  Beard,  1  S.  C. 

445;  Bass  V.  Wheless,   2  Tenn.   Ch.  309.     Purc/iasers  of  chattels  wfien  jyro- 

631;   Fahn  v.  Bleckley,  55  Ga.   81;  tected, — Reed  v.  Gannon,  3  Daly,  414 

Gray  v.  Coan,  40  Iowa,  327;  Maxwell  (trustee  to  whom  personal  property 

T.  Campbell,  45  Ind.  360  (purchaser  had  been  conveyed  by  a  marriage  set- 

at  judicial  sale  by  a  guardian,  is  pro-  tlemcnt,  protected  against  a  ])rior  un- 

tected  against  claims  by  the  wards),  recorded  mortgageof  the  same  chattels 

Againut  prior  liens. — Burchardv.  Fair  given  by  the  husband);    Sleeper  v. 

Haven,  48  Vt.  327  (attachment  lien);  Chapman,    121   Mass.   404  {bona  Jide 

Beall  V.  Butler,  54  Ga.  43  (laborer's  assignee  of  a  chattel  mortgage,  given 

lien);  Jones  v.  Lapham,  15  Kans.  540  in  fraud  of  mortgagor's  cr&ditors,  pro- 

(et^ui table  lien).  Agalnatotlicr  equitably  tcctcd    as    against    such     creditors). 

iirf,rrc«/«.— Eldridge  v.  Walker,  80  111.  Thorudike  v.  Hunt,  3  De  G.  &  J.  563. 
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acquires  the  legal  estate  as  against  the  mortgagor.  In  other 
states,  although  mortgages  create  only  an  equitable  lien,  they 
are  expressly  embraced  within  the  recording  acts.^  Tbe  doc- 
trine is  also  extended,  in  many  of  the  states  at  least,  to  assign- 
ments of  mortgages;  the  assignment  being  regarded  as  a  "  con- 
veyance," and  the  assignee  as  a  "  purchaser."  It  should  be 
observed,  that  the  effect  of  a  bona  fide  purchase  and  a  previous 
registration,  is  applied  not  only  between  successive  assignees 
of  the  mortgage  from  the  same  assignor,  but  also  between  such 
an  assignee  and  a  third  person  who  has  obtained  some  title, 
estate,  or  interest  in  or  lien  upon  the  mortgaged  premises.' 

§  768.  Purchaser  First  of  an  Equitable  Estate,  Sub- 
sequently Acquires  the  Legal  Estate:  Tabula  in  Nau- 
fragio. — The  protection  is  not  confined  to  a  defendant  who 
obtained  the  legal  title  contemporaneously  with  his  original 
purchase.  It  includes  those  cases,  where  of  several  successive 
purchasers  holding  equitable  estates,  one  of  them  later  in  time 
has  obtained  an  outstanding  legal  estate.  By  far  the  most  fre- 
quent instance  in  England  is  that  of  three  or  more  successive 
mortgagees  by  conveyance.  A.,  B.,  and  C,  where  the  first  only 
would  obtain  the  legal  estate  and  the  others  an  equitable  one. 
If  C.  at  the  time  of  loaning  his  money  and  taking  his  mortgage 
had  no  notice  of  B/s  prior  incumbrance — that  is,  was  a  bona  fide 
purchaser  of  the  equitable  estate — on  afterwards  learning  of 
B.'s  claim,  he  may  buy  in  or  procure  a  transfer  of  A.'s  mortgage 
to  himself,  and  may  thus  put  himself  in  a  position  of  perfect 
defense  against  the  enforcement  of  B.'s  lien;  he  thus  acquires, 
iu  fact,  not  only  a  defense  to  any  suit  brought  by  B.,  but  the 
absolute  precedence  over  B.  in  the  satisfaction  of  the  liens  out 
of  the  mortgaged  premises."    This  particular  application  of  the 

"  Haynsworth  v.  Bisclioff,  6  Kich.  mortgagee  having  obtained  the  first 

(S.  C.)  159;  Porter  v.  Green,  4  Iowa,  mortgage,  and  got  the  law  on  his  side 

571;  Seevers  v.  Debshmutt,  11   Id.  and  equal  equity,  he  shall  thereby 

174;    Willoughby  v.  Willoughby,    1  squeeze   out   the  second  mortgagee; 

T.  R.  763,  per  Lord  Hardwicke.  and  this  Lord  Ch.  J.  Hale  called  a 

■-'  Westbrook  v.  Gleason,  79  N.  Y.  plank  gained  by  the  third  mortgagee, 

23,  30,  31;  Fort  v.  Burch,  5  Dcnio,  or  tabula    in  naufragioy  which   con- 

187;  St.  John  v.  Spalding,  1  T.  &  C.  struction  is  in  favor  of  a  purchaser, 

483;  Farmers'  Nat.  B'k  v.  Fletcher,  every  mortgagee  being  such  7)ro  ^i/;^j. 

4t  Iowa,  252;   and  see  ante,  §§733,  ♦     •     •     •    6th.   His  honor  said  in 

734,  and  cases  cited.  all  these  cases  it  must  be  intended 

'The  leading  case  in  which  this  that  the  pMwnc  mortgagee,  ?r/tcrt/t<i  ?^/i< 

rule  was  formulated  is  Brace  v.  Duch-  his  money,  had  no  notice  of  the  second 

ess  of  Marlborough,  2  P.  Wms.  491.  mortgage.'*     In  the  earlier  case  of 

Sir  Joseph  Jekyll  said:  "  Ist.  Tliat  if  l^Iarsh  v.  Lee,  2  Ventris,  337;  1  Cas. 

a  third  mortgagee  buys  in  the  first  in  Chan.   1G2,  decided  in  1670,  the 

mortgage,  though  it    be    pending  a  same  inile  was  recognized,  and  Ch. 

bill  brought  by  the  second  mortgagee  Baron  Halo  used  the  ligure  tabula  in 

to  redeem  the  first,   yet  the    third  naufragio^  which  has  since  been  con- 


LEGAL  ESTATE  ACQUIRED  FBOM  TBUSTEE.  231 

doctrine  to  successive  mortgages  is  knowD  in  the  English 
equity  as  the  rule  concerning  "  tacking,"  a  rule  which  has  been 
universally  rejected  by  the  courts  of  the  various  states. 

§  7G9.  Extent  and  Iiimitations  of  this  Rule.— The  doc- 
trine under  consideration  has  not  been  confined  to  mortgagees. 
It  is  fully  settled  in  England  that  a  bona  fide  purchaser  of  an 
equitable  estate,  without  notice  of  a  prior  conflicting  equitable 
interest,  may,  even  on  afterwards  discovering  the  same  and  the 
consequent  defect  of  his  own  title,  protect  himself  against  such 
claimant  by  procuring  a  conveyance  to  himself  of  the  outstand- 
ing legal  estate;  subject,  however,  to  this  important  exception, 
that  if  the  prior  claimant  is  a  cestui  que  trusty  and  the  title  of  the 
purchaser  is  thus  subject  to  a  trust  either  express  or  implied, 
he  can  not  after  notice  of  such  a  defect  protect  himself  by  ac- 
quiring the  legal  estate  from  the  trustee.'  Even  where  the  bona 
fide  purchaser  has  the  best  right  to  call  for  the  legal  estate,  but 
has  not  yet  actually  obtained  it,  he  is  protected  against  the  prior 
equitable  claimant.' 

§  770.  The  Purchaser  Acquires  the  Legal  Estatd  fiora 
a  Trustee. — The  exception  already  mentioned  is  no  less  firmly 
settled.  It  has  already  been  seen  that  one  who  obtains  the 
legal  title  at  the  time  of  and  as  a  part  of  his  original  purpose, 
may  acquire  his  estate  from  a  trustee  in  derogation  of  the  trust; 
but  if  he  purchases  in  good  faith  and  for  value  and  without 
notice,  he  will  be  protected  against  the  claims  of  the  bene- 
ficiary, and  hold  the  property  free  from  the  trust;  and  this  effect 
extends  in  equity,  not  only  to  conveyances  of  land,  but  to  trans- 
fers of  all  kinds  of  personal  property.'  The  following  are  the 
four  possible  conditions  of  fact:  (1)  Both  the  trustee  and  the 

stantly  repeated.     See  also  S.  C,  1  '  The  English  coses  in  support  of 

Eq.Lead.  Cas.  837  (4th  Am.  ed.),  Eng.  the  above  proposition  are  numerous, 

note;  Young  v.  Young,  L.  R.,  3  £q.  The  following  are  some  of  the  more 

801;   Pease  v.  Jackson,  L.  R.,  3  Ch.  recent:  Fileher  v.  Rawlins,  L.  R.,  7 

676;    Prosser  v.  Rice,  28  Beav.  68;  Ch.  259;  11  Eq.  53;  Carter  v.  Carter, 

Bates  V.  Johnson,  Johns.  304.     Al-  3  K.  &  J.  617;  Young  v.  Young,  L. 

tliough  the  doctrine  applied  to  succeS'  R.,  3  Eq.  801;  Jones  v.  Powles,  3  My. 

sive  mortgages,  as  stated  in  the  text,  &  K.  581 ;  Prosser  v.  Rice,  28  Beav. 

forms  that  peculiar  rule  known  to  68;  Pease  v.  Jackson,  L.  R.,  3  Ch. 

English  equity  as  **  tacking,"  and  has  576. 

been  completely  rejected  b^r  the  courts  *  Willoughby  v.  Willoughby,  1  T. 

of  thii  country  as  both  inequitable  R.  763, /jerLord Hardwicke;  Charlton 

and  imjwssible  under  our  registry  sys-  v.   Low,   3  P.    Wms.  328;  ii^lc  parte 

tcm,  yet  these  and  similar  cases  are  Knott,    11    Yes.    609;    Tildesley   v. 

sometimes  quoted  as  autliority  upon  Lodge,  3  Sm.  &  Giff.  543;  Bo  wen  v. 

the  general  proposition  that  the  pur-  Evans,  1  Jo.  &Lat.  178,  264;  Shme  v. 

chaser  of  a   subsequent  equity  may  Gou^h,  1  Ball.  &  B.  436. 

protect  himself  by  obtaining  the  legal  '  Thomdike  v.  Hunt,  3  De  G.  &  J. 

title.    I  doubt  their  authority  in  this  563;  Dawson  v.  Prince,  2  Id.  41. 
country  upon  that  general  question. 
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purchaser  might  at  the  time  of  the  conveyance  be  aware  of 
the  trust,  and  therefore  of  its  violation  by  the  conveyance. 
Here  the  purchaser  would  clearly  obtain  no  title,  aud  the 
trustee  himself  would  be  responsible.  (2)  Both  might  be 
ignorant  of  the  trust.  This  case  is  barely  possible^  but  very  im- 
probable. If  it  should  occur  the  purchaser  would  clearly  be 
protected.  (3)  The  trustee  might  be  ignorant  and  the  pur- 
chaser have  knowledge.  This  case,  so  far  as  it  relates  to  the 
trustee's  ignorance,  is  improbable;  but  the  purchaser  would 
plainly  obtain  no  secure  title.  (4)  The  trustee  might  have 
knowledge  and  the  purchaser  be  ignorant.  This  is  a  more 
common  case.  The  purchaser  being  bona  fide  would  obtain  the 
title,  but  the  trustee  would  be  responsible  personally  for  his 
violation  of  duty.  When  we  pass  to  the  other  condition,  of  the 
purchaser  of  an  equitable  estate  seeking  to  obtain  protection  by 
getting  in  the  legal  title,  it  is  clear  that  two  of  the  foregoing 
cases  could  not  exist.  The  verj  question  assumes  that  the  pur- 
chaser has  discovered  the  defect  in  his  own  title,  and  has  there- 
fore become  aware  of  the  trust,  and  that  a  conveyance  to  him- 
self by  the  trustee  would  be  a  violation  of  the  trust,  and  of  the 
rights  of  the  prior  and  opposing  cestui  que  trust.  The  only  two 
possible  cases,  therefore,  are:  (1)  The  trustee  and  the  pur- 
chaser both  aware  of  'the  trust.  (2)  The  trustee  ignorant  and 
the  purchaser  aware.  The  latter  is  not  probable,  but  is  possi- 
ble. The  foregoing  considerations  show  that  in  both  of  these 
cases  the  purchaser  would  not  be  protected;  taking  the  legal 
estate  from  the  trustee  with  notice  of  the  existing  trust,  he 
would  himself  become  a  trustee.  In  this  conclusion  the  de- 
cisions are  unanimous,  holding  that  the  purchaser  without 
notice  and  for  value  of  an  equitable  estate,  can  not  after  notice 
protect  himself  and  defeat  the  claims  of  the  prior  beneficial 
owner  by  getting  a  conveyance  of  the  legal  title  from  the 
trustee.* 

§  771.  The  Rule  as  Applied  in  the  United  States.— Al- 
though the  modes  of  dealing  with  real  property  in  the  United 
States  are  entirely  unlike  those  prevailing  in  England,  and  al- 
though the  forms  and  species  of  the  estates  created  and  the 
circumstances  of  the  transactions  coming  before  the  American 
judges  are  very  different  from  those  passed  upon  by  the  English 
chancellor,  yet  the  courts  of  this  country  have  recognized  and 

'  Saunders  v.  Dehew,  2  Vern.  270;  272;  Baillie  v.  McKewan,  35  Beav. 

Willoughby  V.  Willoughby,  1  T.  11.  177;    Sharpies    v.    Adams,     32    Id. 

763,  771 ;  Carter  V.  Carter,  3  K.  &  J.  213;    Colyer  v.  Finch,    19  Id.    500; 

617,  642;  Alien  v.  Knight,  5  Hare,  5  H.  L.  Cas.  903. 
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adopted  the  foregoing  doctrines,  and  have  applied  them  \vhen 
necessary  to  analogous  cases,  and  under  analogous  conditions 
of  fact.  Indeed,  the  defense  of  bona  fide  purchase  has  sometimes 
been  pushed  to  an  extent,  as  it  seems,  not  warranted  by  the  es- 
tablished doctrines.  It  has  been  made  to  embrace,  not  only 
those  who  have  purchased  equitable  estates  by  means  of  convey- 
ances purporting  to  transfer  the  whole  title,  but  even  to  those 
who  have  intentionally  acquired  a  mere  equitable  interest  or  lien 
by  executory  contract  or  otherwise,  knowing  that  the  legal  es- 
tate was  held  by  another,  and  who,  upon  afterwards  discover- 
ing a  prior  and  conflicting  equity  in  favor  of  a  third  person, 
have  taken  a  conveyance  of  that  legal  estate.  I  have  already 
discussed  the  subject  with  some  care,  have  examined  American 
authorities,  and  have  stated  those  conclusions  which  seem  to  be 
sustained  by  settled  principles.  It  is  unnecessary  to  repeat  the 
discussion,  and  I  simply  refer  to  those  paragraphs.' 

§  772.  And  as  Modified  by  the  Recording  Acts.— There 
may  be  modifications  of  these  results  produced  by  the  peculiar 
language  of  recording  acts.  In  some  of  the  states  the  statutes 
provide  for  the  regist^tion,  not  only  of  deeds,  mortgages,  and 
assignments,  but  also  of  every  species  of  instrument  which  cuu 
affect  land  titles,  or  create  any  equitable  interest  in  or  lien  upon 
land — ^including  executory  contracts  for  the  sale  of  land.  Such 
statutes  must  necessarily  modify  the  operation  of  equitable 
doctrines  originally  applicable  to  an  entirely  different  condition. 
If,  where  these  enactments  exist,  the  owner  of  land  gives  a  con- 
tract for  its  sale  to  A.,  and  afterwards  gives  a  like  contract  to  B. , 
both  vendees  being  equally  meritorious;  and  A.'s  contract  is  not 
recorded,  while  B.,  without  notice,  puts  his  agreement  upon 
record,  B.  'undoubtedly  obtains  a  precedence  by  his  record; 
and,  if  he  subsequently  learns  of  A.'s  prior  claim,  he  can  take  a 
conveyance  of  the  legal  estate  from  the  vendor  and  legal  owner, 
and  completely  protect  himself  by  an  earliest  record  thereof. 
In  like  manner,  if  A.,  the  legal  owner  of  land,  gives  a  contract 
of  sale  to  B.,  and  this  vendee  executes  a  deed  purporting  to 
convey  the  land  to  C. ,  and  afterwards  executes  a  like  deed  to 
D.,  both  grantees  being  equally  meritorious,  and  O.'s  deed  is 
unrecorded,  but  D.  without  notice  puts  his  upon  record,  then 
D.,  although  acquiring  only  an  equitable  interest  by  his  con- 
veyance, would  undoubtedly  gain  the  precedence  over  C. 
When  D.  subsequently  learns  of  C.'s  prior  claim,  he  can  take  a 
conveyance  of  the  legal  estate  from  A.,  and  by  a  first  record  of 

^Seean/e,  §§740,  741,  756. 


234  EQUITY  JUBISPBUDENCE. 

thai  conveyaDce  can  place  himself  in  a  position  of  complete 
protection.  These  results  seem  to  flow  necessarily  from  the 
statute,  but  they  are  due  entirely  to  the  peculiar  statutory  pro- 
visions.' 

§  773.  And  as  Applied  in  this  Ck>untry  to  Purchasers 
Acquiring  the  Legal  Estate  from  a  Trustee. — The  instances 
of  a  purchaser's  attempting  to  obtain  protection  by  means  of  the 
legal  estate  acquired  from  a  trustee,  are  much  less  frequent  in 
this  country  than  in  England.  There  are  the  two  quite  distinct 
cases  of  the  purchaser  who  acquires  the  legal  estate  at  the 
time  of  his  original  purchase,  and  the  purchaser  of  an  equitable 
interest  who  afterwards  gets  in  the  legal  estate  for  his  protection. 
The  first  of  these  cases  would  be  presented  where  a  cestui  que 
trust  sold  and  assigned  or  conveyed  to  A. ,  and  afterwards  sold 
and  conveyed  the  same  interest  to  B.,  who,  at  the  same  time  and 
as  a  part  of  the  same  transaction,  received  a  conveyance  also 
from  the  trustee.  There  are  decisions  which  hold  that  a  pur- 
chaser, who,  like  B.  in  the  above  supposition,  intentionally 
takes  a  transfer  from  a  cestui  que  trust  of  his  interest,  knowing 
that  he  18  a  cestui  qwe  trusty  is  necessarily  charged  with  notice  of 
any  and  all  defects  and  inflrmities  in  his  grantor's  title,  and  buys 
subject  to  any  prior  outstanding  interest  in  another  person  A. , 
which  had  been  created  by  his  grantor,  and  can  not,  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  obtain  a  deed  from 
the  trustee,  and  protect  himself  thereby.  His  title  would  be 
subject  to  the  prior  equities  of  A. ,  notwithstanding  his  earliest 
registration  of  his  own  conveyances.'  Other  decisions  do  not 
apply  the  doctrine  of  constructive  notice  so  severely,  and  would 
regard  the  second  purchaser,  under  these  circumstances,  as  pro- 
tected by  the  legal  estate  obtained  from  the  trustee  without  no- 
tice.' Passing  to  the  second  case,  if,  under  circumstances  simi- 
lar to  those  supposed  above,  a  cestui  que  trust  has  sold  and 
transferred  his  interest  or  part  of  it  to  A.,  and  afterwards  makes 
a  like  sale  and  transfer  to  B.,  who  pays  value  and  has  no  notice 
of  A.'s  rights,  but  knows  that  his  grantor  is  a  cestui  qui  trust,  and 
intentionally  purchases  his  interest  as  an  equitable  one,  and 
afterwards,  on  discovering  A.'s  prior  claim,  procures  a  convey- 
ance of  the  legal  estate  from  the  trustee,  in  accordance  with  the 
doctrines  as  settled  by  courts  of  the  highest  authority,  he  can 

*  Ohio  Life  Ins.  Co.  v.  Ross,  2  Md.  3  Harris,  343;    and  see  Kramer  v. 

Ch.  25;  U.  S.  Ins.  Co,  v.  Shriver,  3  Arthurs,  7  Barr,  165,  per  Gibson,  C. 

Id.  3S1;  Bellas  v.  McCarty,  10  Watts,  J. 
13.  »  Flagg  V.  Mann,  2  Sumn.  486,  560; 

'Sergeant  v.  Ingersoll,  7  Barr.  340;  Vattier  v.  Hinde,  7  Fet.  252,  271. 
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Bofc  rely  upon  the  legal  title  as  a  protection  against  A.  The 
same  mast  be  trae,  and  upon  the  same  principle  independently 
of  peculiar  recording  acts,  of  a  second  vendee,  who  enters  into 
his  contract  in  good  faith,  but  afterwards  discovers  that  another 
Tendee  claims  under  a  prior  contract,  and  thereupon  obtains  the 
first  conveyance  of  the  legal  estate  from  their  common  vendor; 
and  of  a  second  grantee  from  the  vendee  under  an  executory 
contract,  who,  upon  discovering  a  prior  grant  to  another  person 
by  the  same  vendee,  procures  a  deed  of  the  legal  estate  from 
the  vendor  in  whom  the  legal  title  was  vested.^ 

§  774.  Other  Instances :  Purchaser  at  Execution  Sale; 
Assignee  of  Thing  in  Action. — ^Among  the  other  instances  in 
which  the  general  doctrine  has  been  applied,  and  the  defense 
sustained,  by  the  American  courts,  the  following  are  some  of 
the  most  important.  Where  a  person  becomes  a  bona  fide  pur- 
chaser of  land  at  execution  sale,  and  perfects  his  purchase  by 
receiving  the  sheriff's  deed,  he  stands  in  the  same  position  as 
any  other  purchaser  in  good  faith  without  notice  who  acquires 
the  legal  estate;  he  takes  the  land  free  from  any  unrecorded 
mortgage  or  other  equitable  interest  or  lien  not  appearing  of 
record,  which  would  have  affected  the  land  in  the  hands  of  the 
judgment  debtor,  and  of  which  the  judgment  creditor  might 
even  have  had  notice.'  An  assignee  in  good  faith  of  shares  of 
stock,  who  has  perfected  his  title  by  a  surrender  of  the  certifi- 
cate, the  issue  of  a  new  one  to  himself,  and  an  entry  upon  the 
transfer  books  of  the  company,  is  generally  treated  as  a  bona  fide 

'  See  ante,  §§  740,  756;  Sumner  v.  Id.  467;  Mann's  Appeal,  1  Barr,  24 

Waugh,  66111. 531 ,  539;  Flagg  v.  Mann,  Wilson  v.  Shoenberger,  10  Casey,  121 

2  Sumner,  486, 518;  Bellas  ▼.McCarty,  Scribner  v.  Lockwood,  9  Ohio,  184 

10  Watts,  13;  Zollman  v.  Moore,  21  Paine  v.  Mooreland,  15  Id.  435;  Bun* 

Gratt.  313.  yan  v.  McClellan,  24  Ind.  105;  Ehle 

It  is  held  that  a  vendee  in  posses-  v.  Brown,   31  Wise.  405;  Rogers  v. 

sion  under  a  land  contract,  who  buys  Hussey,  36  Iowa,  664;  Draper  v.  Bry- 

in  a  title  superior  to  that  of  his  -vend-  sod,  26  Mo.  108;  Harrison  v.  Cache- 

or's,  can  not  claim  the  protection  of  a  lin,  23  Id.  117;  Waldo  v.  Iiussell,  5 

6ona-^»(/tf  purchaser,  but  must  hold  the  Id.  387;  Ohio  etc.  Co.  v.  Ledyard,  8 

title  for  the  benefit  of  his  vendor.  Ala.  866;  Cooper  v.  Blakcy,  10  Ga. 

Lewisv.  Boskins,27  Ark.  61;Peay  V.  263;   Miles  v.   King,    6  S.   C.    146; 

Capps,  27  Id.  160.  Ayres  v.  Duprey,  27  Tex.  593,  605. 

*  See  ant-e,  §  724;  Orth  v.  Jennings,  As  to  the  effect  of  purchase  at  exeou- 

8  Blackf.  420;  Siemon  v.  Schurck,  29  tion  sale  by  the  judgment  creditor 

K.  Y.  598;  Jackson  v.  Chamberlain,  himself,   see   Grower  v.    Doheny,    33 

8  Wend.  620,  625;  Jackson  v.  Post,  Iowa,  36,  39;  Halloway  v.  Platncr,  20 

15  Id.  688;  9  Cow.  120;  Gouvemenr  Id.    121;   but  per  contra^   Arnold  v. 

v.  Titus,  6  Paige,  347;  Den  v.  Rick-  Patrick,  0  Paige.  310,  316;  Dickerson 

man,  1  Green,  43;  Rodgers  v.  Gibson,  v.  Tillinghast,  4  Id.  215;  Wright  v. 

4  Yeates,  HI;  Heister  v.  Fortner,  2  Douglass,    10  Barb.   97;    Sargent  v. 

Binney,   40;    Morrison  v.    Fuuk,  23  Sturm,  23  Cal.  359;  Orme  v.  Roberts, 

Pa.  St.  421;  Stewart  v.  Freeman,  10  33  Tex.  #08;  Ayres  v.  Duprey,  27  Id. 

Harris,  120,  123;  Kcllam  v.  Jauson,  5  593. 
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purchaser;  and  the  protection  has  sometimes  been  extended  to 
a  transferee  who  has  not  taken  these  steps  for  the  completion  of 
his  leg^al  title.  The  defense  has  in  like  manner  been  applied  to 
the  assignee  in  good  faith  of  other  things  in  action.^ 

§  775.  in.  Suits  by  the  Holder  of  an  "Equity."— In 
all  the  instances  of  the  preceding  subdivision,  the  plaintiff  has 
held  some  equitable  estate  or  interest  in  or  lien  upon  the  prop- 
erty, which  he  has  sought  to  establish  or  enforce  against  the 
very  subject-matter,  either  by  perfecting  his  title  and  owner- 
ship, or  by  subjecting  it  to  his  incumbrance.  The  defense  of 
hoimjide  purchase  is  not  confined  to  such  plaintiffs;  it  avails 
also  against  parties  who  claim  to  have  some  ''  equity^'  as  distin- 
guished from  an  equitable  estate  or  interest — parties,  that  is, 
who  simply  claim  and  are  seeking  to  obtain  some  peculiar  equi- 
table remedy,  such  as  reformation  or  cancellation,  and  the  like. 
In  this  respect  the  defense  is  a  protection  alike  to  defendants 
who  have  a  legal  estate,  and  those  who  have  purchased  an 
equitable  interest.' 

§  776.  Suits  for  Relief  against  Accident  or  Mistake.— 
Thus  as  against  a  subsequent  bona  fide  purchaser  for  value,  a 
court  of  equity  will  not  relieve  a  prior  party  on  the  ground  of 
accident  or  mistake,  by  granting  a  remedy  otherwise  appro- 
priate, such  as  setting  aside  a  conveyance,  which  had  been  exe- 
cuted by  the  plaintiff  under  a  mistake  or  ignorance  of  his  rights, 
or  correcting  an  instrument  executed  under  a  mistake  of  fact.' 

1  See  ante,  §§  698  (n.),  701,  712,  713,  The  Bank,  39  Vt.  25,  29.  And  gen- 
715.  Stocks:  Pratt  v.  Taunton  etc.  erally  that  bonajide  assignee  is  pro- 
Co.,  123  Mass.  110,  112;  Loring  v.  tected:  Livingston  v.  Dean,  2  Johns. 
Salisbury  Mills,  125  Id.  138;  Pratt  v.  Ch.  478;  Murray  v.  Lylbum,  2  Id, 
Boston  etc.  K.  B.,  126  Id.  443;  Ma-  441;  Bloomer  v.  Henderson,  8  Mich, 
chinifits'  Nat.  B*k  v.  Field,  126  Id.  395, 402;  Croft  v.  Bunster,  9  Wise.  603, 
345;  Sewall  v.  Boston  Water  Works,  508;  Moore  v.  Holcombe,  3  Leigh, 
4  Allen,  277;  Bank  v.  Lanier,  11  597;  Ohio  Life  Ins.  Co.  v.  Boas,  2  Md. 
Wall.  369;  Telegraph  Co.  v.  Daven-  Ch.  25,  39;  Sleeper  v.  Chapman,  121 
port,  7  Otto,  369;  Morris  etc  Co.  v.  Mass.  404.  But  see  §§  708,  709,  714, 
Fisher,  1  Stockt.  Ch.  667;  Mt.  Holly  and  cases  cited. 
Co.  V.  Ferree,  17  N.  J.  Eq.  117;  b1  «  PhiUips  v.  Phillips,  4  De  G.  F.  &; 
of  Commerce's  App.,  73  Pa.  St.  69,  64;  J.  208,  218,  per  Lord  Westbuiy;  St. 
Craig  V.  Vicksburg,  31  Miss.  216;  John  v.  Spalding,  1  T.  &  C.  483  (a 
Brewster  y.  Simo,  42  Cal.  139,  147;  bona  fide  assignee  of  a  recorded  mort- 
Thompson  v.  Tobmd,  48  Id.  99;  Win-  gage,  who  had  also  recorded  his  as- 
ter v.  Belmont  M.  Co.,  53  Id.  428,  432;  si^ment,  was  held  unaffected  by  a 
People  Y.  Elmore,  35  Id.  653.  Where  prior  unrecorded  agreement  by  which 
assignee  obtains  possession:  Ancher  the  mortgage  was  satisfied). 
V.  B'k  of  England,  Dough.  637,  639;  «  Bell  v.  Cundall,  Ambl.  102;  Mal- 
Wells  V.  Archer,  10  S.  &  R.  412;  den  v.  Menil,  2  Atk.  8;  Warrick  v. 
Ellis  V.  Kreutzinger,  27  Mo.  311.  Warrick,  3  Id.  291,293;  Harvey  v. 
Where  assignee  of  any  thing  in  action  Woodhouse,  Sel.  Cas.  Chan.  80;  Mar- 
perfects  his  legal  title:  Fitzsimmons  shall  y.  CoUett,  1  Y.  &  0.  Exch.  232, 
V.  Ogden,  7  Cranch,  1,  18;  Judson  238;  Penny  v.  Watts,  2  De  G.  A;  Sm. 
V.  Corcoran,  17  How.  612;  Downer  v.  501;  S.  C,  1  Macn.  &  G.  150  (reversed 
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§  777.  Suits  for  Relief  against  Fraud  upon  Creditors  or 
between  Parties. — The  saine  is  true  with  respect  to  the  rem- 
edy of  cancellation,  in  suits  to  set  aside  conveyances  or  sales  on 
account  of  fraud,  either  as  against  the  creditors  of  the  grantor, 
or  against  the  grantor  himself.  In  the  first  case,  where  a  con- 
veyance has  been  made  with  intent  to  defraud  creditors  of  the 
grantor,  so  that  it  would  be  voidable  as  against  the  grantee, 
but  this  grantee  has  in  turn  conveyed  to  a  bona  fide  purchaser 
for  value,  the  remedial  rights  of  the  creditors  to  have  the  origi- 
nal and  fraudulent  transfer  set  aside  are  then  cut  off,  and  the 
purchaser  has  a  complete  defense  against  their  claims.^  In  the 
second  case  of  fraud  between  the  parties,  where  a  conveyance 
has  been  obtained  by  the  grantee's  fraud,  so  that  it  would  be 
set  aside  at  the  suit  of  the  defrauded  grantor,  but  the  fraudu- 
lent grantee  has  in  turn  conveyed  to  a  bona  fide  purchaser  for 
value  and  without  notice,  the  latter  will  take  and  hold  the 
property  free  from  all  these  equities,  protected  against  the 
equitable  remedies  of  the  original  defrauded  owner.' 

§  778.  Fraudulent  Sales  of  Chattels.— The  defense  has 
been  extended  to  fraudulent  sales  of  chattels  under  the  follow- 
ing limitations,  which  it  may  be  proper  to  state,  although  the 
rules  belong  to  the  law  rather  than  to  equity.  If  the  vendor, 
induced  by  fraud,  sold  and  delivered  possession,  and  by  the  con- 
tract intended  to  transfer  the  properly  as  well  as  the  possession  to 
the  fraudulent  vendee,  and  if  this  vendee,  before  the  vendor  has 
disaffirmed,  should  transfer  the  goods  to  an  innocent  purchaser 
for  a  valuable  consideration  and  in  good  faith,  the  rights  of  such 
purchaser  would  be  superior  to  those  of  the  original  vendor. 

onthefacts,  but  the  law  of  the  decision  erts,  13  Tex.  59S;  Reed  v.  Smith,  14 

below  not  disturbed) ;  Ligon  v.  Rogers,  Ala.  3S0;  Collins  y.  Heath,  34  Ga.  443; 

12  Ga.  231,292;  Whitman  y.  Weston,  Coleman    y.    Cocke,    6    Rand.    618; 

30  Me.  285.  Sleeper  y.  Chapman,  121  Mass.  404  (a 

^  Bean  y.  Smith,  2  Mason,  252,  272-  chattel  mortgage  given  in  fraud  of  the 

282;  Wood  y.   Mann,  1  Sumn.  506;  mortgagor's  creditors,  but  assigned  to 

Fletcher  y.  Peck,  6  Oranch,  87»  133,  a  bona  fide  purchaser). 

134;  Erskine  v.  Decker,  39  Me.  467;  »  Sturge  y.  Staurr,  2  My.  &  K.  195; 

Hartv.  The  Bank,  33  Vt.  252;  Poor  y.  Bowen  y.  Evans,   1  Jo.  &  Lat.  178, 

Woodbum,25Id.  234, 236;  Hubbell  y.  263,  264;  Gavagan  y.  Bryant,  83  III. 

Currier,  10  Allen,   333;    Rowley  v.  376;  McNab  v.  Young,   81    Id.  11; 

Bigelow,  12  Pick.  307;  Frazerv.  Wes-  Dickerson  v.  Evans,  84  Id.  451;  Chi- 

tern,  1  Barb.  Ch.  220;   Ledyard  y.  caso  etc.  Co.  y.  Foster,  48  Id.  507; 

Butler,   9  Paige,   132;    Anderson  y.  Fiuton  y.   Woodman,  54  Miss.   158; 

Roberts,  18  Johns.  515,  reversing  3  Farmers'  Nat.    B'k  y.   Fletcher,  44 

Johns.  Ch.  371,  377;  Phelps  v.  Morri-  Iowa,  252;   Hurley  y.  Osier,  44  Id. 

son,  24  K.  J.  Eq.  (9  C.  E.  Green),  195;  642;  Henderson  v.  Henderson,  55  Mo. 

Hood  v.  Fahnestock,  8  Watts,  489;  534;    Rowley  v.   Bigelow,    12  Pick. 

Price  y.  Jankin,  4  Id.  85;  Boyce  y.  307;  Williamson  v.  Kussell,  39  Conn. 

Waller,  2  B,  Mon.  91;  Spicery.  Rob-  406;  Root  y.  French,  13  Wend.  570; 

inson,  73  III.  519;  Henderson  y.  Hen-  Mears  v.  Waples,  3  Houst.  581. 
denon,  55  Mo.  534;  Sydnor  y.  Rob- 
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If,  however,  it  was  not  the  intention  of  the  original  vendor  to 
pass  the  property  to  the  fraudulent  vendee,  but  only  the  possession^ 
such  vendee  could  not  transfer  any  property  in  the  goods  even 
to  an  innocent  purchaser,  and  the  original  vendor  could  still 
assert  his  title.  Finally,  if  under  the  circumstances  first  de- 
scribed, the  fraudulent  vendee  should  transfer  the  goods  to  a 
third  person,  who  had  actual  or  constructive  notice,  or  who  did 
not  pay  value,  the  original  vendor  could  still  rescind  and  assert 
his  ownership.* 

§  779.  Fourth.  AflOimative  Relief  to  a  Bona  Fide  Pur- 
chaser.— The  peculiar  theory  upon  which  equity  acts  towards 
a  bona  fide  purchaser,  seems  of  necessity  to  imply  that  he  should 
be  a  defendant.  There  are  a  few  special  circumstances,  how- 
ever, in  which  the  theory,  consistently  followed  out,  requires 
that  he  should  be  aided  by  affirmative  relief.  When  these  cir- 
cumstances are  carefully  examined,  it  will  be  found  that  the 
fraud,  or  what  equity  regards  as  fraud,  of  the  party  holding  the 
prior  title  or  interest,  and  against  whom  the  affirmative  relief  is 
granted,  is  usually  if  not  always  the  ground  upon  which  the 
court  interposes  on  behalf  of  the  subsequent  bona  fide  pur- 
chaser. The  following  are  the  important  instances  of  such 
relief. 

§  780.  Same.  Illustrations. — When  a  person,  A.,  having 
a  prior  title  to  property,  and  knowing  of  such  title,  actively  en- 
courages another  person,  B.,  to  buy  the  same  property,  con- 
cealing or  not  disclosing  his  own  interest,  but  leading  B.  to 
suppose  that  he  is  obtaining  a  valid  title;  or  when,  under  the 
same  circumstances,  A.  being  informed  of  B.'s  intention,  and 
being  brought  in  contact  with  and  made  cognizant  of  the  trans- 
action, he  simply  keeps  silence  and  permits  B.  to  buy;  in  either 
case,  B.,  being  a  bona  fide  purchaser  for  value  and  without  no- 
tice, can  compel  a  conveyance  or  release  by  A.,  of  whatever 
estate,  title,  or  interest  the  latter  has.      This  relief  will  be 

^  Stevenson  V.  Newnham,  13  G.  B.  Manningv.Keenan,  73  Id.  45;  Stevens 
285;  Kingaford  v.  Merry,  11  Exch.  v.  Brennan,  79  Id.  254;  Robinson  v. 
577;  Pease  v.  Gloahec,  L.  R.,  1  P.  C.  Dauchy,  3  Barb.  20;  Pearsov.  Pettis, 
219;  Oakcs  v.  Turquand,  L.  R.,  2  H.  47  Id.  276;  Spaulding  v.  Brewster,  50 
L.  325;  Hoot  v.  French,  13  Wend.  Id.  142;  Barnard  v.  Campbell,  65  Id- 
670;Caldwellv.  Bartlett,  3Duer,  341;  286;  Joslin  v.  Cowee,  CO  Id.  48; 
Keyserv.Harbeck,  3Id.373;  Brower  Roberta  v.  Dillon,  3  Daly,  50;  Field 
v.  Pcabody,  13  N.  Y.  121 ;  Fassett  v.  v.  Stearns,  42  Vt.  106;  Poor  v.  Wood- 
Smith,  23  Id.  252;  Hathorne  v.  bum,  25  Id.  234;  Hodgeden  v.  Hub- 
Hodges,  28  Id.  486;  Spraights  v.  bard,  18  Id.  504;  Decan  v.  Shipper,  1 1 
Hawley,  30  Id.  441;Paddonv.Taylor,  Casey,  239;  Jackson  v.  Summerville, 
44  Id.  371;  Kinney  v.  Kieman,  49  1  Harris,  359;  Dean  v.  Yates,  22  Ohio 
Id.  164;  Weaver  v.  Barden,  49  Id,  St.  388;  Sargent  v.  Sturm,  23  Cal.  359; 
286;    Devoe  v.  Brandt,  53  Id.  462;  Risen  v.  Knapp,  1  DiUon,  186,  201. 
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granted  even  though  A.  was  an  infant  or  a  married  woman, 
since  it  does  not  depend  upon  a  capacity  to  contract,  but  upon 
unrighteous  conduct.^ 

§  781.  Same.  Illustrations. — The  second  important  class 
of  cases  in  which  relief  may  be  given  to  the  bona  fide  purchaser, 
is  that  of  incumbrancers  who  have  misled  the  purchaser  by 
their  words  or  acts.  If  a  prior  incumbrancer,  upon  being  in- 
quired of  by  one  intending  to  purchase  the  property,  deny  the 
existence  of  his  incumbrance,  a  court  of  equity  will  certainly 
grant  affirmative  relief  to  the  bona  fide  purchaser  who  has  thus 
been  misled,  either  by  postponing  or  by  completely  setting 
aside  the  incumbrance,  as  the  circumstances  may  require.' 
Mere  silence  of  an  incumbrancer  does  not  render  him  liable, 
where  he  has  no  connection  with  the  transaction  in  which  the 
purchaser  is  engaged,  is  not  brought  into  any  relations  with 
the  parties,  and  is  not  placed  under  any  equitable  obligation  to 
make  disclosure.' 

§  782.  Same.  Illustrations. — In  the  two  foregoing  classes 
of  cases  the  one  who  makes  himself  subject  to  an  equity  in 
favor  of  the  bona  fide  purchaser,  has  knowledge  or  at  least 
notice  of  the  title  or  incumbrance  with  respect  to  which  he 
incurs  liability,  or  against  which  the  purchaser  obtains  relief; 

^  Savage  y.  Foster,  9  Mod.  35.     In  become  bound  in  equity  with  respect 

the  following  cases  the  doctrine  has  to    such    misstatement.      Nelson   v. 

been  applied  to  estates  in  land,  trust  Stocker,  4  De  G.  &  J.  458. 

funds,   things  in    action,   and   other  '  Ibbottson  v.  Rhodes,  2  Vem.  554; 

forms  of  interests,  in  some  defensively,  Hickson  v.   Aylward,   3  MoUoy,    1; 

in  others  as  the  ground  of  afErmative  and  see  Boyd  v.  Belton,  1  Jo.  &  Lat. 

relief:    Sharpe  v.  Foy,  L.  R.,  4  Ch.  730.     Of  course  the  denial  need  not 

35   (infant    married  woman);    In  re  be  express  and  positive;  any  language 

Lushes  Trusts,  L.  R.,  4  Ch.  591  (mar-  which  would  fairly  mislead  the  pur- 

ried  woman);  Overton  v.  Banister,  3  chaser,  and  convince  him  that  there 

Hare,   503    (infant  ce«iui  que  trust);  was  no  lien,  would  be  sufficient  to 

Nicholson  v.  Hooper,  4  My.  &  Cr.,  raise  this  equity.  For  the  same  reason, 

170,  185,  186  (assignment  of  things  in  where  a  trustee,  who  holds  the  legal 

action);   Hobbs   v.  Norton,   1   vem.  title,  is  inquired  of  by  one  who  m- 

130;  \Vatts  y.  Hailswell,  4  Bro.  Ch.  tends  to  purchase  from  or  deal  with 

507,  n. ;  Berrisford  v.  Mil  ward,  2  Atk.  the  cestui  que  trust,  and  states  that  the 

49;  Thompson  v.  Simpson,  2  Jo.  &  property  is  unincumbered,  he  will  Ije 

Lat.  110;  Wendell  v.  Van  Rensselaer,  held    liable  to    the  purchaser    with 

1  Johns.  Ch.  344;  Niven  v.  Belknap,  respect  to  any  incumbrance  which  does 

2  Johns.  673;  Cheeney  v.  Arnold,  18  exist,  provided  he  had  received  notice; 
Barb.  434;  Wells  v.  Fierce,  7  Fost.  but  the  trustee's  statements  must  be 
503;  Carr  v.  Wallace,  7  Watts,  394;  clear  and  unmistakable  in  their  mean- 
Vanhom  v.  Frick,  3  Serg.  &  R.  278;  ing.  Burrows  v.  Lock,  10  Ves.  470, 
Saunderson  v.  Ballanco,  2  Jones  £q.  475;  Slim  v.  Croucher,  1  Dc  G.  F.  & 
322;  Higgins  v.  Ferguson,  14  111.  209;  J.  518;  2  Giff.  37  (forgctfulness  no 
Godcffroy  v.  Caldwell,  2  Cal.  489.  U  excuse);  In  re  Ward,  31  Beav.  1; 
a  misrepresentation  as  to  liis  age  is  Stephens  y.  Venables,  Id.  124. 
made  by  an  infant  to  a  person  who  'Idem;  Osbom  v.  Lea,  9  Mod.  9C» 
knows  his  actual  ago,  ana  can  not  be  and  cases  cited  under  the  next  para- 
misled  tbereby,  the  infant  will  not  graph. 
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but  the  doctrine  bas  been  carried  one  step  farther.  Where  a 
person  is  actually  ignorant  of  bis  own  right  in  certain  property, 
but  under  such  circumstances  that  be  might  have  bad  notice  of 
it,  or  ought  with  reasonable  care  to  have  known  of  it,  and  he 
makes  a  representation  untrue  in  fact  to  one  intending  to  deal 
concerning  the  property,  and  this  party  relying  upon  the  state- 
ment becomes  a  bona-  fide  purchaser,  equity  will  relieve  such 
purchaser  as  against  the  one  making  the  untrue  representation, 
although  no  liability  may  be  incurred  at  law.*  The  justice  of 
this  rule  is  plain,  for  equity  often  proceeds  upon  higher  motives 
of  morality  than  those  which  sometimes  underlie  legal  rules. 
An  innocent  purchaser  should  not  suffer  loss  from  relying  upon 
the  untrue  statements  of  another,  although  not  made  with  an 
intent  to  mislead  or  deceive;  in  adjusting  the  loss  between  the 
two  who  are  both  innocent  of  an  intentional  wrong,  equity  prop- 
erly lays  it  upon  him  who,  by  his  acts  or  words,  has  made  the 
loss  possible. 

§  783.  Same.  Removing  a  Cloud  from  a  Title.— In  addi- 
tion to  the  foregoing  cases,  all  based  upon  an  element  of  fraud, 
actual  or  constructive,  affirmative  relief  may  be  granted  to  a 

1  Teasdalo  v.  Teasdale,  Sel.  Oh.  Gas.  it  be  made  in  order  to  induce  another 
50;  Pearson  v.  Morgan,  2  Bro.  Cli.  38S;  to  act  upon  it,  or  under  clrcumstanoes 
Stiles  V.  Cowper,  3  Atk.  692;  West  v.  in  which  the  party  making  it  may 
Jones,  1  Sim.  N.  S.  205,  207,  208.  In  reasonably  suppose  it  will  be  acted  on, 
the  last  case,  Lord  Cranworth,  V.  C,  thcn,/;/*i7na/ac<e,  the  party  making  the 
said  (p.  207):  "The  plaintiff  relics  on  representation  is  bound  by  it,  as  be- 
a  principle  perfectly  familiar  not  only  tween  himself  and  those  whom  he  has 
to  courts  of  equity,  but  also  to  courts  thus  misled.'*  Where  there  is  noth- 
of  law;  namely,  that  where  a  party  ing  but  mere  silence  or  acquiescence, 
has,  by  words  or  conduct,  made  a  equity  requires  that  the  party  should 
representation  to  another  leading  him  be  in  such  a  position  or  relations  to 
to  belie vo  in  the  existence  of  a  particu-  the  others,  that  a  duty  to  speak  rested 
lar  fact  or  state  of  facts,  and  that  upon  him,  in  order  to  create  liability 
other  person  has  acted  on  the  faith  of  therefrom.  Strong  v.  Ellsworth,  26 
such  representation,  then  the  party  Vt.  366;  Clabough  v.  Byerly,  7  Gill, 
who  made  the  representation  shall  not  354.  Where  there  is  actual  procm^e- 
afterwards  be  heard  to  say  that  the  ment,  interference,  inducement,  rep- 
facts  were  not  as  he  represented  them  resentations  actually  untrue,  eX- 
to  be.  This  doctrine  i3  not  confined  thouj;i;h  mistaken  and  without  mis- 
to  cases  where  the  original  rcprescnta-  leading  intent,  the  principles  so  admir- 
tion  was  fraudulent.  Where,  indeed,  ably  explained  by  Lord  Cranworth  in 
that  is  the  case;  where  a  party  makes  the  above  extract,  and  stated  in  the 
a  representation  which  he  knows  to  be  text,  must  determine  the  liability, 
false,  in  order  thereby  to  induce  an-  Kichardson  v.  Chickering,  41  N.  fi. 
other  to  act  on  the  belief  that  it  is  380;  Wells  v.  Pierce,  7  Fost.  503; 
true,  and  that  other  party  does  so  act,  Parker  v.  Barker,  2  Mete.  423;  Lau- 
the  whole  transaction  is,  in  the  strict-  rence  v.  Brown,  5  N.  Y.  304;  Bu- 
est  and  most  obvious  and  popular  chanan  v.  Moore,  13  Serg.  &  R.  304; 
sense  of  the  word,  a  fraud.  But  the  McKelvey  v.  Truby,  4  W.  &  S.  323; 
doctrine  not  only  of  this  court,  but  WilHs  v.  Swartz,  4  Casey,  413;  Beau- 
also  of  courts  of  law,  goes  much  fur-  pland  v.  McKeen,  4  Id.  124;  and  see 
ther.  Even  where  a  representation  is  the  peculiar  case  of  McKelway  v. 
made  in  the  most  entire  good  faith,  if  Armour,  2  Stockt.  Ch.  115. 
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bona  fide  purchaser,  under  some  other  circumsiauces,  to  remove 
a  cloud  upon  his  title;  that  is,  to  set  aside  judgments,  mort- 
gages, and  the  like,  which  are  apparent  liens,  but  in  reality 
inoperative  as  against  him,  where  the  law  would  furnish  no  ade- 
quate remedy.^ 

§  784.  Fifth.  Mode  and  Form  of  the  Defense.— I  shall 
conclude  the  discussion  of  this  subject  with  a  very  brief  con- 
sideration of  the  manner  in  which  the  bona  fide  purchaser  may 
avail  himself  of  the  defense,  the  pleadings  by  which  it  may  be 
set  up,  and  the  necessary  contents  of  those  pleadings.  Under 
the  system  of  procedure  and  pleading  peculiar  to  a  court  of 
chancery,  and  in  whatever  tribunals  that  system  is  still  preserved, 
the  defense  may  be  raised  in  three  dififerent  manners.  If  the 
fact  that  the  defendant  is  a  bona  fide  purchaser  for  value  with- 
out notice  is  clearly  shown  by  the  bill  of  complaint,  the  de- 
fendant  may  resort  to  a  demurrer*  The  usual  mode  of  pre- 
senting the  defense  is  by  a  plea;  and  if  it  contains  the  requisite 
averments,  and  they  are  established  by  evidence,  the  suit  will 
be  dismissed  without  the  necessity  of  an  answer  on  the  merits. 
Instead  of  resorting  to  a  ''plea,"  the  defendant  may  set  out 
the  facts  constituting  this  defense  in  his  answer.'  If  he  neglects 
to  put  in  a  plea,  and  fails  to  insert  the  defense  in  his  answer, 
be  can  not  raise  it  or  avail  himself  of  it  in  any  subsequent  stage 
of  the  suit.^  Wherever  the  reformed  system  of  procedure  pre- 
vails, and  all  remedies  equitable  as  well  as  legal  are  obtained 
through  the  single  ''  civil  action,"  the  defense  must,  of  course, 
be  taken  advantage  of  either  by  demurrer  or  by  answei*.  Unless 
the  facts  appear  on  the  face  of  the  complaint  so  as  to  permit  a 
demurrer,  there  can  be  no  doul;>t  that,  in  the  new  system  as  well 
as  in  the  old,  the  defense  must  be  pleaded  in  order  to  be 
available.^ 

§  785.  Necessary  Allegations.— The  allegations  of  the 
plea,  or  of  the  answer  so  far  as  it  relates  to  this  defense,  must 

'Setting  aside  judgments:  Martin  149,  per  Lord  Eldon;   Lancaster  v. 

v.   Hewitt,   44  Ala.   418;    Sharp  v.  Evors,  1  Phil.  349, 352;  Ovey  v.  Leigh- 

Huntev,  7  Coldw.  389;  Filley  v.  Dun-  ton,  2  S.  &  S.  234;  Earl  of  Portarling- 

can,  1  Neb.  134.     Setting  aside  mort-  ton  v.  Soulby,  7  Sim.  28. 

gages:  Dillon  v.   CosteUoe,    2  MoU.  *  Phillips  v.  Phillips,  4  De  G.  F.  & 

612;  Wallace  v.  Lord  Donegal,  1  Dr.  J.  208;  Lyne  v.  Lyne,  8  De  G.  M.  & 

&  Wal.  461;  Gibson  y.  Fletcher,  1  Ch.  G.  653;  21  Beav.  318. 

Kep.  69.  ^The  defense  seems  plainly  to  be 

'^Mitf.  on  Eq.  PL  199.  **new  matter"  within  the  meaning  of 

'With  respect    to  the   differences  the  codes,  and  therefore  to  be  spe- 

between  a  **-jfleA"  and  an  "answer,"  cially  pleaded,  not  being  admissible 

and  the  advantages  of  the  former,  see  under  an  answer  of  deniaU  general  or 

Att'y-Gen.  v.  Wilkins,  17  Beav.  285,  speciaL 
291 ;  Lord  Kancliffe  v.  Parkyns,  6  Dow, 

Vol:  n— 16 
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include  all  those  particulars  which,  as  has  been  shown,  are  nec- 
essary to  constitute  a  bona  fide  purchase.  It  should  state  the 
consideration,  which  must  appear  from  the  ayerment  to  be 
**  valuable,"  within  the  meaning  of  the  rules  upon  that  subject, 
and  should  show  that  it  has  actually  been  paid  and  not  merely 
secured.^  It  should  also  deny  notice  in  the  fullest  and  clearest 
manner,  and  this  denial  is  necessary  whether  notice  is  charged 
in  the  complaint  or  not.  The  denial  must  correspond  with  the 
settled  rules  upon  the  subject  of  notice,  so  as  to  bring  the  case 
within  the  operation  of  those  rules.'  Concerning  the  foregoing 
averments,  there  has  been,  and  can  be,  no  doubt;  there  is,  how- 
ever, some  confusion  or  even  conflict  with  jrespeotto  the  allega- 
tions concerning  the  defendant's  estate.  There  are  many  Eng- 
lish decisions  which  hold  in  the  most  positive  manner,  the  fol- 
lowing requirements.  The  defendant  must  allege  that  the 
grantor  from  whom  he  immediately  took  his  title,  was  seisedi 
or  appeared  to  be  seised,  or  pretended  to  be  seised  of  a  legal 
estate  at  the  time  of  the  conveyance,  and  also  that  such  grantor 
was  in  possession  if  the  conveyance  purported  to  be  of  a  pres- 
ent estate  in  possession.  Oonsequently  the  defendant  must 
allege  that  by  the  conveyance  in  question  he  either  actually  ob- 
tained a  legal  freehold  estate,  or  else  obtained  what  purported 
and  appeared  to  be  such  an  estate,  and  what  he  at  the  time 
purchased  as,  and  supposed  and  believed  to  be,  such  a  freehold 
legal  estate — that  he  acquired  a  legal  seisin  from  his  immediate 
grantor.  From  these  decisions  it  necessarily  follows,  that, 
while  a  defendant,  who  really  acquires  only  an  equitable  estate^ 
which,  however,  purported  to  be  a  legal  estate,  and  which  he  in 
good  faith  believed  to  be  such,  jaiB,j  be  a  bona  fide  purchaser 
within  the  meaning  of  the  doctrine,  a  defendant  who  knowingly 
and  intentionally  purchases  an  equitable  estate  or  interest,  can 
not  avail  himself  of  the  defense.  These  English  decisions  have 
been  followed  by  numerous  American  cases.'    This  is  plainly 

^  See  ante,  sabdivinon  on  valuable  the  payment  of  the  consideration  and 

consideration,  cases  cited  under  §§  746  the  execution  of  the  conveyance  must 

-751.    In  England  the  pleadins  must  be  denied,   etc.      As  very  different 

show  that  the  consideration  has  all  rules  on  the  subject  of  notice,  Ute 

been  paid,  etc.    In  this  country  the  time  of    giving  it,  etc.,   have  been 

alleffations  on  this  subject  may  vary  adopted  in  different  states,  the  allega- 

in  cUfferent  states,  according  to  the  tions  must  of  course  correspond  to  the 

particular  rules  prevailing  therein,  as  rules  prevailing  in  the  particular  state, 

shown    in    former    paragraphs;    but  as   heretofore    shown.    The  English 

should  conform  to  the  rufos  as  settled  cases  on  the  subject  of  denying  notice 

in  the  particular  state.  and  alleging  consideration,  would  be 

'  See  anUij  subdivision   on  notice,  misleading  in  some  of  the  states, 
cases   cited   under   §§    752-756.    In       *  Story  v.  Lord  Windsor,  2  Atk. 

England  the  receipt  of  notice  before  630;  Trevanion  v.  Mosse,  1  Vem.  246} 
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the  same  qaestion,  under  another  form,  which  has  been  dis- 
cussed in  the  preceding  subdivisions,  How  far  the  subsequent 
purchaser  of  a  mere  equitable  interest  is  entitled  to  the  defense 
of  a  bona  fide  purchaser  ?  That  discussion  need  not  be  renewed, 
and  I  simply  refer  to  the  paragraphs  which  contain  it,  and  to 
the  cases  heretofore  cited  in  which  it  is  inyolyed.^  It  should 
be  remembered,  however,  in  applying  the  doctrine,  that  it  has 
been  materially  modified  by  the  recording  statutes.  When- 
ever, as  is  commonly  the  case  in  this  countiy,  the  defense  of 
bona  fide  purchase  arises  in  connection  with  recording,  the  true 
rule  would  seem  to  be  as  follows:  The  defendant  must  aver  in 
his  plea  or  answer  that  he  has  purchased  an  estate  which  comes 
within  the  protection  of  the  recording  acts;  or,  in  other  words, 
that  he  has  purchased  an  estate  or  interest,  legal  or  equitable, 
of  such  a  kind  that  the  conveyance  or  instrument  constituting 
his  muniment  of  title  must  or  may  be  recorded,  so  that  by  his 
recording  it,  he  can  obtain  the  protection  which  the  statutes 
giTe  to  such  a  bona  fide  purchaser  who  has  first  put  his  instru- 
ment of  title  on  record.' 
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CONCERNING  MERGES. 

ANALYSIS. 

1786.  Origin  and  natore  of  the  doctrine, 

H7875  78&  Fint.  Merger  of  Ertates. 

§787.  I.  The  legal  doctrine. 

S788.  n.  The  equitable  doctrine. 

K789-^800.  Sectmd,  Merger  of  charges. 

S  790.  I.  The  owner  of  the  property  becomes  entitled  to  the  charge. 

$791.  Same:  Intention  prevents  a  merger. 

§  792.  Time  and  mode  of  expressing  the  intention. 

Hn^Ms  ▼.  Garth,  AmbL  421;  F^  ▼.  ▼.  Norris,  5  GilL  468;  Nants  ▼.  Mc- 

Lever,  2  Yes.  450;  Dobson  v.  "LtaA-  Pherson,    7   Mon.    597;   Hunter    v. 

beater,  13  Id.  230;  Jackson  t.  Rowe,  Sumrall,  6  Litt.  62;  Bliffht's  Heirs  ▼. 

4sRass.  514;  Ogilvie  y.  Jeaffireson,  2  Banks,  6  Mon.  198;  HiUst4wd  ▼.  B'k 

GifL  353,  379;  Lady  Lanesborough  v.  of  K'y,  4  J.  J.  Marsh.  554;  Larrowe 

Lord  Eihnaine,  2  Moll.  403;   Bnel-  ▼.  Beane,  10  Ohio,  498;  Jenkins  v. 

giovB  y;  Snelfliove,  4   Desans.    Eq.  Bodley,  1  Sm.  9t  Mar.  Eq.  338;  Wailes 

274  (a  very  full  statement  of  all  the  v.  Cooper,  24  Mias.  208;   Boone  v. 

requisites  for  a  good  plea,  and  a  re-  Chiles,  10  Pet.  177;  Yattier  v.  Hinde, 

view  of  previous  authorities);  Blake  7  Id.  252,  271;  Alexander  v.  Pendle- 

T.  Heirward,  1  Bailey  Eq.  208;  Bush  ton,  8  Cranch,  462. 
V.  Bush,  3  Strobh.  Eq.  131 ;  Brown       >  See  ante,  §§  740,  756. 
V.  Wood,  6  Rich.  Eq.  155;  Tompkins       «  See  anU,  §§  757-761. 
▼.  Anthon,  4  Sandf.  Ch.  97;  Baynard 
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§  793.  Conveyance  to  the  mortgagee;  assignment  to  the  mortgagor  (x 

to  his  grantee. 

§  794.  Merger  never  prevented  when  fraud  or  wrong  would  result. 

§  795.  life  tenant  becomes  entitled  to  the  charge. 

§  796.  Ji,  The  owner  of  the  land  pays  off  a  charge  upon  it. 

%  797.  Owner  in  fee  personally  liable  for  the  debt  pays  off  a  charge. 

§  798.  Owner  who  is  not  liable  for  the  debt  pays  off  a  charge. 

§  799.  life  tenant  pays  off  a  charge. 

§  800.  Priorities  affected  by  merger. 

§  786.  Origin  and  Nature  of  the  Doctrine. — The  applica- 
tioDS  of  the  equitable  doctrine  concerning  merger,  although 
resting  upon  the  same  general  principle,  are  various  in  form, 
and  some  of  them  are  of  frequent  occurrence  in  this  country. 
The  single  principle  from  which  the  doctrine,  in  all  its  modes 
and  forms  of  application,  directly  results  is  the  fruitful  maxim 
that  equity,  in  viewing  the  transactions  of  men,  and  in  determin- 
ing the  rights  and  liabilities  arising  therefrom,  looks  at  the  real 
intent  of  the  parties  as  concMtuting  the  '^sential  substance,  and 
not  at  the  mere  external  form.  In  this  method  of  viewing  the 
affairs  of  mankind,  equity  often  establishes  different  rules,  cre- 
ating different  rights  and  duties  from  those  which,  under  the 
same  circumstances,  prevail  at  law.^  The  equitable  doctrine  of 
merger  is  a  striking  illustration  of  this  most  righteous  princi- 
ple; and  the  whole  discussion  in  fact  consists  in  ascertaining 
when  and  how  a  merger,  which  would  have  been  inevitable  at 
law,  will  be  prevented  or  not  permitted  in  equity.  The  subject 
will  be  treated  of  under  the  two  following  divisions:  (1)  Mer- 
ger of  estates  in  the  same  land;  (2)  Merger  of  charges — aliens 
and  incumbrances — on  the  same  land. 

§  787.  First.  Merger  of  Estates.  I.  The  Legal  Doc- 
trine.— The  rule  of  the  common  law  is  well  established,  and  of 
almost  universal  application,  that  where  a  greater  and  a  less 
legal  estate,  held  in  the  same  right,  meet  in  the  same  person, 
without  any  intermediate  estate,  a  merger  necessarily  takes 
place.  The  lesser  estate  ceases  to  exist,  being  merged  in  the 
greater,  which  alone  remains;  as  where  a  tenant  for  years  ac- 
quires the  fee,  the  term  is  merged.  For  the  purposes  of  •a 
merger,  by  the  common  law,  every  estate  of  freehold  is  greater 
them  any  term  of  years.  Both  estates,  however,  must  be  held 
in  the  same  right,  in  order  that  this  result  may  follow.'    There 

'See    ante,    vol.    1,    §§    378-384.  C.  B.  N.  S.  209,  233;  Jones  v.  Davies, 

"  Equity  looks  to  the  intent  rather  7  H.  &  N.  507;  Lady  Piatt  v.  Sleap, 

tlian  to  the  form."  Cro.  Jac,   275.    An  estate  for  years 

'^2  Black.  Com.  177;  2  Spence  Eq.  will  merge  in  a  reversionary  term  of 

Jur.  879,  880;  White  v.  Greemab,  11  years,  even  though  the  latter  is  of 
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is  a  well-seitled  exception  to  this  general  rule  in  the  case  of 
estates  tail;  these  do  not  merge  in  the  fee,  such  result  being 
prevented  by  the  operation  of  the  statute  de  donis}  Courts  of 
law,  under  the  influence  of  equitable  notions,  may  now  admit  of 
some  other  exceptions.'  The  general  doctrine  is  not  confined 
to  the  union  of  two  legal  estates.  Wherever  in  like  manner  a 
legal  and  an  equal  and  co-extensive  equitable  estate,  or  a  legal 
and  a  less  equitable  estate,  meet  in  the  same  person,  in  either 
instance  the  equitable  estate  is  merged  at  law,  for  the  law  re- 
gards the  legal  estate  as  the  superior.'  There  is,  however,  the 
same  exception  as  above,  that  an  equitable  estate  tail  will  not 
merge  in  the  legal  fee.* 

§  788.  n.  The  Equitable  Doctrine.— Where  the  legal 
estate,  for  example,  the  fee,  and  an  equal  co-extensive  equitable 
estate  unite  in  the  same  person,  the  merger  takes  place  in 
equity,  in  the  absence  of  acts  showing  an  intention  to  prevent 
it,  as  certainly  and  as  directly  as  at  the  Idw.  Under  these  cir- 
cumstances merger  is  'prima  facie  the  equitable  as  well  as  legal 
rule.'  If,  however,  the  holder  of  an  equitable  estate  obtains 
the  legal  fee,  and  procures  it  to  be  conveyed  to  a  trustee  with 

le88  duration.  See  Hughes  v.  Bob-  *  Merest  v.  James,  6  Madd.  118; 
otham,  Cro.  Eliz.  302;  Stephens  v.  Browne  v.  Blake,  1  MoUoy,  382. 
Bridges,  6  Madd.  66.  As  illustra-  ^  Selby  v.  Alston,  3  Ves.  339; 
tions  of  the  general  rule,  see  Welsh  v.  Brydges  v.  Brvdges,  3  Id.  12aa; 
Phillips,  54  Ala,  309;  Gary  v.  War-  Wykham  v.  Wykham,  18Id.418,  ;;fr 
ner,  63  Me.  571  (life  estate  and  rever-  Lord  Eldon;  James  v.  Morey,  2  Cow. 
sion  in  fee);  Allen  v.  Anderson,  44  246.  In  Brvdges  v.  Brydges,  supra^ 
Ind.  395  (life  estate  and  fee).  Lord  Alvanley  laid  down  the  equita- 

*  2  Black.  Com.  177.  Estates  tail  in  ble  doctrine  in  an  accurate  manner, 
copyholds,  however,  will  merge  in  the  which  received  the  strong  approval  of 
fee,  since  l^ey  are  not  within  the  Lord  Eldon,  and  the  decision  is  a 
statute.  Parker  v.  Turner,  1  Vem.  leading  authority:  **I  admit  that 
4.38;  Dunn  v.  Green,  3  P.  Wms.  9;  where  a  person  has  the  same  interest 
also  an  estate  tail  after  possibility  of  in  the  legal  and  equitable  estate,  lie 
issue  extinct,  or  when  changed  into  a  ceases  to  have  the  equitable  estate, 
determinable  foe,  may  merge.  See  3  and  has  the  legal  estate,  upon  which 
Preston  on  Convey.  240.  this  court  will  not  act,  but  leaves  it  to 

*  Thus  it  is  held  in  Malloney  v.  the  rules  of  law.  But  it  mast  always 
Horan,  49  K.  Y.'  Ill,  that  where  the  be  understood  with  this  distinction, 
fee  has  been  conveyed  to  A.,  by  a  that  it  holds  only  where  the  legal  and 
deed  fraudulent  as  against  the  credit-  equitable  estates  are  co-extensive  and 
ors  of  the  grantor,  and  the  convey-  commensurate;  but  I  do  not  by  any 
ance  has  been  set  aside  on  that  ground,  means  admit  that  where  a  person  has 
the  fact  that  it  was  valid  as  between  the  whole  legal  estate,  and  a  partial 
the  immediate  parties  will  not  cause  equitable  estate,  the  latter  sinks  into 
it  to  work  a  merger  of  a  smaller  prior  the  former,  for  it  yrould  be  a  disad- 
estate  held  by  the  grantee  A. ;  to  the  vantage  to  him.  There  is  no  absurdity 
loss  of  the  fee,  the  law  will  not  add  in  saying  that  a  person  may  have  the 
as  a  penalty  the  further  loss  of  the  whole  legal  estate,  and  a  limited  in- 
prior  estate  on  the  ground  of  a  merger,    terest  in  the  beneficial  interest  in  that 

^  Selby     V.    Alston,   3    Ves.    339;  estate,  as  there  is  in  saying  that  he 

Brydges  v.    Brydges,    3  Ves.    125a;  has  the  whole  legal  fee  and  a  legal 

Capef  V.  Girdler,  9  Id.  509;  Welsh  v.  remainder." 
PhiUips,  54  Ala.  309. 
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an  express  declaration  that  there  shall  be  no  merger,  then  it 
seems  that  a  court  of  equity  will  not  permit  a  jnerger  in  oppo- 
sition to  such  a  direct  intention.^  Where  the  owner  of  a  legal 
estate,  bb  for  example  the  fee,  acquires  by  purchase  or  in  any 
other  manner  a  lesser  equitable  estate  not  co-extensive  and 
commensurate  with  his  legal  estate,  or  a  lesser  legal  estate,  a 
distinction  exists;  the  merger  although  taking  place  at  law  does 
not  necessarily  take  place  in  equity;  indeed  it  may  be  said  that 
the  leaning  of  equity  is  then  against  any  merger,  and  that 
prima  facie  it  does  not  result.  The  settled  rule  of  equity  is 
that  the  intention  of  the  one  acquiring  the  two  interests  then 
controls.  If  this  intention  has  been  expressed  by  taking  the 
transfer  to  a  trustee,  or  by  language  inserted  in  the  instrument 
of  transfer,  it  will  of  course  be  followed.  If  the  intention  has 
not  been  thus  expressed,  it  will  be  sought  for  and  ascertained 
in  all  the  circumstances  of  the  transaction.  If  it  appears  from 
all  these  circumstances  to  be  for  the  benefit  of  iJie  party  ac« 
quiring  both  interests,  that  a  merger  shall  not  take  place,  but 
that  the  equitable  or  lesser  estate  shall  be  kept  alive^  then  his 
intention  that  such  a  result  should  follow  will  be  presumed, 
and  equity  will  carry  it  into  execution  by  preventing  a  merger, 
and  by  treating  the  equitable  or  lesser  interest  as  subsisting, 
and  by  admitting  all  the  consequences,  for  the  protection  of 
the  party  with  respect  to  other  matters,  which  necessarily  result 
from  the  fact  of  the  equitable  estate  being  left  in  existence.' 

>  Belaney  v.  Belaney,  L.  R.,  2  Ch.  J.   Eq.   394;    Welsh  v.  Phillips,  54 

138;  Tiffin  v.  Tiffin,  1  Vera.  1.    The  Ala.  309;  Fowler  v.  Fay,  62  111.  375; 

mle  in  Shelley's  case  was  so  unfavora-  Worcester  B'k  v.  Cheeney,  87  Id.  602; 

bly  regarded  by  courts  of  equity  that  Hart  v.  Chase,  46  Conn.  207;  Mal- 

they  would  not  permit  a  merger  of  an  loney  v.  Horan,  49  N.  Y.  Ill;  Binsse 

equitable  in  a  legal  estate  in  order  to  y.   Paige,   1  Abb.    App.    Dec.    138; 

render  the  life  interest  and  the  re-  Sheehan  v.  Hamilton,  2  Keyes,  304; 

mainder  of  the  same  kind  and  thus  4  Abb.   App.   Dec.   211.    This  case 

let  in  the  operation  of  the  rule.    See  presents  an  interesting  and  most  im- 

Shapland  v.  Smith,  1  Bro.  Ch.  76;  portant  question  with  respect  to  the 

Lord  Say  and  Seal  v.  Jones,  3  Bro.  application  of  the  equitable  doctrine 

P.  C.   1 13;  Venables  v.  Morris,  7  T.  in  legal  actions  under  the  reformed 

R.  342-438;  Silvester  v.  Wilson,  2  proo^ure.     The  action  was  one  to 

T.   R.,  444.     No  merger  will  take  recover   possession   of   land,  simple 

place  in  equity  where  the  two  inter-  ejectment,  in  which  the  plaintiff  only 

ests    are    held   by   different  rights,  alleged  and  sought  to  recover  m)on 

Chambers  v.  Kingham,  L.  R.,  10  Ch.  his  legal  title  in  nis  complaint.    £iv- 

D.  743,  745.  in^ton,  the  original  owner,  had  do- 

'  Brydges  v.  Brydges,  3  Ves.  125a;  imsed  the  land  to  one  Taylor  by  a 

Chambers  y.  Kmgbam,  L.  R.,  10  Ch.  perpetual  lease,  reserving  a  rent  charge 

D.  743,  745;    Thorn  v.  Newman,  3  with  a  clause  of  re-entry.      L.   as- 

Sw.  603;  Adams  v.  Angell,  L.  R.,  5  signed  this  rent  charge  and  all  bis 

Ch.   D.  634,  645,   and  cases    cited;  rights  to  Dr.   Clarke,  -wlio  died  in 

Forbes  v.  Moffatt,   18  Ves.  384;  St.  in  1846,  and  the  plaintiff  is  his  heir  at 

Paul  V.  Lord  Dudley  and  Ward,  15  Id.  law.     The  action  is  brought  to  rc- 

167,  173;  Andrus  v.  Vreeland,  29  N.  cover  the  land  on  account  of  failurd 


HEBGEB  OV  OHABOES.  247 

The  Bame  rule  maj  be  stAted  in  a  negative  form.  If  from  all 
the  circumstances  a  merger  would  be  disadvantageous  to  the 
part jy  then  his  intention  that  it  should  not  result  will  be  pre- 
sumed and  maintained.  The  language  of  some  American  cases 
seems  to  state  the  rule  so  broadly  that  it  would  include  an 
equitable  interest  co-extensive  and  commensurate  with  the 
legal  estate,  and  would  thus  fail  to  recognize  the  distinction 
heretofore  laid  down.  This  may  perhaps  result  from  the  fact 
that  instances  of  a  legal  and  an  equitable  fee  uniting  in  the 
same  person  have  very  rarely  come  before  the  American  courts 
for  adjudication;  and  the  judges,  in  stating  the  equitable  doc- 
trine correctly  applicable  to  the  facts  before  them,  have 
naturally  expressed  it  in  terms  somewhat  broader  than  was 
necessary  for  the  decision.^ 

§  789.  SeooDd.  Merger  of  Chazges. — Whenever  the  owner 
of  the  legal  estate  in  land  becomes  also  the  holder  of  any  charge 
directly  resting  upon  it,  the  latter  merges  at  law  and  disappears, 
in  the  same  manner  as  a  lesser  estate  merges.  The  equitable 
doctrine  preventing  the  merger  under  these  circumstances,  is 
even  stronger  and  more  readily  applied  than  in  the  case  of  two 
estates.  The  "  charges"  referred  to  include  mortgages,  and 
other  liens  and  incumbrances,  and  sometimes  easements,  servi* 
tudesy  and  similar  interests  which  are  not  rights  of  property  or 
estates.  There  are  two  principal  conditions  of  fact  to  be  con- 
sidered: (1)  Where  the  legal  owner  of  the  property  becomes, 
by  bequest,  devolution,  or  transfer,  holder  of  the  charge;  (2)' 
Where  the  owner  of  the  property  voluntarily  pays  off  the 
charge. 

to  pay  the  rent.    The  defense  was  as  legal  title,  and  seeking  a  purely  legal 

follows:  Taylor  had  given  a  mortcage  remedy,  the  plaintiCf  may  still  invoke 

on  the  land,  which  had  been  fore-  the  aid  of  an  equitable  right  or  title 

closed,  and  the  land  was  bousht  in  which  he  holds,  and  is  no  longer  put 

by  Dr.  Clarke  in  1831,  and  was  by  hin^  to  the  necessity  of  establishing  and 

conveyed  to  one  Risley  and  from  him  enforcing  such  equitable  right  by  a 

by  mesne  conveyances  to  the  defend-  separate  action  in  equity, 

ant.    The  defendant's  contention  was,  ^  If  A.  holding  the  equitable  fee  aa 

that  Dr.  Clarke,  being  in  1831  owner  a  ceiftui  qve  trust  under  a  dry  passive 

both  of   the  land  and  of   the  rent  trust,  should  acquire  directly  to  him- 

charge,  the  latter  merged  and  was  ex-  self  the  legal  fee,  there  can  be  no 

tinguished.      In   reply  the   plaintiff  doubt  upon    the   authorities  that  a 

proved  the  intention  of  Dr.  Clarke  merger  would  take  place  in  equity  as 

that    the    rent    charge    should    not  well  as  at  law.     This  case,  which  is 

merge,  but  should  be  kept  alive.    The  not  infrequent  in  England,  where  such 

court  below  held  that  the  doctrine  of  trusts  are  common,  is  very  infrequent 

non- merger  was  purely  equitable,  and  in  the  United  States.     The  English 

could  not  be  invoked  by  the  plaintiff  authorities    seem  to  hold  verjr  dis- 

in  this  legal  action.    The  court  of  tinctly,  that  a  mere  expressed  inten- 

apx)eals,  on  the  contrary,  decided  that  tion  of  the  party  would  not  prevent 

in  such  a  legal  action,  brought  upon  a  the  merger. 
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§  790.  I.  The  Owner  of  the  Property  becomes  Entitled 
to  the  Charge. — When  the  owner  of  the  fee  becomes  abso- 
lutely entitled  in  his  own  right  to  a  charge  or  incumbrance 
upon  the  same  land,  with  no  intervening  interest  or  lien,  the 
charge  will  at  law  merge  in  the  ownership  and  cease  to  exist. 
Under  like  circumstances  a  merger  will  take  place  in  equity 
where  no  intention  to  prevent  it  has  been  expressed,  and  none 
is  implied  from  the  circumstances  and  the  interests  of  the  party; 
and  a  presumption  in  such  a  case  arises  in  favor  of  the  merger.^ 
Generally  the  same  result  follows  whether  a  mortgagee  assigns 
a  mortgage  to  the  mortgagor,  or  the  mortgagor  conveys  the 
land  to  the  mortgagee.'  The  merger  of  a  charge  or  incumbrance 
under  these  circumstances  is,  however,  in  most  instances  only 
a  presumption,  which  can  generally  be  overcome,  and  which 
sometimes  does  not  even  arise.' 

§  791.  Same :  Intention  Prevents  a  Merger. — The  equita- 
ble doctrine  concerning  the  merger  where  the  owner  of  the  fee 
becomes  entitled  to  the  charge  or  incumbrance,  may  be  stated 
as  follows,  substantially  in  the  language  of  most  eminent 
judges.  Sir  William  Grant  says:  "  The  question  is  upon  the 
intention,  actual  or  presumed,  of  the  person  in  whom  the  in- 
terests are  united."  Sir  George  Jessel  says:  ''In  a  court  of 
equity  it  has  always  been  held  that  the  mere  fact  of  a  charge 
having  been  paid  off  does  not  decide  the  question  whether  it  is 
extinguished.    If  a  charge  is  paid  off  by  a  tenant  for  life,  with- 

^  Forbes  v.  Moffatt,  18  Ves.  384;  upon  the  interest  of  the  mortgagee 
Lord  Compton  v.  Oxeuden,  2  Id.  2G1,  as  showing  the  intent.  Stan  tons  v. 
264;Swmfenv.Swinfen,29Beav.  199;  Thompson,  49  N.  H.  272;  Edgerton 
Byam  v.  Sutton,  19  Id.  656;  Swabey  v.  Young,  43  111.  404. 
V.  Swabey,  15  Sim.  106;  Tyler  v.  ^  There  is  some  discrepancy  between 
Lake,  4  Id.  351,  358;  Brown  v.  Stead,  the  earlier  and  more  recent  decisions. 
6  Id.  535;  Gricev.  Shaw,  10  Hare,  76;  In  Toulmin  v.  Steero,  3  Meriv.  210, 
Smith  V.  PhiUips,  1  Keen,  694;  Bald-  224,  Sir  William  Grant  said:  **The 
win  V.  Sager,  70  111.  503;  Robins  v,  cases  of  Greswold  v.  Marsham,  2  Ch. 
Swain,  68  Id.  197;  Lilly  v.  Palmer,  Cas.  170,  and  Mocattav.  Murgatroyd, 
51  Id.  331;  Gardner  V.  Astor,  3  Johns.  1  P.  Wms.  393,  are  express  authori- 
Ch.  53;  Starr  v.  Ellis,  0  Id.  393;  ties  to  show  tliat  one  purchasing  an 
James  v.  Johnson,  6  Id.  417;  James  equity  of  redemption  can  not  set  up  a 
V.  Morey,  2  Cow.  246,  286,  300,  313;  prior  mortgage  of  his  own,  nor,  con- 
Gregory  v.  Savage,  32  Conn.  250,  264;  sequently,  a  mortgage  which  he  has 
Bassett  v.  Mason,  IS  Id.  131;  Wil-  got  in,  against  subsequent  incum- 
helmi  v.  Leonard,  13  Iowa,  330.  brances  of  which  ho  hod  notice;"  or, 

^  Id.  Some  recent  cases  draw  a  dis-  in  other  words,   that  the  mortgi^e 

tinction  as  follows:  If  the  mortgagee  would  always  merge  in  equity.     This 

assigns  themortgage  to  the  mortgagor,  dictum  has    been    repeatedly  disap- 

a  merger  is    presumed;   but  if    the  proved  by  the  ablest  judges,  and  must 

mortgagor  conveys  the  land  to  the  be  regarued  as  completely  overthrown 

mortgagee,  esi^ecially  where  there  is  a  by    moilcm    decisions.       Sec  Adams 

Bul)sequent    incumbrance,  a     merger  v.  Angell,  L.  II.,  5  Ch.  D.  634,  641, 

will  not  be  presumed,  but  will  depend  645,  and  cases  cited. 
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ont  any  expression  of  his  intention,  it  is  well  established  that 
he  retains  the  benefit  of  it  against  the  inheritance.  Although 
he  has  not  declared  his  intention  of  keeping  it  alive,  it  is  pre- 
sumed that  his  intention  was  to  keep  it  alive,  because  it  is  mani- 
festly for  his  benefit.  On  the  other  hand,  when  the  owner  of 
an  estate  in  fee  pays  off  or  becomes  entitled  to  a  charge,  the 
presumption  is  the  other  way,  but  he  can,  by  expressly  declar- 
ing his  intention,  either  keep  it  alive  or  destroy  it.  If  there  is 
no  reason  for  keeping  it  alive,  then  equity  will,  in  the  absence 
of  any  declaration  of  his  intention,  destroy  it;  but  if  there  is  any 
re€L8onfor  keeping  it  alive,  such  as  the  existence  of  another  in- 
cumbrance, equity  vrUl  not  destroy  it"  In  short,  where  the  legal 
ownership  of  the  land  and  the  absolute  ownership  of  the  incum- 
brance become  vested  in  the  same  person,  the  intention  governs 
the  merger  in  equity.  If  this  intention  has  been  expressed,  it 
controls;  in  the  absence  of  such  an  expression,  the  intention 
will  be  presumed  from  what  appear  to  be  the  best  interests  of 
the  party  as  shown  by  all  the  circumstances;  if  his  interests  re- 
quire the  incumbrance  to  be  kept  alive,  his  intention  to  do  so 
will  be  inferred  and  followed;  if,  on  the  contrary,  his  best  in- 
terests are  not  opposed  to  a  merger,  then  a  merger  will  take 
place  according  to  his  supposed  intention.  This  is  the  general 
rule,  subject,  however,  to  one  important  exception  to  be  men- 
tioned in  a  subsequent  paragraph.^     If  the  person  expressly 

»  Forbes  v.  Moffatt,  18  Vea.  384,  per  v.  Carpenter,  8  R.  I.  648;  Mallory  v. 
Sir  Wm.  Grant;  Adams  v.  Ansell,  L.  Hitchcock,  29  Conn.  1*27;  Bassett  v. 
B.,  6  Ch.  D.  6^4,  645,  per  Sir  Geo.  Mason,  18  Id.  131;  Lockwooil  v. 
Jessel;  Swabey  v.  Swabey,  15  Sim.  Sturdevant,  6  Id.  373;  Campbell  v. 
106;  Grice  v.  Shaw,  10  Hare,  76;  Bai-  Vedder,  1  Abb.  App.  Dec.  295;  Purdy 
ley  V.  Richardson,  9  Id.  734,  736;  Tyr-  v.  Huntington,  42  N.  Y.  334;  Han- 
whitt  V.  Tyrwhitt,  32  Beav.  244;  cock  v.  Hancock,  22  Id.  568;  Judd  v. 
Swinfen  v.  Swinfen,  29  Id.  199;  Davis  Seekins,  62  Id.  266;  Sheldon  v.  Ed- 
V.  Barrett,  14  Id.  542;  Simonton  v.  wards,  35  Id.  279;  Bascom  v.  Smith, 
Gray,  34  Me.  50;  Given  v.  Marr,  27  34  Id.  320;  CUft  v.  White,  12  Id.  519; 
Id.  212;  Holden  v.  Pike,  24  Id.  427;  Spencer  v.  Ayrault,  10  Id.  202;  Van- 
Clark  v.  Clark,  56  N.  H.  105;  Stan-  derkempv.Shelton,ll  Paigc,28;  Skeel 
tons  V.  Thompson,  49  Id.  272;  Hinds  v.  v.  Spraker,  8  Id.  182;  White  v.  Knapp, 
Ballon,  44  Id.  619;  Moore  v.  Beasom,  8  Id.  173;  Millspaugh  v.  McBride,  7 
Id.  215;  Drew  v.  Rust,  36  Id.  335;  Id.  509;  James  v.  Johnson,  6  Johns. 
Bell  V.  Woodward,  34  Id.  90;  Weld  Ch.  417,  423;  Starr  v.  Ellis,  6  Id.  393; 
V.  Sabin,  20  Id.  533;  Bullard  v.  Leach,  Gardner  v.  Astor,  3  Id.  53;  Loomer 
27  Vt.  491;  Walker  V.  Barker,  26  Id.  v.  Wheelwright,  3  Sandf.  Ch.  135, 
710;  Slocum  v.  Catlin,  22  Id.  137;  157;  Angel  v.  Boner,  38  Barb.  425; 
Evans  v.  Kimball,  1  Allen,  240,  242;  McGiven  v.  Wheelock,  7  Id.  22; 
New  Eng.  J.  Co.  v.  Merriam,  2  Id.  James  v.  Morey,  2  Cow.  240;  Hop- 


V.  Lapham,  3  Cush.  551;  Hunt  v.  Van  Wagenen  v.  Brown,  26  Id.  196; 
Hunt,  14  Pick.  374;  Gibson  v.  Cre-  Hinchman  v.  Emans,  Saxt.  Ch.  100; 
bore,  3  Id,  475;  5  Id.   146;  Knowles   Duncan    v.  Drury,   9    Pa.   St.   332; 
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declares  his  intention  thai  the  charge  shall  be  kept  on  foot,  no 
question  can  generally  arise,  for  he  can,  with  the  single  excep- 
tion mentioned,  always  prevent  a  merger  in  this  manner.*  The 
presnmption  of  an  intent  to  preserve  the  incumbrance  alive 
may,  on  the  other  hand,  be  inferred  from  the  circumstances  of 
the  case,  from  the  position  of  the  owner's  property,  and  espe- 
cially from  the  fact  that  a  merger  would  let  in  other  charges  or 
incumbrances.' 

§  792.  Time  and  Mode  of  the  Intentioii.-~While  the  in- 
tention controls,  it  must  be  understood  as  the  intention  existing 
at  the  time  the  two  interests  came  together.  If  there  was  then 
no  intention  to  keep  the  incumbrance  alive,  a  merger  can  not  be 
prevented  by  an  intention  afterwards  formed  and  expressed,  or 
from  a  subsequent  change  of  circumstances  from  which  an  in- 
tention might  be  inferred.'    Where  the  intention  is  expressed, 

Moore  v.  Harrisburg  B'k,  8  Watts,       ^  Bailey  ▼.  Hichardaon,  9  Hare,  7^4, 

138;  Wallace  v.  Bla&,  1  Grant's  Caa.  736;  Xyrwhltt  v.  Tyrwhitt,  32  Beav. 

75;  Polk  v.  Reynolds,  31  Md.   106;  244. 

Bell  Y.  Tenny,  29  Ohio  St.  240;  Jor-  'Swinfen  v.  Swinfen,  29  Beav.  199; 
dan  v.  Forlong,  19  Id.  89;  Tower  v.  Bavis  y.  Bairett,  14  Id.  542;  Tjr- 
Divine,  37  Mich.  443;  Snyder  y.  Sny-  whittY.  Tyrwhitt,  32  Id.  244;  Stan- 
der,  6  Id.  470;  Richardson  y.  Hocken-  tons  y.  Thompson,  49  N.  H.  272;  War- 
hull,  85  III.  124;  Baldwin  y.  B&ger,  70  ren  y.  Warren,  30  Vt.  630;  Hancock 
Id.  503;  Huebsch  y.  Scheel,  81  Id.  y.  Hancock,  22  N.  Y.  568;  Campbell 
281;  Robins  y.  Swain,  68  Id.  197;  y.  Vedder,  1  Abb.  App.  Dec.  295; 
Fowler  y.  Fay,  62  Id.  375;  Clark  y.  Hill  y.  Pixloy,  63  Barb.  200;  Loud  y. 
Laushlin,  Id.  278;  Lilly  y.  Palmer,  Lane,  8  Met.  517.  To  effect  a  merger 
51  Id.  331;  Edgerton  v.  Young,  43  in  any  case  the  person  must  be  owner 
Id.  464;  Aiken  v.  Milwaukee  etc.  R.  of  the  land  and  of  the  charge  at  the 
R.,  37  Wise.  469;  Webb  y.  Meloy,  same  time.  If  a  mortgagee  has  as- 
32  Id.  319;  Lyon  v.  McDvaine,  24  sianied  his  mortgage  and  afterwards 
Iowa,  9;  Wilhelmi  y.  Leonard,  13  Id.  tc^Les  a  couYeyance  of  the  land,  there 
330;  White  y.  Hampton,  Id.  259;  will  be  no  merger,  even  though  the 
Davis  Y.  Pierce,  10  Minn.  376;  Chris-  assignment  of  tne  mortgage  be  not 
tian  Y.  Newberry,  61  Mo.  446;  Grellet  recorded.  CampbeU  y.  Vedder,  1 
Y.  Heilshorn,  4  Nev.  626;  Carter  y.  Abb.  App.  Dec.  295;  Purdy  y.  Hunt- 
Taylor,  3  Head,  30;  Besser  y.  Haw-  ington,  42  N.  Y.  334.  A  mortgage 
thorn,  3  Oreg.  129;  Atkinson  v.  Mor-  assigned  to  the  wife  of  the  mortgagor, 
rissy.  Id.  332;  Knowles  v.  Lawton,  will  not  merge  under  modem  state 
18  Ga.  476;  Tucker  y.  Crowley,  127  statutes;  Faulks  v.  Dimock,  27  N. 
Mass.  400;  Delaware  etc.  Co.  v.  Bon-  J.  Eq.  (12  C.  E.  Green),  65;  Model 
nell,  46  Conn.  9;  Hart  y.  Chase,  Lodg.  H.  Ass'n  y.  Boston,  114  Mass. 
Id.  207;  N.  J.  Ins.  Co.  y.  Meeker,  40  133;  Bemis  y.  Call,  10  Allen,  512; 
K.  J.  L.  18;  i^Stna  Life  Ins.  Co.  y.  Bean  y.  Boothby,  57  Me.  295;  nor 
Com,  89  ni.  170;  Meacham  v.  Steele,  will  the  marriage  of  the  mortgagor 
93  Id.  135;  Dunphy  y.  Riddle,  86  Id.  and  mortgagee  produce  a  merger. 
22;  Worcester  B'k  v.  Cheeney,  87  Id.  Power  y.  Lester,  23  N.  Y.  527;  and 
602;  Smith  y.  Ostermeyer,  68  Ind.  see  Gillig  v.  Maass,  28  N.  Y.  191. 
432;  Shimer  v.  Hammoud,  61  Iowa,  Taking  a  new  mortgage  on  the  same 
401 ;  Waterloo  B'k  v.  Elmore,  52  Id.  land,  or  other  security,  for  the  same 
641;  Scott  v.  Webster,  44  Wise.  185.  debt,  does  not  generally  merge  the 
The  exception  referred  to  in  the  text  old  one.  Christian  y.  Newberry,  61 
is  the  cose  where  the  owner  of  land  Mo.  446. 

who  is  primarily  bound  to  pay  the  debt       'Cole    y.    Edgerly,  48    Me.    108; 

secured,  pays  off  or  takes  an  assign-  Given  v.  Marr,  27  Id.  212;  Hunt  y. 

ment  of  the  mortgage.    See  po^^,  §  797.  Hunt,  14  Pick.  374,383;  Gardner  y. 
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it  may  be  by  the  manner  in  which  the  incumbrance  is  trans- 
f aired,  as  to  a  trustee  for  the  owner  of  the  land,  or  by  recitals 
or  other  language  in  the  assignment  of  the  security  or  conyey- 
ance  of  the  land;  no  particular  mode  is  requisite,  provided  the 
intention  is  sufficiently  declared.^  If  there  is  no  expression  of 
an  intention  at  the  time,  then  all  the  circumstances  will  be  con- 
sidered in  order  to  discover  what  is  for  the  best  interests  of  the 
party.  He  will  be  presumed  to  have  intended  that  the  charge 
should  be  kept  alive  or  should  merge  according  to  the  benefit 
resulting  from  either.  If  a  merger  would  let  in  other  incum- 
brances which  he  was  not  already  bound  to  pay,  this  is  a  circum- 
stance almost  decisive  of  an  intention  not  to  permit  a  merger.' 
Parol  evidence  of  all  the  surrounding  circumstances  of  the 
transaction  and  of  the  property  is  therefore  admissible  for  the 
purpose  of  discovering  the  intention,  or  to  show  that  a  merger 
must  take  place;'  and  also  to  show  fraud;*  but  not  to  prove  the 
intention  directly.* 

§  793.  Conveyanoe  to  the  Mortgagee ;  Assigmnent  to 
the  Mortgagor  or  to  his  Qrantee. — Where  a  mortgagee  takes 
a  conveyance  of  the  land  from  the  mortgagor  or  from  a  grantee 
of  the  mortgagor,  if  the  transaction  is  fair,  the  presumption  of 
an  intention  to  keep  the  security  alive  is  very  strong.  It  is 
generally  for  the  interests  of  the  party  in  this  position  that  the 
mortgage  should  not  merge,  but  should  be  preserved  to  retain 
a  priority  over  other  incumbrances.  As  the  mortgagee  acquir- 
ing the  land  is  not  the  debtor  party  bound  to  pay  off  either  the 

Astor,   3  Johns.  Ch.  53;  Loome  ▼.  should  be  no  merger;  as,  for  example. 

Wheelwright,  3  Sandf.  Gh.  135,  157;  he  transfers  the  mortgage,  Powell  y. 

Champney  v.  Goope,  34  Barb.  539;  Smith,  30   Mich.  451;  ne  bequeaths 

Aiken  v.  Milwaukee  etc.  B.  B.,  37  the  incumbrance  in  specific    terms, 

Wise.  469.  Blundell  v.  Stanley,  3  Be  G.  &  Sm. 

^Bailey    v.    Biohardson,  9   Hare,  433;  and  see  Wilkes  v.  Collin,  L.  R., 

734;  Tyrwhitt  v.  Tyrwhitt,  32  Beav.  8  Eq.  338;  or  devises  the  land  subject 

244;  Spencer  v.   Ayrault,   10  N.  Y.  to  the  charee,  Hatch  v.  Skelton,  20 

202.     And  see  as  to  the  effect  of  such  Beav.  453;  out  see  for  a  limitation, 

recitals.  Bean  v.   Boothby,  57  Me.  Johnson  v.  Webster,  4  De  G.  M.  & 

295;  CampbeU  v.  Knights,  24  Id.  332;  G.  474;  Astley  v.  Milles,  1  Sim.  298. 

Crosby  v.  Chase,  17  Id.  369;  Crosby  A  devise  of  the  land  without  mention- 

V.  Taylor,  15  Gray,  64.  ing  the  incumbrance,  is  some  evidence 

'  Swinfen  v.  Swinfen,  29  Beav.  199;  of  an  intention  that  it  should  merge. 

Davis  V.  Barrett,  14  Id.  542;  Hatch  Swinfen  v.  Swinfen,  29  Beav.  199, 204. 

V.  Skelton,  20  Id.  453;  Earl  of  Oar-  » Fiske  v.  McGregory,   34  N.    H. 

endon  v.  Barham,  1  Y.  &  C.  Ch.  688;  414;  Miller  v.  Fichthom,  31  Pa.  St. 

and  cases  anUy  under  §  791.    If  after  252,  259;.  Frey  v.    Vandcrhoof,    15 

the  ownership  and  the  charge  have  Wise.  307. 

become  united  the  party  does  any  act  *  Astley  v.  Milles,  1  Sim.  298,  345; 

whicli  clearly  shows  that  he  regards  Wade  v.  Howard;  11  Pick.  289;  6  Id. 

the  incumbrance  as  still  subsisting,  492;  Howard  v.  Howard,  3  Met.  548. 

this  is  strong  even  if  not  conclusive  ^  McCabe  v.  Swape,  14  Allen,  188. 
evidence    of   an   intent    that  there 
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mortgage  or  the  other  incumbrances  on  the  land,  there  is 
nothing  to  prevent  equity  from  carrying  out  his  presumed  in- 
tent, by  decreeing  against  a  merger.^  On  the  other  hand,  an 
assignment  of  the  mortgage  to  the  mortgagor  himself  raises  a 
contrary  presumption.  At  least,  the  presumption  of  a  merger 
is  much  stronger  in  this  case;  it  is  generally  the  intention,  and 
is  often  the  duty,  of  the  mortgagor  to  pay  off  and  discharge  the 
incumbrance  by  thus  becoming  the  holder  of  it,  and  there  is  a 
clear  distinction  between  the  two  cases.'  An  assignment  of 
a  mortgage  to  a  grantee  of  the  mortgagor,  unless  he  has  ex- 
pressly assumed  to  pay  it  and  thus  made  himself  the  principal 
debtor,  does  not  generally  create  a  merger.  It  generally  being 
for  the  interest  of  such  grantee  to  keep  the  mortgage  alive,  and 
to  maintain  by  its  means  a  priority  over  any  subsequent  incum- 
brance or  title,  such  an  intention  will  be  presumed  4ind  carried 
into  effect  by  a  court  of  equity.'  When  a  mortgage  upon  the 
whole  land  is  assigned  to  one  of  two  or  more  tenants  in  common, 
it  is  not  merged,  but  may  be  retained  and  enforced  by  him 
against  his  co-tenants.* 

§  794.  Merger  never  Prevented  when  Fraud  or  Wrong 
'would  Result. — ^Whatever  may  be  the  circumstances,  or  be- 
tween whatever  parties,  equity  will  never  allow  a  merger  to  be 
prevented  and  a  mortgage  or  other  security  to  be  kept  alive, 
when  this  result  would  aid  in  carrying  a  fraud  or  other  uncon- 
scientious wrong  into  effect,  under  the  color  of  legal  forms. 
Equity  only  interposes  to  prevent  a  merger,  in  order  thereby  to 
work  substantial  justice.^ 

§  795.  Life  Tenant  beoomes  Entitled  to  the  Charge. — 
When  a  life  tenant  becomes  entitled  to  a  mortgage  or  other 
charge  upon  the  entire  inheritance,  no  presumption  of  a  merger 
arises.     The  transaction  is  presumed  to  be  for  his  own  benefit. 

^  Stantons  v.  Thompson,  49  N.  H.  •  Adams  v.  Angell,  L.  R.,  5  Ch.  D. 
272;  Edgerton  v.  Young,  43  HI.  4G4;  634,  disapproving  of  some  ecirly  de- 
Freeman  V.  Paul,  3  Me.  200;  Walker  cisions;  Watts  v.  Symes,  1  Do  O.  M. 
V.  Barker,  26  Vt.  710;  Slocum  v.  &  G.  240;  Mobile  Branch  B'k  v.  Hunt, 
Catlin,  22  Id.  137;  Mallory  v.  Hitch-  8  Ala.  876;  Loud  v.  Lane.  8  Met.  517; 
cock,  29  Conn.  127;  Mulford  v.  Peter-  Pitts  v.  Aldrich,  11  Allen,  39;  Savage 
son,  35  N.  J.  Law,  127;  Thompson  v.  v.  Hall,  12  Gray,  363. 
Boyd,  1  Zabr.  68;  2  Id.  543;  Duncan  *  Titsworth  t.  Stout,  49  III.  78; 
V.  Smith,  2  Vroom,  325;  Fitliin  v.  Barker  v.  Floo<l,  103  ^lass.  474;  and 
Gorwin,  17  Oliio  St.  118;  Knowles  v.  conversely  when  the  owner  of  the 
I^wton,  18  Ga.  476;  Dunphy  v.  land  becomes  devisee  of  an  undiWded 
Kiddle,  86  111.  22;  Worcester  B'k  v.  interest  in  the  mortgage,  Clark  v. 
Chccney,87  HI.  602;  Scott  v.  Webster,  Clark,  66  N.  H.  105. 
44  Wise.  185;  ^Etna  L.  Ins.  Co.  v.  «  Worthington  v.  Morgan,  16  Sim. 
Com,  89  111.  170;  Meacham  v.  Steele,  547;  Hutchins  v.  Carleton,  19  N.  H. 
93  111.  135.  487;  McGiven  v.  Wheelock,  7 liarb.  22; 

*  Idem.  Hinchman  v.  Enians,  Saxt.  Ch.  100. 
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The  security  does  not  merge,  but  remain^  in  bis  bands  a  valid 
incumbrance  which  be  may  enforce  against  the  inheritance.^ 
The  same  rule  applies  to  every  one  who  has  only  a  partial  in- 
terest in  the  land  subject  to  a  charge,  such  as  a  tenant  in  com- 
mon, or  a  lessee.' 

§  796.    n.  The  Owner  of  the  Land  Pays  off  a  Charge 
upon    it. — The    questions   now  to  be  considered  are  quite 
different  from  those  already  discussed.     In  the  preceding  sub- 
division (I.)  the  ownership  of  the  land  and  of  the  charge  have 
become  united  in  any  manner  in  the  same  person,  either  by  the 
owner  of  the  land  acquiring  the  charge,  or  by  the  holder  of  the 
charge  acquiring  title  to  the  land.    Assuming  it  possible  that 
the  two  interests  may  be  kept  distinct,  the  questions  discussed 
are,  whether  the  charge  merges  or  does  not  merge;  when  it  is 
kept  alive  and  when  it  disappears.    In  the  present  division  we 
have  the  single  condition  of  fact,  that  the  owner  of  the  land 
which  is  subject  to  a  charge,  mortgage,  or  other  incumbrance, 
pays  it  off;  whether  upon  so  doing  he  takes  a  formal  assignment 
or  not  is  often  immaterial.    Under  these  circumstances  the 
distinctive  question  to  be  now  examined  is,  whether  it  is  possi- 
ble for  the  party  thus  paying  off  a  charge,  to  keep  it  alive  as  a 
Bubsistiug  incumbrance  in  any  manner,  by  any  form  of  pro- 
ceeding?   Or  whether  the  charge  must  necessarily  merge  in  the 
ownership  and  cease  to  exist  ?    If  it  can  not  possibly  be  kept 
alive,  then  all  further  questions  of  the  party's  intention,  ex- 
pressed or  presumed,  are  meaningless.    If  a  merger  is  not 
necessary,  and  the  charge  can  be  kept  alive,  then  the  questions 
concerning  the  party's  intention  expressed  or  presumed,  and  of 
the  benefit  to  himself,  will  of  course  arise,  and  will  be  governed 
by  the  rules  formulated  in  the  preceding  subdivision.  •  If  a 
merger  can  be  prevented  when  the  owner  of  the  land  pays  off  a 
charge,  the  question  whether  there  is  a  merger  or  not,  depends 
upon  his  intention  in  the  manner  already  explained.     There 
are  two  cases  to  be  considered:  (1)  When  the  ownerinfee  pays 
off  a  charge.    (2)  When  a  life  tenant  or  other  owner  of  a 
partial  interest  pays  off  a  charge. 

§  797.    1.  Owner  In  Pee  Pays  off  a  Charge.— -An  owner 
of  the  fee  subject  to  a  charge,  who  is  himself  the  principal  and 

'  Countess  of  Shrewsbury  v.  Earl  of  645;  and  see  post,  cases  on  mortgages 

Shrewsbury,  1  Yes.  227,  233;  Drink-  paid  ofif  by  a  ^oweress  or  other  life 

water  v.  Combe,  2  S.  &  S.  340,  345;  tenant,  §  799. 

Pitt  V.  Pitt,  22  Beav.  294;  Burrell  v.  »  Idem;  Titsworth  v.  Stout,  49  IlL 

Eai-1  of  Egremont,  7  Id.  205;  Morley  78;   Barker  v.  Ford,  103  Mass.  474; 

V.   Morley,  6  De  G.  M.   &  G.  610;  Clark  v.  Clark.  66  N.  H.  105, 
Adams  v.  Angell,  L.  R.,  5  Ch.  D.  634, 


254  EQUITY  JX7BISPBUDENCE. 

primary  debtor,  and  ia  liable  personally  and  primarily  for  the 
debt  secured,  can  not  pay  off  the  charge,  and  in  any  manner  or 
by  any  form  of  transfer  keep  it  alive.  Payment  by  such  a  per- 
son and  under  such  circumstances  necessarily  amounts  to  a  dis- 
charge. The  incumbrance  can  not  be  prevented  from  merging 
by  an  assignment  taken  directly  to  the  owner  himself,  or  to 
a  third  person  as  trustee.  This  rule  applies  especially  to  a 
mortgagor  who  continues  to  be  the  primary  and  principal 
debtor.'  The  rule  also  applies  to  a  grantee  of  the  mortgagor 
who  takes  a  conveyance  of  the  land  subject  to  the  mortgage, 
and  expressly  assumes  and  promises  to  pay  it  as  a  part  of  the 
consideration.  He  is  thereby  made  the  principal  debtor,  and 
the  land  is  the  primary  fund  for  payment.  If  he  pays  off  the 
mortgage  it  is  extinguished.' 

§  798.  Owner  Who  is  not  Idable  fbr  the  Debt  Pays  oflF 
the  Mortgage. — On  the  other  hand,  when  an  owner  of  the 
premises  who  is  not  personally  and  primarily  liable  to  pay  the 
debt  secured,  pays  off  a  mortgage  or  other  charge  upon  it,  he 
Toay  keep  the  lien  alive  as  a  security  for  himself  against  other 
incumbrances  or  titles,  and  thus  prevent  a  merger.    Whether 

1  Johnson  v.  Webster,  4  Be  O.  M.  &  495;  Baker  v.  Terrill,  8  Minn.  195, 
G.  474;  Otter  v.  Lord  Vaux,  6  Id.  638;   199. 

Brown  v.  Lapham,  3  Cush.  551,  554;  '  Mickles  ▼.  Townsend,  18  N.  Y. 
Wedge  V.  Moore,  6  Id.  8;  Kilbom  575;  Russell  v.  Pistor,  7  Id.  171; 
V.  Robbins,  8  Allen,  466,  471;  Strong  Fitch  v.  Cotheal,  2  Sandf.  Ch.  29; 
V.  Converse,  8  Id.  557;  Butler  v.  Sew-  Lilly  v.  Palmer,  51  111.  331;  Frey  y. 
ard,  10  Id.  466;  Bemis  v.  Call,  10  Id.  Yanderhoof,  15  Wise.  397;  and  cases 
512;  Eaton  v.  Simonds,  14  Pick.  98;  citedatendof  the  last  preceding  note. 
Crafts  V.  Crafts,  13  Gray,  360;  Wads-  See,  however,  Kellogg  v.  Ames,  41 
worUi  V.  Williams,  100  Mass.  126;  K.  Y.  259.  Taking  a  conveyance 
Cherry  v.  Monro,  2  Barb.  Ch.  618;  subject  to  the  mortgage,  or  with  words 
Robinson  v.  Urquhart,  1  Beasl.  515;  simply  to  that  e£fect,  does  not  render 
Comm.  V.  Chesapeake  etc  Co.,  32  Md.  the  grantee  the  principal  debtor,  so  as 
501;  Swift  V.  itraemer,  13  CaL  526.  to  bring  him  within  the  operation  of 
The  rule  does  not  necessarily  apply  to  this  rule.  Pike  v.  Goodnow,  12  Al- 
every  mortgagor.  If  a  mor^agor  has  len,  472;  Strong  T.  Converse,  8  Id. 
conveyed  the  land  to  a  grantee  who  557;  Oiunpbell  v.  Elni^hts,  24  Me. 
has  expressly  assumed  and  promised  332;  Weed  etc.  Co.  v.  Emerson,  115 
to  pay  the  mortgase  as  a  part  of  the  Mass.  554;  Belmont  v.  Coman,  22  N. 
consideration,  such  grantee  becomes  Y.  438;  TVotter  v.  Hughes,  12  Id.  74; 
the  principal  debtor,  primarily  liable,  Fowler  ▼.  Fay,  62  111.  375;  Hull  v« 
and  the  mortgagor  assumes  tiie  posi-  Alexander,  26  Iowa,  569.  If  a  person 
tion  of  a  surety.  •  If  the  mortgagor  who  has  conveyed  land  with  a  cove- 
then  pays  off  the  mortgage,  he  may  nantwarranting  against  incumbrances, 
preserve  its  lien  alive  as  a  security  afterwards  pays  off  or  takes  an  assign- 
against  the  land  for  his  own  reim-  ment  of  a  mortgage  upon  the  premises, 
bursement.  Stillman  v.  Stillman,  21  the  same  becomes  extinguished;  he 
N.  J.  Eq.  12^;  Jumel  v.  Jumel,  7  can  not  keep  it  alive  as  a  subsisting 
Paige,  591 ;  Cox  v.  Wheeler,  7  Id.  lien,  for  to  do  so  would  be  a  direct 
248,  257;  Halsey  v.  Reed,  9  Id.  446;  violationof  his  own  covenant.  Mickles 
Kinnear  v.  Lowell,  34  Me.  299;  v.  Townsend,  18  N.  Y.  575;  Stoddard 
Fletcher  v.  Chase,  16  N.  H.  38,  42;  v.  Rotton,  5  Bosw.  378;  Butler  v. 
Robinson  v.  Leavitt,  7  Id.  73,  100;  Seward,  10  Allen,  466;  Mickles  v. 
Funk  V.    McReynold,  33  HI.    481,   Dillaye,  15  Hun,  296. 
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he  does  so,  is  a  question  of  intention  governed  by  the  rules  laid 
down  in  the  previous  paragraphs.  When  it  is  evidently  for  hia 
benefit,  the  intention  will  be  presumed.  He  may  thus  be  enti- 
tied  to  preserve  the  lien,  even  without  a  formal  assignment  of 
the  security  to  himself.  Among  those  who  are  thus  regarded 
as  equitable  assignees,  are  grantees  of  the  mortgagor  not  hav- 
ing assumed  payment  of  the  mortgage,  heirs,  devisees,  and  in 
fact  all  parties  entitled  to  redeem,  and  not  personally  liable  as 
principal  debtors.^ 

§  799.  2.  Life  Tenant  Payd  off  a  Charge.— The  rule  is 
well  settled  that  when  a  life  tenant,  or  any  other  person  having 
a  partial  interest  only  in  the  inheritance  or  in  the  land,  pays  off 
a  charge,  mortgage,  or  incumbrance  on  the  entire  premises,  he 
is  presumed  to  do  so  for  his  own  benefit.  The  lien  is  not  dis- 
charged unless  he  intentionally  release  it.  He  can  always 
keep  the  incumbrance  alive  for  his  own  protection  and  reim- 
bursement. His  intention  to  do  so  will  be  presumed  even 
though  he  has  taken  no  assignment.  In  fact  his  payment  con- 
stitutes him  an  equitable  assignee.'  The  rule  is  most  frequently 
applied  in  this  country  to  widows  entitled  to  dower  in  premises 
subject  to  a  mortgage.  If  they  pay  off  the  mortgage,  in  order 
to  protect  their  dower,  they  become  equitable  assignees,  and 
may  preserve  and  enforce  the  lien  against  the  inheritance  for 
reimbursement  over  and  above  the  proportion  of  the  debt  which 
they  are  bound  to  contribute.'  The  rule  extends  in  like  manner 
to  tenants  for  years,*  and  to  tenants  in  common.' 

§  800.    Priorities  Affboted  by  Merger. — ^It  is  plain  from 

1  Pfcriy  V.  Wright,  1  S.  &  S.  369;  6  233;  I>riiikwater  v.  Combe,  2  S.  &  S. 
Bitfls.  142;  Watts  v.  Symes,  1  De  G.  340, 845;  Burrell  v.  Earl  of  Egremoat, 
M.  ft  O.  240, 244;  16  Sim.  640;  Squira  7  Beav.  205;  Pitt  v.  Pitt,  22  Id.  294; 
V.  Ford,  0  Hare,  47,  60;  Anderson  v.  Morley  v.  Morley,  5  De  G.  M.  &  6. 
Pignet,  L.  R.,  8  Ch.  180,  187;  Gunter  610. 

V.  Gunter,  23  Beav.  571;  Rawiszerv.  "Foster  ▼.  Hilliard,  1  Stoiy,  77; 
Hamilton,  51  How.  Pr.  297;  Binsse  Swaine  v.  Ferine,  6  Johns.  Ch.  490; 
V.  Paige,  1  Abb.  App.  Dec.  138;  Pow-  Bell  v.  Mayor  etc,  10  Paige,  49;  Lam- 
eUv.  Smith,  30  Mich,  451;  Brown  v.  son  v.  Drake,  105  Mass.  667;  New- 
Lapham,  3  Cush.  551,  554;  Pool  v.  haU  t.  Savings  B'k,  101  Id.  431; 
Hathaway,  22  Me.  85;  Hatch  v.  Kim-  McCabe  v.  Swap,  14  Allen,  191 ;  Davis 
ball,  16  Id.  146;  Aiken  v.  Gale,  37  N.  v.  Wetherell,  13  Id.  63;  McCabe  v. 
H.  501, 505;  Drew  v.  Rnst,  36  Id.  335;  Bellows,  7  Gray,  148;  Gibson  v.  Cre- 
Spanlding  v.  Crane,  46  Vt.  292;  hore,  3  Pick.  475;  Houghton  v.  Hap- 
Walker  v.  King,  45  Id.  525;  44  Id.  good,  13  Id.  158;  Carll  v.  Butman,  7 
601;  Wheeler  v.  Wlllard,  Id.  640;  Me.  102,  105;  Spencer  v.  Wa^^erman, 
Wanen  v.  Warren,  30  Id.  530;  Cheese-   36  Conn.  342. 

bonmgh  v.  Millard,  1  Johns.  Ch.  400;       *  Averill  v.   Taylor,  8  N.   Y.  44; 
Bell  V.  Mayor,  10  Paige,  49;  Skeel  v.    Loud  v.  Lane,  8  Met.  517;  Bacon  v. 
Spraker,  8  Id.  182;  Miilspaugh  v.  Mc-   Bowdoio,  22  Piok.  401. 
Bride,  7  Id.  509;  Abbott  v.  Kasson,       ^  See  ante,  %  795,  and  cases  cited  in 
72  Pa.  St  (22  P.  F.  Sm.)  183.  note. 

«  Shiewsbory  v.  Shrewsbury,  1  Ves. 
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the  foregoing  discussion,  that  the  doctrine  of  merger,  in  its  ap- 
plication to  incumbrances,  has  an  intimate  connection  with  the 
general  subject  of  priorities.  Whether  a  certain  mortgage  or 
other  charge  is  still  subsisting,  and  retains  its  priority,  or 
whether  it  is  in  reality,  though  not  perhaps  in  form,  extin* 
guished,  so  as  to  let  in  subsequent  liens,  must  often  be  deter- 
mined by  the  rules  concerning  merger.  The  doctrine  has  there- 
fore a  twofold  application — ^between  the  immediate  parties,  the 
owner  of  the  land  or  the  debtor  on  one  side  and  the  holder  of 
the  lien  on  the  other,  and  between  the  holders  of  successiYe  in- 
cumbrances and  partial  interests. 


SECTION  IX. 
CONCERNING  EQUITABLE  ESTOPPEL. 

ANALYSIS. 

§80L  Nature  of  the  rights  created  by  estoppeL 

§  802.  Origin  of  equitable  estoppeL 

§803.  How  far  fraud  is  essential  in  equitable  estoppels. 

§804.  Definition. 

§  805.  Essential  elements  constituting  the  estoppel. 

§  806.  Theory  that  a  fraudulent  intent  is  essential. 

§807.  Fraudulent  intent  necessary  in  an  estoppel  affecting  the  legal 
title  to  land. 

808-812.  Kequisites  further  illustrated. 

§  808.  The  conduct  of  the  party  estopped. 

§  809.  Elnowledge  of  the  truth  by  the  party  estopped. 

§  810.  Ignorance  of  the  truth  by  the  other  party. 

§811.  Intention  by  the  party  who  is  estopped. 

§  812.  The  conduct  must  be  relied  upon,  and  be  an  inducement  for  the 

other  party  to  act. 

§  813.  Operation  and  extent  of  the  estoppel. 

§  814.  As  applied  to  married  women. 

§  815.  As  applied  to  infants. 

§§  816-821.  Important  applications  in  equity. 

§  816.  Acquiescence. 

§817.  Same:  as  preventing  remedies. 

§  818.  Same:  as  an  estoppel  to  rights  of  property  and  contract. 

§  819.  As  applied  to  corporations  and  stockholders. 

§820.  Other  inBtancftS  of  acquiescence. 

§  821.  Owner  estopped  from  asserting  his  legal  title  to  land. 

§  801.    Nature  of  the  Rights  Created  by  Estoppel.— It 

has  been  said  by  some  writers  and  judges,  that  the  doctrine  of 
equitable  estoppel  is  a  branch  merely  of  the  law  of  evidence. 
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This  is,  however,  an  entirely  mistaken  and  by  no  means  harm- 
less view.  Nothing  can  tend  to  produce  more  confusion  of 
mind  in  the  correct  understanding  of  legal  rules,  and  in  their 
proper  application  to  the  affairs  of  life,  than  the  exhibition  of 
them  under  wrong  divisions  of  the  law,  and  the  consequent 
representation  of  them  as  connected  with  relations  which  do 
not  exist.  It  is  undoubtedly  true  that  authors  of  works  on 
evidence  intended  for  professional  use,  do  often  treat  of  matters 
which  form  no  legitimate  part  of  that  subject.  This  may  be 
convenient,  but  it  is  not  an  accurate  and  scientific  method,  and 
should  never  be  pursued  when  the  purpose  is  to  define  and  de- 
scribe the  nature  of  legal  doctrines  and  of  the  rights  and  duties 
which  flow  therefrom.  Bules  which  determine  and  regulate 
primary  rights  of  property  and  of  contract  constitute  a  part 
of  the  substantive  law,  and .  do  not  belong  to  the  law  of  evi- 
dence, which  is  simply  a  branch  of  the  law  concerning  pro- 
cedure.^ The  rights  and  corresponding  duties  created  by  es- 
toppels are  primary — rights  of  property  or  of  contract.  This 
is  certainly  true  of  common  law  estoppels,  and  it  is  no  less  true 
of  equitable  estoppels;  the  effect  of  the  latter  is  substantially 
the  same  as  that  of  the  former,  the  difference  being  in  the  facts 
from  which  the  estoppel  arises,  and  not  in  the  consequences 
produced  by  it.  An  estoppel  determines  the  right,  which  a  per- 
son may  enforce  by  action,  or  rely  on  in  defense,  and  not  the 
mere  mode  and  means  by  which  those  rights  may  be  proved.' 

^  This  truth  is  clearly  and  most  con-  donee:    A.   is    owner     of  land.     He 

clusively  shown   by  Sir  James  Fitz-  stands  by,  and  knowingly  permits  B. 

James  Stephen,  in  the  introduction  to  to  expend  money  and  make  improve- 

dIs  admirable  work  entitled  a  **  Digest  ments  on  the  land  under  the  innocent 

of  the  Law  of  Evidence  "  (pp.    xiii,  but  mistaken  assumption  of  a  right  to 

xiv).  do  so,  and  interposes  do  objection, 

'  One  or  two  illustrations  will  clearly  asserts  no  claim  of  title.  A  is  then 
show  the  correctness  of  this  statement,  estopped  from  setting  up  his  title  as 
A  tenant  is  estopped  from  denying  against  B.'s  right  to  the  improve- 
his  landlord's  title— this  is  certainly  ments.  This  is  clearly  a  richt  of 
a  right  of  property,  enabling  the  kina-  property  in  B.  In  strictness  A.  has 
lord  to  recover  rent,  or  perhaps  the  the  whole  title,  and  B.  has  no  right  of 
land  itself,  although  he  has  in  fact  no  property  by  the  ordinary  rules  of  law 
title  ami  vo  otfter  right  o/properti/  than  applicable  in  the  absence  of  the  estop- 
tftat  created  by  the  estoppel.  An  ac-  pel.  The  estoppel  creates  a  right  m 
ceptor  is  estopped  from  denying  the  B.,  which  is  as  much  a  right  of  prop- 
genuineness  oi  the  prior  signatures  on  erty  as  though  it  had  resulted  from  a 
the  biU.  This  is  a  right  of  contract,  conveyance,  or  from  a  statutory  ad- 
whereby  the  holder  may  be  enabled  to  verse  possession;  it  is  his  only  right  of 
recover  the  amount  of  the  bill  from  the  property;  it  may  not  be  absolute,  but 
acceptor,  and  it  may  possibly  be  the  is  no  less  a  right  of  property.  One 
only  ground  upon  which  a  recovery  can  mode  of  acquiring  title  is  by  the  com- 
be rested.  One  other  illustration  of  an  mon  law  estoppel  resulting  from  a 
estoppel  regardedas  more  distinctively  covenant  of  warranty.  It  is  a  pure 
equitable,  and  ha\inK  more  the  ap-  fiction  to  say  that  the  covenantee  does 
ptarance  of  being  only  a  rule  of  evi-  not  acquire  a  title  by  the  estoppel. 
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In  fact  the  principle  wbicb  underlies  tbe  doctrine  of  the  implied 
authority  of  an  agent  in  most  of  its  applications,  and  ivhicb 
prevents  the  principal  from  denying  tbe  authority  which,  by  his 
conduct,  he  has  held  the  agent  out  to  the  world  as  possessing, 
is  identically  the  same  principle  which  constitutes  the  essence 
of  all  equitable  estoppels;  and  if  the  rules  concerning  these  es- 
toppels are  merely  a  part  of  the  law  of  evidence,  we  should,  for 
the  same  reason  and  to  the  same  extent,  regard  tbe  rules  con- 
cerning the  nature  and  effects  of  implied  agency  as  also  belong- 
ing to  evidence.  Many  similar  illustrations  might  be  selected 
from  various  departments  of  the  law.  Equitable  estoppel  Is, 
therefore,  a  particular  doctrine,  based  upon  justice  and  con- 
science, which  is  the  origin,  wherever  it  may  be  invoked,  of 
primary  rights  of  property  or  of  contract. 

§  802.  Originof  Equitable  Estoppel. —Estoppel  was  recog- 
nized by  the  common  law  at  a  very  early  day.     The  original 
legal  rules  concerning  it  were  arbitrary  and  sometimes  unjust, 
and  are  still,  to  a  certain  extent,  technical  and  strict.    Lord 
Coke  gave  a  very  harsh  definition  of  estoppel  as  it  existed  in  his 
time.     "  An  estoppel  is  where  a  man  is  concluded  by  his  own 
act  or  acceptance  to  say  the  truth."    He  added:  *'  Touching 
estoppels,  which  are  a  curious  and  excellent  sort  of  learning,  it 
is  to  be  observed  that  there  are  three  kinds  of  estoppels,  viz. , 
by  matter  of  record,  by  matter  in  writing,  and  by  matter  in 
pais."    His  discussion  shows  clearly  that  '*  by  matter  in  writ- 
ing" he  meant  only  a  deed — a  writing  under  seal.     The  in- 
stances which  he  gave  of  estoppels  in  pais  were:  **  By  matter  in 
pais,  as  by  livery,  by  entry,  by  acceptance  of  rent,  by  partition, 
and  by  acceptance  of  an  estate."    These  instances  of  legal  es- 
toppels in  pais  are  not  included  within  the  "  equitable  estop- 
pels" which  form  the  subject-matter  of  the  present  section. 
Although  the  facts  from  which  equitable  estoppels  arise  are  all 
matters  in  pais  as  distinguished  from  records  and  deeds,  yet  the 
whole  doctrine  is  an  expansion  of  and  addition  to  the  original 
legal  estoppels  in  pais,  and  embraces  rules  unknown  to  the  law 
when  Lord  Coke  wrote.    Equitable  estoppel,  in  the  modern 
sense,  arises  from  the  conduct  of  a  party,  using  that  word  in  its 
broadest  meaning  as  including  his  spoken  or  written  words,  his 
positive  acts,  and  his  silence  or  negative  omission  to  do  any- 
thing.    Its  foundation  is  justice  and  good  conscience.    Its  ob- 
ject is  to  prevent  the  unconscientious  and  inequitable  assertion 
or  enforcement  of  claims  or  rights  which  might  have  existed  or 
been  enforceable  by  other  rules  of  the  law  unless  prevented  by 
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the  estoppel;  and  its  practical  effect  is,  from  motives  of  equity 
and  fair  dealing,  to  create  and  vest  opposing  rights  in  the  party 
who  obtains  the  benefit  of  the  estoppel.^  The  doctrine  of 
equitable  estoppel  is  pre-eminently  the  creature  of  equity.  It 
has,  however,  been  incorporated  into  the  law,  and  is  constantly 
employed  by  courts  of  law  at  the  present  day  in  the  decision  of 
legal  controversies.     Preserving  its  original  character,  and  de- 

^  Horn  V.  Cole,  51  N.  H.  287,  289.  sons  of  general  policy  a  record  is  held 
The  opinion  of  Perley,  C.  J.,  in  this  to  import  incontrovertible  verity;  and 
case,  13  such  an  admirable  and  accu-  for  the  same  reason  a  party  is  not 
rate  presentation  of  the  true  reasons  permitted  to  contnuiict  his  solemn  ad- 
and  grounds  of  the  doctrine,  pointing  missions  by  deed.  And  the  same  is 
out  so  clearly  the  distinctions  between  equally  true  of  legal  estoppel  by 
estoppel  from  conduct  as  a  creature  of  matter  in  pais,  •  *  •  Legal  es- 
equity,  and  estoppel  in  pais  at  law,  toppeU  exclude  evidence  of  the  truth, 
establishing  so  nrmly  on  the  solid  ana  the  equity  of  the  particular  case, 
foundation  of  justice  and  good  con-  to  support  a  strict  rule  of  law  on 
science  the  equitable  conception,  and  grounds  of  public  policy.  Equitable 
sustaining  so  completely  the  various  estoppels  are  admitted  on  the  exactly 
positions  of  the  text,  both  as  to  the  opposite  ground  of  promoting  equity 
nature  of  estoppel  as  a  rule  of  proper-  and  justice  of  the  individual  case  by 
ty,  contract,  or  remedy,  rather  than  preventing  a  party  from  asserting  his 
a  mere  rule  of  evidence,  and  as  to  the  rights  under  a  general  technical  rule 
essential  requisites — that  I  can  not  of  law,  when  he  has  so  conducted  him- 
refrain  from  quoting  it  at  some  length,  self  that  it  would  be  contrary  to 
Mr.  Ch.  Just.  Perley  says:  **The  equity  and  good  conscience  for  him  to 
cround  on  which  a  party  is  precluded  allege  and  prove  the  truth.  The 
from  proving  that  nis  representations  facts  upon  which  equit'^ble  estoppels 
on  which  another  has  acted  were  false,  depend,  are  usually  proved  by  oral 
is,  that  to  permit  it  would  l)e  contrary  evidence;  and  the  evidence  should 
to  equity  and  good  conscience.  *  *  *  doubtless  be  carefully  scrutinized, 
It  thus  appears  that  wliat  has  been  and  be  full  and  satisfactory,  before  it 
called  an  equitable  estoppel,  and  should  be  admitted  to  estop  the  party 
sometimes  with  less  propriety  an  es-  from  showing  the  truth,  et^pedatly  in 
toppel  in  pais,  is  properly  and  pecu-  cartes  ejecting  tJie  title  to  land.  But 
liarly  a  doctrine  of  equity,  originally  where  the  facts  are  clearly  proved, 
introduced  to  prevent  a  party  from  the  maxim  that  estoppels  are  odious — 
taking  a  disbonestand unconscientious  which  was  used  in  reference  to  legal 
advantage  of  his  strict  legal  rights —  estoppels,  because  they  shut  out  the 
thonghnow  with  us,  like  so  many  other  truth  and  justice  of  the  case — ought 
doctrines  of  equity,  habitually  ad-  not  to  be  applied  to  these  equitable 
ministered  at  law.  *  *  *  It  would  estoppels,  as  it  has  sometimes  been, 
have  a  tendency  to  mislead  us  in  the  inadvertently  as  I  think,  from  a  sup- 
present  inquiry,  as  there  is  reason  to  posed  analogy  with  the  legal  estoppel 
sus[>ect  that  it  has  sometimes  misled  by  matter  in  pais^  to  which  they  have, 
others,  if  we  should  confound  this  in  this  respect,  no  resemblance  what- 
doctrine  of  equity  with  the  legal  es-  ever.  *  *  *  In  this  equitable  es- 
toppel  by  matter  in  pais.  The  equita-  toppel  the  party  is  forbidden  to  set  up 
blc  estoppel  and  legal  estoppel  agree  his  legal  title,  oecanse  he  has  so  con- 
indecd  in  this,  that  they  both  pre-  ducted  himself  that  to  do  it  would  bo 
elude  from  showing  the  truth  in  the  contrary  to  equity  and  good  con- 
individual  case.  The  grounds,  how-  science.  As  in  other  cases  of  fraud 
ever,  on  which  they  do  it,  are  not  and  dishonesty,  the  circumstances  out 
only  differant,  but  directly  opposite,  of  which  the  question  may  arise  are  of 
The  legal  estoppel  shuts  out  the  truth,  infinite  variety,  and,  unless  courts  of 
and  alfio  t/ie  equity  and  juatice  of  the  law  are  willing  to  abdicate  the  duty 
individual  case,  on  account  of  the  of  administering  the  equitable  doc- 
supposed  paramount  importance  of  trine  efTectnally  in  the  suppression  of 
rigorously  enforcing  a  certain  and  un-  fraud  and  dishonesty,  the  application 
varying  maxim  of  the  law.     For  rea-  of  it  can  not  be  coniined  within  the 
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pending  upon  equitable  principles,  it  is  administered  in  the 
same  manner,  and  in  conformity  with  the  same  rules,  by  the 
courts  both  of  law  and  of  equity,  so  that  the  decisions  of  either 
class  of  tribunals  may  be  quoted  as  authorities  in  the  subse- 
quent discussion.  The  particular  applications  of  the  doctrine 
are  so  yarious  and  so  numerous,  that  no  attempt  will  be  made 
to  discuss  them  with  any  fullness.  I  shall  confine  myself  sim- 
ply to  an  explanation  of  the  general  principles  which  determine 

limit  of  any  narrow  technical  defini-  to  them  and  acted  on  them."  [After 
tion,  such  as  will  relieve  courts  from  citing  and  commenting  on  numerous 
looking,  as  in  other  cases  depending  decisions,  the  chief  justice  concludes, 
on  fraud  and  dishonesty,  to  the  cir-  p.  300.]  "Though  I  do  not  find  that 
cumstances  of  each  individual  case,  the  precise  point  taken  here  for  the 
Certain  general  rules  will  doubtless  plaintiff  has  been  directly  decided  in 
apply,  as  in  other  cases  where  relief  any  of  our  cases,  yet  the  general  cur- 
is  sought  on  such  grounds.  But  I  rent  of  our  decisions  on  the  subject 
find  myself  unable  to  acree  with  the  tends  to  a  liberal  application  of  the 
authorities  where  the  old  maxim  that  doctrine  for  the  suppression  of  fraud 
legal  estoppels  are  odious,  has  been  and  dishonesty,  and  the  promotion  of 
applied  to  this  equitable  estoppel,  and  justice  and  fair  dealing.  No  disposi- 
where  attempts  have  been  made  to  lay  tion  has  been  shown  in  the  courts  of 
down  strict  definitions  such  as  would  this  state  to  treat  this  equitable  es- 
d^eat  ike  remedy  in  a  large  proporlioti  toppel  as  odious,  and  emDarrasa  its 
of  the  eases  that  fall  wWun  the  princi-  application  by  attempts  to  confine  it 
pU  on  which  the  doctrine  is  founded,  within  the  limits  of  a  narrow  techni- 
The  doctrine  having  been  borrowed  cal  definition.  We  are  content  to  fol- 
from  equity,  courts  of  law  that  have  low  where  the  spirit  and  general  tone 
adopted  it  should  obviously  look  to  of  these  decisions  lead.  And  they 
the  practice  in  equity  for  their  guide  lead  plainly  to  the  conclusion,  that, 
in  tneir  application  of  it;  and  in  where  a  man  makes  a  statement  dis- 
equity  the  doctrine  has  been  liberally  claiming  his  title  to  property,  in  a 
applied  to  suppress  fraud  and  enforce  manner  and  under  circumstances  such 
honesty  and  fair  dealing,  without  any  as  he  must  understand  those  who 
attempt  to  confine  the  doctrine  with-  heard  the  statement  would  believe  it 
in  the  limits  of  a  strict  definition,  to  be  true,  and,  if  they  liad  an  inter- 
For  instance,  the  doctrine  has  not  m  est  in  the  subject,  would  act  on  it  as 
equity  been  limited  to  cases  where  there  true,  and  one,  using  his  means  of 
vxis  an  a^ual  intention  to  deceive.  The  knowledge  with  due  diligence,  acts 
cases  are  numerous  where  the  party,  on  the  statement  as  true,  the  party 
who  was  estopped  by  his  declarations  who  makes  the  statement  can  not 
or  his  conduct  to  set  up  his  legal  title,  show  that  his  representation  was 
was  ignorant  of  it  at  the  time,  and  of  false  to  the  injury  of  the  party  who 
course  could  have  had  no  actual  in-  believed  it  to  be  true  and  acted 
teution  to  deceive  by  concealing  his  on  it  as  such;  that  he  will  be  liable 
title.  Yet  if  the  circumstances  were  for  the  natural  consequences  of  his 
such  that  he  ought  to  have  informed  representation,  aifd  can  not  be  heard 
himself  i  it  has  been  held  to  be  contrary  to  say  that  the  party  actually  injured 
to  equity  and  good  conscience  to  set  was  not  the  one  he  meant  to  deceive, 
up  his  title,  though  he  was  in  fact  or,  that  his  fi-aud  did  not  take  effect 
ignorant  of  it  when  he  made  the  rep-  in  the  manner  he  intended."  These 
resentations.  Nor  is  it  nere^isary  in  views  will,  in  my  opinion,  reconcile 
equity  tfiat  the  intention  sliould  be  to  de-  much  apparent  conflict  of  judicial  de- 
ceive  any  particular  individual  or  indi-  cision;  they  certainly  furnish  tlie 
viduals.  If  the  representations  are  basis  of  principle  upon  which  the  ad- 
such,  and  made  in  such  circumstances,  ministration  of  the  doctrine  by  courts 
tliat  all  persons  interested  in  the  sub-  of  equity  must  be  rested.  See,  also, 
ject-matter  have  the  right  to  i*ely  on  Stevens  v.  Dennett,  61  N.  H.  324, 
tbcm  as  true,  their  truth  can  not  be  333,  per  Foster,  J.  {post,  in  note  under 
denied  by  the  party  that  has  made  §  805.) 
them  agamst  any  one  who  has  trusted 
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the  nature,  essential  elements,  operation,  and^ffect  of  tbe  equi- 
table estoppel,  and  to  a  brief  statement  of  a  few  important  ap- 
plications which  f L-equcutly  come  before  courts  of  equity.  For  a 
more  exhaustive  discussion  the  reader  is  referred  to  treatises  on 
the  law  of  estoppel. 

§  803.  How  far  Fraud  is  Essential  in  Equitable  Estop- 
pels.— There  is  a  theory  which  makes  the  essence  of  equitable 
estoppel  to  consist  of  fraud.  In  accordance  with  this  view,  the 
language  used  by  some  courts  in  defining  and  describing  the 
general  doctrine,  has  been  so  sweeping  and  positive,  that  taken 
literally  it  does  not  admit  the  possibility  of  such  an  estoppel 
unless  the  party  has  been  guilty  of  actual  intentional  fraud  in 
law;  and  thus  the  whole  doctrine  is  represented  as  virtually  a 
mere  instance  of  legal  fraud.  This  theory  is  not  sustained  by 
principle,  and  it  can  not  be  made  universal.  There  are  well- 
settled  cases  of  equitable  estoppel,  familiar  to  courts  of  equity, 
which  do  not  rest  upon  fraud,  and  instances  are  admitted  even 
by  the  courts  which  maintain  this  theory,  which  can  not  be 
said  to  involve  any  element  of  fraud  unless  by  a  complete  per* 
Tersion  and  misuse  of  language.  It  is,  -undoubtedly,  in  ac- 
cordance with  the  methods  long  pursued  by  courts  of  equity, 
to  apply  the  term  fraudulent  to  the  party  estopped,  in  the  fol- 
lowing manner.  It  is  in  strict  agreement  with  equitable  notions 
to  say  of  such  party,  that  his  repudiation  of  his  own  prior  con- 
duct which  had  amounted  to  an  estoppel,  and  his  assertion  of 
claims  notwithstanding  his  former  acts  or  words,  would  be 
fraudulent,  would  be  a/raud  upon  the  rights  of  the  person  ben- 
efited by  the  estoppel.  It  is  accurate,  therefore,  to  describe 
equitable  estoppel  in  general  terms,  as  such  conduct  by  a  party 
that  it  would  be  fraudulent,  or  a  fraud  upon  the  rights  of  an- 
other, for  him  afterwards  to  repudiate,  and  to  set  up  claims  in- 
consistent with  it.  This  use  of  the  term  has  long  been  familiar 
to  courts  of  equity,  which  have  always  treated  the  word  **  fraud*' 
in  a  very  elastic  manner.  The  meaning  here  given  to  fraud  or 
fraudulent  is  virtually  synonymous  with  "  unconscientious"  or 
"  inequitable."  In  exactly  the  same  manner,  and  with  exactly 
the  same  signification  given  to  the  word,  the  doctrine  of  specific 
enforcement  of  verbal  contracts  for  the  sale  of  land  when  part 
performed  by  the  plaintiff,  has  been  explained  by  saying  that 
it  would  be  fraudulent  for  the  defendant  to  contest  his  liability 
by  setting  up  the  statute  of  frauds  after  he  had  permitted  the 
plaintifif,  without  objection,  to  go  on  and  part  perform  the  ver- 
bal agreement.     In   this  explanation  courts  of  equity  do  not 
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luenn  that  the  defeudant's  conduct  in  denying  the  validity  of  the 
agreement  is  actual  fraud — a  willful  deception,  but  simply  that 
it  is  unconscientious;  much  less  do  they  assert  that  there  was 
actual  fraud — willful  deception — in  the  act  of  entering  into  the 
verbal  contract.  In  exactly  the  same  manner,  it  is  in  strict  ac- 
cordance with  equitable  conceptions  and  equitable  terminology, 
to  describe  as  fraud  or  fraudulent,  the  act  of  repudiating  con- 
duct which  had  constituted  an  estoppel,  and  of  asserting  claims 
inconsistent  therewith;  it  is  entirely  another  thing  to  say  that 
the  conduct  itself — the  acts,  words,  or  silence  of  the  party — 
constitutiDg  the  estoppel,  is  an  actual  fraud,  done  with  the 
actual  intention  of  deceiving.  I  would  venture  the  suggestion 
that  the  theory  which  regards  fraud  as  the  essence  of  equitable 
estoppel,  originated  in  courts  possessing  only  a  partial  and  lim- 
ited jurisdiction.  Such  courts,  administering  nearly  the  whole 
jurisprudence  by  means  of  legal  actions,  and  being  able  to  admit 
equitable  notions  only  so  far  as  they  could  be  harmoniased  with 
legal  dogmas  and  legal  procedure,  would  naturally  formulate 
the  doctrine  of  equitable  estoppel  in  such  a  manner  that  it 
should  become  a  rule  of  law  not  inconsistent  with  the  legal  sys* 
tem  as  a  whole^.  This  could  only  be  done  by  giving  prominence 
to  the  element  of  fraud,  and  by  making  it  in  fact  essential.  By 
this  method  equitable  estoppel  was  made  to  be  a  branch  or  ap- 
plication of  the  legal  rules  concerning  fraud.  The  theory  hav- 
iug  been  thus  formulated  by  tribunals  of  great  ability  and  high 
authority,  was  perhaps  adopted  by  other  courts  without  a  care- 
ful examination  of  its  occasion  and  origin.  When  all  the  vaii- 
eties  of  equitable  estoppel  are  compared,  it  will  be  found,  I 
think,  that  the  doctrine  rests  upon  the  following  general  prin- 
ciple: When  one  of  two  innocent  persons,  that  is,  persons 
each  guiltless  of  an  intei^tional,  moral  wrong,  must  suffer  a 
loss,  it  must  be  borne  by  that  one  of  them  who  by  his  conduct 
— acts  or  omissions — has  rendered  the  injury  possible.  This  is 
confessedly  the  foundation  of  the  rules  concerning  the  implied 
authority  of  agents,  which  are  declared  by  judges  of  the  high- 
est ability  to  be  applications  of  the  doctrine  of  equitable  es- 
toppel.^ This  most  righteous  principle  is  sufficient,  and  alone 
sufficient  to  explain  all  instances  of  such  estoppel,  and  al- 
though fraud  may  be,  and  often  is,  an  ingredient  in  the  conduct 
of  the  party  estopped,  it  is  not  an  essential  element,  if  tbe 
word  is  used  in  its  true  legal  meaning. 

^  See  North  River  B'lc  v.  Aymar,  3   v.  ITaven,  25  Id.  595;  Exchange  B*k 
Hill,  20-2;  Farmers  &  iM  s'  IVk  v.  Biitoh-    v.  Monteath,  2(i  Id.  50a. 
ers&  D's'  B'k,  10  N.  Y.  125;  Ghswold 
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§  804.  Definition. — From  the  foregoing  general  description 
it  will  appear,  I  think,  that  tbe  following  definition  is  accurate, 
nnd  covers  all  phases  and  applications  of  tbe  doctrine.  Equita- 
ble estoppel  is  tbe  effect  of  the  voluntary  conduct  of  a  party 
whereby  he  is  absolutely  precluded,  both  at  law  and  in  equity, 
from  asserting  rights  which  might  perhaps  have  otherwise  ex- 
isted, either  of  property,  of  contract,  or  of  remedy,  as  against 
another  person  who  has  in  good  faith  relied  upon  such  con- 
duct, and  has  l>een  led  thereby  to  change  his  position  for  the 
worse,  end  who  on  his  part  acquires  some  corresponding  right 
either  of  property,  of  contract,  or  of  remedy.* 

§  805.  Essential  Elements  Constituting  the  Estoppel. — 
In  conformity  with  the  principle  already  stated  which  lies  at 
the  basis  of  the  doctrine,  and  upon  the  authority  of  decisions 

*  This  definition,  it  will  be  observed,  by  such    fraud    to    beUeve  him   to 

differs  somewhat  in  form  from  that  act.'* 

often  given  by  text-writers.     It  is  The  first  clause  states  the  rule  in 

based  upon  an  abandonment  of  the  its    ordinary    applications,    and    the 

fiction  that  estoppel  is  a  mere  rule  of  author  cites  as  examples:  Pickard  v. 

evidence  not  affectinc  the  real  rights  Sears,  6  A»&  £.  469,  474;  Freeman  v. 

of   parties,   and  it  mcorporates   the  Cooke,  2  £zch.  G54,  601;  Howard  v. 

truth  that  the  party  estopped  loses,  Hudson,   2  E.    &  B.    1;  Knights  v. 

and  the  party  having  the  benefit  of  Wiffen,   L.   R.,   5  Q.   B.   660.     The 

the  estoppel  obtains,  a  right,  which  second  clause  states  the  rule  in  its 

may  be  of  property,  of  contract,  or  application  to  the  case  of  a  negligent 

sometimes  simply  ot  remedy.     In  his  act  causing  fraud.     As  examples,  he 

Digest  of  the  Law  of  Evidence  (p.  124),  cites  Young  v.   Grote,  4  Bing.    253, 

Sir  James   Fitzjames    Stephen    thus  whereA.  signed  blank  checks  and  gave 

formulates  the  doctrine:  '*  When  one  them  to  his  wife  to  fill  up  as  she 

person  by  anything  which  he  does  or  wanted  money.     She  fille<l  up  a  check 

says,  or  abstains  from  doing  or  saying,  for  £50  2s.  so  carelessly  that  room  vraa 

intentionally  causes  or  permits  another  left  for  the  insertion  of  figures  before 

person  to  believe  a  thin ff  to  be  true,  the   "50"  and   of  word's  before  the 

and  to  act  upon  such  belief  otherwise  **  fifty."    She  gave  the  check  to  A.*s 

than  but  for  that  belief  he  would  have  clerk  to  get  it  cashed.     Ho  inserted  a 

acted,  neither  the  i)erson  first  men-  3  before  the  60,  and  "  three  hundred 

tioned  nor  his  represontative  in  in-  and"  before  the   **  fifty,"  and    A.'s 

terest  is  allowed,  in  any  suit  or  pro*  banker  in  good  faith  paid  the  check  so 

ceeding  between    himself   and  such  altered  to  the  clerk:    Held,  that  A. 

person   or  hid   representative  in  in-  was  estopped  as  against  the  banker  to 

tcrcst,   to    deny    the    truth  of  that  claim  that  tlie  check  was  not  valid: 

thing.  Swan  v.  North  Br.  etc.  Co.,  2  H.  & 

"When  any  person,  under  a  legal  C.  175,  181,  per  Blackburn,  J.  A 
duty  to  any  other  person  to  conduct  man  carelessly  leaves  his  door  un- 
himself  with  reasonable  caution  in  the  locked,  whereby  his  goods  are  stolen, 
transaction  of  any  business,  neglects  He  is  not  estopped  from  denying  the 
that  duty,  and  when  the  person  to  title  of  an  innocent  purchaser  from 
whom  the  duty  is  owing  alters  his  the  thief.  The  author  also  cites  on 
position  for  the  worse  because  he  is  the  doctrine  generally,  B'k  of  Ireland 
misled  as  to  the  conduct  of  the  v.  Evans's  Charities,  5  H.  L.  Cos.  389; 
negligent  person  by  a  fraud,  of  which  Swan  v.  British  Auatr.  Co. ,  7  C  B. 
such  neglect  is  in  the  natural  course  N.  S.  400,  448;  7  H.  &  N.  003;  2  H. 
of  things  the  proximate  cause,  the  &C.  175;  Halifax  Guardians  v.  Wheel- 
negligent  person  is  not  permitted  to  wright,  L.  11.,  10  Exch.  183;  Carr  v. 
deny  that  he  acted  in  the  manner  London  &  N.  W.  ll'y,  L.  11.,  10  C  P. 
in  whicli  the   other  person  was  led  307,  31G,  317. 
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which  have  recognized  and  adopted  that  principle,  the  following 
are  the  essential  elements  which  must  enteif  into  and  form  a 
X^art  of  an  equitable  estoppel  in  all  of  its  phases  and  appli- 
cations. One  caution,  however,  is  necessary,  and  very  import- 
ant. It  would  be  unsafe  and  misleading  to  rely  on  these  gen- 
eral requisites  as  applicable  to  every  case,  without  exadiiuing 
the  instances  in  which   they  have  been  modified  or  limited. 

(1)  !rbere  must  be  conduct — acts,  language,  or  silence — amount- 
ing to  a  representation  or  a  concealment  of  material  facts. 

(2)  These  facts  must  be  known  to  the  party  estopped  at  the 
time  of  his  said  conduct,  or  at  least,  the  circumstances  must  be 
such  that  knowledge  of  them  is  necessarily  imputed  to  him. 

(3)  The  truth  concerning  these  facts  must  be  unknown  to  the 
other  party  claiming  the  benefit  of  the  estoppel,  at  the  time  when 
such  conduct  was  done,  and  cU  the  time  when  it  was  acted  upon 
by  him.  (4)  The  conduct  must  be  done  with  the  intention,  or 
at  least  with  the  expectation,  that  it  will  be  acted  upon  by  the 
other  party;  or  under  such  circumstances  that  it  is  both  natural 
and  probable  that  it  will  be  so  acted  upon.  There  are  several 
familiar  species,  in  which  it  is  simply  impossible  to  ascribe  any 
intention  or  even  expectation  to  the  party  estopped,  that  his  con- 
duct will  be  acted  upon  by  the  one  who  afterwards  claims  the 
benefit  of  the  estoppel.  (5)  The  conduct  must  be  relied  upon 
by  the  other  party,  and  thus  relying  he  must  be  led  to  act  upon 
it.  (6)  He  must  in  fact  act  upon  it  in  such  a  manner  as  to 
change  his  position  for  the  worse;  in  other  words,  he  must  so 
act  that  he  would  suffer  a  loss  if  he  were  compelled  to  surrender 
or  forego,  or  alter  what  he  has  done  by  reason  of  the  first  party 
being  permitted  to  repudiate  his  conduct  and  to  assert  rights 
inconsistent  with  it.'     It  will  be  seen  that  fraud  is  not  given 

^  I  shall  cite  only  a  few  of  the  lead-  Denman  thus  stated  the  nile:  **  The 

ing  and  ablest  decisions  which  illus-  rule  of  the  law  is  clear  that  where  one 

trate  the   text,  and  especially  those  by  his  words    or  conduct,  willfully 

which  do  not  admit  fraud  as  a  neces-  causes  another  to  believe  in  tlie  exist- 

sary  element  of  the  conduct  by  which  euce  of  a  certain  state  of  things,  and 

a  party  is  estopped.  Pickard  v.  Sears,  induces  him  to  act  on  that  belief,  so 

6  A.  &  E.  4(59,  474,  is   the  leading  as  to  alter  his  own  previous  position, 

case.     The  facts  substantially  were,  the  former  is  concluded  from  averring 

A.,  the  owner  of  chattels  in  B.'s  pos-  against  the  latter,  a  different  state  of 

session,  which  were  taken  in  execution  things  as  existing  at  the  same  time." 

by  C,  abstained  from  claiming  them  The  word  '*  willfully"  in  this  state- 

for  several  months,  and  conversed  with  ment  might  imply  that  fraud  was  a 

C.'s    attorney  about    them    without  necessai-y  ingredient  in  the  conduct 

mentioning  his  own  claim,  and  thus  which  creates  an  estopiiel.     Tlie  word 

impressed  C.  with  the  belief  that  the  was,  however,  exi)laiued  in  subsequent 

goods  belonged  to  B.     C.  sold  them,  decisions,  and  this  iutprpretationcom- 

and  this  was  held  sufficient  to  sustain  pletely  abandoned.      In  Freeuuiu  v. 

a  finding  that  A.  was  estopped.     In  Cooke,  2  Exch.  Gr>4,  Parke,  B.,  said: 

giving  the  opinion  of  the  court  Lord  *'The  rule  laid  down  in  Pickard  v. 
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as  an  essential  requisite  in  the  foregoing  statement.  It  is  not 
absolutely  necessary  that  the  conduct  mentioned  in  the  first 
subdivision,  should  be  done  with  a  fraudulent  purpose  or  intent, 
or  with  an  actual  and  fraudulent  intention  of  deceiving  the 
other  party;  nor  is  this  meaning  implied  by  any  of  the  Ian- 
linage  which  I  have  used.     The  adoption  of  such  an  element  as 

Sears,  was  to  be  considered  as  estab-    even  familiar  applications  of  the  es- 
lished;  but  that  by  the  term  *  willfully*    toppel,  where  it  is  not  only  impossi- 
in  that  rule,  must  be  understood,  if    ble  to  impute  to  the  party  estopped 
not  that  the  party  represents  that  to    any  actual  intention  that  his  conduct 
be  the  truth  which  he  knows  to  be    should  be  acted  ui>on   by  the  other 
untrue,  at  least  that  he   means  his    party,  but  even  where  the  conduct 
representation  to  be  acted  upon,  and    was  done  without  any  knowledge  or 
that  it  is  acted  upon  accordingly;  and    expectation  that  it  ever  would  be  so 
ii,  whatever  a  marCa  real  meaning  may   acted  upon  by  the  person  who  does 
&d,  he  so  conducts  himself  that  a  rea-    afterwards  act  upon  it  and  thus  ob- 
sonable  man  would  take  the  rcpresen-    tains  the  benefit  of  the  estoppel.     In 
tation  to  be  true,  and  believe  that  it   the  quite  recent  case  In  re  Bahia  etc. 
was  meant  that  he  should  act  upon  it,    By.,  L.  R.,  3  Q.  B.  584,  the  necessity 
and  did  act  upon  it  as  true,  the  party    of  fraud  as  an  essential  ingredient  of 
making  the  representation  would  be   the  conduct  was  again  denied,  the 
equally  precluded  from  contesting  its    court  holding  that  if  a  representation 
trath;   and  conduct  by  negligence  or    is  made  witli  the  intention  that  it 
omission,  when  there  is  a  duty  cast   shall  be  acted  upon  by  another,  and 
upon  a  person  bv  usage  of  trade  or   he  does  so  act  upon  it,  there  is  an  es- 
otherwise,  to  disclose  the  truth,  may    toppel.     Finally,  in  the  rule  as  care- 
often  have  the  same  effect;  as,  for  in-    fully  formulated  by  Mr.  Stephen  upon 
stance,  a  retiring  partner  omitting  to   the  basis  of  the  latest  English  decis- 
inform  his  customers  of  the  firm,  in   ions,  as  quoted  in  the  previous  note, 
the  usual  mode,  that  the  continuing    the  element  of  fraud  is  clearly  omitted, 
partners  were  no  longer  authorized  to    In  fact,  the  second  paragraph  of  his 
act  as  his  agents,  is  bound  by  all  con-    rule  includes  cases,  covered  by  the 
tracts  made  by  them  with  third  per-    foregoing  lan^age  of  Ch.  Baron  Pol- 
sons  on  the  faith  of  their  being  author-   lock,  where  there  is  even  no  intention 
ized."    In  the  still  later  case  of  Com-    on  ih.Q  part  of  the  one  estopped  that 
ish  V.  Abington,  4H.  &  N.  549,  Pollock,    his  conduct  should  be  acted  ui)on. 
C.  B.,  said  that  the  term  '^willfully"       American  cases  of  the  highest  an- 
as used  in  Pickard  v.  Sears,  meant    thority  are  no  less  explicit.     In  Con- 
simply  **  voluntarily,"  and  that  this    tinental  B*k  v.  B'k  of  the  Comm'th,  50 
was  its  established  signification.     He    K.  Y.  575,  581,  582,  Folder,  J.,  said: 
added  the  following  statement  of  the    *'  Is  the  plaintiJQf  estopped  from  main- 
general  rule:  *'  If  a  party  uses  language   taining  that  the  certificate  was  a  for- 
wliich,  ill  the  ordinary  course  of  busi-   gery,  and  the  admission  of  its  teller 
ness  and  the  general  sense  in  which,  an  innocent  mistake  ?    There  is  no 
words  arc  understood,  conveys  a  cer-   disagreement  as  to  the  general  de6ni- 
tain  meaning,  he  can  not  afterwards   tion  of   an  estoppel  in  paia.     It  is 
say  that  he  is  not  bound,  if  another,    agreed  that  there  must  have  been  some 
so  understanding  it,  has  acted  upon   act  or  declaration  of  the  plaintiff  or  of 
it.     If  any  person  by  a  course  of  con-   its  agent  to  the  defendant's  assignor, 
duet  or  by  artual  exjnreHsiona,  so  con-   which  so  affected  the  conduct  of  the 
ductit  himself  that  another  may  reason-   latter  to  their  injury,  as  that  it  would 
ably  infer  the  existence  of  an  agreement   be  unjust  now  to  permit  the  i)laintiff 
or  license,  whHhcr  the  party  intends   to  set  up  the  truth  of  the  case  to  the 
thai  he  should  do  so  or  not,  it  has  the   contrary  of  its  mistaken  act  or  declara- 
ej'ectthat  the  party  vsing  that  languayey    tion.     But  the  plaintiff  insists  that 
or  who  hai  so  conducted  himself  can   there  are  certain  limitations  to  be  put 
iwt  aftencards  gainsay  the  reasonable   upon  this  generality.     The  plaintiff 
inference  to  l)c.  dr<%wnfrom  the  words  or   claims  that  it  is  necessary  that  its  act 
conduct"    This  mode  of  stating  the    or  declaration  must  have  been  made 
general  rule  is  absolutely  necessary  to    with  the   intent  to   misleatl."     [The 
explain    numerous   wcU-settled    and   judge  examines    the    English    caaea 
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always  essential,  would  at  once  strike  out  some  of  tbe  most 
familiar  and  best  established  instances  of  equitable  estoppel. 
Undoubtedly  a  fraudulent  design  to  mislead  is  often  present  as 
an  ingredient  of  tbe  conduct  working  an  estoppel;  but  this  only 
renders  tbe  result  more  clearly  just,  and  if  I  may  use  tbe  ex- 
pression, more  conclusive.     There  is,  however,  a  class  of  cases, 

above  quoted.]  "We  hold  that  there  had  every  reason  to  expect  was  can- 
need  not  be,  upon  the  part  of  the  per-  ccled  and  discharged."  To  exactly 
son  making  a  declaration  or  doing  an  the  same  effect  is  Man.  k  Trad.  B^k 
act,  an  intention  to  mislead  the  one  v.  Hazard,  30  N.  Y.  226,  230,  ptr 
who  is  induced  to  rely  upon  it.  There  Johnson,  J.;  Barnard  v.  Campbell,  55 
are  cases  in  which  parties  have  been  N.  Y.  456,  462,  463.  Where  the  real 
estopped,  when  their  acts  or  declara-  owner  of  chattels  is  estopped  from  set- 
tions  have  been  done  or  made  in  igno-  ting  up  his  own  title  as  against  a  pur- 
ranee  of  their  own  rights,  not  knowing  chaser  from  a  third  person  who  was  in 
that  the  law  of  the  land  gave  them  possession  andsold  them  under  a  claim 
such  rights.  Here  certainly  there  of  ownership.  This  decision  expressly 
could  be  no  purpose  to  mislead  others,  rests  the  doctrine  of  equitable  ^toppel 
for  there  was  not  the  knowledge  to  in-  upon  the  general  principle  mentioned 
form  tiie  purpose,  and  both  parties  in  a  foregoing  paragraph  (§  802).  Al- 
were  equally  and  innocently  misled,  len,  J.,  said:  **The  defendants  can 
Indeed,  it  would  limit  the  rule  much  only  resist  the  claim  of  the  plaintiffs 
within  the  reason  of  it,  if  it  were  re-  to  the  merchandise,  by  establishing 
stricted  to  cases  where  there  wajs  an  an  equitable  estoppel  founded  upon 
element  of  fraudulent  purpose.  In  the  acts  of  the  plaintiffs,  and  in  appli- 
very  many  of  the  cases  in  which  the  cation  of  the  rule  by  which,  as  between 
rule  has  been  applied,  there  was  no  two  persons  equally  innocent,  a  loss 
more  than  negligence  on  the  part  of  him  resulting  from  the  fraudulent  acts  of 
who  was  estopped.  And  it  has  long  another,  shall  rest  upon  him  by  whose 
been  held  that  when  it  is  a  breach  of  act  or  omisision  the  fraud  has  been 

food  faith  to  allow  the  truth   to  be  made  possible.     *     *    *     *    In  such 

no^'n,  there  an  admission  will  estop,  a  case,  for  obvious  reasons,  the  law 

(Gay lord  v.  Van  Loan,  15  Wend.  308.)  raises  an  equitable  estoppel.     It  is  not 

There  are  decisions  where  the  rule  has  every  parting  with  the  i^ossession  of 

been  stated,  as  the  plaintiff  claims  it.  chattels  or  the  documentary  evidence 

We  have  looked  at  those  cited.     It  of  title,  that  will  enable  the  possessor 

was  not  necessary  to  the  conclusion  of  to  make  good  a  title  to  one  who  may 

the  court  in  them,  that  such  a  restric-  purchase  from  him.     The  owner  must 

tion  should  be  put  upon  the  rule."  go  further  and  do  some  act  of  a  nature 

The  court  further  keld^  that  it  is  not  to  mislead  third  persons  as  to  the 

necessary  that    a  party  should    act  true  nature  of  the  title.     Two  things 

ojjirfnaiivel f/n'pon  a  declaration,  in  or-  must  concur  to  create  an  estoppel  by 

der  to  claim  an  estoppel.     It  is  suffi-  which  an  owner  may  bo  deprived  of  his 

cient  if  he  had  tiie  means  in  his  posses-  property  by  the  act  of  a  third  person 

sion  of  protecting  his  rights  or  of  re-  without  his  assent,  under  the  rule  now 

storing  himself  to  his  original  position,  considered.  ( 1 )  The  owner  must  clothe 

and  in  reliance  upon  the  declaration,  the  person  assuming  to  dispose  of  the 

and  in  consequence  of  it,  he  refrains  property  with  the  apparent  title  to,  or 

from  using  those  means,  and  is  thereby  authority  to  dispose  of  it.     (2)  The 

injured;  his  claim  to  the  estoppel  is  person  alleging  the  estoppel  must  have 

good.     In  Blair  v.  Wait,  69  N.  Y.  1 13,  acted  and  parted  with  value  upon  the 

116,  the  court  said:  **Itis  not  neces-  faith  of  such  apparent  ownership  or 

sary  to  an  equitable  estoppel  that  the  authority,  so  that  ho  will  be  the  loser 

party  should  design  to  mislead.     It  is  if  the  appearances  to  which  ho  trusted 

enough  that  the  act  was  calculated  to  are  not  real.     In  this  respect  it  does 

mislciid  and  actually  did  mislead  the  not  differ  from  other  estoppels  iHyjau;." 

defendants,  while  acting  in  good  faith  See,  also,  in  support  of  the  text  and 

and  with  reasonable  care  and  dili-  of  the  general  requisites  there  stated: 

gence,  and  that  thereby  they  might  be  Waring  v.  Somlwm,  82  N.  Y.  C04; 

placed  in  a  position  which  would  com*  Hurd  v.  Kelly,  78  Id.  588,  697;  Mal- 

pel  them  to  pay  a  demand  which  they  loney  v.  Horau,  49  Id.  Ill,  115;  Jew- 
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of  which  an  example  is  given  in  the  foot-note,  where  fraudu- 
lent conduct  %8  essential — cases  in  which  an  owner  of  land  is 
precluded  from  asserting  his  legal  title  by  reason  of  intention- 
ally false  representations  or  concealments,  by  which  another 
has  been  induced  to  deal  with  the  land.  These  cases  are  at 
the  present  day  sometimes  treated  as  examples  of  equitable  es- 

ett  T.  Miller,  10  Id.  402,  406;  Shap-  pel  m  pais  against  tli^  legal  ovmer  of 
ley  Y.  Abbott,  42  Id.  443,  448;  St.  ?a;/cb  there  must  1)e  shown,  we  think, 
John  V.  Roberts,  31  Id.  441;  Brown  either  actual  fraud,  or  fault  or  negli- 
V.  Bowen,  30  Id.  519,  541;  Lawrence  ^ence  equivalent  to  fraud,  on  his  part 
V.  Bruwn,  5  Id.  394,  401 ;  Froet  v.  in  concealing  his  title;  or  that  he  was 
Saratoga  Mut.  Ins.  Co.,  5  Denio,  154,  silent  when  the  circumstances  would 
158;  Welland  Caxial  Co.  y.  Hathaway,  impel  an  honest  man  to  speak;  or  such 
8  Wend.  4S0,  483.  In  this  connec-  actual  intervention  on  his  part,  aa  in 
tion,  it  will  be  instructive  by  way  of  Storrs  v.  Barker,  6  Johns.  Ch.  166, 
contrast  to  ^uote  a  passage  from  a  very  so  as  to  render  it  just  tbat,  as  between 
recent  decision  by  the  New  York  him  and  the  party  acting  upon  his 
court  of  appeab,  iuvolving  a  particu^  suggestion,  he  should  bear  the  loss, 
lar  application  of  estoppel  %n  pais  in  Moreover  the  party  setting  up  the 
which  a  fraudulent  intent,  or  what  estoppel  must  be  free  from  the  impn- 
amounts  to  such  an  intent,  is  an  es*  tation  of  Inches  in  acting  upon  the  be- 
sential  element  of  the  conduct  which  lief  of  ownership  by  one  who  has  no 
creates  the  estoppel,  in  pursuance  of  right."  There  is  no  inconsistence  be- 
an equitable  principle  long  settled  by  tween  this  view  and  the  decisions  be- 
such  cases  as  Evans  v.  Bicknell,  6  fore  quoted.  In  the  first  sentence  of 
Ves.  174,  182,  and  Slim  v.  Croucher,  theextract  Andrews,  J.,  states  the  rule 
1  De  G.  F.  &  J.  518 — ^a  principle  which  ordinarily  applicable  in  exact  conform- 
hasbeenerroneously,  I  think,  regarded  ity  with  those  authorities;  ho  then 
as  the  foundation  of  all  equitable  passes  to  the  particular  case  controlled 
estoppel,  and  therefore  to  be  extended  by  a  special  equity.  Dezell  v.  Odcll, 
to  every  instance  of  it.  The  case  is  3  Hill,  215,  is  a  leading  case  on  the 
Trenton  Banking  Co.  v.  Sherman,  24  general  doctrine.  A  sheriff  levied  on 
Albany  Law  J.,  No.  20,  p.  390.  The  goods  by  execution  against  A.,  and  de- 
estoppel  allegetl  would  affect  the  title  livered  them  to  B.,  the  latter  giving 
to  land.  Tlie  action  was  brought  to  a  receipt  promising  to  redeliver  them 
charge  certain  land  of  the  defendant  to  the  sheriff  by  a  certain  day:  Held, 
with  the  payment  of  a  judgment,  that  B.  was  estopped  from  claiming  as 
Andrews  J.  said:  **As  a  general  against  the  sheriif  that  the  goods  De- 
rule  it  would  seem  to  be  just  that  if  a  longed  to  himself  and  not  to  A. 
person  does  an  act  at  the  suggestion  Bronson,  J.,  dissented  not  with  re- 
of  another,  the  other  shall  not  be  spect  to  the  law  of  estoppel,  but  only 
permitted  to  avoid  the  act  when  it  as  to  its  application  to  the  facts.  His 
turns  out  to  the  prejudice  of  an  ante-  opinion  contains  an  accurate  rfsum6  of 
cedent  right  or  interest  of  his  own,  some  necessary  elements  belonging  to 
although  the  advice  on  which  the  the  estoppel,  and  I  shall  quote  some 
other  party  acted  was  given  innocently  portions.  He  says  (p.  221):  **  When 
and  in  igiiora'nre  of  his  claim.  The  a  party  either  by  his  declaration 
authorities  establish  the  doctrine  that  or  conduct  has  induced  a  third  per- 
the  owner  of  land  may  by  an  act  in  son  to  act  in  a  particular  manner, 
vcttJf  preclude  himself  from  asserting  he  will  not  afterwards  be  permitted 
his  legal  title.  But  it  is  obvious  that  to  deny  the  truth  of  the  admission,  if 
the  doctrine  should  be  carefully  and  the  consequence  would  be  to  work  an 
sparingly  appUed,  and  only  on  the  injury  to  such  third  ])€rson,  or  to 
disclosure  01  clear  and  satisfactory  some  one  claiming  under  him.  Before 
grounds  of  justice  and  equity.  It  is  tlie  ])arty  is  concluded  it  must  appear, 
opposed  to  the  letter  of  the  statute  of  1.  That  he  lias  made  an  admission 
frauds,  and  it  would  greatly  tend  to  which  is  clearly  inconsistent  with  the 
the  insecurity  of  titles  if  they  were  evidence  he  proposes  to  give,  or  the 
allowed  to  be  affected  by  parol  evi-  title  or  claim  which  ho  proposes  to 
deuce  of  light  or  doubtful  character,  set  up;  2.  Tiiat  the  «)thcr  party  has 
To  authorize  the  finding  of  an  estop-  acted  upon   the  admission;    and,  3. 
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toppel.  The  principle,  however,  upon  which  they  depend,  was 
well  settled  by  courts  of  equity  long  before  the  doctrine  of 
equitable  estoppel  in  its  modern  form  was  first  announced,  and 
goes  in  its  remedial  operation  far  beyond  that  doctrine,  as  will 
more  fully  appear  in  subsequent  paragraphs.  I  would  agiiin 
remark  that  although  fraud  is  not  an  essential  element  of  the 
original  conduct  working  the  estoppel,  it  may  with  perfect  pro- 
priety be  said  that  it  would  be  fraudulent  for  the  party  to  re- 

That  he  will  be  injured  by  allowing  wherever,  in  good  conscience  and  hon- 

the  truth  of  the  admission  to  be  dis-  est. dealing,  he  ought  not  to  be  per- 

E roved."  After  quoting  several  cases,  initted  to  gainsay  them.  Thus,  neg- 
e  proceeds  (p.  224):  '*The  conduct  ligence  becomes  constructive  fraud — 
or  admission  which  precludes  the  although,  strictly  speaking,  the  actual 
party  must  be  plainly  inconsistent  and  intention  to  mislead  or  deceive  may 
irreconcilable  with  the  right  which  he  be  wanting,  and  the  party  may  l>e  in- 
afterwards  sets  up.  If  the  act  can  be  nocent,  if  innocence  and  negligence 
referred  to  an  honest  and  proper  may  be  deemed  compatible.  In  such 
motive,  the  party  will  not  be  con-  cases,  the  maxim  is  justly  applied  to 
eluded.  Hcane  v.  Borers,  9  B.  &  G.  him,  that  when  one  of  two  innocent 
577.  So,  too,  the  admission,  however  persons  must  suffer,  he  shall  suffer 
unequivocalitmay  be,  will  not  operate  who  by  his  own  acts  occasioned  the 
as  an  estoppel  unless  the  other  party  confidence  and  loss."  In  the  last  sen- 
has  acted  upon' it;  and  then  it  will  tence  the  judge  has  struck  the  "bed 
only  be  conclusive  in  favor  of  the  rock"  of  universal  principle,  ni>on 
party  who  has  so  acted,  and  persons  which  all  instances  of  equitable  estop- 
claiming  under  him,  and  not  in  favor  pel  must  be  founded,  if  they  are  to 
of  a  stranger.  Heane  v.  Rogers,  stand  with  any  firmness.  See,  also, 
supra;  Waflia  v.  Truesdell,  6  Pick.  Horn  v.  Ck)le,  51  N.  H.  287,  289,  per 
455."  The  decisions  of  the  Pennsyl-  Perley,  C.  J.  (quoted  ante^  note  under 
vania  courts  have  generally  leaned  §  802);  Morgan  v.  Railroad  Co.,  6 
strongly  in  favor  of  the  theory  that  Otto,  716;  Holmes  v.  Crowell,  73  N. 
an  actual  fraud  is  the  very  essence  of  C.  613,  627;  Anderson  v.  Armstead, 
every  such  estoppel  by  conduct.  In  69  III.  452,  454;  Voorhees  v.  Olm- 
a  very  late  case,  however,  Bidwell  v.  stead,  3  Hun,  744;  Clark  v.  CooliJge, 
Pittsburgh,  85  Pa.  St.  412,  417,  per  8  Kans.  189,  195;  Kuhl  v.  Mayor  etc. , 
Mercur,  J.,  it  is  held:  "It  may  now  23  N.  J.  Eq.  (8  C.  E.  Green),  84,  85; 
be  declared  as  a  general  rule  that  Rice  v.  Bunce,  49  Mo.  231,  234.  (In 
where  an  act  is  done,  or  a  statement  a  very  instructive  opinion,  Wagner, 
made  by  a  party,  the  truth  or  efficacy  J.,  while  using  the  general  expression 
of  which  it  would  be  a  fraud  on  his  that  fraud  is  an  essential  clement,  ex- 
part  to  controvert  or  impair,  the  char-  plains  it  by  showing  that  the  '*  fraud" 
acter  of  an  estoppel  shall  be  given  to  need  not  be  an  actual  intent  to  de- 
what  otherwise  would  be  mere  mat-  ceive  in  the  representation  which 
ter  of  evidence.  It  is  not  necessary  creates  the  estoppel;  the  "fraud"  may 
that  the  party  against  whom  an  es-  and  generally  docs  consist  in  the  sub- 
toppel  is  alleged  should  have  intended  sequent  attempt  to  controvert  the  rep- 
to  tleceivc;  it  is  sufficient  if  he  in-  resentation  and  to  get  rid  of  its 
tended  that  his  conduct  should  induce  effects,  and  thus  to  injure  the  one 
another  to  act  upon  it,  and  the  other,  who  has  relied  on  it.  The  same  ex- 
relying  on  it,  did  so  act."  In  Stevens  planation  would  doubtless  apply  to, 
V.  Dennett,  51  N.  H.  324,  330,  Foster,  and  show  the  real  meaning  of,  many 
J.,  after  reciting  the  essential  ele-  other  decisions  which  have  used  i^\Q 
men  ts  according  to  what  he  calls  "the  general  formula  that  fraud  is  esscn- 
common  definitions,"  and  substan-  tial).  McCabe  v.  Raiicy,  32  Ind.  309; 
tially  as  given  above  in  the  text,  adds:  Simpson  v.  Pearson,  1  Id.  65;  Harts- 
**  The  doctrine  seems  to  be  established  horn  v.  Potroff,  89  111.  509;  Talcott 
by  authority  that  the  conduct  and  ad-  v.  Brackett,  5  III.  App.  00;  Mich- 
iniasions  of  a  i)arty  ojperato  against  igau  etc.  Co.  v.  Parsell,  38  Mich.  475, 
liim  in   the   nature   oi  an    estoppel,  480. 
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pudiate  liia  conduct,  aud  to  assert  a  right  or  claim  in  contraven- 
tion tbereof.  Using  the  term  in  the  sense  frequently  given  to 
it  by  courts  of  equity,  and  as  explained  in  a  preceding  para- 
graph, this  statement  is  not  only  proper,  but  furnishes  an  accurate 
criterion  for  determining  the  existence  of  an  equitable  estoppel. 
§  806.  Theory  that  a  Fraudulent  Intent  is  Essential.— 
There  is,  as  has  already  been  mentioned,  a  theory  opproved  and 
adopted  by  the  courts  of  some  states,  which  makes  the  very 
essence  of  every  equitable  estoppel  or  estoppel  by  conduct  to 
consist  of  fraud;  and  affirms  that  an  actual  fraudulent  inten- 
tion to  deceive  or  mislead,  is  a  necessary  requisite  in  the  con- 
duct of  the  party — whether  acts,  words,  or  silence — ^in  order 
that  it  may  create  an  equitable  estoppel.  I  can  not  better  state 
this  theory  than  in  the  language  of  an  eminent  and  able  judge, 
which  has  frequently  been  adopted  as  being  an  accurate  ex- 
position of  the  general  doctrine.^    In  order  to  estop  a  party  by 

'  Boggs  V.    Merced   Min.   Co.,  14  of  Jersey,  1  O.  &  Ph.  91;  Martinez 

Cal.    270,    367,   368,  per  Field,   J.,  v.    Cooper,    2   Russ.    198;    Slim  v. 

adopted  in  Martin  v.  Zellerbach,  38  Croucher,  1  De  G.  F.  &  J.  618,  525. 

Cal.  300,  and  cases  cited.     It  should  This  equitable  rule  has  been  explained 

be  remarked  ^at  in  the  great  case  and  illustrated  in  the  foregoing  scc- 

of  Bogijjs   V.   Merced  Min.  Co.,  Mr.  tions  on  priorities,  §§686,  731,  aud  on 

Justice  Field  M'Ofl  not  treating  of  equi-  6ona  ^€  purchase,  §§779-782.      In 

table  estoppel  in  general.     He  vas  the    subsequent    case    of    Martin   y. 

discussing    the    particular    question,  Zellerbach,   38    Cal.   300,   the   court 

when  is  the  owner  of  land  precluded  adopted  the  exact  requisites  of  Mr. 

by  his  conduct  from  setting  up  his  Justice  Field,   but  omitted    his    re- 

Icgal  title  ?    In  formulating  the  rules  striction  of  them  to  cases  invoWing 

quoted   in  the  text,  he  did  not  an-  the   legal    title  to  land,   annoanced 

nonncc  them  as  governing  all  cases  of  them  as  governing  all  instances  of 

equitable  estoppel;  he  expressly  con-  equitable  estoppel,  and  applied  them 

fined    them    to    the    clasis   of    cases  to  a  case  invoiving    the    ownership 

under    consideration   by  saying:    In  of  chattels.     The  following  arc  addi- 

order  to  estop  a  person  by  his  ad-  tional  examples  of   decisions  which 

missions  or  declarations  from  setting  sustain  the  same  theory.     Brant  v. 

up  '*hi8  title  to  land."    The  author-  Virginia  Coal  Co.,  3  Otto,  326,  335, 

ities  which  he  quoted  were  Adams  on  per  Field,  J.:  **  It  is  difficult  to  see 

£q.,  p.  151  (marg.  pag.),  and  Story,  where  the  doctrine  of  equitable   es- 

§391.     The  reference  to  Adams  clearly  toppel  comes  in  here.     For  the  appli- 

indicates  the  doctrine  which  Judge  cation  of  that  doctrine  there  must 

Field  was  following.      The  general  generally  be  some  intended  deception 

subject  there  treated  of  by  Adams  is  m  the  conduct  or  declarations  of  the 

**  the  equity  of  a  party  who  has  been  party  to  be  estopped,  or  such  gross 

misled  is  superior  to  his  who  has  will-  negligence  on  his  part  as  amounts  to 

fully  misled  him."     The  particular  constructive  fraud,  by  which  another 

rule  referred  to  is:  "If  a  person  in-  has  been  misled  to  his  injury."    [lie 

terested  in  an  estate  knowingly  mis-  quotes  a  passage  from  Story  £q.  Jur. 

leads  another  into  dealing  with  the  §391.]      "Thus   it    is   said  by  the 

estate  as  if  he  were  not  interested,  he  supreme  court  of  Pennsylvania,  that 

will  be  postponed  to  the  party  misled,  the  primary  around  of  this  doctrine 

and  compelled  to  make  Ids  representa-  is  that  it  would  be  fraud  in  a  party  to 

Hon  aperifically  good.**    This  rule  is  assert  what  his  previous  conduct  had 

illustrated  by  such  cases  as  Evans  v.  denied,   when  on  *he  faith  of  that 

BickncU,  6  Ves.  174;  Filling  v.  Armi-  denial  others  had  acted.     The  element 

tage,  12  Id.  78,  84;  Williams  v.  Earl  of  fraud  is  essential  either  in  tlie,  inteti- 
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bis  conduct,  admissions,  or  declarations,  the  following  are  es- 
sential requisites.  It  must  appear: .  (1)  That  the  party  makiog 
his  admission  by  his  declaration  or  conduct,  ^yas  apprised  of 
the  true  state  of  his  own  title;  (2)  That  he  made  the  admission 
wilh  the  express  intention  to  deceive^  or  with  such  careless  or  cul- 
pable negligence  as  to  amount  to  constructive  fraud;  (3)  That 
the  other  party  was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  all  means  of  acquiring  such  knowl- 
edge; (4)  That  he  relied  directly  upon  such  admission,  and  will 
be  injured  by  allowing  its  truth  to  be  disproved. 

§  807.  Fraudulent  Intent  Necessary  in  an  Estoppel 
Afieoting  the  Legal  Title  to  Land. — The  particular  case  re- 
ferred to  in  the  foregoing  foot-note  requires  a  fuller  explana- 
tion. It  is  a  purely  equitable  doctrine  settled  long  before  the 
modern  rules  of  equitable  estoppel  by  conduct.  It  is  confined 
to  estates  in  land.  The  general  rule  is  that  if  a  person  inter- 
ested in  an  estate  knowingly  misleads  another  into  dealing  with 
the  estate  as  if  he  were  not  interested,  he  will  be  postponed  to 

tion  of  the  party  estopped,  or  in  the  Where  an  estoppel  by  conduct  is  al- 
efert  of  the  cvklrnce  which  he  sets  up.  leged  to  prevent  a  legal  owner  of  land 
It  would  seem  that  in  the  enforce-  from  asserting  his  legal  title,  courts 
ment  of  an  estoppel  of  this  character,  of  o<^uity,  in  order  to  avoid  the  literal 
with  respect  to  the  title  of  property,  requirements  of  the  statute  of  frauds, 
such  as  will  prevent  a  party  from  as-  were  driven  to  the  element  of  fraud  in 
sertin^  his  legal  rights,  and  the  effect  the  conduct  as  essential.  (Sec  the 
of  which  will  be  to  transfer  the  en-  text,  §§  805,  807).  The  passage  quoted 
joyment  of  the  property  to  another,  from  Judge  Story  is  dealing  with  this 
the  intention  to  deceive  and  mislead,  long-settled  ride  of  equity,  and  not 
or  negligence  so  gross  as  to  be  culpa-  with  the  subject  of  equitable  estoppel 
ble,  ^ould  be  clearly  established,  in  general.  When  this  special  rule  is 
There  are  undoubtedly  cases  where  a  made  universal,  its  inconsistency  with 
party  may  be  concluded  from  assert-  many  familiar  instances  of  equitable 
mg  his  original  rights  to  property  in  estoppel  becomes  apparent,  and  Judge 
consequence  of  his  acts  or  conduct  in  Field  is  forced  to  escape  from  the  an- 
which  the  presence  of  fraud  actual  or  tagonism  by  denying  that  these  in- 
constructive  is  wanting;  as  where  one  stances  do  in  fact  belong  to  the  doc 
of  two  innocent  parties  must  suffer  trine.  If  this  conclusion  1)0  correct, 
from  the  negligence  of  another,  he  then  some  of  the  most  important  and 
through  whose  agency  the  negligence  well-settled  species  of  the  estoppel, 
was  occasioned  will  be  held  to  bear  uniformly  regarded  as  such  by  text-' 
the  loss;  and  where  one  has  received  writers  and  courts,  must  be  abandoucd, 
the  profits  of  a  transaction,  he  is  not  and  the  beneficent  doctrine  itself  must 
permitted  to  deny  its  validity  while  be  curtailed  in  its  operation,  to  one 
retaining  its  benents.  But  such  cases  particular  class  of  cases.  This  result 
are  generally  referable  to  other  prin-  is  in  direct  opposition  to  the  tendency 
ciples  than  iJiat  of  equitable  estoppel,  of  judicial  decision  and  of  the  dis- 
al though  the  same  result  is  produced."  cussions  of  text- writers.  Sec,  also, 
With  great  deference  to  the  opinion  Dorlarque  v.  Cress,  71  HI.  380,  381, 
of  so  able  a  judge,  I  think  his  error  in  382;  MicKinzie  v.  Steele,  18  Ohfo  St. 
this  passage  is  evident.  It  consists  38,  41  (a  dictum);  Eldred  v.  IIazlett*a 
in  taking  a  special  rule,  established  Adm'r,  33  Pa.  St.  307;  Khodcs  v. 
from  motives  of  policy  for  a  particu-  Ghilds  64  Id.  (14  P.  F.  Sm.)  IC; 
lar  condition  of  fact,  and  raising  it  White  v.  Langdon,  30  Vt.  509. 
to  the  position  of  a  universal  rule. 
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the  party  misled,  and  compelled  to  make  bis  representation  spe- 
cifically good.     It  applies  to  one  who  denies  bis  own  title  or  in- 
cumbrance wben  inquired  of  by  another  who  is  about  to  pur- 
chase the  land  or  to  loan  money  upon  its  security;  to  one  who 
knowingly  suffers  another  to  deal  with  the  laud  as  though  it 
were  his  own;  to  one  who  knowingly  suffers  another  to  expend 
money  in  improvements,  without  giving  notice  of  his  own  claim, 
and  the  like.     This  equity,  being  merely  an  instance  of  fraud, 
requires  intentional  deceit,  or  at  least  that  gross  negligence 
which  is  evidence  of  an  intent  to  deceive.     In  the  language  of 
a  most  recent  decision,  to  preclude  the  owner  of  land  from  as- 
serting his   legal  title  or  interest  under  such  circumstances, 
"  there  must  bo  shown  either  actual  fraud,  or  fault,  or  negli- 
gence equivalent  to  fraud  on  his  part  in  concealing  his  title;  or 
that  he  was  silent  when  the  circumstances  would  impel  an 
honest  man  to  speak;  or  such  actual  intervention  on  his  part  as 
in  Slorrs  y.  Barker,  so  as  to  render  it  just  that,  as  between  him 
and  the  party  acting  upon  his  suggestion,  he  should  bear  the 
loss."    What  is  the  reason  of  this  rule  ?    It  is  accurately  ex- 
plained in  the  same  decision.     While  the  owner  of  land  may 
by  his  acts  in  pais  preclude  himself  from  asserting  his  legal 
title,  ''it  is  obvious  that  the  doctrine   should   be  carefully 
and  sparingly  applied,  and  only   on  the  disclosure  of   clear 
and  satisfactoiy  grounds  of  justice  and  equity.     //  is  opposed 
to  the  letter  of  the  statute  of  frauds,  and  it  would  greatly  tend 
to  the  insecurity  of  titles  if  they  were  allowed  to  be  affected 
by  parol    evidence   of    light    or  doubtful    character."      The 
most  important  "  ground  of  justice  and  equity"  admitted  by 
courts  of  equity  to  uplift  and  displace  the  statute   of  frauds 
concerning  legal  titles  to  land,  by  fastening  a  liability  u^^ou  the 
wrong-doer,  is  fraud.     There  are  many  instances  in  which  equity 
thus  compels  the  owner  of  land  to  forego  the  benefits  of  his 
legal  title  and  to  admit  the  equitable  claims  of  another,  in  di- 
rect contravention  of  the  literal  requirements  of  the  statute, 
but  they  all  depend  upon  the  same  princi2)le.     The  rule  under 
consideration  is  strictly  analogous  to  another  familiar  rule  that 
a  legal  owner  of  land  can  not  be  turned  into  a  trustee  ex  delicto 
by  any  mere  words  or  conduct.     A  constructive  trust  ex  delicto 
can  never  be  impressed  upon  land  as  against  the  legal  title  by 
any  verbal  stipulation  however  definite  nor  by  any  mere  con- 
duct; such  trust  can  only  arise  where  the  verbal  stipulation  and 
conduct  together  amount  to   fraud   in   the   contemplation   of 
equity.     Both  the  rule  under  consideration  and  the  rule  con- 
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cerning  trusts  rest  upon  the  same  reasons.  The  doctrine  had 
its  origin,  as  has  been  said,  prior  to  and  independently  of  the 
modern  doctrine  of  equitable  estoppel  by  conduct,  and  was 
confined  in  its  operation  to  courts  of  equity.  Even  at  the  pres- 
ent day,  this  particular  instance  of  the  equitable  estoppel  by 
which  the  owner  of  land  is  precluded  from  asserting  his  legal 
title,  is  distinctively  equitable;  it  is  not  admitted  and  enforced 
at  law,  except  in  states  where  the  principles  of  equity  are  admin- 
istered through  the  means  of  legal  actions  and  remedies,  and  in 
those  where  legal  and  equitable  rights  and  reliefs  are  combined 
in  the  administration  of  justice  under  the  reformed  procedure.^ 
§  808.  Requisites,  Further  Dlustrated :  The  Ck>nduot.  — 
My  limits  of  space  do  not  permit  a  detailed  discussion  of  these 
general  requisites.  I  can  only  state  them  in  the  briefest  man- 
ner, and  must  refer  to  the  cases  cited  in  the  foot-note,  and  to 
treatises  upon  estoppel,  for  an  ampler  treatment.  In  fact,  the 
more  specific  rules,  the  varying  phases  of  opinion,  and  the  par- 
tial conflict  of  decision,  have  arisen  in  actions  at  law  rather  than 
in  equity.  The  treatment  of  the  subject  by  courts  of  equity  has 
generally  been  simple,  uniform,  and  consistent.  The  conduct 
creating  the  estoppel  must  be  something  which  amounts  either 
to  a  representation  or  a  concealment  of  the  existence  of  facts; 
and  these  facts  must  be  material  to  the  rights  or  interests  of  the 
part}*^  afifected  by  the  representation  or  concealment,  and  who 
claims  the  benefit  of  the  estoppel.  The  conduct  may  consist  of 
external  acts,  of  language  written  or  spoken,  or  of  silence.^    The 

^  Trenton  Banking  Co.  v.  Sherman,  Glees,  3  Tenn.  Ch.  433;  Hart  v.  Giles, 

24  Alb.  L.  J.  390;  IJogga  v.  Merced  M.  67  Mo.  175;  Godfrey  v.  Thornton,  46 

Co.,  14  Cal.  279,  367,308;  Brant  v.Va.  Wise.   677;   Gregg  v.   Von  Pliul,    1 

Coal  Co.,  3  Otto,  3-26,  335;  Evans  v.  Wall.  274,  per  Davis,  J.;  Breeding  v. 

Bicknell,  6  Vcs.  174;  Pilling  v.  Arm-  Stamper,    18  B.  Mon.    175;    Hill  v. 

itage,   12  Id.    78,    84;    Martinez  v.  Epley,  31   Pa.   St.    331,   334.     This 

Cooper,   2  Kuss.    198;    KichoUou   v.  species  of  equitable  estoppel  belongs 

Hooper,  4  My.  &  Cr.  179;  Williams  v.  to  the  jurisdiction  of  etuiity,  and  is 

Earl  of  Jersey,  Cr.  &  Ph.  91;  E.  I.  Com-  not  available  at  law.     Wimmer  v. 

pany  V.  Vincent,  2  Atk.  83;  Huneer-  Ficklin,  14  Bush,  193;  Kelly  v.  Ilon- 

ford  V.  Earle,  2  Vem.  261;  Wendell  dricks,  57  Ala.  193;  Hayes  v.  Living- 

V.  Van  Kensselaeri  1  Johns.  Ch.  .^44;  ston  34  Mich.  384. 
Storrs  V.  Barker,  6  Id,  166;  actual  in-       *  Examples  by  actti  or  by  words. — 

tent  to  deceive  not  always  necessary;  Caimcross  v.  Lorimer,  7  Jur.  N.  S. 

gross  negligence  in  forgetting  a  fact  149;  Pulsford  v.  Richards,  17  Beav. 

contrary  to  the  statement  actoa  upon;  87;  Bridger*s  Case,  L.  R.,  9  Eq.  74; 

Slim  v.  Croucher,  1  De  G.  F.   &  J.  Mitchell^  Case,  Id.,  Id.  363;  Ebbett's 

518,  525,528;  but  see  Spencer  v.  (Jarr.  Case,  Id.,  5  Ch.  302  (cases  where  a 


Brown,  59  Ga.   450;  Stewart  v.  Mix,  51  N.  H.  287,290;  Stevens  v.  Dennett, 

30  La.  An.  (Part.  2)  1036;  Lippmins  51  Id.  324;  Zuchtmann  v.  Roberts,  109 

V.  McCranie,  Id.  1251;  Lamar  Co.  v.  Mass.  53;  Continental  B'k  v.  B'k  of 

Clements,  49  Tex.  347;  Bloomsteiu  v.  Comm'th,  50  N.  Y.  676;  Barnard  v. 
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facts  represented  or  concealed  mast,  in  general,  be  either  exist- 
ing  or  past,  or  at  least  represented  to  be  so.  A  statement  con- 
cerning future  facts  would  either  be  a  mere  expression  of  opin- 
ion, or  would  constitute  a  contract  and  be  governed  by  rules 
applicable  to  contracts.^ 

§  809.  Same :  Knovrledge  of  the  Truth  by  the  Party 
Estopped. — The  truth  concerning  these  material  facts  repre- 
sented or  concealed,  must  be  known  to  the  party  at  the  time 
when  his  conduct,  which  amounts  to  a  representation  or  conceal- 
ment, takes  place;  or  else  the  drcumslances  must  be  such  that  a 
knowledge  of  the  truth  is  necessarily  imputed  to  him,*  The  rule 
has  sometimes  been  stated,  as  though  it  were  universal,  that  an 
actual  knowledge  of  the  truth  is  always  indispensable.  It  is, 
however,  subject  to  so  many  restrictions  and  limitations,  as  to 
lose  its  character  of  universality.  It  applies  in  its  full  force 
only  in  cases  where  the  conduct  creating  the  estoppel  consists 
of  silence  or  acquiescence.*  It  does  not  apply  where  the  party, 
although  ignorant  or  mistaken  as  to  the  real  facts,  was  in  such  a 
position  that  he  ought  to  have  known  them,  so  that  knowledge 
will  be  imputed  to  him.  In  such  case,  ignorance  or  mistake 
will  not  prevent  an  estoppel.^    Nor  does  the  rule  apply  to  a 

Campbell,  65  Id.  436;  Dezell  v.  Odell,  Young  v.  Vough,  23  N.  J.  Eq.  (8  C. 
3  Hill,  215;  Oakland  P.  Co.  v.  Rier,  E.  Green),  325;  Weber  v.  Weatherby, 
62  Cal.  270;  Dresbach  v.  Minnis,  45  34  Md.  656;  Silloway  v.  Neptune  Ina. 
Id.  223;  Comstock  v.  Smith,  26  Mich.  Co.,  12  Gray,  73;  Socieiy  etc.  v.  Le* 
306;  Peters  v.  Jones,  35  Iowa,  612;  high  Valley  R.  R.,  32  N.  J.  Eq.  329; 
Thomas  v.  Pullis,  56  Mo.  211;  Rice  Viele  v.  Judson,  82  N.  Y.  32, 39;  Ham- 
V.  Groffman,  Id.  434,  435;  People  v.  lin  t.  Sears,  82  Id.  327. 
Brown,  67111. 435;  Connihan  v.  Thomp-  *  Jorden  v.  Money,  5  H.  L.  Cas.  185; 
son.  111  Mass.  270  (not estopped);  Mc-  Langdon  v.  Doud,  10  Allen,  433;  6  Id. 
Kiozio  V.  Steele,  18  Ohio  St.  38, 41  (not  423;  White  v.  Walker,  31 111.422,  437; 
estopped);  Eaton  v.  New  Eng.  Tel.  Co.,  White  v.  Ashton,  61  N.  Y.  280. 
68  Me.  523;  Southard  v.  Sutton,  68  Id.  *  Holmes  v.  Crowell,  73  N.  C.  613; 
675;R€edv.  Crapo,  127Mass.39;Tay-  Stevens  v.  Dennett,  51  N.  H.  324, 
lor  V.  Brown,  31  N.  J.  Eq.  163  (not  333;  Smith  v.  Hutchinson,  61  Mo.  83; 
estopped);  Board  of  Trustees  etc.  v.  Clark  v.  Coolidge,  8  Eans.  189;  Second 
Serrett,  31  La.  An.  719;  Jeffries  v.  Nat.  B'k  v.  Walbridge,  19  Ohio  St. 
Clark,  23  Kans.  448;  Hartshorn  r.  419;  Adams  v.  Brown,  16  Id.  75;  B'k 
Potroff,  89  lU.  509;  Talcott  v.  Brack-  of  Hindustan,  L.  R.,  6  C.  P.  54,  222; 
ett,  5  III.  App.  60.  Laverty  v.  Moore,  33  N.  Y.  658;  Reed 
Examples  by  eVence.  — Caimcross  v.  v.  McCourt,  41  Id.  435;  Raynor  v. 
Loriraer,  7  Jur.  N.  S.  149;  Gregg  v.  Timerson,  51  Barb.  617;  Strong  ▼. 
Wells,  10  A.  k  E.  90;  Gregg  v.  Von  Ellsworth,  26  Vt.  366;  Thrall  v. 
Phul,  1  WaU.  274;  RaUroad  Co.  v.  Lathrop,  30  Id.  307;  Whitakerv.  Wil- 
Dubois,  12  Id.  47;  Rubber  Co.  v.  Good-  liams,  20  Conn.  98;  Liverpool  Wharf 
year,  9  Id.  788;  Niven  y.  Belknap,  2  v.  Prescott,  7  Allen,  494;  4  Id.  22; 
Johns.  573;  Hall  v.  Fisher,  9  Barb.  Kincaid  v.  Dormey,  61  Mo.  652; 
17,  31;  Hope  v.  Lawrence,  60  Id.  258;  Rutherford  v.  Tracy,  48  Id.  325;  Dor- 
Chapman  v.  Chapman,  59  Pa.  St.  214;  larque  v.  Cress,  71  HI.  380,  382; 
Lawrence  v.  Luhr,  65  Id.  236;  Hill  v.  Graves  v.  Blondell,  70  Me.  190. 
Epley,  31  Id.  331,  334;  Ives  v.  North  ^  See  cases  in  last  note. 
Canaan,  33  Conn.  402;  Taylor  v.  Ely,  *  Irving  Nat.  B'k  v.  Alley,  79  N.  Y. 
25  Id.  250;  Guthrie  v.  Qumn,  43  Ala.  636,  640;  Pulsford  v.  Richards,  17 
661;   Abrams  v.   Scale,  44  Id.  297;  Beav.  87;  Lefeverv.  Lefever,30N.  Y. 
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party  who  bas  not  simply  acquiesced,  but  vbo  bos  actively  in- 
terfered by  acts  or  words,  and  wbose  affirmative  conduct  bas  tbua 
misled  anotber/  Finally,  tbe  rule  does  not  apply,  even  in  oases 
of  mere  acquiescence,  wben  tbe  ignorance  of  tbe  real  facts  was 
occasioned  by  culpable  negligence.' 

§  810.  SaniQ :  Ignoranoe  of  the  Truth  by  the  Other 
Party. — Tbe  trutb  concerning  tbese  material  facts  must  be 
unknown  to  tbe  otber  party  claiming  tbe  benefit  of  tbe  estoppel, 
not  only  at  tbe  time  of  tbe  conduct  wbicb  amounts  to  a  repre- 
sentation or  concealment,  but  also  at  tbe  time  wben  tbat  con- 
duct is  acted  upon  by  bim.  If,  at  tbe  time  wben  be  acted,  sucb 
party  bad  knowledge  of  tbe  trutb,  or  bad  tbe  means  by  wbicb 
witb  reasonable  diligence  be  could  acquire  tbe  knowledge  so 
tbat  it  would  be  negligence  on  bis  part  to  remain  ignorant  by 
not  using  tbose  means,  be  can  not  claim  to  bave  been  misled  by 
relying  upon  tbe  representation  or  concealment.'  If,  tberefore, 
at  tbe  time  of  tbe  representation  tbe  party  to  wbom  it  was 
made  was  ignorant  of  tbe  real  facts,  but  before  be  acted  upon 
it,  tbe  statement  was  contradicted  by  its  autbor,  or  be  became 
informed  of  tbe  trutb,  be  could  not  claim  an  estoppel.^  It  bas 
been  said  tbat,  in  cases  of  alleged  estoppel  by  conduct  affecting 
tbe  title  to  land,  tbe  record  of  tbe  real  title  would  furnisb  a 
means  by  wbicb  tbe  otber  party  migbt  ascertain  tbe  trutb,  so 
tbat  be  could  not  claim  to  be  misled,  and  could  not  insist  upon 
an  estoppel.'  Tbis  conclusion,  if  correct  at  all,  is  correct  only 
witbin  very  narrow  limits,  and  must  be  applied  witb  tbe  great- 

27;  Horn  v.  Cole,  61  N.  H.  287,  per  Brant  v.  Virginia    Coal  etc.   Co.,  3 

Perley,  C.  J.;  Mut.  Life  Ins.  Co.  v.  Otto,  326;  HolmeB  v.  Crowell,  73  N. 

Norris,  31  N.  J.  Eq.  683,  685,  686.  C.  613;  Plummer  v.  Mold,  22  Minn. 

*  In  such  a  case  the  party  mi^ht  not  16;  Clark  y.  Coolidge,  8  Kans.  189; 

only  be  ignorant  or  mistaken,  out  he  Bigelow  y.  Topliff,  2o  Vt.  273;  Odlin 

might  even  believe  his  own  statements  v.  Gove,  41  N.   U.  465;    Wallis  v. 

to  DO  true.    This  is  a  plain  applica-  TVnesdell,   6    Pick.   455;    Carter    v. 

tion  of  the  principle  that  where  one  Champion,  8Conn.  548, 554;  Rapaleev. 

of  two  innocent  persons  must  suffer,  Stewart,  27  N.  Y.  310;  Hill  v.  Epley, 

the  loss  will  fall  upon  him  whose  con-  7  Casey,  331;  Fisher  v.  Mossman,  11 

duct  made  it  possible:  Hurdv.  Kelly,  Ohio  St.  42;  Bales  v.  Perry,  51  Mo. 

78  N.  Y.  588,  597;  Irving  Nat.  B'k  v.  449;  Rennie  v.  Young,  2  De  G.  &  J. 

Alley,  79  Id.  536, 540;  Cloud  v.  Whit-  136;  Wythe  v.  City  of  Salem,  4  Saw- 

ing,  38  Ala.  57;  Beaupland  v.  McKeen,  yer,  88;  Stevens  v.  Dennett,  51  N.  H. 

4Casey,  124,131;  Millingarv.  Sorg,56  324,  333;  Rice  v.  Bunco,  49  Mo,  231, 

Pa.  St.  (5  P.  F.  Sm.)  215,  225.  234;  Mut.  Life  Ins.  Co.  v.  Norris,  31 

'Sweezey  v.  Collins,  40  Iowa,  640;  N.  J.  Eq.  583. 

Rice  V.  Bunce,  49  Mo.  231,  234;  Cal-  *  Freeman  v.  Cooke,  2  Exch.  654; 

houn  V.   Richardson,  30  Conn.  210;  and  see  Howard  v.  Hudson,  2  E.  A; 

Preston  v.  Mann,  25  Id.  118;  Smith  B.  1. 

V.  Newton,  38  III  230;  Stone  v.  Gr.  »  Hill  v.  Epley,  7  Casey,  331;  Knouff 

West.  Oil  Co.,  41   Id.  85;    Slim  v.  v.  Thompson,  4  Harris,  357;  Goundie 

Croucher,  1  Do  G.  F.  &  J.  618;  and  v.  Northampton  W.  Co.  7  Barr.  233; 

sec  Adams  v.  Brown,  16  Ohio  St.  75.  Fisher  v.  Mossman,  11  Ohio  St.  42. 

'  Davenport  v.  Turpin,  62  Cal.  270; 
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est  caution.  It  must  be  strictlj  confined  to  cases  where  the 
conduct  creating  the  alleged  estoppel  is  mere  silence.  If  the 
real  owner  resorts  to  any  affirmative  acts  or  words,  or  makes 
any  representation,  it  would  be  in  the  highest  degree  inequita- 
ble to  permit  him  to  say  that  the  other  party  who  had  relied 
upon  his  conduct  and  had  been  misled  thereby,  might  have 
ascertained  the  falsity  of  his  representations.^ 

§  811.  Saxae :  Intention  of  the  Party  Who  is  Estopped. — 
It  has  frequently  been  said,  in  most  general  terms,  that  the 
conduct  amounting  to  a  representation,  in  order  to  constitute 
an  estoppel,  must  be  done  with  the  intention,  by  the  one  who 
is  to  be  estopped,  that  it  shall  be  acted  upon  by  the  very  person 
who  claims  the  benefit  of  the  estoppel — or,  as  is  sometimes 
said,  that  it  shall  be  acted  upon  by  another  person.  In  short, 
there  must  always  be  the  intention,  that  the  conduct  shall  be 
acted  upon  either  by  some  person,  or  by  the  very  person  who 
afterwards  relies  upon  the  estoppel.'  While  such  intention 
must  sometimes  exist,  and  while  the  proposition  is  therefore 
true  in  certain  cases,  it  would  be  vexy  misleading  as  a  universal 
rule.  In  many  familiar  species  of  estoppels  no  intention  can 
possibly  exist.  The  requisite,  as  applicable  to  them,  is  well  ex* 
pressed  by  an  eminent  judge  in  a  recent  decision.  It  is  not 
"  necessary  in  equity,  that  the  intention  should  be  to  mislead 
any  particular  individual  or  individuals.  If  the  representations 
are  such,  and  made  in  such  circumstances,  that  all  persons  in- 
terested in  the  subject  have  the  right  to  rely  on  them  as  true, 
their  truth  can  not  be  denied  by  the  party  that  has  made  them, 
against  any  one  who  has  trusted  to  them  and  acted  on  them. 
\  Where  a  man  makes  a  statement  in  a  manner  and  under  circum- 
stances such  as  he  must  understand  those  who  heard  the  state- 

^  The  principle  upon  which  this  con-  how  far  a  person  may  avoid  the  effect 

elusion  depends  is  fully  discussed  in  of  his  own  positive  representations,  by 

the  subsequent  chapter  upon  fraud,  insisting  that  the  other  party  should 

under  the  head  of   representations,  not  have  relied  on  them. 
See  Storrs  v.  Barker,  6  Johns.  Ch.       'Turner  v.  Coffin,  12  Allen,  401; 

166;  BaVis  v.  Handy,  37  N.  H.  65;  Pierce  v.  Andrews,  6  Cush.  4;  Kuhl 

Hill  v.  Epley,  7  Casey,  331;  Proctor  v.  Mayor  etc.,  23  N.  J.  Eq.  (8  C.  E. 

v.  Keith,  12  B.  Mon.  252;  Colbert  v.  Green),  84,  85;  Wilcox  v.  Howell,  44 

Daniel,  32  Ala.  314,  316;  Clapham  v.  N.  Y.  398;  Brown  v.  Bowen,  30  Id. 

Shillito,7  Beav.  146, 149, 160,  per  Lord  519;   Holdane  v.  Cold  Spring,  21  Id. 

Langdalc;  Brysdale  v.  Mace,  2  Sm.  &  474;  Carroll  v.  Manchester  ete.  R.  K., 

Giff.  225,  230;  Price  v.  Macauley,  2  111   Mass.    1;    Clark  v.  Coolidge,  8 

Be  G.  M.  &  G.  339,  346,  per  Knight  Kans.  189,  195;  Stevens  v.  Dennett, 

Bruce,  L.  J. ;  Wilson  v.  Short,  6  Hare,  51  K.  H.  324, 333;  McCabe  v.  Eaney, 

366,  37S;  Harnett  v.  Baker,  L.  K,  20  32  Ind.  309;  Simpson  v.  Pearson,  31 

Eq.  50.    Although  these  cases  are  not  Id.  1,  5;  Eaton  v.  New  Eng.  Tel.  Co. 

decided  upon  the  doctrine  of  estoppel,  68  Me.  63;  Southard  v.  Sutton,  68  Id, 

yet  they  well  illustrate  the  question,  575. 
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znent  would  believe  to  be  true,  and,  if  tbey  bad  an  interest  in 
tbe  Bubject-matter,  would  act  on  as  true;  and  one,  using  bis 
means  of  knowledge  witb  due  diligence,  acts  on  tbe  statement 
as  true,  tbe  party  wbo  makes  tbe'  statement  can  not  sbow  tbat 
bis  representation  was  false,  to  tbe  injury  of  tbe  party  wbo  be- 
lieved it  to  be  true,  and  acted  on  it  as  sucb;  tbat  be  will  be  lia- 
ble for  tbe  natural  consequences  of  bis  representation,  and  can 
not  be  beard  to  say  tbat  tbe  party  injured  was  not  tbe  one  be 
meant  sbould  act."  ^  Tbis  mode  of  stating  tbe  doctrine  may  in 
equity,  apply  to  every  kind  of  estoppel,  even  to  tbose  by  wbicb 
an  owner  of  land  is  precluded  from  asserting  bis  legal  title. 
Tbere  is,  bowever,  a  large  class  in  wbicb  not  only  an  intention 
directed  towards  a  particular  individual  or  towards  individuals 
in  general,  is  absent,  but  a  contrary  intention  tbat  tbe  party's 
representation  is  not  to  be  acted  upon  at  all,  may  be  present. 
Tbe  class  includes  all  tbose  instances  wbere  an  owner  of  things 
in  action  or  of  chattels,  bas  either  designedly  or  negligently 
clothed  a  third  person  witb  tbe  apparent  title  and  power  of  dis- 
position, and  tbis  person  transfers  them  to  a  purchaser  in  good 
faith  wbo  relies  upon  tbe  apparent  power  of  sale  tbey  conferred 
upon  him.  Tbe  original  owner  is  estopped  by  bis  conduct 
from  asserting  bis  right  of  property,  and  tbe  bona  fide  purchaser 
acquires  a  perfect  title  by  estoppel,  in  direct  contravention  of 
tbe  rules  of  law  wbicb  would  otherwise  control.  It  is  a  com- 
plete misconception  to  say  that  these  instances  do  not  depend 
upon  tbe  doctrine  of  equitable  estoppel,  but  upon  tbat  of 
negligence.  On  tbe  contrary  tbey  have  been  uniformly  rested 
by  courts  upon  tbe  theory  of  estoppel,  and  are  among  the 
strongest  and  most  distinctive  illustrations  of  tbe  efficacy  of 
tbat  theory.  In  fact,  it  is  only  by  means  of  the  doctrine  of  estoppel, 
tbat  tbe  original  owner  can  be  divested  of  bis  title  in  opposi- 

1  Horn  V.  Cole,  61  N.  H.  287,  per  son,  2  E.  &  B.  1;  In  re  Bahia  &  S.  P. 

Perley,  C.  J. :  The  same  doctrine  was  R'y,  L.  R.,  3  Q.  B.  684,  per  CJockbum, 

laid  down  in  Cornish  y.  Abington,  4  C.  J.    As  illustrations  see  Young  v. 

H.  &  N.  649,  by  Pollock,  C.  B.     "  K  Grote,  4  Bing.  253;   B'k  of  Ireland  v. 

any  person,  by  a  course  of  conduct  or  Evans,  6  H.  L.  Cas.  389;   Swan  v. 

by  actual    expressions,  so   conducts  Br.  &  Austr.  Co.,  7  C.  B.  (N.  S.)  400; 

himself  that  another  may  reasonably  7  H.  &  K.  603;  2  H.  &  C.  175;  Hali- 

infer  the  existence  of  an  agreement  or  fax  Guardians  v.  Wheelwright,  L.  R., 

license,  whether   the   party  intends  10  Exch.  183;  Carr  v.  Lond.  &  N.  W. 

that  he  should  do  so  or  not,  it  has  the  R'y,  L.  R.,  10  C.  P.  307,  316,  317;  An- 

effcct  that  the  party  using  that  Ian-  derson  v.  Armstead,  69  111.  452,  454; 

guage,  or  who  has  so  conducted  him-  Rice  v.  Bunce,  49  Mo.  231,  234,  per 

self,  can  not  afterwards  gainsay  the  Wagner,  J.;  Mut.  Life  Ins.   Co.    v. 

reasonable  inference  to  be  drawn  from  Norris,  31  N.  J.  Eq.  683,  685;  Man. 

his  words  or  conduct."    To  the  same  &  Trad.  B'k  v.   Hazard,  30  N.   Y. 

effect  are  Freeman  v.  Cooke,  2  Exch.  226,  230. 
654,  2>er  Parke,  B.;  Howard  v.  Hud- 
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tion  io  the  rales  of  tlie  law  concerning  the  transfer  and  acquisi- 
tion of  property.  There  is  no  rule  of  law  or  of  equity,  by  which 
an  owner  through  mere  negligence  can  be  divested  of  his  legal  title 
io  thitigs  in  action  or  chattels.^  The  cases  where  the  particular 
intention,  mentioned  in  the  general  rule,  seems  to  be  the  most 
essential,  are  those  in  which  an  owner  or  one  haying  an  inter- 
est in  property,  especially  in  land,  deals  concerning  it  directly 
with  a  third  person,  and  by  his  words,  acts,  or  silence  when  he 
ought  to  speak,  makes  representations  with  respect  to  his  title 
or  interest.  In  order  to  be  estopped  from  asserting  his  title  or 
interest,  he  must  intend  that  his  representation  should  be  acted 
upon  by  the  party  influenced  by  his  conduct.' 

§812.  Same:  The  Conduct  must  be  Relied  upon,  and  be 
anloducement  for  the  Other  Party  to  Act.— Whatever  may 
be  the  real  intention  of  the  party  making  the  representation,  it 
is  absolutely  essential  that  this  representation,  whether  consist- 
ing of  words,  acts,  or  silence,  should  be  believed  and  relied 
upon  as  the  inducement  for  action  by  the  party  who  claims  the 
benefit  of  the  estoppel,  and  that  so  relying  upon  it,  and  induced 
by  it,  he  should  take  some  action.  The  cases  all  agree  that 
there  can  be  no  estoppel,  unless  the  party  who  alleges  it  relied 
upon  the  representation,  was  induced  to  act  by  it,  and  thus  re- 
lying and  induced,  did  take  some  action.'  Finally,  this  action 
must  be  of  such  a  nature  that  it  would  have  altered  the  legal 

^  Examples  of  this  mlo  as  applied  Quicksilver  M.  Co.,  78  Id.  159,  187; 
to  certificates  of  stock  and  other  thinsa  Hurd  v.  Kelly,  Id.  588,  597;  Barnard 
in  action.  McNeil  v.  Tenth  Nat.  B'k,  v.  Campbell,  55  Id.  456,  462;  Malloney 
40  N.  Y.  325;  Moore  v.  Metropolitan  v.  Koran,  49  Id.  Ill,  115;  Jcwett  v. 
B'k,  55  Id.  41;  Combes  v.  Chandler,  Miller,  10  Id.  402,  406;  Man.  &  Trad. 
33  Ohio  St.  178;  and  see  anU,  §  710,  B'k  v.  Hazard,  30  Id.  226,  230;  Van 
where  these  and  other  cases  are  fully  Densen  v.  Sweet,  51  Id.  378;  Daveu- 
stated.  As  applied  to  other  propet'ty,  port  v.  Turpin,  43  Cal.  597*  602; 
Barnard  v.  Campbell,  55  N.  Y.  456,  vVheelock  v.  Town  of  Hardwick,  48 
4()2;  Man.  &  Trad.  B'k  v.  Hazard,  30  Vt.  19;  St.  Jo.  Man.  Co.  v.  Daggett, 
Id.  226,  230;  Anderson  v.  Armstead,  84  IlL  556;  DorUrque  v.  Cress,  71  111. 
69  111.  452,  454;  Hamlin  v.  Sears,  82  380;  Anderson  v.  Armstead,  69  111. 
N.  Y.  327.  This  class  of  estoppels  is  452;  Carroll  v.  Manchester  etc.  R.  R. , 
virtually  the  same  as  that  described  111  Mass.  1 ;  Voorhees  v.  Olmstead,  3 
by  Sir  James  Fitzjames  Stephen,  in  Htm,  744;  Horn  v.  Cole,  51  N.  H. 
the  second  paragraph  of  his  general  287;  Stevens  v.  Dennett,  51  Id.  324, 
formnla  quoted  ante^  in  note  under  333;  Clark  v.  Coolidge,  8  Kans.  189, 
§  804,  except  that  negligence  of  the  195;  Kuhl  v.  The  Mayor,  23  N.  J.  Eq. 
owner  is  not  always  a  necessary  ele-  84;  Rice  v.  Bunce,  49  Mo.  231,  234; 
ment.  See  the  English  cases  there  State  v.  Laies,  52  Id.  396;  McCabe  v. 
cited,  and  also  in  the  last  preceding  Raney,  32  Ind.  309;  Simpson  v.  Pear- 
note,  son,  31  Id.  1,  5;  McKinzie  v.  Steele, 

'  See  anU,  §  807,  and  cases  cited  in  18  Ohio  St.  38,  41 ;  Eaton  v.  N.  E.  Tel. 

note.  Co.,  68  Me.  63;  Southard  v.  Sutton, 

*  Howard  v.  Hudson,  2  E.  &  B.  1;  68  Id.  675;  Graves  v.  Blondell,  70  Id 

Cumen  v.  The  Mayor,  79  K.  Y.  511,  190;  Mut.  Life  Ins.  Co.  v.  Norris,  31 

514;  Waring  v.  Somborn,  82  Id.  604;  N.  J.  Eq.  583;  Eitel  v.  Bracken,  38 

Grissler  v.  Powers,  81  Id.  57;  Kent  v.  N.  Y.  Super.  Ct.  7. 
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position  of  the  party  for  the  worse,  unless  the  estoppel  is  en- 
forced. He  must  have  placed  himself  in  such  a  situation,  that 
he  would  suffer  a  loss  as  the  consequence  of  his  action,  if  the 
other  party  were  allowed  to  deny  the  truth  of  his  representa- 
tion or  repudiate  the  effects  of  his  conduct.^  Although  this  ac- 
tion is  usually  affirmative,  yet  such  affirmative  action  is  not  in- 
dispensable. It  is  enough  if  the  party  has  been  induced  to 
refrain  from  using  such  means,  or  taking  such  action  as  lay  in 
his  power,  by  which  he  might  have  retrieved  his  position  and 
saved  himself  from  loss.' 

§  813.  Operation  and  Extent  of  the  Estoppel.— The 
measure  of  the  operation  of  an  estoppel  is  the  extent  of  the 
representation  made  by  one  party  and  acted  on  by  the  other. 
The  estoppel  is  commepsurate  with  the  thing  represented,  and 
operates  to  put  the  party  entitled  to  its  benefit  in  the  same  po- 
sition as  if  the  thing  represented  were  true.'  With  respect  to 
the  persons  who  are  bound  by  or  who  may  claim  the  benefit  of 
the  estoppel,  it  operates  between  the  immediate  parties  and 
their  privies,  whether  by  blood,  by  estate,  or  by  contract.  A 
stranger,  who  is  not  a  party  nor  a  privy,  can  neither  be  bound 
nor  aided.*  Since  the  whole  doctrine  is  a  creature  of  equity 
and  governed  by  equitable  principles,  it  necessarily  follows,  that 
the  party  who  claims  the  benefit  of  an  estoppel  must  not  only 
have  been  free  from  fraud  in  the  transaction,  but  must  have 
acted  with  good  faith  and  reasonable  diligence,  otherwise  no 
equity  will  arise  in  his  favor,* 

§  814.  Same :  As  Applied  to  Married  Women. — Upon 
the  question  how  far  the  doctrine  of  equitable  estoppel  by  con- 
duct applies  to  married  women,  there  is  some  conflict  among 
the  decisions.    The  tendency  of  modem  authority,  however,  is 

^  Cases  cited  in  last  note;  also  For-  K.  J.  L.  (4  Vroom),  81;  Philadelphia 

syth  V.  Day,  46  Me.  178,  Id?;  Cum-  v.    Williamson,   10  Phila.  176;  Dim- 

mings  V.  Webster,  43  Id.  192;  Holden  ston  v.  Paterson.  2  C.  B.  (N.  S.)  495. 

V.    Torrey,    31    Vt.    690;    Bitting's  *  Simpson  v.  Pearson,  31  Ind.  1,  p^^ 

Appeal,  6  Harris,  211;  Cole  v.  Bo-  Elliott,  C.  J.;  Eaton  v.  N.  E.  Tel. 

lard,   10  Id.  431;    Newman    v.    Ed-  Co.,  68  Me.  63;  Southard  v.  Sutton, 

wards,  10  Casey,  32;  Truan  v.  Keiffer,  68  Id.  675;  Wright  v.  Hazcn,  24  Vt. 

31  Ala.  136;  Railroad  Co.  v.  Dubois,  143;  Parker  v.  Crittenden,  37  Conu. 

12  WalL  47;  East  v.  Dolihite,  72  N.  148;   McCravey  v.  Remson,  19  Ala. 

C.  502.  430;  Kinnear  v.  Ma<5key,  85  111.  96; 

^  Continental  Bit  v.  Bank  of  Com-  Murray  v.  Sells,  53  Ga,  257;  Peters  v. 

in'th,  50  K.  Y.  575,  and  cases  cited  Jones,  35  Iowa,  512;  Thistle  v.  Bn- 

by  Folger,  J. ;  Voorhees  v.  Olmstead,  ford,  50  Mo.  278;  Gould  v.  West,  32 

3  Hun,  744.  Tex.  338. 

Hirisfiler  v.  Powers,  81  N.  Y.  57,  *  Thome  v.  Mosher,  20  K.  J.  Eq. 

7)<?r  Andrews,  J. ;  Tilton  V.  Nelson,  27  (5  C.  E.  Green),  257;  Royce  v.  Wa- 

l>arb.   595;  Pickett  v.    Merch.    Nat.  trous,  73  N.  Y.  597;  Wilcox  v.  How- 

B'k,  32  Ark.  346;  Iklurray  v.  Jones,  ell,  44  Id.  398;  Moore  v.  Bowman,  47 

50  Go.  109;  CampbeU  v.  Nichols,  33  N.  H.  494. 
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strongly  towards  the  enforcement  of  the  estoppel  against  mar- 
ried women  as  against  persons  sui  juris,  with  little  or  no  limita- 
tion on  account  of  their  disability.  This  is  plainly  so  in  states 
where  the  legislation  has  freed  their  property  from  all  interest 
or  control  of  their  husbands,  and  has  clothed  them  with  partial 
or  complete  capacity  to  deal  with  it  as  though  they  were  single.^ 
Even  independently  of  this  legislation  there  is  a  decided  pre- 
ponderance of  authority  sustaining  the  estoppel  against  her, 
either  when  she  is  attempting  to  enforce  an  alleged  right,  or  to 
maintain  a  defense.'  There  are,  however,  decisions  which  hold 
in  effect,  that  since  a  married  woman  can  not  be  directly  bound 
by  her  contracts  or  conveyances,  even  when  accompanied  with 
fraud,  so  she  can  not  be  indirectly  bound  through  means  of  an 
estoppel;  and  the  operation  of  the  estoppel  against  her  must 
be  confined  to  cases  where  she  is  attempting  affirmatively  to  en- 
force a  right  inconsistent  with  her  previous  conduct  upon  which 
the  other  party  has  relied.'  These  decisions  seem  to  be  in  op- 
position to  the  general  current  of  authority. 

§  815.  Same :  As  Applied  to  Infants. — The  disability  of 
infancy  seems  to  have  limited  the  operation  of  the  equitable  es- 
toppel more  than  that  of  coverture.  Since  an  infant  is  not 
directly  bound  by  his  ordinary  contracts  unless  ratified  after  he 
becomes  of  age,  so  obligations  in  the  nature  of  contract  will 
not  be  indirectly  enforced  against  him  by  means  of  an  estoppel 
created  by  his  conduct  while  still  a  minor.  On  the  other  hand, 
an  equitable  estoppel  arising  from  his  conduct  may  be  inter- 
posed, with  the  same  effect  as  though  he  were  adult,  to  prevent 

*  Wherever  statutes  have  gone  fur-  v.  Higgens,  L.  R.,  2  Eq.  638,  644; 

therand  enabled  married  women  to  Jones  v.  Frost,  L.  R.,  7  Cn.  773,  776; 

enter  into  contracts  as  though  single,  Bigelow  v.  Foss,  69  Me.  162;  Frazier 

there  is,  of  course,  no  reason  why  the  v.  Gelston,  35  Md.  298;   Brinkerhoff 

doctrine  of  estoppel  should  not  apply  v.  Brinkerhoff,  23  N.  J.  Eq.  (8 .0.  E. 

to  them  without  any  limitation.  Diu-  Green)  477,  483;  Carpenter  v.  Carpen- 

gens  v.  Clancey,  67  Barb.  566;  Fryer  ter,  25 Id. (10 Id.)  194; Drake  v. Glover, 

V.  Rishell,  84  Fa.  St.  621;   Towles  v.  30  Ala.  382;  Connolly  v.  Branstler,  3 

Fisher,   77   N.   C.   437;    Godfrey  v.  Bush,  702;  Couch  v.  Sutton,  1  Grant's 

Thornton,  46  Wise.  677;  and  even  she  Cas.   114;   McCuUough  v.  Wilson,  9 

may  thus  be  estopped  by  the  acts  of  Harris,  436;  and  see  the  cases  cited 

her  husband.      McCaa  v.  Woolf,  42  in  the  last  note. 
Ala.  389;  Bodine  v.  Killeen,  63  N.  Y.       'Lowell  v.  Daniels,  2   Gray,  161; 

93;     Treman  v.  Allen,    15  Hun,   4;  Merriam  v.  Boston  R.  R.,  117  Mass. 

Hockett  V.  Bailey,  86  III.  74;  but  see,  241;    Bemis  v.  Call,   10  Allen,  512; 

for  circumstances  in  which  she  has  Oglesby  Coal  Co.  v.  Pasco,  79  111.  164; 

been  held  not  estopped,  Ogleaby  Coal  Kane  Co.  v.  Herrington,  50  Id.  232; 

Co.  V.   Pasco,  79  111.    164;    Upshaw  Williams  v.  Baker,  71  Pa.  St,  (21  P. 

V.  Gibson,  53  Miss.  341;   McBeth  v.  F.  Sm.)  476;  (ilidden  v.  Strupler,  62 

Tralme,  69  Mo.  642.  Id.  (2  Id.)  400;   Rumfelt  v.  Clemens, 

^  This  is  certainly  the  effect  of  mod-  10  Wright,  455;  Keen  v.  Hartman,  12 

em   English  decisions.      Stafford   v.  Id.  497.     In  Lowell  v.  Daniels,  nupra, 

Stafford,  1  Dc  G.  &  J.  193;  Skottowe  this  view  was  maintained  with  great 

V.  Williams,  7  Jur.  (N.  S.)  118;  Jones  force  and  ability. 


280  EQurrr  jubispbudenge. 

him  from  affirmatively  asserting  a  right  of  property  or  of  con- 
tract in  contravention  of  his  conduct  upon  which  the  other 
party  has  relied  and  been  induced  to  act/ 

§  816.  Important  Applioations  in  Eqiiity.  Aoquies- 
cence. — In  addition  to  the  foregoing  discussion  of  principles, 
I  shall  state  very  briefly  some  of  the  applications  which  have 
most  frequently  been  made  by  courts  of  equity.  Acquiescence 
is  an  important  factor  in  determining  equitable  rights  and  rem* 
edies,  in  obedience  to  the  maxims,  He  who  seeks  equity  must 
do  equity,  and  He  who  comes  into  equity  must  come  with  clean 
hands.  Even  when  it  does  not  work  a  true  estoppel  upon 
rights  of  property  or  of  contract,  it  may  operate  in  analogy  to 
estoppel — may  produce  a  quasi  estoppel — upon  the  rights  of 
remedy.    These  two  effects  will  be  described  separately. 

§  817.  Acquiesoence  as  Preventing  Rights  of  Remedy. 
Acquiescence  in  the  wrongful  conduct  of  another  by  which  one's 
rights  are  inVaded,  may  often  operate,  upon  the  principles 
of  and  in  analogy  to  estoppel,  to  preclude  the  injured  party 
from  obtaining  many  distinctively  equitable  remedies  to  which 
he  would  otherwise  be  entitled.  This  form  of  quasi  estoppel 
does  not  cut  off  the  party's  title,  nor  his  remedy  at  law;  it  sim- 
ply bars  his  right  to  equitable  relief,  and  leaves  him  to  his 
legal  actions  alone.  In  order  that  this  effect  may  be  produced^ 
the  acquiescence  must  be  with  knowledge  of  the  wrongful  acts 
themselves,  and  of  their  injurious  consequences;  it  must  be 
voluntary,  not  the  result  of  accident,  nor  of  causes  rendering 
it  a  physical,  legal,  or  moral  necessity,  and  it  must  last  for  an 
unreasonable  length  of  time,  so  that  it  will  be  inequitable  even 
to  the  wrong-doer  to  enforce  the  peculiar  remedies  of  equity 
against  him,  after  he  has  been  suffered  to  go  on  unmolested, 
and  his  conduct  apparently  acquiesced  in.  It  follows  that  what 
will  amount  to  a  sufficient  acquiescence  in  any  particular  case, 
must  largely  depend  upon  its  own  special  circumstances.  The 
equitable  remedy  to  which  this  quasi  estoppel  by  acquiescence 
most  frequently  applies,  is  that  of  injunction,  preliminary  or 
final,  when  sought  by  a  proprietor  to  restrain  a  defendant  from 
interference  with  easements,  from  committing  nuisances,  from 

'  Dorlarqiie  v.  Cress,  71  HI.  380;  Eq.  (11  C.  E.  Green),  128;  Overton  v. 

McBeth  V.  Trauhe,  69  Mo.  642;  Mont-  Banister,  3  Hare,  503;  Ex  parte  Unity 

gomery  v.  Gordon,  51  Ala.  377;  Up-  etc.  Ass'n,  3  Do  G.  &  J.  63;  Nelson  v. 

rfiaw  V.  Gibson,  53  Miss.  341;  Handy  Stocker,  4  Id.  458;   Esron  v.  Nicho- 

V.  Noonan,  61  Id.   166;   Padficld  v.  las,  1  De  G.  &  Sm.  118;  Stikeman  v. 

Pierce,  72  111.  500;  Wilkinson  v.  Fil-  Dawson,  1  Id.  90;  Wright  v.  Snowe,  2 

by,  24  Wise.  441;   Wilie  v.  Brooks,  Id.  321;  Thompson  v.  Simpson,  2  Jo. 

45  Miss.  542;  Drake  v.  Wise,  36  Iowa,  &  Lat.  110. 
476;   Tantum  v.  Coleman,  28  N.  J. 
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trespasses,  or  other  like  acts  iu  derogation  of  the  plaintiff's  pro- 
prietary rights/  This  effect  of  delay  is  subject  to  the  impor- 
tant limitation  that  it  is  properly  confined  to  claims  for  purely 
equitable  remedies  to  which  the  party  has  no  strict  legal  right. 
"Where  an  injunction  is  asked  in  support  of  a  strict  legal  right, 
ihe  party  is  entitled  to  it  if  his  legal  right  is  established;  mere 
delay  and  acquiescence  will  not,  therefore,  defeat  the  remedy, 
unless  it  has  continued  so  long  as  to  defeat  the  right  itself.* 
The  same  rule  applies,  and  for  the  same  reasons,  to  a  party  seek- 
ing purely  equitable  relief  against  fraud,  such  as  the  surrender 
or  cancellation  of  securities,  the  annulling  of  a  transaction,  and 
the  like.  Upon  obtaining  knowledge  of  the  facts,  he  should 
commence  the  proceedings  for  relief  as  soon  as  reasonably  pos- 
sible. Acquiescence  consisting  of  unnecessary  delay  after  such 
knowledge,  will  defeat  the  equitable  relief.' 

§  818.  Acquiesoenoe  as  an  Estoppel  to  Rights  of  Prop- 
erty or  of  Contract. — ^Acquiescence  consisting  of  mere  silence 
may  also  operate  as  a  true  estoppel  in  equity  to  preclude  a  party 
from  asserting  legal  title  and  rights  of  property,  real  or  per- 
sonal, or  rights  of  contract.  The  requisites  of  such  estoppel 
have  been  described.  A  fraudulent  intention  to  deceive  or  mis- 
lead is  not  essential.    All  instances  of  this  class,  in  equity,  rest 

^See  vol.  1,  §§  418,  419,  and  cases  Smith,  5  E.  I.  213;  Grey  v.  Ohio  etc. 
there  cited.  The  following  cases  fur-  R.  R.,  1  Grant's  Oas.  412;  Little  y. 
niah  illustrations  of  the  rule  and  of  Price,  1  Md.  Ch.  182;  Burden  v.  Stein, 
its  limitations,  when  it  does  or  does  not  27  Ala.  104;  Pillow  v.  Thompson,  20 
operate:  Coles  v.  Sims,  5  De  G.  M.  Tex.  206;  Borland  v.  Thornton,  12 
&  G.  1;  Great  West.  R'y  v.  Oxford  Cal.  440;  Phelps  v.  Pealxxly,  7  Cal. 
etc.  R*y,  3  Id.  341;  Att*y-gen.  v.  60;  Wilson  v.  Cobb,  28  N.  J.  Eq.  177. 
SheflQeld  Gas  Co.,  3  Id.  304;  Child  v.  *  FuUwood  v.  FuUwood,  L.  R.,  9 
Douglas,  5  Id.  739;  Graham  v.  Birk-  Ch.  D.  176;  and  see  Gaunt  y.  Fynney, 
enhcad  etc.  Ry.,  2  Macn.  &  G.  146;  L.  R.,  8  Ch.  8.  . 
Buxton  V.  James,  5  De  G.  &  Sm.  80;  '  Jennings  y.  Broughton,  6  De  G. 
Att'y-gen.  v.  Eastlake,  11  Hare,  205,  M.  &  G.  1^5;  Farebrother  v.  Gibson, 
228;  17  Jur.  801;  Wood  y.  Sutcliffe,  1  De  G.  &  J.  602;  Kempson  v.  Ash- 
2  Sim.  (N.  S.)  163;  Rochdale  Canal  bee,  L.  R.,  10  Ch.  15;  Turner  y.  Col- 
Co.  V.  King,  2  Id.  78;  Cooper  v.  lins,  7  Id.  329;  Payne  v.  Evens,  L. 
Hubbuck,  30Beav.  160;  7  Jur.  N.  S.  R.,  18  Eq.  356;  Peek  y.  Gumey,  L. 
457;  Bankart  v.  Houghton,  27  Beav.  R.,  13  Eq.  79;  Kent  y.  Freehold  etc. 
425;  Gordon  v.  Cheltenham  R'y,  5  Id.  Co.,  L.  R,,  3  Ch.  493;  Oakes  v.  Tur- 
229,  237;  Mitchell  v.  Steward,  L.  R.,  quand,  L.  R.,  2  H.  L.  325;  Parks  v. 
1  Ecj.  541;  Western  y.  Mclksrmot,  Evansyille  R.  R.,  23  Ind.  507;  Gat- 
L.  R.,  1  Eq.  499;  2  Ch.  72;  Senior  y.  ling  y.  NeweU,  9  Ind.  672.  The  same 
Pawson,  L.  R.,  3  Eq.  330;  Smith  y.  rule  may  be  applied  to  other  equitable 
Smith,  20  Id.  500;  Att'y-gen.  y.  Lu-  remedies  unaer  analogous  circum- 
natic  Asyl.,  L.  K.,  4  Ch.  146.  Lee  y.  stances.  See  Reimers  y.  Druce,  23 
Haley,  5  Id.  155;  Gaunt  y.  Fynney,  8  Beay.  145;  Hicks  y.  Hunt,  Johns. 
Id.  8;  Basaett  y.  Salisbury  Man.  Co.,  372;  Chapman  v.  Railroad  Co.,  6  Ohio 
47  N.H.  420,439;  Odliny.Goye,  41  Id.  St.  119;  Hathaway  y.  Noble,  55  N. 
465;  Peabody  v.  Flint,  6  Allen,  52,  H.  508;  and  see  cases  cited  post  under 
57;  Fuller  v.  Melrose,  1  Id.  166;  Tash  §  819. 
T.  Adams,  10  Cush.  252;  Briggs  y. 
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upon  the  principle :  ''If  one  maintain  silence  when  in  conscience 
be  ought  to  speak,  equity  will  debar  him  from  speaking  when 
in  conscience  he  oaght  to  remain  silent/'^  A  most  important 
application  includes  all  cases  where  an  owner  of  property,  A., 
stands  by  and  knowingly  permits  another  person,  B.,  to  deal 
with  the  property  as  though  it  were  his,  or  as  though  he  were 
rightfully  pealing  with  it,  without  interposing  any  objection,  as 
by  expending  money  upon  it,  making  improvements,  erecting 
buildings,  and  the  like.  Of  course,  it  is  essential  that  B.  should 
be  acting  in  ignorance  of  the  real  condition  of  the  title,  and  in 
the  supposition  that  he  was  rightful  in  his  own  dealing.' 

§  819.  Estoppel  as  Applied  to  Corporations  and  Stock- 
holders. — This  species  of  estoppel,  as  well  as  other  kinds  which 
consist  of  affirmative  acts  or  representations,  applies  to  corpora- 
tions in  their  dealings  with  third  persons,  and  with  their  own 
stockholders.'  Thus,  a  corporation  may  be  estopped  by  state- 
ments contained  in  a  prospectus  or  circular,  on  behalf  of  a  stock- 
holder who  has  purchased  shares  upon  the  faith  of  such  state- 
ments.^  Conversely  stockholders  may  be  estopped  by  their  ac- 
quiescence from  objecting  to  the  acts  of  the  corporation  which  are 
not  illegal  nor  mala  prohibUa^  but  ultra  vires,  when  the  rights  of 
innocent  third  persons  have  intervened.  Express  assent  is  not 
necessary  to  estop  the  stockholders;  "  when  they  neglect  to 
promptly  and  actively  condemn  the  unauthorized  act,  and  to 
seek  judicial  relief  after  knowledge  of  its  being  done,  they  will 
be  deemed  to  have  acquiesced,  and  will  be  estopped  as  against 
innocent  third  persons."* 

^  Mich.  etc.  Co.  v.  Parcell,  38  Mich.  R.   R.    v.   Ragsdale,   54  Miss.   200; 

475,  480,  ptr  Cooley,  J.  Broylea  v.  Nowlcn,  59  Tenn.  (Baxt.) 

»  Crook  V.  Corp'n  of  Seaford,  L.  R.,  191;  Hart  v.  Giles,  G7  Mo.  175;  Hayes 

6  Ch.  551;  10  Eq.  678;  Thornton  v.  v.  Livingston,  34  Mich.  384;  Ford  v. 

Ramsden,  4Giif.  519;Nunuv.  Fabian,  Loomis,  33  Id.  121. 

11  Jur.  N.  S.  8C8;  Renuie  v.  Young,  'Cumen  v.  Mayor  etc.,  79  N.  Y. 

2  D©  G.  &  J.  136;  Baiikartv.  Tennant,  511,  514;  Continental  B'k  v.  B'kof  the 

L.  R.,  10  Eq.  141;  Davies  v.  Sear,  7  Comm'th,  50  Id.  575;  Wilson  v.  West 

Id.  427;  Bavies  v.  Davies,  6  Jur.  N.  Hartlepool  Ry.,  11   Jur.  N.  S.  124; 

S.  1320;  Somersetshire  etc.  Co.  v.  Har-  Hill  v.  South  Stafford  Ry. ,  11  Id.  192; 

court,  2  De  G.  &  J.  596;  Duke  of  Beau-  Ins.  Co.  v.  Eggleston,  6  Otto,  572. 

fort  V.  Patrick,  17  Bcav.  60;  Schaefer  •  New    Bruns.    etc.   Co.    v.    Mug- 

V.  Gildea,  3  Col.  15;  Mich.  etc.  Co.  v.  geridge,  7  Jur.  N.  S.  132.     And  it  is 

Parcell,  38  Mich.  475;  Cumberland  V.  not  necessary  that  the  officers  of  the 

R.  R.  V.  McLanah«in,  59  Pa.  St.  (9  P.  company  should  have  knouvn  the  fals- 

F.    Sm.)  23;    Martin  v.   Righter,   2  ity  of  the  statements,  or  disbelieved 

Stockt.  Ch.  510;  Blackwood  v.  Jones,  them. 

4  Jones*  Eq.  54;  Donovan  v.  Fireman*s  *Kent  v.  Quicksilver  Min.  Co.,  78 

Ins.  Co.,  30  Md.   155;  Evansvillo  v.  N.Y.  159, 187, 188,  and  cases  cited  ;Za- 

Pfisterer,   34  Ind.    30;   Millmgar  v.  briskiov.aevclandR.Il,,23How.(U. 

Sorg,  01  Pa.  St.   (11  P.  F.  Sm.)  471;  S.)  381,  395,  398;  Parks  v.  EvansvUle 

Raritan  Water  P.  Co.  v.  Vcghte,  21  R  R.,  23  Ind.  567;  Evans  v.  Small- 

N.  J.  Eq.  (6  C.  E.  Green),  403;  Brooks  combe,  L.  R.,  3  H.  L.  249;  3  Eq.  709; 

V.  Curtis,  4  Lans.  283;  Vicksburg  etc.  Brotherhood's  Case,  31  Beav.  3G5;  In 
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§  820.  Other  Instanoes  of  Acqiiiescenoe. — It  is  in  con- 
formity with  the  same  principle,  that  parties  who  have  long  ac- 
quiesced in  settlements  of  accounts  or  of  other  mutual  dealings, 
are  not  permitted  to  re-open  or  disturb  them;  and  this  is  true 
even  though  the  parties  stood  in  confidential  relations  towards 
each  other,  as  trustee  and  cestui  que  trust,  principal  and  agent, 
and  the  like,  and  the  settlement  embraced  matters  growing  out 
of  such  relations.^  Another  familiar  instance  of  the  estoppel 
arises  from  the  conduct  of  the  debtor  party  towards  the  intended 
assignee  of  a  thing  in  action.  If  a  mortgagor,  obligor,  or  other 
debtor,  by  keeping  silence  under  circumstances  when  he  ought 
to  speak,  leads  the  intended  assignee  to  believe  that  there  is  no 
defense,  he  will  be  estopped  from  afterwards  setting  up  any  de- 
fense which  might  otherwise  be  available,  as  against  the  assignee 
who  has  thus  been  induced  to  purchase  the  demand.  The  es- 
toppel will  be  even  more  obvious,  when  the  debtor,  instead  of 
simply  keeping  silent,  resorts  to  affirmative  and  misleading  acts 
or  representations.' 

§  821.  Oi^ner  Estopped  firom  Asserting  his  Legal  Title 
to  Land. — The  most  striking  instance  of  the  estoppel  recog- 
nized by  courts  of  equity,  is  that  already  described  in  a  former 
paragraph,  wherein  by  intentional  misrepresentation,  mislead- 
ing conduct,  or  wrongful  concealment,  a  party  may  preclude 
himself  from  asserting  his  legal  title  to  land,  or  from  enforc- 
ing an  incumbrance  on,  or  maintaining  an  interest  in  real  es- 
tate.' This  doctrine  was  established  in  equity  long  before  the 
modern  rules  concerning  equitable  estoppel  by  conduct  had  been 
developed;  and  its  operation  is  somewhat  more  extensive  than 
the  effects  produced  by  the  ordinary  forms  of  estoppel.  A  per- 
son may  not  only  be  prevented  from  asserting  his  title  or  in- 
terest; he  may  even  be  compelled,  at  the  suit  of  an  innocent 
purchaser,  to  make  good  and  specifically  perform  his  repre- 
sentations. Fraud,  actual  or  constructive,  is  the  essential  and 
central  element. 

re  Magdaleim  etc.  Co.,  6  Jur.  (N.  S.)       'Lee  v.  Kirkpatrick,  1  McCarter, 

975;  and  see  Sharpley  v.  Louth  etc.  264;  Grisaler  v.  Powers,  81  N.  Y.  57; 

Ry.,  L.  K.,  2  Ch.  D.  663,  681;  Scholey  and  see  cases  cited  a?ite,  § 704. 
V.  Central  etc.  Co.,  Id.,  9  Eq.  266,  n.;       '  See  ante,  §  807  and  cases  cited; 

Aaliley's  Case,  Id.  263;  Denton  v.  Mac-  Vicksbiirg  etc.  R.  R.  v.  Ragsdale,  54 

niel,  2  Id.  352;  Hallows  v.  Femici  L.  Miss.  200;  Sulphine  v.  Dunbar,  55  Id. 

11.,  3  Ch.  467.  255;   Wilber  v.  Goodrich,  34  Mich. 

'  Bright  V.  Legerton,  6  Jur.  (N.  S.)  84;  Sherrill  v.   Sherrill,  73  N.  C.  8; 

1179;  Clarke  v.  Hart,  5  Id.  447.     See  Mayer  v.  Ramsey,  46  Tex.  371;  Hayes 

the  remarks  of  Lord  Chelmsford  in  v.  Livingston,  34  Mich.   384;    Will- 

this  case  upon  the  different  effects  of  mott  v.  jBarber,  Lt  R.,  15  Ch.  D.  96, 

delay  and  acquiescence  upon  executed  106. 
and  executory  interests. 
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CHAPTER  THIRD. 

OEBTAIISr  FA0T3  AJSD  EVEVTS  WmOH  ABE  THE  OOOASIOITS  OF 
EQUITABLE  FfilMABT  OB  BEHEDIAL  BIOHTS. 

§  822.  Introduotory. — In  the  first  volume,  while  speaking 
of  the  jurisdiction,  I  stated  that  certain  facts  and  events  were 
most  important  occasiona  of  equitable  rights  and  duties.^  Since 
these  same  facts  are  also  recognized  by  courts  of  law  as  giving 
rise  to  legal  rights  and  duties,  within  a  limited  extent,  it  has 
sometimes  been  said  that  thej  form  a  part  of  the  concurrent 
jurisdiction  of  equity.  The  erroneous  character  of  this  theory 
has  been  shown  in  earlier  sections.  The  rights  and  duties,  of 
which  they  are  the  occasions,  whether  of  property,  of  contract, 
or  of  remedy,  belong  partly  to  the  exclusive  and  partly  to  the 
concurrent  jurisdiction.  The  facts  and  events  referred  to,  and 
which  form  the  subject-matter  of  this  chapter,  are  accident, 
mistake,  and  fraud.  In  the  present  discussion  I  shall  not 
describe,  in  an  exhaustive  manner,  all  their  consequences  and 
effects,  for  this  would  produce  needless  confusion.  I  shall,  in 
the  first  place,  define  them  as  they  are  conceived  of  by  equity, 
and  explain  with  some  care  the  equitable  notions  concerning 
their  nature,  and  the  equitable  doctrines  concerning  their  essen- 
tial elements  and  attributes.  In  the  second  place,  I  shall 
enumerate  their  effects,  the  instances  of  equitable  jurisdiction 
of  which  they  are  the  occasions,  and  the  equitable  rights  and 
duties  which  are  maintained  and  enforced  by  these  phases  of 
the  jurisdiction.  The  doctrines  which  determine  and  govern 
the  most  important  of  these  rights  will  be  more  fully  discussed 
under  subsequent  and  appropriate  heads.' 

SECTION  I. 

ACCIDENT. 

AITALYSIS. 
§  823.    Definition. 
§  824.     Bationale  of  the  jurisdiction. 
§  825.     General  limitations  on  the  jurisdiction. 
§3  826-829.    Instances  in  which  the  jurisdiction  does  not  exist. 

^  See  anUf  §§  359,  362.  the  distinctive  remedies,  such  as  can- 

*  For  example  many  instances   of  cellation,   reformation,   etc.,  will   he 

trusts  by  operatioi^  of  law  spring  from  examined  in  the  division  which  deals 

f I'and ;    their  full  discussion   will  be  with  remedies. 

found  in  the  sections  on  trusts.     All 
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§  826.  Non-performance  of  contracts. 

§  827.  Supplying  lost  or  destroyed  reoords. 

§  828.  Other  special  instances. 

§  829.  Parties  against  whom  the  jurisdiction  is  not  exercised. 

S§  830-837.  Particular  instances  of  the  jurisdiction. 

§831.  1.  Suits  on  lost  instruments. 

§  832.  Same;  instruments  not  imder  seaL 

§  833.  2.  Accidental  forfeitures. 

§  834.  3.  Defective  execution  of  powers. 

§  835.  Powers  held  in  trust  will  be  enforced. 

I  836.  4.  Relief  against  judgments  at  law. 

§  837.  5.  Other  special  instances. 

§  823.  Definition.— It  is  confessedly  difficult  to  define 
accident  so  as  to  include  all  the  elements  essential  to  the  equita- 
ble conception,  and  to  exclude  all  others;  and  many  writers 
have  not  attempted  to  give  a  definition.  The  following  ex- 
presses, I  think,  the  true  meaning  given  bj  equity  to  the  term 
as  an  occasion  for  the  exercise  of  jurisdiction.  Accident  is  an 
unforeseen  and  unexpected  event,  occurring  external  to  the  party 
affected  by  it,  and  of  which  his  own  agency  ia  not  the  proximate 
cause,  whereby,  contrary  to  his  own  intention  and  wish,  he  loses 
some  legal  right  or  becomes  subjected  to  some  legal  liability, 
and  another  person  acquires  a  corresponding  legal  right,  which 
it  would  be  a  violation  of  good  conscience  for  the  latter  person, 
under  the  circumstances,  to  retain.'  If  the  party's  own  agency 
is  the  proximate  cause  of  the  event,  it  is  a  mistake  rather  than 
an  accident.  This  definition  purposely  excludes  all  fortuitous 
occurrences  which  do  not  occasion  any  exercise  of  jurisdiction, 
since  they  are  not ''  accidents''  within  the  equitable  conception. 

§  824.    Rationale  of  the  Jurisdiction. — Accident  is  one  of 

^  Jeremy,  in  his  £q.  Jurisd.  defines  not  accidents  at  all  but  mistakes,  but 

accident  as  *' an  occurrence  in  relation  it  omits  the  very  central  element  of 

to  a  contract  which  was  not  antici-  the  equitable  conception.    So  far  as 

pated  by  the  parties  when  the  same  it  is  a  definition,  it  is  one  of  the  word 

was  entered  into,  and  which  gives  an  in  its  popular,  and  not  its  technical 

undue  advantage  to  one  of  them  over  sense.    Another  author,  with  a  nearer 

the  other  in  a  court  of  law."    Bk.  3,  approach  to  its  true  signification  in 

Pt.  2.    Judge  Story  justly  objects  to  equity,  calls  it  ''an  umoreseen  and 

this  definition  as  defective  and  too  injurious  occurrence  not  attributable 

narrow.       He   gives  the   foUowins:  to  mistake,  neslect,  or  misconduct." 

"  By  the  term  accident  is  intended,  Manual  of  £q.  by  Smith,  p.  36.     Few 

not  merely  inevitable  casualty,  or  the  judges  have  attempted  any  definition, 

act  of  Providence,  or  what  is  techni-  lu  Earl  of  Bath  v.  Sherwin,  10  Mod. 

cally  called  vis  major,  or  irresistible  1,  3, Lord  Chan. Cowper  said:  **Byac- 

force;    but  such  tmforeseen    events,  cident  is  meant  when  a  case  is  distin- 

misfortunes,  losses,  acts,  or  omissions,  cpiished  from  others  of  a  like  nature 

as  are  not  the  result  of  any  negligence  by   unusual    circumstances."       This 

or  misconduct  of  the  party."    Story's  statement  as  a  definition  is  so  imper- 

£<1.  §  78.     This  defimtion  is  more  in-  feet  and  inaccurate  as  to  be  entirely 

accurate  than  that  of  Mr.  Jeremy.    It  worthless, 
not  only  includes  cases    which   are 
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the  oldest  heads  of  equity  jurisdiction.  There  is  reason  to 
believe  that,  at  an  early  day,  this  jurisdiction  was  much  more 
undefined  and  comprehensive  than  it  is  at  present;  but  for  a 
long  time  it  has  been,  and  is  now,  settled  within  certain  and 
somewhat  narrow  limits.  Its  existence  and  exercise  involve 
two  essential  requisites.  The  first  and  principal  requisite  is, 
that,  by  the  event  not  expected  nor  foreseen,  one  party  A.  has 
without  fault  and  undesignedly  undergone  some  legal  loss  or 
liability,  and  the  other  party,  B.,  has  acquired  a  corresponding 
legal  right,  \Vhich  it  is  contrary  to  good  conscience  for  him  to 
retain  and  enforce  against  A.  In  other  words,  because  of  the 
unexpected  character  of  the  occurrence  by  which  A.  's  legal  rela- 
tions towards  B.  have  been  unintentionally  changed,  A.  is  in 
good  conscience  entitled  to  relief  which  shall  restore  those  rela- 
tions to  their  original  character,  and  replace  him  in  his  former 
position.  In  the  second  place,  this  relief,  to  which  A.  is  con- 
scientiously entitled,  must  be  such  as  can  not  be  adequately 
conferred  by  courts  of  law.  Upon  these  two  essential  requisites 
the  jurisdiction  was  based:  the  party's  conscientious  right  to 
relief;  and  the  impossibility  of  obtaining  adequate  remedy  at 
law.  If  the  party,  although  clearly  entitled  to  relief,  can  ob- 
tain adequate  and  certain  remedy  at  law,  then,  in  accordance 
with  the  fundamental  principles  of  equitable  jurisdiction,  the 
concurrent  jurisdiction  does  not  exist,  and  the  exclusive  juris- 
diction is  not  exercised.^  This  doctrine,  it  should  be  remem- 
bered, refers  to  the  origin  of  the  equity  jurisdiction,  and  not  to 
its  subsequent  and  present  condition.  Its  operation  is  con- 
trolled and  modified  by  the  other  most  important  principle, 
fully  discussed  heretofore,  that  when  the  equitable  jurisdiction, 
either  concurrent  or  exclusive,  has  once  been  established  with 
respect  to  any  subject-matter,  it  is  not  destroyed  or  abridged 
by  a  jurisdiction  subsequently  acquired  by  the  courts  of  law  to 
give  the  same  or  other  adequate  relief  under  the  same  circum- 
stances. The  jurisdiction  of  equity  originally  existing  and 
exercised  on  the  occasion  of  accident,  has  not,  therefore,  been 
theoretically  affected  by  the  powers  given  to  or  assumed  by  the 
courts  of  law  to  confer  complete  remedy  in  many  cases  which 
formerly  belonged  to  the  cognizance  of  equity  alone.' 

'  See  vol.  1,  §§  216-222.      As  Sir  and  a  multitude  of  other  contingen- 

Wm.  Blackstone  shows,  courts  of  law  cies"  (3  Bl.  Comm.  431);  the  equita- 

could  always  give  adequate  relief  in  ble  jurisdiction  has  never  extended  to 

certain  instances  of  accident,  viz.,  in  such  cases. 

coses  of  **  loss  of  deeds,  mistakes  in       ^  See  vol.  1,  §§  276-281,  where  this 

receipts  and  payments,  wrong  pay-  doctrine  is  fully  considered;  People  v, 

ments,  deaths  which  moke  it  impossi-  Houghtaling,  7  CslL  348,  351. 
ble  to  perform  a  condition  literally, 
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§  825.  Iiiniitatlons. — While  the  jurisdiction  occasioned  by 
accident  is  clearly  limited,  and  the  instances  in  which  it  is  and 
is  not  exercised  are  well  defined,  it  is  difficult  to  formulate  any 
general  criterion  which  shall  consistently  express  the  extent  of 
the  limitation,  and  account  for  all  these  instances.  It  must  be 
conceded,  I  think,  that  the  conclusions  of  the  equity  courts  on 
this  subject  are  somewhat  arbitrary.  In  the  very  earliest  period 
of  equity  jurisprudence,  before  doctrines  had  been  fully  devel- 
oped and  defined,  the  jurisdiction  was  undoubtedly  understood 
as  embracing  every  kind  of  case  in  which  an  unexpected  result 
had  been  produced  by  accident-— every  kind  of  misfortune;  and 
the  rule  is  even  laid  down  in  this  manner  by  Lord  Goke.^  It  is 
now  the  firmly  settled  doctrine  with  respect  to  many  legal  obli-> 
gatious,  that  there  is  no  equitable  jurisdiction  to  relieve  parties 
from  their  non-performance  caused  by  accident  in  its  ordinary 
and  popular  meaning.  The  following  are  the  important  in* 
stances  in  which  the  jurisdiction  does  not  exist  or  will  not  be 
exercised. 

§  826.  Contraots. — As  a  general  rule  where  the  obligation 
arises  from  an  express  contract  created  by  the  stipulations  of 
the  parties,  and  a  non-performance  is  wholly  the  result  of  acci- 
dent, or  a  party  without  fault  has  been  accidentally  prevented 
from  completing  the  execution  of  the  agreement,  and  deriving 
full  benefits  therefrom,  in  either  case  equity  does  not  exercise 
its  jurisdiction  to  give  him  any  relief  whether  by  way  of  defense 
against  the  enforcement  of  the  obligation,  or  by  way  of  affirm- 
ative remedy.  The  exception  is  confined  to  agreements  provid- 
ing for  a  penalty  or  a  forfeiture,  in  which  the  jurisdiction  to 
relieve  is  settled  within  defined  and  narrow  limits.' 

^  4  Inst.  84:  "Accident,  as  when  a  penalty.  He  thereupon  filed  a  bill  in 
servant  of  an  obligor,  mortgagor,  etc.,  chancery  to  restrain  the  action  at  law, 
is  sent  to  pay  the  money  on  Uie  day,  and  to  be  relieved  from  the  conse- 
and  he  is  robbed,  remedy  is  to  be  had  qnences  of  the  accident. 
in  this  court  against  the  forfeiture."  '^This  doctrine  may  be  illustrated 
This  statement  by  Lord  Coke  is  prob-  by  a  simple  supposed  case.  If  A.  lias 
ably  due,  in  great  measure,  to  his  contracted  to  uuild  a  house  by  a  ccr- 
ignorance  of  equity.  A  case  in  the  tain  day  named,  and  in  the  course  of 
''Introcluction  to  the  Calendars  of  completing  the  agreement  has  collected 
Proc6e<ling3  in  Chancery"  (vol.  1,  p.  a  quantity  of  materials  all  prepai*ed 
cxlii. )  illustrates  the  early  \Hew  of  the  and  necessary  for  the  buildmg,  and 
jurisdiction.  A.  B.  had  entered  into  all  these  materials  are,  without  A.'s 
a  bond,  with  a  heavy  penalty,  to  re-  fault,  by  a  mere  accident — a  stroke 
pair  certain  river  banks  near  the  town  of  lightning  and  consequent  fire — de- 
of  Stratford-at-Bow,  within  a  specified  stroyed,  so  that  it  becomes  physically 
time.  He  had  been  prevented  from  impossible  to  replace  them  and  to  fin- 
completing  the  contract  within  the  re-  ish  the  house  within  the  specified 
auircd  time  by  sudden  and  unexpected  time — there  is  no  jurisdiction  in  equity 
noods;  and  the  obligee  in  the  bond  to  relieve  A.  in  auy  manner  from  the 
had  sued  him  at  law  to  recover  the   liability  caused  by  the  non-perform- 
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§  827.— Supplying  Lost  Records.— It  has  been  held  that 
there  is  no  jurisdiction  in  equity  to  supply  or  establish  the  rec- 
ords of  a  court  of  law  which  have  been  lost  or  accidentally  de- 
stroyed.* It  seems,  however,  that  a  court  of  equity  may,  by  a 
suit  between  the  persons  interested,  confirm  the  title  of  a  party, 
vest  it  in  him  by  decree,  and  grant  him  all  needed  relief,  when 
the  records  of  a  court  ordering  a  judicial  sale  upon  which  that 
title  depends,  have  been  lost.' 

§  828.  Other  Instances  in  -which  the  Jurisdiction  is  not 
Exercised. — The  jurisdiction  will  not  be  exercised  on  behalf 
of  a  party  when  the  accident  is  the  result  of  his  own  culpable 
negligence  or  fault.'  Nor  will  the  jurisdiction  ever  be  exercised 
on  behalf  of  a  person  who  has  not  a  vested  right,  but  whose 
only  claim  is  a  mere  expectancy  or  hope  resting  upon  the  voli- 
tion or  discretion  of  another.  As,  for  example,  if  a  testator 
was  prevented  by  pure  accident  from  making  an  intended  be- 
quest in  favor  of  A.,  equity  has  no  jurisdiction  to  relieve  A. 
from  the  disappointment/ 

ance  of  his  contract.  Courts  of  equity  prevented  by  the  death  of  a  person 
as  well  as  courts  of  law,  say  that  par-  upon  whose  act  the  performance  do- 
ties  must  guard  against  the  possible  pended:  Bluhdell  v.  Brettargh,  17 
effect  of  such  misfortunes  by  expi*ess  Ves.  232,  240;  White  v.  Nutts,  1  P. 
stipulations  inserted  in  their  agree-  Wms.  61;  Mortimer  v.  Capper,  1 
ments.     Among  the    illustrations  of   Bro.  Ch.  156. 

this  doctrine,  the  most  frequent  are       ^  Keen  y.  Jordan,  13  Flor.  327, 333- 
covenants  by  lessees  to  pay  rent,  to   335;  Clineman  v.  Hopkie,  78  111.  152 
keep  the  buUdin^s  in  repair,  and  the    (records  m  a  justice's  court), 
like;  if  the  premises  are  consumed  by       '  Garrett  v.  Lynch,  45  Ala.  204. 
accidental  fire,  or  destroyed  by  other       •  Ex  parte  Greenway,  6  Ves.   812; 
inevitable  accident,  the  lessee  is  not   Penny  v.  Martin,  4  Johns.  Ch.  566, 569; 
relieved  from  the  obligation  of   his   Marine  Ins.  Co.  v.  Hodgson,  7  Crunch, 
covenant  at  law  or  in  equity.    Bullock   336;  Bamet  v.  Tarnp.  Co. ,  15  Vt.  757; 
v.  Dommitt,  6  T.  R.  650;  Brecknock  for  cases  where  the  courts  r^use  to 
Can.    Co.   V.   Pritchard,   6    Id.   750;   relieve  from  forfeitures  caused  by  the 
Belfour  v.  Weston,  1  Id.  310;  Pym   negligence  or  fault  of  the  party  him- 
V.  Blackbourn,  3  Ves.  34,  38;  Fowler   seS,  see  vol.    1,  §  452.     See,  how- 
V.  Bott,  6  Mass.  63;  Hallett  v.  Wylio,    ever.  Chase  v.  Barrett,  4  Paige,  148, 
3  Johns.  44;  Wood  v.  Hubbell,  10  N.    with  respect  to  an  agreement  the  ful- 
Y.  479;  5  Barb.  601.    This  does  not  fillment  of  which,  according  to   the 
at  all  interfere  with  the  jurisdiction  intention  of  the  parties,  is  prevented 
wliich  may  exist  to  relieve  the  lessee   by  the  act  of  Go(l. 
from  a  forfeiture  of  his  estate  by  the       *  WTiitton  v.  Russell,  1  Atk.  448. 
non-performance     of    his    covenant.    For  the  same  reason  a  court  of  equity 
See  ajite^  vol.    1,  §§  453,  454.    The   can  not  relieve  by  supplying  the  total 
same  doctrine  applies  to  other  kinds   non-execution  of  an  ordinary  power, 
of   contracts,   although  both  parties   no  matter  how  accidental.     Toilet  v. 
may  be  wholly  and  equally  free  from   Toilet,  2  P.  Wms.   489;   Pierson  v. 
blame.     Illustrations;  agreements  for  Garnet,  2  Bro.  Ch.  38,  226;  Harding 
the  sale  and  purchase  of  land,  where   v.  Glyn,  1  Atk.  469;  Brown  v.  Higgs, 
buildings  thereon  had  been  accident-   8  Ves.  561.     If  the  power  is  accom- 
ally  burned,  Brewer  v.  Herbert,  30  panied  with  a  trust,  so  that  its  execu- 
Md.  301;  McKecknie  v.  Sterling,  48   tion  is  a  matter  of  obligation,  equity 
Barb.   330,   335;    but  see  Smith    v.    ma^  relieve  against  its  non-execution 
McCluskey,  45  Barb.  610,  613;  agree-   as  m  the  case  of  any  other  obligatory 
ments  the  performance  of  whi^  is  trust. 
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§  829.  Parties  against  Whom  the  Jurisdiction  is  not 
^zeroised. — There  are  also  limitations  with  respect  to  the 
situation  of  the  parties  against  whom  the  jurisdiotion  is  invoked. 
It  will  not  be  exercised  in  behalf  of  any  person  against  a  bcma 
Jide  purchaser  for  a  valuable  consideration  and  without  notice.^ 
And,  generally,  the  jurisdiction  will  not  be  exercised  against  a 
party  who  has  an  equal  equity,  and  is  equally  entitled  to  protec- 
tion with  the  one  who  seeks  to  be  relieved  from  the  effects  of 
an  accident.' 

§  830.  Particular  Instances  of  the  Jurisdiction.— I  pass 
now  to  the  affirmative  side  of  the  subject,  and  briefly  describe 
those  cases  in  which  a  jurisdiction  occasioned  by  accident  exists 
and  is  exercised.  It  will  be  found  by  examining  and  compar- 
ing these  instances,  that  in  all  of  them  the  party  in  whose  behalf 
the  jurisdiction  is  exercised,  has  an  unmistakable  right  to  relief, 
an  equity  intrinsically  superior  to  that  of  his  adversary,  and  un- 
affected by  hi0  own  negligence  or  other  fault,  and  that  the  relief 
to  which  he  was  entiUed  could  not  be  adequately  conferred  by 
courts  of  law,  at  the  time  when  the  equitable  jurisdiction  was 
first  established.  The  following  are  the  important  examples  of 
this  jurisdiction. 

§  831.  1.  Suits  on  Xost  Instruments.— It  has  long  been 
settled  that  courts  of  equity  have  jurisdiction  of  suits  brought 
to  recover  the  amount  due  on  lost  bonds  and  other  sealed  instru- 
ments. The  original  grounds  of  this  jurisdiction  were  two.  In 
the  first  place,  by  the  common  law  pleading  and  procedure  pro- 
feri  of  the  sealed  instrument  was  necessary  in  an  action  at  law 
thereon;  and  as  no  pro/ert  was  possible  when  the  writing  was 
lost,  the  action  could  not  be  maintained.  Profert  was  never 
necessary  in  a  suit  in  equity.  In  the  second  place,  the  court  of 
equity  could  require  an  indemnity  from  the  plaintiff,  and  could 
by  its  decree  adjust  the  rights  of  the  two  litigants,  by  securing 
and  indemnifying  the  defendant  against  all  further  liability 
and  harm,  a  power  which  was  not  possessed  by  the  courts  of 
law.  In  order  to  protect  the  defendant  in  this  manner,  the 
rule  became  setUed  that  in  all  suits  praying  for  relief,  and  not 
merely  for  a  discovery — ^that  is,  in  all  suits  where  a  recovery  of 
the  amount  due  was  sought,  the  plaintiff  must  make  an  affidavit 
of  the  loss  accompanying  his  bill  of  complaint,  and  must  offer 
indemnity.    The  fact  that  the  common  law  requisite  of  a  profert 

'  See  ante,  §  776  and  cases  cited.        kins  v.  Eemis,  1  Chan.  Gas.    103;  1 
» Weal  V.  Lower,  1  Eq.  Abr.  266;   FonbL    Eq.  B'k,  1  Ch.  4,  §  25  and 
Powell  V.  Powell,  Prec.  Ch.  278;  Jen-  notes. 

Vol.  n— 19 
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has  long  been  abolished,  and  that  actions  at  law  may  now  be 
maintained  on  sealed  instruments,  has  not  theoretically  affected 
the  equitable  jurisdiction.^ 

§  832.  On  Lost  Unsealed  Instruments.— Where  a  nego- 
tiable bill,  note,  or  check,  whether  payable  to  bearer,  indorsed 
in  blank,  or  not  indorsed,  is  lost  before  maturity,  it  Is  held 
in  England  that  no  action  at  law  can  be  maintained  upon  it  by 
the  real  owner,  and  that  his  remedy  is  in  equity.'  According  to 
these  decisions,  the  only  jurisdiction  in  such  case  was  that  in 
equity  prior  to  the  modem  legislation  which  permitted  actions 
in  courts  of  law.  Without  inquiring  whether  this  yiew  of  the 
jurisdiction  at  law  be  correct,  the  jurisdiction  in  equity  of  suits 
brought  by  the  real  owner  to  recover  the  amount  due  on  lost 
negotiable  instruments  has  been  long  and  firmly  settled  upon 
the  ground  of  the  indemnity  which  can  be  given  by  a  court  of 
equity  to  the  defendant,  and  which  is  a  necessary  feature  of  such 
suits.  An  offer  of  indemnity  by  the  plaintiff  is  therefore  re- 
quired as  the  general  rule;  but  even  without  it  a  recovery  may 
be  had,  since  the  defendant  can  always  be  protected  by  the  pro* 
visions  of  the  decree  making  a  recovery  conditional  upon  his 
being  fully  indemnified.'  Able  judges  have  denied  that  the 
equitable  jurisdiction  extends  to  suits  upon  non-negotiable  in* 
struments  and  other  unsisaled  contracts,  since  an  action  at  law 
could  always  be  maintained,  and  no  indemnity  was  necessary.* 
The  jurisdiction  is  sustained,  however,  by  the  decided  weight  of 
authority  in  suits  upon  lost  non-negotiable  instruments  and  sim- 
ple contracts,  as  well  as  in  suits  upon  negotiable  and  sealed 
instruments.  The  reason  seems  to  be  that  the  remedy  at  law  is 
not  adequate;  a  court  of  equity  alone  can  fully  protect  the  de- 
fendant by  its  decree  from  all  liabilities  which  may  arise.^  It 

^Walmsleyv. Child, IVes. Sen. 341,  'Hansard  v.  Robinson,  7  B.  &  0. 
344;  Kemp  v.  Pryor,  7  Ves.  237,  249,  90;  Crowe  v.  Clay,  9  Exch.  604;  Ra- 
250;  Eoat  India  Co.  v.  Boddam,  9  Id.  znoz  ▼.  Crowe,  1  Id.  167. 
464, 466-469;  Ex  parteGreenway ,  6  Id.  »  Walmsley  v.  Child,  1  Ves.  Sen.  341, 
812,  813;  Toulmin  v.  Price,  6  Id.  235,  344,  345;  Glynn  v.  B'k  of  Eng.,  2  Id. 
238  Atkinson  v.  Leonard,  3  Bro.  Ch.  281;  Bromley  v.  Holland,  7  Ves.  3, 
218,  224;  England  v.  Tredegar,  L.  R.,  19-21;  Mossop  v.  Eadon,  16  Id.  430, 
1  £q.  344;  Patton  v.  Campbell,  70  111.  433,  434;  Savannah  Kat.  B'k  v.  Has- 
72;  Howe  v.  Taylor,  6  Oreg.  284,  291;  kins,  101  Mass.  370. 
Allen  Y.  Smith,  29  Ark.  74;  Hickman  *  See  Mossop  v.  Eadon,  16  Ves.  430, 
V.  Painter,  11  W.  Va.  386;  Force  v.   433,  434. 

City  of  Eli2abeth,  27  K.  J.  Eq.  (12  C.  ^  Macartney  v.  Graham,  2  Sim.  285; 
E.  Green),  408;  Donaldson  v.  Wil-  Hardeman  v.  Battersby,  53  Ga.  36, 
liams,  50  Mo.  407;  Livingston  v.  Liv-  38  (suit  on  a  lost  warehouseman's  re- 
ingston,  4  Johns.  Ch.  294;  Thornton  oeipt);  Hickman  v.  Painter,  11  W. 
V.  Stewart,  7  Leigh,  128;  and  see  Va.  386;  Allen  v.  Smith,  29  Ark.  74; 
Hudspeth  v.  Thomason,46  Ala.  470;  Force  v.  City  of  Elizabeth,  27  N.  J. 
Lawrence  v.  Lawrence,  42  K.  H.  109.    Eq.  (12  C.  E.  Green),  408. 
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Las  been  held  that  the  equitable  jurisdiction  does  not  extend  to 
destroyed  bills,  notes,  and  other  contracts,  because  the  remedy 
at  law  was  always  adequate.^  All  these  instances  of  suits  upon 
lost  contracts  plainly  belong  to  the  concurrent  jurisdiction  of 
equity,  because  the  plaintiff's  primary  right  of  contittct  which  is 
the  foundation  of  his  cause  of  action  is  purely  legal,  and  his 
remedy  is  legal,  being  the  ordinary  judgment  for  the  recovery 
of  money.'  Although  this  particular  jurisdiction  is  theoretically 
unchanged,  yet  the  cases  under  it  are  yery  few.  Actions  on 
lost  negotiable  instruments  and  other  contracts,  are  ordinarily 
brought  at  law,  in  pursuance  of  modern  permissive  statutes. 
This  is  especially  true  in  the  states  which  have  adopted  the  re* 
formed  procedure;  since  the  action,  even  if  not  professing  to  be 
based  tipon  the  statute,  would  be  subject  to  the  rules  which 
govern  all  legal  actions  for  the  recovery  of  money;  it  would  not 
in  any  way  be  distinguished  from  actions  confessedly  legal. 

§  833.  2.  Aooidental  Forfeitures.— It  was  shown  in  a 
former  chapter,  that  the  jurisdiction  to  relieve  from  pecuniary 
penalties  is  well  settled  and  general;'  and  that  it  also  extends 
to  some,  though  not  to  all,  cases  of  forfeiture  as  distinguished 
from  penalties.  It  is,  however,  well  settled,  as  a  branch  of  the 
jurisdiction  occasioned  by  accident,  that,  although  the  agreement 
is  not  wholly  pecuniary  and  is  not  one  measured  by  pecuniary 
compensation,  still  if  the  party  bound  by  it  has  been  prevented 

^  Wright  ▼.  Lord  Maidstone,  1  K.  When  the  owner  is  out  of  possession, 

&  J.  701,  708,  per  Page- Wood,  V.  C.  the  action  of  ejectment  will  ordinarily 

It  may  be  doubted  whether  the  Ameri-  furnish  an  adequate  remedy.    There 

can  courts  have  generally  followed  may,  however,  be    special    circum- 

this  distinction.    See  the  American  stances,  and  other    equities  besides 

cases  cited  ante  under  this  paragraph,  that  arising  from  the  loss  of  a  title- 

'  Equity  does  not  acquire  iurisctlc-  deed,  which  furnish  a  sufficient  ground 

tion  merdy  because  a  deed  of  land  has  for  the  cognizance  of  a  court  of  equity 

been  lost,  since  in  a  legal  action  the  in  establisning  the  title  and  decreeing 

deed  and  its  contents  could  always  be  possession.    Something  more  than  a 

proved.    To  give  rise  to  the  equitable  loss  of   deeds  would   be  necessary, 

jurisdiction,  on  the  occasion  of  a  lost  Dormer  v.  Fortescue,  3  Atk.  124, 132; 

deed,  it  must  appear  that  there  is  no  Whitfield  v.  Fausset,  1  Ves.  Sen.  387, 

remedy  at  all,  or  else  no  adequate  392. 

remedyatlaw.  Whitfieldv. Fausset,  1  'See  vol.  1,  §§432-460.  It  has 
Ves.  Sen.  387, 392.  If  the  owner  of  land  sometimes  been  said  by  writers  that 
is  in  possession,  and  has  lost  his  title-  this  entire  jurisdiction  over  penalties 
deed,  there  is  no  remedy  at  all  at  law,  and  forfeiti^res  is  based  upon  acci- 
for  ejectment  clearly  wiU  not  lie.  dent.  It  may  be  true  that,  in  the 
Equity,  then,  has  jurisdiction  by  a  earliest  period  of  equity,  the  cban- 
smt  in  the  nature  of  an  action  to  quiet  cellors  referred  oases  of  relief  against 
title,  and  can  establish  the  owner's  penalties  to  tiie  general  head  of  acci- 
title  and  possession.  Dalston  v.  dent;  but  to  explain  the  whole  juris- 
Coatsworth,  1  P.  Wms.  731.  The  diction  as  now  administered,  by  treat- 
same  kind  of  suit  seems  to  be  proper,  ing  it  as  based  on  accident,  is  to 
and  for  the  same  reasons,  when  the  disregard  the  plain  facts  and  meaning 
records  of  the  owner's  title  are  lost,  of  words. 
See  Garrett  v.  Lynch,  45  Ala.  204. 
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from  an  exact  fulfillment,  so  that  a  forfeiture  is  thereby  in- 
curred, by  unavoidable  accident  without  his  own  negligence  or 
fault,  a  court  of  equity  will  interpose  and  relieve  him  from  the 
forfeiture  so  caused,  upon  his  making  compensation,  if  necessary, 
or  doing  everything  else  within  his  power  to  satisfy  the 
equitable  rights  of  the  other  party.^  This  jurisdiction  may  be 
exercised  in  any  manner,  by  any  form  of  suit,  and  by  granting 
any  kind  of  relief,  made  necessary  by  the  circumstances  of  the 
particular  ca6e.  Thus  the  relief  may  be  conferred  by  a  suit  to 
enjoin  the  prosecution  of  an  action  at  law  brought  to  enforce 
the  forfeiture,  or  to  enjoin  proceedings  on  the  judgment  re- 
covered in  such  an  action,  or  to  set  aside  the  forfeiture  itself, 
or  to  redeem  from  it,  or  to  obtain  several  of  these  remedies  in 
combination.  In  all  those  states  which  have  adopted  the  re- 
formed procedure,  the  jurisdiction  maybe  exercised  and  the 
relief  obtained,  as  it  seems  to  me  upon  every  sound  principle  of 
construction,  by  means  of  an  equitable  defense  interposed  in  a 
legal  action  brought  to  enforce  the  forfeiture.' 

§  834.  8.  Def^tive  Ezeoutioii  of  Powers.— This  subject 
has  already  been  treated  of,  and  the  grounds,  extent,  and  limita- 
tions of  the  peculiar  doctrine  have  been  explained.'  It  is  un- 
necessary to  repeat  the  observations  there  made.  It  is  well 
settled,  as  a  general  rule,  that  the  non-execution — the  entire 
failure  to  execute — of  a  mere  power  not  a  truftt,  will  not  be 

'  See  vol.  1,  §  451;  Hill  v.  Barclay,  stexn  to  sell,  and  did  sell  in  the  regn- 

ISVes.  66,  58,  62,  per  Lord  Eldon;  lar  manner.      Before   the  sale,   uie 

Eaton  Y.  LyoD,  3  Ves.  690, 603,  p^r  Lord  debtor  tendered  the  amount  of  interest 

Alvanley;  Hcumam  v.   South  Lond.  due  and  costs,  -which  the  trustee  re- 

W.   Co.,   2  Meriv.  61;    Bamford  y.  fused  to  accept,  but  went  on  with  the 

Creasy,  3Giff.  675;  Wing  v.  Harvey,  sale:     Held,  upon   these  facts,  that 

5  Be  G.  M.  &  G.  265;  Duke  of  Beau-  the  debtor  could  maintain  a  suit  in 

fort  Y.   Neeld,   12  01.   &  f^n.   248;  equity  to  be  relieved  from  the  for- 

Bridges  v.   Longman,   24  Beav.   27;  feiture,  and  to  set  aside  the  sale.  This 

Meek  v.  Carter,  6  W.  K.  852;  Wheeler  decision  should  be  considered  in  con- 

Y.  Conn.  Mut.  L.  Ins.  Co.,  82  N.  Y.  nection  with  the  discussion  in  §439 

543,  549;  Giles  v.  Austin,  62  Id.  486;  (vol.   1),  and  the  cases  there  cited. 

Witbeck  v.  Van  Bensselaer,  64  Id.  27;  It  seems  to  be  opposed  to  the  general 

2  Hun,  55;  4  T.  &  C.  282;  Palmer  v.  tendency  of  those  cases. 

Ford,  70  HI.  369;  Orr  y.  Zimmerman,  *  See  Giles  v.  Austin,  62  N.  Y.  486, 

63  Mo.  72;  Eveleth  y.  Little,  16  Me.  and  other  American  cases  cited  in  the 

374,  377;  Atkins  v.  Bison,  25  Ark.  last  note;  also  see  Miesell  v.  Globe 

138;  Bostwick  v.  Stiles,  35  Conn.  195.  Ins.  Co.,  76  N.  Y.  115,  120;  Shaw  v. 

In  Whehm  Y.  Reilly,  61  Mo.  665,  a  Republic  Ins.  Ca,  69  Id.  286,  which 

deed  of  trust,  given  in  place  of  a  mort-  hold  that  when  a  life  policy  becomes 

gage  to  secure  a  debt,  provided  that  accidentally  forfeited,  tne  holder  need 

if  the  interest  was  not  punctually  paid  not  at  once  bring  an  ec^uity  suit  for 

as  it  became  due,  the  whole  principal  the  purpose  of  re-establishing  it;  but 

should  be  due  and  payable,  and  the  may  tender  the  premiums  as  they  fall 

trustee  might  sell.    The  debtor  made  due,  and  then  sue  on  it  at  law  when 

default  in  paying  a  portion  of  the  in-  the  person  whose  life  is  assured  dies, 

terest   when    it   fell   due,   and    the  '  See  anUy  §§  589,  590. 
trustee  thereupon  took  tiie   proper 
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aided  in  equity.^  When,  however,  the  party  clothed  with  such 
a  mere  power  by  a  deed,  settlement,  or  will,  has  attempted  and 
begun  to  execute  it,  and  the  execution  is  defective  through  ac- 
cident or  mistaJie,  or  where  he  has  made  an  agreement  to 
execute  it  which  is  regarded  as  a  kind  of  defective  execution, 
equity  may  interpose  its  aid  by  decreeing  a  complete  and  per- 
fect execution.'  As  has  already  been  explained,  this  extra- 
ordinary jurisdiction  is.  only  exercised  on  behalf  of  classes  of 
persons  who  are  considered  aa  possessing  a  certain  meritorious 
or  mond  consideration,  and  against  a  party  who  has  np  equally 
meritorious  equity.  Its  operation  is  confined  to  purchasers,  in- 
cluding mortgagees,  lessees,  and  creditors,  wives,  legitimate 
children  and  those  to  whom  the  part^  executing  stands  in  loco, 
parentis t  and  charities;  it  does  not  include  husbands,  illegiti- 
mate children,  distant  relatives,  nor  volunteers.'  As  to  the 
defects  in  the  execution  of  a  power  which  equity  will  thus  aid 
qjid  complete  in  proper  cases,  they  must  be  in  mattei:?  of  form, 
and  not  of  the  very  substance  and  essence  of  the  power — such 
as  the  want  of  a  seal,  or  of  witnesses,  or  of  signatures,  or 
omissions  and  imperfections  in  the  limitations  of  the  property/ 

»  ToUet  ▼.  Toilet,  2  P.  Wms.  489;  Hughes  v.  Wellfl,  9  Hare,  749;  Shan- 

I  Eq.  Lead.  Gas.  365,  and  notes  (4th  non  v.  Bradstreet,  1  Sch.  &  Lef.  52; 

Am.   ed.);    ^Lnmdell  v.   Phiilpot,   2  Taylor   v.    Wheeler,    2    Vera.    664; 

Vem.  69;  Bull  ▼.  Vardy,  1  Vea.  270;  Campbell  v.  Leach,  Ambl.  740;  Bis- 

Johnson  v.  Cashing,  15  N.  H.  298;  bey  v.  £ley,  2  Bro.  Ch.  325;  Medwin 

Lippenoott  ▼.  Stokes,   2  Halst   Ch.  v.   Sandbam,   3  Sw.   685;   l^by  v. 

122;  Howard  v.  Carpenter,    11   Md.  Landor,    28   Beay.    504;    Beatty    v. 

259;    Lines  v.   Darden,  5  Flor.  51;  Clark,  20  Cal.  11;  Love  v.  Sierra  etc. 

MitcheU   v.    Denaon,   29   Ala.   327;  Co.,  32Id.  639^  a53;  Thorp  v.  McCul- 

Wilkinflon  v.  Getty,  13  Iowa,  157.  lum,  1  Oilman,  614;  Hout  v.  Hout,  20 

*  Toilet  Y.  Toilet,  supra;  Chapman  Ohio  St.  119;  Schenck  v.  EUingwood, 

V.  Gibson,  3  Bro.  Ch.  229;  Shannon  3  Edw.   Ch.   175;  Pepper's   Will,   1 

V.  Bradstreet,  1  Sch.  &  Lef.  52»  63;  Pars.  Eq.  436,  446;  Porter  v.  Turner, 

Sayer  v.  Sayer,  7  Hare,  377;  and  see  3  Serg.  &  E.  108,   114;  Dennison  v. 

atUe,  §§  589,  690.  Goehnng,  7  Barr.  175;  Huss  v.  Morris, 

»  See  ante,  §  589;  ToUet  v.  ToUet,  1  63  Pa.  St.  367. 
Eq.  Lead.  Cas.  365  and  notes;  Fother-       «  Toilet  v.  Toilet,  1  Eq.  Lead.  Cas. 

gill  V.  Fothergill,   Freem.    Ch.   256;  365  and  notes.     Where  a  power  was 

Barker  v.  Hill,  2  Ch.  Hep.  113;  Reid  required  to  be  executed  by  means  of 

V.  Sher^old,  10  Ves.  370;  Pollard  v.  a  deed  or  other  instrument  inter  vivos, 

GreeuvU,  1  Chan.  Cas.  10;  Wilkes  v.  an  execution  of  it  by  a  will  is  a  defect 

Holmes,    9    Mod.    485;    Clifford  v.  which  equity  will  aid,  ToUet  v.  Toilet, 

Burlington,   2  Vem.    379;   Sneed  v.  supra;  but,  conversely,  when  it  was 

Sneed,  Ambl.  64;  Bruce  v.  Bruce,  L.  required  to  be  executed  only  by  a  will, 

R.,  11  Eq.  371;  Hervey  v.  Hervey,  1  an  execution  by  an  absolute  deed  w^ill 


3  Id.  244;   Tudor  v.  Anson,  2  Ves.  propriate  instrument,  although  it  is 

Sen.  582;  Watts  v.  Bullas,  1  P.  Wms.  duly  executed,  as  in  Toilet  v.  Toilet; 

60;  Affleck  v.  Affleck,  3  Sm.  &  Oiff.  In  re  Dyke's  Estate,  L.  R.,  7  Eq. 

394;  /nr€  Dyke's  Estate,  L.R.,  7  Eq.  337;    Garth   v.   Townaend,  Id.   220; 

337;  Dowell  y.  Dew,  1  Y.  &  C.  345;  or  in  the  improper  and  insufficient 
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The  doctrine  is  confined  to  powers  created  by  the  voluntaiy  act 
of  persons  in  wills,  deeds,  and  settlements;  it  does  not  extend 
to  those  created  and  regulated  by  statute.  The  defective  exe- 
cution of  statutory  powers,  in  the  failure  to  comply  with  the 
prescribed  requisites,  can  not  be  ^ded  by  equity.^ 

§  835.  Powers  in  Trust  will  be  Enforced.-'The  general 
rule  that  equity  refuses  to  aid  the  non-execution  of  powers,  and 
only  corrects  their  defective  execution,  relates  only  to  bare, 
naked,  or  mere  powers;  it  does  not  apply  to  powers  coupled 
with  a  trust.  Mere  powers  create  no  obligation  resting  on  the 
donee,  nor  any  right  in  a  person  who  may  be  benefited  by  their 
execution.  Powers  in  trust,  or  coupled  with  a  trust,  like  any 
other  trust,  are  imperative;  they  create  a  duty  in  the  trustee, 
and  a  right  in  the  beneficiary.  Equity  will  not  suffer  this  right 
of  the  beneficiary  to  be  defeated  either  by  accident  or  by  de- 
signs of  the  trustee,  and  will  therefore  carry  into  effect  the  in- 
tention of  the  donor,  and  give  all  needed  relief  to  the  beneficiaiy, 
whenever  there  has  been  a  total  or  a  partial  failure  to  execute  the 
power  according  to  the  terms  of  the  trust.' 

§  836.  4.  Judgments  at  Law.— Accident  is  also  one  of 
the  grounds  for  the  exercise  of  the  most  important  jurisdiction 
with  respect  to  actions  and  judgments  at  law.  Where  the  de- 
fendant in  an  action  at  law  has  a  good  defense  on  the  merits, 
which  he  is  prevented  by  accident  from  setting  up  or  making 
available,  without  any  negligence  or  inattention  on  his  part, 
and  a  judgment  is  recovered  against  him,  equity  vnll  exercise 
its  jurisdiction  on  his  behalf  by  enjoining  further  proceedings 
to  enforce  the  judgment,  or  by  setting  it  aside  so  that  a  new 

mode    of   executing  an  appropriate  Hatch,  3  Ohio,  527.    See,  also,  on  the 

kind  of  instrument,  as,  for  example,  general  doctrine,  Bradish  v.  Gibbs,  3 

omitting  a  seal.    Morse  v.   Martin,  Johns.  Gh.  523,  550;  Long  v.  Hewitt, 

34  Beav.  500;  see  Piatt  y.   McCul-  44  Iowa,   363;  Porter  v.   Turner,   3 

lough,    1    McLean,    69,  where  relief  Sere.  &  R.  108,  111,114;  Bakewellv. 

waa  refused  on  the  ground  that  the  Ogden,    2    Bush.    265;    Stewart   v. 

defect  was  inherent  and  not  merely  Stokes,    33    Ala.    494;    Kearney   v. 

formal.    In  order  to  admit  the  exer-  Vaughan,  50  Mo.  284. 

else  of  the  jurisdiction  and  to  grant  '  Smith  v.  Bowes,  38  Md.  463;  -EZarl 

relief,  there  must  be  something  more  of  Darlington  v.  Pulteney,  Cowp.  260; 

than  a  mere  verbal  promise  to  execute  and  see  Stewart  v.  Stokes,  33  AIa, 

the  power;  there  must  alwa^rs  be  some  494;  Gridley's  Heirs  v.   Phillips,   5 

writing  attempting,  or  showing  an  in-  Eans.  349;  Kearney  v.  Vaughan,  50 

tcntiou  to  execute.     Carter  v.  Carter,  Mo.  284. 

Moseley,  365;  Shannon  v.  Bradstreet,  *  Wameford  v.  Thompson,  3  Ves. 

1  Sch.  &  Lef.  52;  Innes  v.  Sayer,  7  513;  Brown  v.  Higgs,  8  Id.  561,  574; 

Hare,  377;  Dowell  v.  Dew,  1  Y.  &  C.  Gibbs  v.  Marsh,  2  Met.  243, 251;\Vitih- 

345;   Vcmon  v.   Vernon,   Ambl.    3;  ersv.Yeadon,  1  Rich.  Eq.  324, 329;Nor- 

Campbell  v.  Leach,  Ambl.  740;  Wil-  cum  v.  D'OEuch,  17  Mo.  98;  Thorp  v. 

son  V.  Piggott,  2  Ves.  351;  Mitchell  McCuUum,  1  Gilman,  614,  625,  gSo. 
V.    Denson,    29    Ala.   327;   Barr  v. 
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trial  can  be  had  on  the  merits.'  In  many  states^  especially  in 
those  which  have  adopted  the  reformed  procedure,  this  particu- 
lar relief  is  usually  obtained  by  means  of  a  motion  for  a  new 
trial,  and  the  necessary  occasions  for  a  resort  to  equity  have 
been  lessened;  the  equitable  jurisdiction,  however,  has  not 
been  abrogated  even  in  those  states,  and  it  is  constantly  in- 
voked in  the  other  commonwealths. 

§  837.  5.  Other  Special  Instances. — There  are  other 
specific  instances  of  the  jurisdiction  which  must  be  referred  to 
accident  as  their  occasion.  It  will  be  sufficient  to  mention 
them  in  the  briefest  manner,  and  it  will  be  seen  that  they  all 
fall  under  the  general  principle  stated  in  the  introductory  para- 
graphs of  this  section.  An  executor  or  administrator  will  be 
relieved  in  equity  from  many  liabilities  arising  from  unforeseen 
and  unexpected  circumstances  in  the  nature  of  accidents,  where 
he  has  acted  in  good  faith  and  reasonable  care,  although  no 
remedy  was  given  by  the  common  law.  Thus,  where  an  execu- 
tor or  administrator  has  paid  debts  or  legacies  in  full  supposing 
the  assets  were  sufficient,  and  it  turns  out  that  there  is  a  defi- 
ciency of  assets,  equity  will  grant  the  remedies  necessary  to  re- 
lieve him  from  the  legal  liability.'  In  another  class  of  cases, 
where  the  consideration  contracted  to  be  rendered  in  return  for 
the  payment  of  a  large  sum  of  money  entirely  fails  from  acci- 
dent, and  where  the  dispositions  of  the  principal  or  income  of 
public  securities  directed  by  will  to  be  made  among  successive 
beneficiaries  become  impossible  from  accident,  equity  has  in- 

^  Cairo  etc.  K.  R.  v.  Titaa,  27  N.  uiaI  deficiency  of  assets,  see  Oir  ▼. 

J.  £q.  (12  C.  K  Green),  102;  Darling  Kaines,  2  Ves.  Sen.  194;    Mooie  y. 

V.  Baltimore,  51  Md.   1;    Alford  v.  Moore,  Id.  596,  600;  Noel  v.  Robinson, 

Moore,   15  W.  Va.  697;   Barber  v.  1  Vem.  90, 94;  Edwards  v.  Freeman,  2 

Hokeyser,  39  Wise.  590;  Tbomason  P.  Wms.  435,  447;  Walcot  y.  Hall,  2 

y.  Fannin,  54 Ga.  361;  Grubby.  Kolb,  Bro.  Ch.  305.    The  specific  instances 

55  Id.  630;  Bobinson  y.  Wheeler,  51  mentioned  in  the  text  and  note  have 

N.  H.  384;  Craft  y.  Thompson,  51  Id.  certainly  become  obsolete  or  been  abro- 

536;    Holland  v.  Trotter,  22  Gratt.  gated  in  yery  many  of  the  states.  The 

136;  N.  Y.  etc.  R.  R.  y.  Haws,  56  N.  whole  subject  of  administration  has, 

Y.  175;  Richmond  Enquirer  y.  Rob-  to  a  great  extent,  been  regulated  by 

inson,  24  Gratt.  548;    Shields  y.  Mc-  statute  and  committed  to  the  control 

CIuDg,  6  W.  Va.  79.    See  Earl  of  Ox-  of  probate   courts.      These   statutes 

ford's  Case,  1  Ch.  Rep.  1;  2  £q.  Lead,  differ  in  their  details,  but  most,  if  not 

Cas.  1291  and  notes  (4th  Am.  ed.)  all  of  them  define  the  rights  and  lia- 

*  £kiwards  y.  Freeman,  2  P.  Wms.  bilities  of  administrators,  executors, 

435, 447;  Hawkins  y.  Day,  Ambl.  160.  legatees,  and  creditors,  and  prescribe 

See  also  as  further  illustrations,  Jones  modes  of  proceeding,  under  the  cir- 

V.  Lewis,  2  Ves.  Sen.  240;  Clough  y.  cumstances  above  mentioned  in  the 

Bond,   3  My.  k  Cr.  490;    Pooley  y.  text,   yiz.,  where   some    legatees  or 

Ray,  1  P.  Wms.  355.     As  to  the  relief  creditors  have  been  paid  in  full,  or 

giyen  by  equity  to  an  impaid  legatee  more  than  their  just  proportion,  and 

against  other  legatees  who  haye  Deen  there  turns  out  to  be  a  aeficiency  of 

paid  in  full,  when  there  was  hi  '^  ig-  assets. 


296  EQUITT  JTJBISPItUDENOE. 

terposed  for  the  purpose  of  working  substantial  justice.^  Again, 
if  a  party  to  a  suit  in  equity  is  obliged  to  make  a  tender,  and 
through  accident  or  mistake  he  tenders  less  than  the  required 
amount,  the  relief  to  which  he  is  entitled  will  still  be  conferred; 
the  decree  will  be  so  shaped  as  to  be  conditional  upon  his  pay* 
ing  the  proper  sum.'  Other  instances  which  are  partly  refera^ 
ble  to  accident  are  mentioned  in  the  foot-note.' 


SECTION   IL 

MISTAKK 

AKALTSIS. 

§  838.  Origin  and  purpose  of  this  jurisdiction. 

§839.  L  Definition. 

840-856.  II.  Various  kinds  of  mistakes  which  furnish  an  occasion  for  x«- 

Kef. 

841-851.  Fim,  Mistakes  of  law. 

'  §  842.  The  general  rule  and  its  Hmitations. 

§  843.  Mistake  as  to  tlie  legal  import  or  efiSsct  of  a  transaction. 

844-851.  Particular  instances  in  which  relief  will  or  will  not  be  granted. 

§  845.  Reformation  of  an  instrument  on  account  of  a  mistake  of  law. 

§  846.  Mistake  common  to  all  the  parties:  mistake  of  a  plain  rule. 

§847.  Mistake  of  law  accompanied  with  inequitable  conduct  of  thd 

other  party. 

§  848.  Same:  between  parties  in  relations  of  trust. 

^  As  an  illustration  of  the  first  case:  the  adjustment  of  disputed  boundaries 
If  a  minor  is  bound  as  an  apprentice  between  adjoining  proprietors,  rests 
and  pays  or  agrees  to  pay  a  large  partly  upon  the  occasion  of  accident, 
premium,  and  the  master  becomes  Wake  v.  Conyers,  1  Eden,  331;  2Cox, 
bankrupt  before  the  apprenticeship  360;  Miller  t.  Warmington,  1  J,  i 
has  expired,  equity  will  relievo  the  W.  484;  Peny  v.  Pratt,  31  Corni.  433; 
disappointed  apprentice  by  apportion-  De  Veney  v.  Qallaffher,  20  N.  J.  Eq. 
ing  the  premium.  Hale  v.  Webb,  2  (5  C.  E.  Green),  33;  Norris*  Appeal, 
Bro.  Ch.  78.  As  illustrations  of  tie  64  Pa.  St.  275;  Tillmes  v.  Marsh,  67 
second  case:  If  an  annuity  is  directed  Id.  507;  Wetiierbee  v.  Dunn,  36  Cal. 
by  a  will  to  be  secured  by  an  invest-  249.  This  subject  is  discussed  in  a 
ment  in  public  stock,  and  an  invest-  subsequent  chapter.  Where  a  note  or 
ment  is  made  sufficient  at  the  time  bill  of  exchange  is  transferred  and  in- 
fer the  income  to  produce  the  amount  tended  to  be  indorsed,  but  through 
of  the  annuity,  and  afterwards  the  accident  or  mistake  the  indorsement 
stock  is  reduced  by  statute  so  that  its  is  omitted,  equity  will  compel  the 
income  becomes  insufficient,  equity  transferrer,  or,  in  case  of  his  death,  hi^ 
will  relieve  the  annuitant  by  directing  executor  or  administrator,  to  affix  his 
the  deficiency  to  be  made  up  by  the  indorsement,  at  the  suit  of  the  holder, 
residuary  legatees.  Davies  v.  Wat-  This  is,  in  fact,  a  simple  case  of  reform- 
tier,  1  S.  &  S.  463;  May"  v.  Bennett,  1  ation  and  re-execution.  The  holder 
Russ.  370;  for  another  illustration  see  is  an  equitable  assignee,  and  is  enti- 
Hachett  v.  Pattlo,  6  Madd.  4.  tied  to  obtain  a  fuU  legal  ri^ht  and 

«  Qark  v,  Drake,  63  Me.  354.  title.     Watkins  v.  Maule,  2  J.  &  W. 

»  The  well-settled  jurisdiction  for  237,  242. 
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§  849.    Relief  where  a  party  is  miBtaken  as  to  his  own  existing  legal 

rights,  interests,  or  relations. 
§  850.    Compromises  and  voluntary  settlements  made  upon  a  mistake 

as  to  legal  rights. 
§  851.    Payments  of  money  under  a  mistake  of  law. 
11852-856.    Second,  Mistakes  of  fact. 

§  853^    How  mistakes  of  fact  may  oocnr. 

§  854.    In  what  mistakes  of  fact  may  oonsist. 

§  855.    Compromises  and  speculative  contraets. 

§  856.    Keqaisites  to  relief:  mistake  must  be  material  and  free  from 

culpable  negligence. 
tS  857-867.    m.  How  mistake  may  be  shown:  when  by  parol  evidence. 

9858.    Parol  evidence  in  general  in  cases  of  mistake,  fraud,  or  surprise. 
§  850.    In  suits  for  a  reformation  or  cancellation:  chaxacter  and  efiBect 

of  the  evidence. 
1 860.    Parol  evidence  in  defense  in  suits  for  a  specific  performance. 
§  861.    Parol  evidence  of  mistake  on  the  plaintiff's  part  in  suits  for  a 

specific  performance:  English  rule. 
1862.    Same:  American  rule:  evidence  admissible. 
§  863.    Evidence  of  a  parol  variation  which  has  been  part-performed. 
§§864-867.    Effect  of  the  statute  of  frauda  upon  the  nse  of  parol  evidence 

in  equitable  suits. 
§  865.    Two  classes  of  cases  in  which  the  use  of  parol  evidence  may  be 

affected  by  the  statute. 
1 866.    (General  doctrine:  parol  evidence  of  mistake  or  fraud  admissible 

in  both  these  dassev  of  cases. 
§867.    Glass  v.  Hulbert:   examinatum  of  proposed  limUationa  upon 

this  general  doctrine. 
§§868-871.    rv.  Instances  of  equitable  jurisdiction  occasioned  by  mistake. 
§  868.    When  exercised  by  way  of  defense. 

§  869.    By  way  of  affirmative  relief:  recovery  of  money  paid  by  mis- 
take. 
§  870.    Affirmative  relief:  reformation  and  cancellation. 
§  871.    Conditions  of  fact  whieh  aie  occasions  for  affirmative  relief. 

§  838.    Orlgixi  and  Purpose  of  this  Jurisdlctioa— From 

the  time  when  jurisdiction  was  first  formally  delegated  to  the 
chancellor  by  the  crown,  mistake  has  played  a  most  important 
part  as  the  occasion  of  equitable  rights  and  duties,  and  for  the 
exercise  of  the  jurisdiction  in  awarding  equitable  remedies.  In 
the  earlier  periods,  when  the  domains  of  the  law  courts  and  of 
the  court  of  chancery  were  sharply  discriminated,  when  the 
common  law  judges  were  not  influenced  by  equitable  notions, 
this  branch  of  equitable  jurisprudence  and  jurisdiction  consisted 
entirely  in  the  means  by  which  certain  parties  were  prevented 
from  holding  and  enjoying  legal  rights,  and  certain  other  par- 
ties were  relieved  from  the  burden  of  legal  duties  and  liabilities, 
which  had  originated  under  a  mistake,  and  which  were  complete 
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and  unassailable  at  law.  In  the  progress'of  time,  as  the  com- 
mon law  became  more  and  more  conformed  to  equitable  princi- 
ples, the  legal  tribunals  assumed  a  partial  cognizance  and  gave 
a  partial  relief  in  cases  inyolying  mistake.  All  the  possible 
modes  in  which  the  remedial  jurisdiction  occasioned  by  mistake 
can  be  exercised,  are  the  following:  (1)  Negatively,  as  aground 
of  defense  either  in  actions  at  law  or  in  suits  in  equity,  to  defeat 
an  enforcement  of  and  recovery  upon  either  legal  or  equitable 
rights  of  action;  (2)  Affirmatively,  as  a  ground  for  rescinding 
a  transaction,  and  restoring  the  mistaken  party  to  his  original 
position  by  means  of  an  appropriate  legal  action  and  a  recovery 
therein  of  money  or  property;  (3)  Affirmatively,  as  a  ground  for 
the  equitable  relief  of  rescinding  a  transaction,  or  canceling  an 
agreement  or.  other  written  instrument;  (4)  Affirmatively,  as  a 
ground  for  the  equitable  relief  of  reforming  or  re-executing  a 
written  instrument.  The  final  object  of  the  present  discussion 
is  to  ascertain  when  these  various  remedies  may  be  obtained  in 
equity;  and  incidentally  to  ascertain  when  and  to  what  extent 
some  of  them  may  be  conferred  by  courts  of  law.  The  discus- 
sion itself  will  be  conducted  under  the  following  divisions:  (1) 
Definition;  (2)  A  statement  of  the  various  kinds  of  mistakes 
both  of  law  and  of  fact  which  do  or  do  not  furnish  an  occasion 
for  relief,  with  an  examination  of  the  equitable  conception  and 
the  essential  elements  of  a  mistake  in  order  that  it  may  be  a 
ground  for  the  exercise  of  jurisdiction;  (3)  The  mode  of  show- 
ing a  mistake,  and  especially.  How  far  may  parol  evidence  be 
resorted  to  for  the  purpose  of  showing  mistakes  in  written  in- 
struments; (4)  An  enumeration  of  the  instances  and  forms  of 
equitable  jurisdiction  and  reliefs  occasioned  by  mistake. 

§  839.  I.  Definition.— It  is  very  difficult  to  formulate  a  def- 
inition which  shall  contain  the  essential  elements  of  the  concep- 
tion as  distinguished  from  its  effects,  and  which  shall  accurately 
discriminate  between  mistake  and  accident  on  the  one  side,  and 
fraud  and  negligence  on  the  other.  The  definitions  given  by 
some  American  and  English  text-writers  describe  the  effects  of 
mistake,  the  consequences  resulting  from  it,  rather  than  its  es- 
sential features.^    It  was  shown  in  the  preceding  section  that 

'Thus  Judge  Story  says,  mistake  Mist.,  p.  396).  This  definition  is  erro- 
'*  is  some  unintentional  act,  or  omis-  neous,  as  it  seems  to  me,  in  two  most 
sion,  or  error,  arising  from  icnorance,  important  particubu:^.  First,  it  sub- 
surprise,  imposition,  or  misplaced  con-  stitutes  the  consequences  of  tiie  thing 
fidence."  (£q.  Jur.,  §  110.)  His  Ian-  in  place  of  the  thing  itself,  the  act  or 
euago  is  copied  by  SncU  (Principles  of  omission  done  through  mistake.  See- 
Slq.,  p.  370),  and  by  Kerr  (Fraud  and  ondly,  the  language  is  so  broad  that  it 
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accident  is  an  unexpected  occurrence  external  to  the  party  affected 
bj  it;  and  its  operation  is  ordinarily  to  prevent  that  party  from 
doing  some  act,  whereby  he  becomes  subjected  to  a  liability 
which  would  not  otherwise  have  arisen.  Mistake,  on  the  other 
hand,  is  internal;  it  is  a  mental  condition,  a  conception,  a  conyic- 
tion  of  the  understanding,  erroneous,  indeed,  but  none  the  less 
a  couTiction,  which  influences  the  will,  and  leads  to  some  outward 
physical  manifestation.  Its  operation  is  ordinarily,  though  not 
always,  affirmative,  the  doing  of  some  act  which  would  not  have 
been  done  in  the  absence  of  the  particular  conception  or  convic- 
tion which  influenced  the  free  action  of  the  will.^  Its  essential 
prerequisite  is  ignorance.  It  is  distinguished  from  fraud,  fraudu- 
lent representations,  or  fraudulent  concealments,  by  the  absence 
of  knowledge  and  intention,  which  in  legal  fraud  are  actually 
present,  and  in  constructive  fraud  are  theoretically  present,  as 
necessary  elements.  It  is  also  distinguished  from  that  inatten- 
tion or  absence  of  thought  which  are  inherent  in  negligence. 
The  erroneous  conception  or  conviction  of  the  understanding 
which  constitutes  the  equitable  notion  of  mistake,  has  nothing  in 
common  with  negligence;  equity  will  not  relieve  a  person  from 
his  erroneous  acts  or  omissions  resulting  from  his  own  neg- 
ligence,'   Mistake,  therefore,  within  the  meaning  of  equity,  and 

not  only  embraces  in  its  very  tenns,  the  mistake,  and  not  the  act  done  in 
acts  and  omissions  which  are  the  pnrsnance  of  it. 
resolts  of  fraud,  bat  it  fails  to  exclude  ^  This  analysis  is  not  a  mere  matter 
those  which  are  occasioned  through  of  words.  Upon  the  accurate  notion 
negligence.  The  modem  oommente-  of  what  is  essential  to  the  legal  con* 
tors  upon  the  Roman  law,  who  have  ception  of  mistake,  depends  the  answer 
genenJlv  investigated  the  nature  of  to  the  question,  when  may  a  person  be 
fegal  relations  much  more  accurately  relieyed  from  the  consequences  of  his 
and  profoundly  than  the  common  law  mistakes  of  law  ? 
writers,  do  not  fall  into  this  error.  '  Leuty  y.  Hillas,  2  De  G.  &  J.  110, 
They  correctly  describe  mistake  as  121;  Duke  of  Beaufort  y.  Neeld,  12  CL 
essentially  a  mental  or  intellectual  con-  &.  Fin.  248,  286;  Wild  y.  Hillas,  28  L. 
dition  interfering  with  the  free  opera-  J.  Ch.  170;  Gregory  y.  Wilson,  9  Hare, 
tion  of  tiie  will,  and  not  as  the  acts  or  683,  680;  Drewrv  y.  Barnes,  3  Russ. 
omissions  produced  by  that  condition.  94;  Bateman  y.  WiUoe,  1  Sch.  &  Lef. 
Mr.  Haynes,  in  his  lectures  on  equity,  201;  Ware  y.  Harwood,  14  Yes.  28, 31 ; 
gives  a  definition  which  much  more  Stevens  y.  Praed,  2  Id.  519;  Stephen- 
nearly  embodies  the  true  conception,  son  v.  Wilson,  2  Vem.  325;  Trigge  v. 
fie  says  (p.  80):  **  Mistake  may  be  Layallto,  15  Moore  P.  0.  270;  Marquis 
said  to  exist  in  a  legal  sense,  where  a  of  Breadalbane  y.  Marquis  of  Chandos, 
person  acting  upon  some  erroneous  2  My.  &  Cr.  711,  719;  Henderson  y. 
conyiction,  either  of  law  or  of  fact,  Cook,  4  Drew.  306;  Dimany.  Providence 
executes  some  instrument,  or  does  etc.  R. R., 5  R.  1. 130;  Western  R.  R.  v. 
some  act  which,  but  for  that  erroneous  Babcock,  6  Met.  346;  Wood  v.  Patter- 
conviction,  he  would  not  have  executed  son,  4  Md.  Ch.  335;  Kite  v.  Lumpkin, 
or  done."  He  here  correctly  appre-  40  6a.  606;  Lamb  v.  Harris,  8  Id.  546; 
hends  that  the  mental  condition — the  Capehart  v.  Mhoon,  5  Jones  £q.  178. 
**  erroneous    conviction" — constitutes 
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as  the  occasion  of  jarisdiction,  is  an  erroneous  mental  condition, 
conception,  or  conviction,  induced  by  ignorance,  misapprehen- 
sion, or  misunderstanding  of  the  truth,  but  vrithout  negligence, 
and  resulting  in  some  act  or  omission  done  or  suffered  erro- 
neously bj  one  or  both  the  parties  to  a  transaction,  but  without 
ita  erroneous  character  being  intended  or  known  at  the  time.  I 
add  the  two  following  definitions,  which  originally'  appeared  in 
the  proposed  civil  code  of  New  York,  and  were  thence  adopted 
by  the  existing  civil  code  of  California,  because  they  embody  the 
esaentiAl  notions  which  I  have  attempted  to  explain,  and  are  both 
accurate  and  comprehensive.  "  Mistake  of  fact  is  a  mistake, 
not  caused  by  the  neglect  of  a  legal  duty  on  the  part  of  the  per- 
son making  the  mistake,  and  consisting  in:- 1.  An  unconscious 
ignorance  or  foigetfulness  ot  a  fact  past  or  present,  material  to 
the  eontraot;  or,  2.  Belief  in  the  present  existence  of  a  thing 
material  to  the  contract  which  does  not  exist,  or  in  the  past  ex- 
istence of  such  a  thing  which  has  not  existed."^  **  Mistake  of 
law  eoostitiites  a  mistake,  only  when  it  arises  from:  1.  A  mis- 
npprehension  of  the  law  by  all  parties,  all  supposing  that  they 
knew  and  understood  it,  and  all  making  substantially  the  same 
mistake  aa  to  the  law;  or  2.  A  misapprehension  of  the  law  by 
one  paxty,  oi  which  the  others  ore  aware  at  the  time  of  con*- 

1  Civfl  Code  of  N.  Y.  (proposed),  4  Price,  135;  Haatie  v.  Coutarier,  9 
§762;  avil  Code  of  Cal.  §  1577.  The  Exch.  102;  5  H.  L.  Cas.  673;  Strick* 
autiiors  of  the  New  York  code  cite  the  land  v.  Turner,  7  Exch.  208;  Cochrano 
following  authorities  in  support  of  the  v.  Willis,  L.  K.,  1  Ch.  68;  Rheel  v. 
material  items  of  their  definition.  Hicks,  25  N.  Y.  289;  Ketchum  v.  B'k 
Introductory  part:  Absence  qf  n^gUet^  of  Commerce,  19  Id.  499, 602;  Belknap 
U.  S.  B'k  V.  B*k  of  Ga.,  10  Wheat,  v.  Sealey,  14  Id.  143;  Martin  v.  Me- 
333.  Subd.  1 .  U'nco7i8ciou8,  Kelly  y.  Cbrmick,  8  Id.  331, 335;  Kip  v.  Monroe, 
Solari,9M.&W.54;McDauieIsy.B'k  29  Barb.  679;  Briggs  v.  Vanderbilt» 
of  Rutland,  29  Vt.  230,  238;  Elwell  v.  19  Id.  222, 239;  Gar£ier  v.  Mayor  etc.. 
Chamberlain,  4  Bosw.  320;  Jjjmomiu^,  26  Id.  423;  Wheadon  v.  Olds,  20 
Bellv.  Gardiner,4  M.  &G.  11;  4  Scott»  Wend.  174;  Mowatt  v.  Wright,  1  Id. 
N.  R.  621;  Hore  v.  Becher,  12  Sim.  355,  360;  AUen  y.  Mayor  etc.,  4  £.  D. 
465;  East  Ind.  Co.  y.  Donald,  9  Yes.  Smith,  404;  Thing  which  hcta  not  ex- 
275;  East  I.  Co.  y.  Neave,  6  Id,  173;  «/«/,  Martin  y.  McCormick,  8  N.  Y. 
Cocking  y.  Pratt,  1  Yes.  Sen.  400;  331,335.  The  same  authorsadd:  "The 
Briggs  y.  Yanderbilt,  19  Barb.  222;  dicta  found  in  some  cases  to  the  effect 
Forgef/ulneas,  Kelly  y.  Solari,  9  M.  &  that  a  mistake  in  respect  of  matters 
W.  54;  Lucas  y.  Worswick,  1  Moo.  &  as  to  which  the  party  had  '  means  of 
Rob.  293;  Fact  past,  McCarthy  y.  De-  knowledge'  does  not  ayoid  a  contract 
caix,2Russ.  &M.  614;  Willany.Wil-  (see  Mut.  L.  Ins.  Ca  y.  Wager,  27 
Ian,  16  Yes.  72;  East  I.  Co,  y.  Donald,  Barb.  354;  Clarke  y.  Dutcher,  9  Cow. 
9  Id.  275;  East  I.  Co.  y.  Neave,  5  Id.  674;  Mllnes  y.  Duncan,  6  B.  &  C.  671), 
173;  Durkin  y.  Cranston,  7  Johns,  are  not  sustained  by  the  decisions^ 
442;  Fact  present,  Broughton  y.  Hutt,  (see  Allen  y.  Mayor,  4  E.  D.  Smith, 
3  De  G.  &  J.  501;  Colyer  y.  Oay,  7  404;  Kelly  y.  Solari,  9  M.  &  W.  64), 
Beav.  188;  Uore  y.  Becher,  12  Sim.  and  have  been  finally  oyerruled  (Town- 
465;  Cocking  v.  Pratt,  1  Yes.  Sen.  send  y.  Crowdy,  8  C.  B.,  N.  S.,  477; 
400;  Huthmacher  y.  Harris'  Adm'r,  38  Bell  v.  Gardiner,  4  M.  &  G.  11;  Dails 
Pa.  St.  491.  Subd.  2.  Thinci  which  y.  Lloyd,  12  Q.  B.  531)." 
does  not  exist,  Hitchcock  y.  Giddings, 
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tractiDg,  but  which  they  do  not  rectify."^    "  Mistake  of  foreign 
law  is  a  mistake  of  fact."* 

§  840.  U.  Various  Kinds  of  Mistakes  whioh  Furnish 
an  Occasion  for  Relief.— Under  this  most  important  head  I 
purpose  to  examine  more  in  detail  the  equitable  conception  of 
mistake;  to  ascertain  its  essential  elements  in  order  that  it  may 
be  the  ground  of  any  equitable  interposition;  and  to  describe 
the  various  kinds  of  mistakes  both  of  law  and  of  fact  whioh  do 
or  do  not  furnish  an  occasion  for  relief.  We  are  met  at  the 
outset  by  a  natural  line  of  division.  A  party  may  enter  into  a 
transaction  altering  his  legal  relations  for  the  better  or  the 
worse,  with  full  knowledge  of  all  the  facts  connected  therewith, 
but  ignorant  or  mistaken  concerning  either  the  general  law  of 
the  land  governing  the  case,  or  concerning  his  own  personal 
legal  rights  affected  by  or  resulting  from  the  transaction.  On 
the  other  hand,  he  may  be  cognizant  of  the  general  law  and  of 
his  own  legal  rights,  but  be  ignorant  or  mistaken  as  to  some 
material  fact  of  the  transaction  which  forms  an  important  factor 
in  determining  his  action.  All  possible  mistakes  are  therefore 
separated  into  those  of  law,  and  those  of  fact,  although  it  is 
sometimes  very  difficult  to  ascertain  in  a  particular  instance 
whether  the  mistake  is  purely  one  of  law,  or  is  of  law  and  of 
fact  in  combination.  As  the  cases  in  which  persons  are  relieved 
from  their  mistakes  of  law  are  somewhat  exceptional,  it  will  be 
convenient  to  examine  them  first  in  order. 

§  841.  First.  Mistakes  of  La^w.— It  is  very  important  to 
form  an  accurate  notion  of  the  various  conditions  included 
within  this  general  term;  much  confusion  and  ijkpparent  conflict 
of  opinion  have  resulted  from  a  failure  to  recognize  these  dis- 
tinctions. Mistake  of  law  may  be  an  ignorance  or  error  with 
respect  to  some  general  rules  of  the  municipal  law  applicable  to 

1  Civ.  Ck)de  of  N.  Y.,  §  763;  ditto  of       «  Civil  Code  of  N.  Y.,  §  764;  ditto 

CaL,  §  1578.    The  authors  of  the  New  of  Cal.»  §  1579;  citing  McCormick  v. 

York  code  cite  in  support  of  this  defi-  Gamett,  5  De  G.  M.  a  G.  278;  Leslie 

nition.    Subd.  1.  Many  v.  Beekman  v.  Baillie,2Y.&C.Cb.91;'Pattersonv. 

Iron  Ca,  9  Paige,  188;  Hall  y.  Reed,  Bloomer,  35  Conn.  57;  Haven  v.  Fos- 

2  Barb.  Ch.  600;  Pitcher  v.  Turin  PI.  ter,  9  Pick.  112;  B'k  of  ChilUcothe  v. 

R.Co.,10Barb.436;\Vakev.Harrop,  Dodge,  8  Barb.  233;  Merch.  B'k  v. 

6  H.  &  N.  768.    Subd.  2.  Cooke  v.  Spaldins,  12  Id.  302.    It  should  be 

Nathan,  16  Barb.  342.    On  the  gen-  added  that  the  three  definitions  given 

eral  subject  of  relief  in  equity  m>m  in  the  text  occur  in  the  chapter  of 

mistakes  of  law,  they  refer,  in-addi-  the  codes  which  treats  of  the  consent 

tion  to  Stone  v.  Godfrey,  5  DeG.  M.  &  necessary  to  the  completion  of  a  con- 

G.  76,  90;  Broughton  v.  Hutt,  3  De  G.  tract,  so  that  they  primarily  relate  to 

&J.  501;  Evants  v.  Strode,  11  Ohio,  mistakes  in  contracts;  they  may  be 

480;  Wheeler  v.  Smith,  9  How.  (U.  readily  applied,  however,  to  mistakes 

S. )  55;  Champlin  v.  Lay  tin,  18  Wend,  in  any  other  transaction. 
407,  422. 
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all  persons,  which  regulate  human  conduct,  determine  rights  of 
property,  of  contract,  and  the  like;  such  as  the  rules  making 
certain  acts  criminal,  and  those  controlling  the  devolution,  ac- 
quisition, and  transfer  of  estates,  and  those  prescribing  the 
modes  of  entering  into  agreements.  On  the  other  hand,  the 
term  may  mean  the  ignorance  or  error  of  a  particular  person 
yfiih.  respect  to  his  own  legal  rights  and  interests  which  are  af- 
fected by,  or  which  result  from,  a  certain  transaction  in  which 
he  engages.  This  application  of  the  term  may  present  two  en- 
tirely different  conditions.  The  person  about  to  enter  into  the 
transaction  may  be  ignorant  of  or  mistaken  about  his  own  ante- 
cedent existing  legal  rights  and  interests  which  are  to  be  affected 
by  what  he  does,  although  he  correctly  apprehends  and  fully 
understands  the  legal  import  of  the  transaction  itself  and  its  true 
effects  upon  his  suppiosed  legal  rights.'  Or,  the  person  may  be 
correctly  informed  as  to  his  existing  legal  rights,  interests,  or 
relations,  and  may  be  ignorant  or  mistaken  with  respect  to  the 
legal  import  of  the  transaction  in  which  he  engages,  and  its 
legal  effect  upon  those  rights,  interests,  or  relations.  Finally, 
in  any  one  of  the  foregoing  instances  the  ignorance  or  error  may 
be  confined  to  one  party,  or  it  may  extend  to  both  parties;  all 
the  parties  may  alike  enter  into  the  transaction  under  a  com- 
mon ignorance  or  error  concerning  the  general  rules  of  the  law, 
or  concerning  the  indiridual  legal  interests  affected  by  or  re- 
sulting from  it.  An  ancient  and  familiar  maxim  of  the  com- 
mon law  is,  ignorantia  juris  non  excusai.  This  maxim  con- 
fessedly has  its  primary  application  to  cases  of  the  first  class 
above  described,  ignorance  or  error  concerning  the  general  rules 
of  law  controlling  human  conduct,  and  especially  in  criminal 
prosecutions.'  The  real  question  for  discussion  is,  how  far  does 
it  apply  to  the  two  species  contained  in  the  second  class — ^mis- 
takes as  to  individual  legal  rights.  The  principle  embodied  in 
the  maxim  was  derived  from  the  Boman  law;  little  aid,  how- 

'  For  example,  a  person  about  to  give  consists  of  their  ignorance  or  error  as  to 
a  release,  might  erroneously  suppose  thenatureofthepriorle&;al  rights  which 
that  he  held  only  a  life  estate,  while  they  possessed,  and  which  they  sur- 
in  fact  he  was  tne  owner  in  fee;  and  render  by  means  of  the  compromise, 
might  know  that  the  legal  operation  It  wiU  be  found,  I  think,  that  a  great 
of  the  conveyance  was  to  release  all  majority  of  the  cases  in  which  mis- 
the  Interest  which  he  had.  Com-  takes  of  law  have  been  relieved,  be- 
promises  are  the  most  common  illus-  long  to  this  species, 
tration  of  this  species,  when  the  par-  'See  1  Plowden,  342,  jper Manwood, 
ties  correctly  understand  the  legal  J.:  "  It  is  to  be  presumed  that  no  sub- 
effect  of  the  agreement  itself  which  ject  of  this  realm  is  miscognizant  of 
the^  make,  and  of  the  instruments  the  law  whereby  he  is  governed.  Ig- 
which  they  execute,  and  the  mistake  noranceof  the  law ezcuseth none." 
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eyer,  can  be  derived  from  the  uncertain  and  conflicting  opinions 
of  the  Boman  law  jurists  and  commentators.^ 

§  842.  The  General  Rule,  and  its  Limitations.— The 
doctrine  is  settled  that,  in  general,  a  mistake  of  law,  pure  and 
simple,  is  not  adequate  ground  for  relief.  Where  a  party  with 
knowledge  of  all  the  material  facts,  and  without  any  other  spe* 

^  In  the  digest,  title  "/)«  juru  et  maintain  that  no  action  ever  lies  to 
/aeti  ignot^ntia,"  the  general  rale  is  reooyer  back  money  paid  by  mistake 
stated:  *' Begula  est,  juris  quidem  ig-  of  law.  Another  class  of  writers 
norarUiam  cuique  nocerf,  facti  vero  equally  eminent,  among  whom  are 
ignorarUiam  non  nocere,"  (Dig«  zxii,  Vinnius,  Ulric  Uuber,  Miiblenbrach, 
tit.  vi,  L  9.)  The  following  iUustra-  and  D'Aguesseaa,  hold  that  the  ac- 
tion is  given:  '*  If  a  man  be  ignonmt  tion  can  he  maintained  in  all  cases  of 
of  the  death  of  a  kinsman  whose  estate  error,  whether  of  fact  or  of  law.  They 
is  to  be  administered,  time  shall  not  contend  that  the  action  is  eminently 
run  a^;ainst  him  and  bar  his  claim  to  equitable,  and  can  be  defeated  only 
inherit;  otherwise,  if  he  be  aware  of  the  bv  a  defense  which  is  equally  equita- 
death  and  of  his  own  relationship,  but  ble;  that  in  the  whole  title  on  condic- 
i^orant  of  his  own  right  to  innerit,  ^  indebiti  in  the  digest,  there  is  no 
tmie  will  bar  his  claim,  because  the  text  confining  the  action  to  error  of 
error  is  one  of  law."  The  digest  ad-  fact,  but  the  language  everywhere 
mitted  certain  classes  of  persons  to  speaks  of  **  error"  generally;  and  that 
whom  relief  would  be  allowed  from  tne  passages  in  the  code,  which  seem 
the  consequences  of  ignorance  or  error  to  confine  the  remedy  to  errors  of  fact, 
of  law,  *  *  quibua  permissum  eat  jus  igno-  are  not  general  rules,  but  are  all  taken 
rare" — ^namely,  women,  soldiers,  and  from  imperial  "  rescripts"  applicable 
persons  under  the  age  of  twenty-five,  only  to  special  cases  in  which  a  nat- 
It  was  presumed  that  they  had  not  nnu,  though  not  a  legal,  obligation  to 
had  opportunities  to  become  ac-  make  the  payment  existed,  so  as  to 
^uaintea  with  the  law.  This  permis-  afford  an  equitable  ground  for  retain- 
uon  was  not  universal;  they  were  not  in^  the  money.  This  reasoning  is  cer- 
allowed  to  allege  their  i^orance  as  toinly  very  powerful.  A  similar 
defense  for  acts  in  violation  of  rules  opinion,  based  entirely  upon  a  corn- 
based  upon  the  jus  gentium,  since  parison  of  texts  in  the  digest  and 
these  rules  were  founded  upon  natural  code,  is  maintained  by  a  recent  French 
reason  and  equity,  and  were  appre-  writer,  Prof.  Demanceat,  in  his 
bended  naturali  ralione,  and  did  not  '^Cours  l^^mentaire  axx  Droit  Ko- 
require  any  special  knowledge  or  main"  (vol.  2,  pp.  370-372).  Savigny 
study.  (Dig.,  u6»  eupra,)  The  ques-  in  his  great  work  on  the  Roman  law, 
tion,  how  far  relief  may  be  given  for  reaches  the  conclusion  that  money 
a  mistake  of  law,  has  given  rise  to  a  paid  by  a  mistake  of  law  can  not  be 
great  conflict  of  opinion  among  the  recovered  back,  unless  it  can  be 
modem  commentators  upon  the  Bo-  proved  that  the  ignorance  was  excusa- 
man  law.  It  was  a  settled  doctrine  ble  under  the  circumstances,  and  not 
that  where  one,  through  error,  had  theresult  of  gross  negligence  (**  Traits 
paid  what  was  not  due,  he  mieht  re-  de  Droit  Romain,"  vol.  3,  Append.  8, 
cover  it  back  by  an  action  callea  '^eoiP-  §  35,  p.  415).  The  modem  European 
dicUo  indebiti,"  The  importance  of  codes  oased  upon  the  Roman  law,  ex- 
this  action  is  shown  by  the  fact  that  a  hibit  ti^e  same  diversity.  The  French 
whole  title  is  devoted  to  it  in  the  and  the  Austrian  codes  permit  a  re- 
digest  and  also  |n  the  code.  A  text  covery  of  money  paid  imder  a  mis- 
of  the  code  seems  to  deny  restitution  take  either  of  law  or  of  fact;  the 
where  the  money  has  been  paid  under  Prussian  code  permits  it  only  when 
an  error  of  law:  **  Quum  quia  jta  ig-  paid  through  a  mistake  of  fact.  See 
noransindebUampecuniamsolveritfCeS'  *' Studies  in  Roman  Law,"  by  Lord 
sat  repetUio.  Per  ignorantiam  enim  Mackenzie,  pp.  338-340;  Austin,  Lec- 
facti  tantum  repetitionem  indebiti  soluti  tures  on  Jurisprudence,  vol.  2,  pp. 
compeCere  t3>i  notum  est."  (Code,  lib.  1(^170.  The  foregoing  rd^um^  diows 
I.,  tit.  18, 1. 10.)  Upon  this  text  and  that  the  question  is  one  of  great  and 
some  others,  certain  jurists,  including  inherent  difficulty. 
Cajas,  Donellus,  Voet,  and  Pothier, 


804  EQUITY  JXJBISPBUDENCE. 

cial  circumstances  giTing  rise  to  an  equity  in  his  behalf,  enters 
into  a  transaction  affecting  his  interests,  rights,  and  liabilities, 
under  an  ignorance  or  error  Tvith  respect  to  the  rules  of  law 
controlling  the  case,  courts  will  not  in  general  relieve  him  from 
the  consequences  of  his  mistake.^  The  reasons  are  obvious. 
The  administration  of  justice,  the  law  itself  as  a  practical  sys- 
tem for  the  regulation  of  human  conduct,  require  that  S9me 
fundamental  assumptions  should  be  made  as  postulates.  The 
most  important,  perhaps,  of  all  these,  is  the  assumption  that 
all  persons  of  sound  and  mature  mind  are  presumed  to  know 
the  law.  If  ignorance  of  the  law  were  generally  allowed  to  be 
pleaded,  there  could  be  no  security  in  legal  rights,  no  certainty 
in  judicial  investigations,  no  finality  in  litigations.  While  this 
general  doctrine  prevails  in  equity  as  well  as  at  law,  its  opera- 
tion is  not  there  universal;  it  is  subject  to  modifications  and 
limitations;  equity  does  sometimes  exercise  its  jurisdiction  on 
the  occasion  of  mistakes  of  law.  If  the  mistake  of  law  is  not 
pure  and  simple,  but  is  induced  or  accompanied  by  other  spe- 

^  The  leading  case  of  Bilbie  v.  Lnm-  Y.  57;  Zollnum  v.  Moore,  ^1  Qratt. 

ley,  2  £aBt,  469,  furnishes  a  good  11-  313;  Goltra  ▼.  Sanasack,  53  111.  456; 

lustration  of  the  general  rale  and  of  Bryant  v.    Mansfield,  22    Me.   360; 

its  reasons.    An  insurer,  with  knowl-  Mellish  y.   Robertson,  25  Vt.    603; 

edge  of  all  the  facts  which  destroyed  Proctor  v.  Thrall,  22  Id.  262;  Shot- 

his  liability  on  a  policy  of  insurance  well  y.  Murray,    1  Johns.  Ch.   512; 

which  he  had  signed,  but  in  ignorance  Lyon    y.    Richmond,  2  Id.  51,   60, 

of  the  legal  rights  resulting  from  tho9e  Storrs  v.  Barker,  6  Id.  166;  Gilbert  y. 

facts,  paid  the  amount  he  had  assured;  Gilbert,  9  Barb.  532;  Gamar  y.  Bird, 

and  axterwards  he  brought  an  action  57  Id.  277;  Stoddard  y.  Hart,  23  N. 

to  recover  back  the  money  u  paid  Y.  556;  Hinchman  y.  Emans,  Sazt. 

under  a  mistake.    The  court    held  100;  Wintormute  y.  Snyder,  2  Green's 

that  the  action  could  not  be  main-  Ch.  489;  Peters  v.  Florence,  38  Pa. 

tained.      Lord     Ellenborough    said:  St.  194;  Good  v.  Herr,  7  W.  A;  S.  253; 

'*  Eyery  man  must  be  taken  to  be  coff-  State  y.  Reigart,  1  Gill,  1;  Dayis  v. 

nizant  of  the  law;  otherwise,  there  is  Bagley,  40  Ga.  181 ;  DiU  y.  Shahan, 

no  saying  to  what  extent  the  igno-  25  Ala.  694;  Gwyun  y.  Hamilton,  29 

ranee  might  not  be  carried.    It  would  Id.   233;  Lyon  v.  Sanders,  23  Miss, 

be  urged  in  almost  eyery  case."    If  a  530;  State  y.  Paup,  13  Ark.  129;  Mc- 

legal  question  could   be  settled    by  Mum^  y.  St.  Louis  etc.  Co.,  33  Mo. 

numbers  of  judicial  diefa  expressed  in  377;   Rochester  y.    Alfred    Bk.,    13 

the  most  general  terms,  there  could  be  Wise.  432;   Smith  y.    McDouffal,  2 

no  doubt  of  the  uniyersality  of  the  Cal.  586;Kenyony.  Welty,20Ia.  6i37; 

doctrine  stated  in  the  text.    The  fol-  Bk.  of  U.  S.  y.  Daniel,  12  Pet  32; 

lowing  are  some  of  the  cases  by  which  Hunt  y.  Rousmanier,  8  Wheat  174; 

it    is    sustained:  Suell    y.    Atlantic  1  Pet.  1;  2  Mason,  342;  Maiden  y. 

Ins.   Co.,   8  Otto,  85;  De   Giye   y.  Menil,  2  Atk.  8;  Cann  y.  Cann,  1  P. 

Healey,  60  Ga.  391;  Ottenheimer  y.  Wms.  723,  727;  Currie  y.  Goold,  2 

Cook,  10  Heisk.  309;  Jenkins  y.  Ger-  Madd.  163;  Smith  y:  Jackson,  1  Id. 

man  Luth.  Cong.,  58  Ga.  125;  Hardi-  618;  Goodman  y.  Sayers,  2  J.  &  W. 

greey.  Mitchum,  51  Ala.  151;  Heay-  249, 263;  Marshall  y.  Collett,  1 Y.  &  C. 

enridge  y.  Mondy,  49  Ind.  434;  Gebb  232;  Denys  y.  Shuckbnrgh,  4  Id.  42; 

y.  Rose,   40  Md.  387;  Thurmond  y.  MeUers  y.   Duke  of  Devonshire,  16 

Clark,  47  Ga.  500;  Bledsoe  y.  Nixon,  Beay.  252;  Midhmd  Gr.  W.  Co.  y. 

68  N.    C.  521;  Smith  y.   Penn,  22  Johnson,  6  H.  L.  Cas.  798. 
Gratt.  402;  Jacobs  y.  Morange,  47  K. 
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cial  facts  giving  rise  to  an  independent  equity  on  behalf  of  the 
mistaken  person,  such  as  inequitable  conduct  of  the  other  party, 
there  can  be  no  doubt  that  a  court  of  equity  will  interpose  its 
aid.  Even  when  the  mistake  of  law  is  pure  and  simple,  equity 
may  interfere.  The  difficulty  is  to  ascertain  any  general  crite- 
rion  which  shall  determine  and  include  all  such  cases.  Many 
judges  have  attempted  to  formulate  a  criterion  for  all  instances 
of  pure  mistakes  of  law  which  will  be  relieved  in  equity,  but 
their  conclusions  are  conflicting,  and  none  is  sustained  by  the 
authority  of  judicial  decisions.  It  has  been  said  by  judges  of 
the  highest  ability  that  the  general  doctrine  heretofore  stated, 
and  embodied  in  the  maxim  ignoraniia  juris  nan  excuaat,  is  con- 
fined to  mistakes  of  the  general  rules  of  law — ^the  first  class  of 
mistakes  described  in  the  preceding  paragraph;  that  it  has  no 
application  to  the  mistakes  of  persons  as  to  their  own  private 
legal  rights  and  interests — the  second  class  before  described; 
that  **ju8"  in  the  maxim  denotes  only  the  general  law,  the  law 
of  the  country,  and  never  means  private  legal  rights.^ 

^This  view  is  supported  by  the  class  as  described  in  the  preceding 
authority  of  Lord  Westbary,  certainly  paragraph,  where  the  mistake  is  con- 
one  of  tne  ablest  judges  that  ever  sat  coming  a  private  legal  right;  yet  the 
in  the  English  court  of  chancery,  and  facts  to  which  he  applies  his  language 
distinguisned  forthe  remarkable  ^rasp  fall  exclusively  unaer  the  Jirst  species 
and  clear  enunciation  of  principlfsmsii  of  that  class;  namely,  where  the  party 
his  opinions.  In  Cooper  v.  Phibbs,  is  mistaken  concerning  his  antecedent 
L.  R.,  2  H.  L.  149,  1/0^ he  said:  ** In  existing  legal  right  which  is  to  be  af- 
such  a  state  of  things  there  can  be  no  fected  oy  the  agreement  which  he 
doubt  of  the  rule  of  a  court  of  equity  makes,  and  not  concerning  the  legal 
with  regard  to  the  dealing  with  that  import  of  the  agreement  itself.  "J^e 
agreement.  It  is  aaidf 'ignorarUiajU'  same  view  will  completely  explain  Lord 
rU,  haud  excuscU;*  but  in  that  maxim  King's  decision  in  the  celebrated  case 
the  word  'jus^  is  used  in  the  sense  of  of  Lansdowne  v.  Lansdowne,  2  J.  & 
denoting  general  law,  the  ordinary  W.  205;  Moseley,  364,  365,  although 
law  of  the  country.  But  when  the  the  grounds  were  not  so  accuratdy 
word  Jus  is  used  in  the  sense  of  denot-  stated  by  him  as  by  Lord  Westbury. 
ing  a  private  right,  that  maxim  has  no  The  facts  of  this  often-quoted  case 
application.  Private  right  of  owner-  briefly  were:  The  plaintiff  was  the 
ship  is  a  matter  of  fact;  it  may  be  the  only  son  of  the  eldest  brother  of  a  de- 
result  also  of  matter  of  law;  6u/^j7ar-  ceased  intestate.  He  had  a  dispute 
ties  contract  under  a  mutual  mistake  and  with  his  uncle,  a  younger  brothel*  of  the 
misapprelt/ension  as  to  ifteir  relative  and  deceased,  concerning  their  respective 
respective  rufhts,  the  result  is,  that  that  rights  to  inherit  the  land  of  the  de- 
agreement  is  liable  to  be  set  aside  as  ceased.  It  was  agreed  by  them  to 
having  proceeded  upon  a  common  mis-  consult  a  schoolmaster,  one  Hushes, 
take.  Now,  that  was  the  case  with  Hughes  went  for  instruction  tea  book 
these  parties;  the  respondents  believed  called  the  "Clerk's  Remembrancer," 
themselves  to  be  entitled  to  the  prop-  and  there  found  the  law  laid  down 
erty,  the  petitioner  believed  that  he  that  '*  land  could  not  ascend,  but  al- 
was  a  stranger  to  it,  the  mistake  is  ways  descended,"  and  he  thereupon 
discovered,  and  the  agreement  can  informed  the  parties  that  the  land 
not  stand. "  It  is  proper  to  observe,  went  to  the  younger  brother,  the 
thatalthough  Lord  Westbury'sgeneral  plaintiff^s  uncle.  Upon  this  decision, 
language  is  broad  enough  to  cover  the  plaintiff  and  his  uncle  agreed  to 
bow  species  embraced  in  my  second  share  the  land  between  them,  and  con- 

VoL.  n— 20 
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§  843.  Mistake  as  to  the  Ijegal  Import  or  Effect  of  a 
Transaction. — That  this  rule,  as  suggested  by  Lord  Westburj', 
iKTOuld  furnish  a  clear)  definite,  and  in  some  respects  a  desirable 
criterion,  can  not  be  doubted;  but  it  is  not,  in  its  full  extent, 
sustained  by  authority;  indeed,  a  portion  of  its  conclusions  is 
directly  opposed  to  the  oTerwhelming  weight  of  judicial  decis- 
ions. The  rule  is  well  settled  that  a  simple  mistake  by  a  party 
as  to  the  legal  effect  of  an  agreement  which  he  executes,  or  as 
to  the  legal  result  of  an  act  which  he  performs,  is  no  ground  for 
either  defensive  or  affirmative  relief.  If  there  were  no  elements 
of  fraud,  concealment,  misrepresentation,  undue  influence,  vio- 
lation of  confidence  reposed,  or  of  other  inequitable  conduct  in 
the  transaction,  the  party  who  knew  or  had  an  opportunity  to 
know,  the  contents  of  an  agreement  or  other  instrument,  can 
not  defeat  its  performance,  or  obtain  its  cancellation  or  reforma- 
tion, because  he  mistook  the  legal  meaning  and  effect  of  the 
whole  or  of  any  of  its  provisions.  Where  the  parties  with 
knowledge  of  the  facts,  and  without  any  inequitable  incidents, 
have  made  an  agreement  or  other  instrument  as  they  intended 
it  should  be,  and  the  writing  expresses  the  transaction  as  it  was 
understood  and  designed  to  be  made,  then  the  above  rule  uni- 
formly applies;  equity  will  not  allow  a  defense,  or  grant  a 
reformation  or  rescission  although  one  of  the  partie8-~^nd  as 
many  cases  hold  both  of  them — ^may  have  mistaken  or  miscon- 
ceived its  legal  meaning,  scope,  and  effect.^    The  principle  un- 

veyances  were  executed  carrying  out  second  class  of  mistakes,  and  is  a  strik- 
this  arrangement.  The  result  was,  ing  example  of  that  species.  See  also 
of  course,  that  the  plaintiff  through  a  BhLkeman  v.  Blakeman,  39  Omn.  .320. 
mistake  of  hiw.  conveyed  awa^  uund  ^  The  circumstances  mentioned  in 
which  clearly  belonged  to  hmiself.  the  text  are  the.  same  as  the  second 
Discovering  his  error  subsequently,  he  species  of  the  second  class  described 
filed  a  bill  to  be  relieved.  Lord  Cfhan.  before  in  §  841,  where  a  person  know- 
Ring  held  that  the  conveyances  were  ing  correctly  his  existing  legal  rights 
made  through  a  mistake  and  misrejyrt'  and  relations,  is  mistaken  as  to  the 
sejitcUion  of  the  law,  and  decreed  that  leeal  import  of  the  transaction  in 
they  should  besurrcndered  up  and  can-  which  he  engages,  and  of  its  legal 
celcd.  He  is  reported  to  have  said:  effect  upon  those  rights  or  relations. 
"The  maxim  of  law,  ignorantia  juris  In  Powell  v.  Smith,  L.  R.,  14  Eq. 
fion  excu^atf  was  in  regard  to  the  pub-  85,  90,  Lord  Romilly  accurately  states 
lie,  thatignorance  can  not  be  pleaded  in  the  doctrine  of  the  text,  and  its  rea- 
excuse  of  crimes,  but  did  not  hold  in  sons.  The  defendant  endeavored  to 
civil  cases."  This  cftc/Km,  when  taken  defeat  the  enforcement  of  an  agree- 
literally,  is  much  too  broad,  and  is  ment  to  give  a  lease,  on  the  ground 
clearly  incorrect;  but  the  real  doctrine  that  he  was  mistaken  as  to  the  legal 
lying  beneath  it,  and  what  the  chan-  meaning  and  effect  of  an  importuit 
oellor  plainly  had  in  mind,  is  identical  provision.  The  M.  R.  in  overruling 
with  the  view  expressed  by  Lord  the  defense  said:  "All  those  cases 
Wcstbury .  This  case,  as  it  seems  to  which  have  been  cited  on  the  argument 
me,  has  created  a  great  deal  of  unnec-  are  cases  where  there  was  either  a  dis- 
essary  difficulty  and  criticism.  It  falls  pute  or  doubt  as  to  the  thing  sold,  or 
directly  within  tlie  first  species  of  my  where  the  words  of  the  agreement  ex- 
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derlying  this  rule  is,  that  equity  will  not  interfere  for  the  pur- 
pose of  carrying  out  an  intention  which  the  parties  did  not  have 
when  they  entered  into  a  transaction,  but  which  they  might  or 
even  would  have  had,  if  they  had  been  more  correctly  informed 
as  to  the  law — ^if  they  had  not  been  mistaken  as  to  the  legal 
scope  and  effect  of  their  transaction.  If  an  agreement  or  written 
instrument,  or  other  transaction  expresses  the  thought  and  in- 
tention which  the  parties  had  at  the  time  and  in  the  act  of 
concluding  it,  no  relief,  affirmative  or  defensive,  will  be  granted 
with  respect  to  it,  upon  the  assumption  that  their  thought  and 
intention  would  have  been  different,  if  they  had  not  been  mis- 
taken as  to  the  legal  meaning  and  effect  of  the  terms  and  pro- 
visions by  which  such  intention  is  embodied  or  expressed,  even 
though  it  should  be  incontestably  proved  that  their  intention 
would  have  been  different  if  they  had  been  correctly  informed 
as  to  the  law.  These  rules  are  settled  with  perfect  unanimity 
where  one  party  has  been  mistaken  in  such  a  manner;  they  are 

pressed  certaia  things  in  an  ambiguous  nell  t.  Harmon,  3  Daly,  424;  Champ- 
manner,  which  might  be  misunder-  lin  v.  Laytin,  18  Weud.  407;  Crosier 
stood  by  one  of  the  parties.  [In  such  v.  Acer,  7  Paige,  137;  Hall  v.  Reed, 
cases  a  decree  for  performance  might  2  Barb.  Ch.  500;  Dupre  t.  Thompson, 
be  refused,  because  it  did  not  appear  4  Barb.  279;  Bentley  y.  Whittemore, 
with  sufficient  certainty  what  the  18N.  J.  Eq.366;  Hawraltyv.  Warren, 
parties  had  agreed.]  But  here  the  18  Id.  124;  Burant  v.  Bacot,  2  Beasl. 
words  of  the  agreement  are  quite  cer-  201 ;  Garwood  v.  Eldridge,  1  Green's 
tain,  and  the  only  thins  that  was  not  Ch.  145;  Wintermute  v.  Snyder,  2 
understood  was  the  &gal  effect  of  Id.  489;  Liffhtv.  Light,  9  Harris,  407; 
certain  words  which  it  contained.  Rankin  t.  Mortimere,  7  Watts,  372; 
Kow  that  is  no  ground  of  mistake  at  McElderry  v.  Shipley,  2  Md.  25; 
all.  It  U  a  question  t^pon  the  t'onatruc-  Showman  y.  Miller,  G  Id.  479;  Wat- 
tion  of  an  agreement  agreed  to  by  kinsy.  Stockett,  6Har.  &  J.  435;  Alex- 
eyerybody  concerned."  Hunt  y.  Rous-  ander  y.  Newton,  2  Gratt.  266;  Dill 
manier,  8  Wheat.  174;  1  Peters,  1,  is  y.  Shahan,  25  Ala.  694,  702;  Clayton 
the  leading  American  case  upon  this  y.  Freet,  10  Ohio  St.  544;  Eyants  y. 
phase  of  the  doctrine,  in  which  the  Strode,  11  Ohio,  480;  McNaughten  y. 
rule  and  its  limitations  are  most  care-  Partridge,  11  Id.  223;  Martin  y.  Ham- 
fully  examined;  and  the  decision  has  lin,  18  Mich.  354;  Barnes  y.  Bartlett, 
been  regarded  as  one  of  the  highest  47  Ind.  98;  Heavenridge  y.  Mondy, 
authority.  See,  also,  Gerald  v.  EUey,  49  Id.  434;  Wood  y.  Price,  46  IlL  439; 
45  Iowa,  322;  Glenn  y.  Statler,  42  Id.  Adams  y.  Robertson,  37  Id.  45;  Mont- 
107;  Nelson  y.  Dayis,  40  Ind.  366;  gomery  y.  Shockey,  37  Iowa,  107; 
Fellows  y.  Heermans,  4  Laus.  230;  Heaton  y.  Fryberaer,  38  Id.  185,  190, 
Moorman  y.  Collier,  32  Iowa,  138;  201;  Hearst  y.  Pujol,  44  Cal.  230; 
Hooyer  y.  ReiUy,  2  Abb.  U.  S.  471;  Great  West.  RV  y.  Cripps,  5Hare,  91; 
Norns  y.  Laberee,  58  Me.  260;  Ren-  Croome  y.  Lediard,  2  My.  &  K.  251; 
nard  y.  George,  44  N.  H.  440;  Mellish  Cockerell  y.  Cholmeley,  1  Kuss.  &  My, 
V.  Robertson,  25  Vt.  003;  Pettes  y.  418;  Marshall  y.  Collett,  1  Y.  &  O, 
B^k  of  Whitehall,  17  Id.  435;  GoodeU  Ex.  232,  238;  PuUen  y.  Ready,  2  Atk. 
v.Field,  15Id.448;Molonyy.Rourke,  587,  591;  Stockley  y.  Stockley,  1  V. 
100  Mass.  190;  Haven  y.  Foster,  9  &  B.  23,  30;  Mildmay  y.  Hungerford, 
Pick.  Ill;  Wheaton  y.  Wheaton,  9  2  Vcm.  243;  Imham  y.  Child,  1  Bro. 
Conn.  96;  Leavitt  y.  Palmer,  3  N.  Y.  Ch.  92;  Gibbons  y.  Caunt,  4  Ves.  840, 
19;  Lanning  v.  Carpenter,  48  Id.  408;  849;  Marquis  of  Townshend  v.  Stan- 
Pitcher  V.  Hennessey,  48  Id.  415;  groom,  6  Id.  328,  332;  Price  y.  Dyer, 
Story  V.  Conger,  36  Id.  673;  O'Don-  17  Id.  356. 
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also  applied  by  very  many  cases  where  the  same  mistake  is 
common  to  both  the  parties. 

§  844.  Particular  Instanoes  in  -which  Relief  -wiU  or 
vrill  not  be  Granted. — ^Firmly  settled  as  are  the  foregoing 
general  rules,  it  is  equally  well  settled  that  there  are  particular 
instances  in  which  equity  will  grant  defensive  or  affirmative  re- 
lief from  mistakes  of  law  pure  and  simple,  as  well  as  from  those 
accompanied  by  other  inequitable  incidents.  The  only  difficulty 
consists,  as  has  already  been  mentioned,  in  drawing  any  sharply 
defined  lines  by  which  all  these  instances  may  be  accurately 
determined.*  I  shall  endeavor  to  state  those  conclusions  which 
seem  to  be  based  upon  principle,  as  well  as  sustained  by 
authority;  although  it  must  be  conceded  that  no  results  can  be 
reached  which  shall  represent  the  unanimous  concurrence  of 
decisions  and  dicta.  It  is  certain,  however,  that  no  mistake  of 
law  will  be  relieved  from  unless  it  is  material,  and  the  court  is 
certain  that  the  conduct  of  the  parties  has  been  determined 

by  it.* 

§  845.  Reformation  of  an  Instrument  on  Account  of  a 
Mistake  of  Law. — The  first  instance  which  I  shall  mention 
is  closely  connected  with  the  doctrine  stated  in  the  last  para- 
graph but  one.  It  was  there  shown  that  if  an  agreement  is 
what  it  was  intended  to  be,  equity  would  not  interfere  with  it 
because  the  parties  had  mistaken  its  legal  import  and  effect. 
If,  on  the  other  hand,  after  making  an  agreement,  in  the  process 
of  reducing  it  to  a  written  form,  the  instrument,  by  means  of  a 
mistake  of  law,  fails  to  express  the  contract  which  the  parties 
actually  entered  into,  equity  will  interfere  with  the  appropriate 
relief  either  by  way  of  defense  to  its  enforcement,  or  by  can- 
cellation, or  by  reformation,  to  the  same  extent  as  if  the  fail- 
ure of  the  writing  to  express  the  real  contract  was  caused  by  a 
mistake  of  fact.  In  this  instance  there  is  no  mistake  as  to  the 
legal  import  of  the  contract  actually  made;  but  the  mistake  of 
law  prevents  the  real  contract  from  being  embodied  in  the  writ* 
ten  instrument.  In  short,  if  a  written  instrument  fails  to  ex- 
press the  intention  which  the  parties  had  in  making  the  contract 
which  it  purports  to  contain,  equity  will  grant  its  relief,  affirm- 
ative or  defensive,  although  the  failure  may  have  resulted  from 
a  mistake  as  to  the  legal  meaning  and  operation  of  the  terms 

^  Kogers  v.  Ingham,  L.  R.,  3  Ch.  D.  Be  G.  M.  &  G.  76,  90,  per  Turner,  L. 

351,  355,  356,  wr  James,  L.  J.  p.  357,  J. ;  Broughtcoi  t.  Hutt,  3  De  G.  &  J. 

jTcr  Melliah,  L.  J.;  Ex  parte  James,  501,  604. 

t.  Pi.,  9  Ch.  609;  Bullock  v.  Downes,  *  Stone  v.  Godfrey,  6  De  G.  M.  & 

9  H.  L.  Gas.  1;  Stone  v.  Godfrey,  5  G.  76,  90,  ^jcr  Turner,  L.  J. 
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or  langnage  employed  in  the  writing.  Among  the  ordinary  ex- 
amples of  such  errors  are  those  as  to  the  legal  effect  of  a  de- 
scription of  the  subject-matter,  and  as  to  the  import  of  tech- 
nical words  and  phrases;  but  the  rale  is  not  confined  to  these 
instances.' 

§  846.  Mistakes  Common  to  all  the  Parties :  Mistake  of 
a  Plain  Rule. — It  has  been  said  that  whenever  a  mistake  of 
law  is  common  to  all  the  parties,  where  they  all  act  under  the 
same  misapprehension  of  the  law,  and  make  substantially  the 
same  mistake  concerning  it,  this  is* a  sufficient  ground,  without 
any  other  incidents,  for  the  interposition  of  equity.'  No  such 
general  rule,  in  my  opinion,  can  be  regarded  as  established,  or 
even  suggested,  by  the  weight  of  authority;  and  it  is  certainly 
contradicted  by  well-considered  decisions  of  most  able  courts.' 
It  will  be  found,  I  think,  that  the  instances  of  relief  where  the 
mistake  of  law  was  mutual,  fall  under  the  particular  rule  stated 
in  the  last  preceding  paragraph.  It  has  also  been  asserted,  as 
a  general  criterion,  that  where  the  mistake  is  concerning  a  clear, 
unquestioned,  unequivocal  rule  of  the  law,  a  court  of  equity 
will  relieve  the  party  from  its  consequences;  but  where  the  mis- 

'  Hunt  v.  Bousmanier,  8  Wheat,  form,  and  cites  in  its  support  only 

174;  1  Peters,  1;  Pitcher  v.  Hennes-  Cooper  v.  Phibbs,  L.  R.,  2H.  L.  149. 

sey,  48  N.  Y.  415,  Lanninff  v.  Car-  This  case  utterly  fails  to  sustain  any 

penter,  48  Id.  408;  O'DonneU  v.  Har-  such  conclusion.    The  decision  of  the 

mon,  3  Daly,  424;  Gillespie  v.  Moon,  2  court  was  based  solely  upon  an  as- 

Johns.Ch.  585,696;Canedyv.Marcy,  sumed  mistake    of  fact.    The    head 

13  Gray,  373-377;  StedweU  v.  Ander-  note  correctly  states  the  rule  on  which 

son,  21  Conn.  139;  Huss  v.  Morris,  63  thedecision  was  placed.     "Where  two 

Pa.  St.  (13  P.  F.  Sm.)  367;  Moser  v.  parties,  under  a  mistake  of  fact,  enter 

Libenguth,  2  Rawle,  428;  Cooke  y.  into  an  agreement,"  ec^uity  may  set  it 

Husbands,  11  Md.   492;   Springs  v.  aside.     See,   also,  opinion  of     Lord 

Harvcn,  3  Jones'  Eq.  96;  Larkins  v.  Cranworth    (p.    164).      Lord    West- 

Biddle;  21  Ala.  252;  Stone  t.  Hale,  17  bury's  opinion  dealt  with  the  mistake 

Id.   557;  Clopton  v.  Martin,  11  Id.  as  one  of  law,  but  he  did  not  even 

187;  Clayton  v.   Freet,   10  Ohio  St.  hint  at  any  such  rule,  and  reached  a 

644;  Young  v.  Miller,    10  Ohio,  85;  very  diflferent  conclusion,  as  already 

McNaughten  v.  Partridge,  11  Id.  223;  explained  (see  ante,  §  842). 

Worley  v.  Tuggle,  4  Bush,  168;  Smith  '  In  the  recent  case  of  Eaglesfield  v. 

r.  Jordan,  13Alinn.  264;  Sparks  v.  Marquis  of  Londonderry,  L.  R.,  4  Ch. 

Pittman,  61  Miss.  511;   Stockbridge  D.  693,  709,  the  court  of  appeal,  so 

Iron  Co.  V.   Hudson  Iron  Co.,    107  far  from  recognizing  any  such  rule. 


iisappreh( 

Code  lay  down  this  rule  as  the  leading  take  of  the  law,  and  therefore,  with- 
element  in  their  definition  of  "mis-  out  other  circumstances,  equity  could 
take  of  law,"  claiming  it  to  be  declar-  not  relieve.  Undoubtedly,  in  many 
atory  merely,  and  not  new  legislation  cases  where  equity  has  interfered, 
(see  ante,  §  839).  In  support  of  it  they  there  has  been  a  mutual  mistake;  but 
cite  Many  v.  Beekman  Iron  Co.,  9  the  interference  must  be  referred  to 
Paige,  188;  Hall  v.  Reed,  2  Barb,  some  other  cause  than  the  mei-e  exist- 
Cli.  500.  Mr.  Kerr  also  states  the  ence  of  that  fact, 
same  rule  in  a  somewhat  more  limited 
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take  is  concerning  a  doubtful,  obscure,  or  unsettled  rule,  no 
relief  will  be  granted.  In  the  first  place,  this  proposition,  if 
taken  as  a  general  rule,  is  directly  opposed  to  the  fundamental 
principle  upon  which  the  entire  doctrine  concerning  mistakes  of 
law  is  based.  The  presumption  that  every  person  knows  the 
law,  must  necessarily  extend  to  all  rules  of  the  law  alike.  To 
permit  a  distinction  between  rules  said  to  be  clear  and  those 
claimed  to  be  doubtful,  would  at  once  open  the  door  for  all  the 
evils  in  the  administration  of  justice,  which  the  presumption 
itself  is  intended  to  exclude.  In  the  second  place,  the  propo- 
sition finds  no  support,  as  a  general  rule,  from  the  decisions  of 
authority.  All  the  cases  in  which  such  language  was  originally 
used  by  the  judges,  either  as  a  dictum  or  as  the  ratio  decidendi j 
were  cases  arising  upon  family  compromises  and  settlements, 
which,  as  will  appear  hereafter,  are  governed  by  special  consid- 
erations, whether  they  involve  mistakes  of  law  or  of  fact.  The 
rule,  so  far  as  it  may  be  called  a  rule,  has  a  very  restricted  ap- 
plication, and  can  not  be  raised  to  the  position  of  a  general 
criterion.^     There  are,  uudoubtedly,  cases  not  arising  out  of 

'  Judge  Story  aeems  to  lay  down  ing  and  striking  example.  It  was  a 
this  rule  as  one  of  the  most  prominent  suit  upon  a  family  compromise  which 
and  important  means  for  determining  had  been  entered  into  in  settlement 
whether  equity  will  or  will  not  grant  of  a  family  controversy  as  to  the  con- 
relief.  Story  Eq.  Jur.,  §§  121-126.  s true tion  and  meaning  of  a  will.  Sir 
Ho  is  followed  by  Mr.  Snell.  Sueirs  John  Leach,  V.  C,  said:  "If  a  party 
Prin.  of  Eq.,  pp.  371,  372.  Mr.  Adams  acting  in  ignorance  of  a  plain  and  set- 
states  the  proposition  in  a  guarded,  tied  principle  of  law,  is  induced  to 
and  in  my  opinion,  accurate  manner,  give  up  a  portion  of  his  indisputable 
confiuing  it  to  cases  of  family  com-  property  to  another  imder  the  name 
promises.  Adams'  £q.  190  [marg.  of  compromise,  a  court  of  equity  will 
pag.]  The  important  case  of  Stone  relieve  him  from  the  cfifect  of  his  mis- 
V.  CkKlfrcy,  5  De  G.  M.  &  6.  76,  cited  take.  But  where  a  doubtful  question 
in  the  notes  to  the  American  edition  arises,  such  as  this  question  of  con- 
of  Adams  (pp.  386,  3S7),  in  Bup[x>i*t  of  struction  upon  the  wiU  of  the  testator, 
this  rule,  does  not  even  allude  to  it.  it  is  extremely  reasonable  that  parties 
It  will  be  found  that  the  cases  re-  should  terminate  their  differences  by 
fcrred  to — at  least  the  original  author-  dividing  the  stake  between  tliem,  in 
ities — as  sustaining  such  a  general  the  proportions  which  may  be  agreed 
proposition,  are  either  cases  arising  upon."  The  V.  C.  is  clearly  referring, 
upon  family  compromises,  in  which  in  this  languiige,  to  family  com- 
judges  have  used  language  applicable  promises,  and  is  not  laying  down  a 
only  to  the  particumr  facto  before  general  rule  for  all  forms  of  mistakes 
them,  and  explaining  why  the  settle-  of  law.  See,  also,  Clifton  t.  Gock- 
ment  in  controversy  should  or  should  bum,  3  My.  &  K.  76.  See,  also,  on 
not  be  allowed  to  stand;  or  else  they  the  subject  of  doubtful  rules.  Freeman 
were  cases  decided  upon  entirely  dif-  v.  Curtis,  51  Me.  140;  Jordan  v. 
ferent  grounds,  and  nut  involving  the  Stevens,  51  Id.  78;  Keservoir  Co.  v. 
alleged  general  rule — cases  in  which  Chase,  14  Conn.  123;  Champlin  v. 
tlie  rath  decideruU  as  stated  by  the  Laytin,  18  Wend.  407;  6  Paige,  ISO; 
court,  did  not  in  the  least  turn  upon  1  Edw.  Ch.  467;  Cooke  v.  Natlian,  16 
the  question  whether  the  misappre-  Barb.  342;  Green  v.  Morris  etc.  R.  R., 
Iicnded  rule  of  law  was  clear  or  doubt-  1  Beasl.  IGo;  Cumberland  Coal  Co.  v. 
ful.  Of  the  first  class.  Nay  lor  v.  Sherman,  20  Md.  117;  Lammott 
Winch,  1  S.  &  S.  555,  564,  is  a  lead-  v.   Maulsby,    8   Md.   5;    Gamer    v. 
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family  compromises,  in  which  parties  ignorant  or  mistaken  con- 
cerning their  oton  dear  legal  rights,  have  been  relieved;  but 
these  will  all  find  another  explanation,  more  consonant  with 
principle,  than  the  foregoing  alleged  general  rule. 

§  847.  Mistake  of  liRvr  Aocompanied  vrtfh  Inequitable 
Conduct  of  the  Other  Party. — Whatever  be  the  effect  of  a 
mistake  pure  and  simple,  there  is  no  doubt  that  equitable  relief, 
affirmative  or  defensive,  will  be  granted,  when  the  ignorance  or 
misapprehension  of  a  party  concerning  the  legal  effect  of  a 
transaction  in  which  he  engages,  or  concerning  his  own  legal 
rights  which  are  to  be  effected,  is  induced,  procured,  aided,  or 
accompanicid  by  inequitable  conduct  of  the  other  parties.  It  is . 
not  necessary  that  such  inequitable  conduct  should  be  inten- 
tionally misleading,  much  less  that  it  should  be  actual  fraud;  it 
is  enough  that  the  misconception  of  the  law  was  the  result  of, 
or  even  aided  or  accompanied  by,  incorrect  or  misleading  state- 
ments, or  acts  of  the  other  party.  When  the  mistake  of  law  is 
pure  and  simple,  the  balance  held  by  justice  hangs  even;  but 
when  the  error  is  accompanied  by  any  inequitable  conduct  of 
the  other  party,  it  inclines  in  favor  of  the  one  who  is  mistaken. 
The  scope  and  limitations  of  this  doctrine  may  be  summed  up 
in  the  proposition,  that  a  misapprehension  of  the  law  by  one 
party,  of  which  the  others  are  aware  at  the  time  of  entering  into 
the  transaction,  but  which  they  do  not  rectify,  is  a  sufficient 
.  ground  for  equitable  relief.  A  court  of  equity  will  not  permit 
one  party  to  take  advantage  and  enjoy  the  benefit  of  an  igno- 
rance or  mistake  of  law  by  the  other,  which  he  knew  of,  and  did 
not  correct.  While  equity  interposes  under  such  circumstances, 
it  follows  a  fortiori,  that  when  the  mistake  of  law  by  one  party 
is  induced,  aided,  or  accompanied  by  conduct  of  the  other  more 
positively  inequitable,  and  containing  elements  of  wrongful  in- 
tent, such  as  misrepresentation,  imposition,  concealment,  undue 
influence,  breach  of  confidence  reposed,  mental  weakness,  or 
surprise,  a  court  of  equity  will  lend  its  aid  and  relieve  from  the 
consequences  of  the  error.  The  decisions  illustrating  this  gen- 
eral rule  are  numerous,  and  it  will  be  found  that  many  of  the 
cases  in  which  relief  has  been  granted,  contained,  either  openly 
or  implicitly,  some  elements  of  such  inequitable  conduct.^ 

Gamer,  1  Desan.  437;  Lowndea  v.  v.  Hiingerford,  2  Id.  243;  Willan  v. 
Cliisolm,  2  McCord  Eq.  455;  Morti-  Willan,  16  Vea.  72,  82;  Ramsden  v. 
mer  v.  Pritchard,  1  Bailey  Eq.  505;  Hylton,  2  Ves.  Sen.  304;  Cockinff  v. 
Hadon  v.  Ware,  15  Ala.  149;  More-  Pratt,  1  Id.  400;  McCarthy  v.  De- 
land  V.  Atchison,  19  Tex.  303.  calx,  2  Russ.  &  M.  614;  Schole- 
'Fane  v.  Fane,  L.  R.,  20  Eq.  698;  field  v.  Templer,  Johns.  155,  166; 
Gee  V.  Spenoer,  1  Vem.  32;  MUdmay  Coward  v.   Hughes,  1  K.  A;  J.  443; 
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§848.    Same:  Betiso'een  Parties  in  Relations  of  Trust. — 

A  particular  application  of  the  foregoing  rule  requires  a  Bpecial 
mention.  Where  an  ignorance  or  misapprehension  of  the  law, 
even  without  any  positive,  incorrect,  or  misleading  words  or  in- 
cidental acts,  occurs  in  a  transaction  concerning  the  trust 
between  two  parties  holding  close  relations  of  trust  and  confi- 
dence, injuriously  affecting  the  one  who  reposes  the  confidence, 
equity  will^  in  general,  relieve  the  one  who  has  thus  been  ia- 
jured.  The  relations  of  trustee  and  cestui  que  trust,  guardian 
and  ward,  and  the  like,  are  examples.  The  relief  is  here  based 
upon  the  close  confidence  reposed;  upon  the  duty  of  the  trustee 
to  act  in  the  most  perfect  good  faith,  to  consult  the  interests  of 
the  beneficiary,  not  to  mislead  him,  and  not  even  to  suffer  him 
to  be  misled,  when  such  a  result  can  be  prevented  by  reasonable 
diligence  and  prudence.^ 

§  849.  Relief  vrhere  a  Party  is  Mistaken  as  to  His  Own 
Existing  Legal  Rights,  Interests,  or  Relations. — Is  it  possi* 
ble  to  formulate  any  general  rule  which  shall  be  a  criterion  for 
all  cases  of  relief  from  mistakes  of  law  pure  and  simple,  and 
without  other  incidental  circumstances,  which  shall  be  sustained 
by  judicial  authority,  and  which  shall  furnish  a  principle  as 
guide  for  future  decisions  ?  In  my  opinion  it  is  possible.  It 
has  been  shown  that  where  the  general  law  of  the  land — the 
common  jus — is  involved,  a  pure  and  simple  mistake  in  any 
kind  of  transaction  can  not  be  relieved.  Also,  where  a  person 
correctly  apprehends  his  own  legal  rights,  interests,  and  relations» 

Sturge    T.    Sturffe,    12    Beav.    229;  ellyn,  2  Bro.  Oh.  150;   1   Cox,  333; 

Broughton  v.  Hutt,  3  De  G.  &  J.  Pusey  v.   Desbouvrie,  3    P.    Wma. 

501;  In  re  Saxon  etc.  Co.,  1  De  G.  J.  315;  Willan  v.  Willan,   16  Ves.  72, 

&  S.  29;  2  J.  &  H.  408;  Jordan  v.  81;  Ormoad  v.  Hutchinson,  13  Id.  47; 

Stevens,  51  Me.  78;  Freeman  v.  Cur-  Marquisof  Townshendv.  Stangroo]n,6 

tis,  Id.  140;  Spurr  v.  Benedict,  99  Id.  328, 333,  338;  Cbwea  v.  Higginson, 

l^Iaas.  463;  Chestnut  Hill  etc.  Co.  v.  1  V.  &  B.  524, 627;  Farewell  v.  Coker, 

Chase,  14  Conn.  123;  Woodbury  etc.  2  Meriv.  353;  Cochrane  v.  Willis,  L. 

B'k  V.  Charter  Oak  Ins.  Co.,  31  Id.  R.,  1  Ch.  58;  Tyson  v.  Tyson,  31  Md. 

517;  Cliamplin  v.  Laytin,  18  Wend.  134;  Jones  v.  Munroe,  32  Ga.   181; 

407,  422;  Rider  v.  Powell,  28  N.  Y.  Harney  v.  Charles,  45  Mo.  157;  Carley 

310;  Green  v.  Morris  etc.  R.  R.,  1  v.  Lewis,  24  lud.  23.    Some  of  these 

Beasl.  165;  Whelan's  Appeal,  70  Pa.  cases,  which  are  commonly  referred  to 

St.  410,  425;  Light  v.  Light,  9  Harris,  the  effect  of  surprise,  are  much  more 

407, 412;  Snyder  v.  May,  7  Id.  235;  Ty-  naturally  and  correctly  explained,  in 

son  V.  Passmore,  2  Barr.  122;  Watts  v.  my  opinion,  by  the  doctrine  stated  in 

Cummins,  59  Pa.  St.  84;  Phillips  v.  §849  of  the  text. 
Hollister,   2  Coldw.  269;    Bryan  v.       ^Langstafife  v.   Fenwick,  10  Ves. 

Masterson,  4  J.  J.  Marsh.  225;  Hardi-  405;  and  see  Cooke  v.  Nathan,   16 

gree  V.  Mitchum,  51  Ala.  151;  Metro-  Barb.  342;  Dill  v.  Shahan,  25  Ala. 

politan  B'k  v.  Godfrey,  23  111.  579;  694;  Moreland  v.  Atchison,  19  Tex. 

Cathcart  v.  Robinson,  5  Pet.  264,  276;  303;  Ex  parte  James,  L.  R.,  9  Ch.  609, 

Wheeler  v.  Smith,  9  How.  (U.  S.)  55.  614;  Davis  v.  Morier,  2  Coll.  3a3;  and 

Cases  of  Surprise, — ^Evans  v.  Llew-  cases  cited  under  last  paragraph. 
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a  simple  mistake  as  to  the  legal  effect  of  a  transaction  into  which 
he  enters,  in  the  absence  of  other  determining  incidents,  is  not 
ground  for  relief.    There  is,  as  shown  in  a  former  paragraph 
(§841),  a  third  condition.    A  person  may  be  ignorant  or  mis- 
taken  as  to   his  own   antecedent  existing  legal  rights,  inter- 
ests, duties,  liabilities,  or  other  relations,  while  he  accurately 
nnderstands  the  leo^al  scope  of  a  transaction  into  which  he  enters, 
and  its  legal  effect  upon  his  rights  and  liabilities.    It  will  be 
found  that  the  great  majority,  if  not  indeed  all,  of   the  well- 
considered  decisions  in  which  relief  has  been  extended  to  mis- 
takes pure  and   simple,  fall  within  this  class;  and,  also,  that 
whenever  cases  of  this  kind  have  arisen,  relief  has  almost  always 
been  granted,  although  not  always  on  this  ground.     Courts  have 
felt  the  imperative  demands  of  justice,  and  have  aided  the  mis^ 
taken  parties,  although  they  have  often  assigned  as  the  reason 
for  doing  so,  some  inequitable  conduct  of  the  other  party  which 
they  ha\e  inferred  or  assumed.    The  real  reason  for  this  judicial 
tendency  is  obvious,  although  it  has  not  always  been  assigned. 
A  private  legal  right,  title,  estate,  interest,  duty,  or  liability  is 
always  a  very  complex  conception.    It  necessarily  depends  so 
much  upon  conditions  of  fact,  that  it  is  difficult,  if  not  impossi- 
ble, to  form  a  distinct  notion  of  a  private  legal  right,  interest, 
or  liability,  separated  from  the  facts  in  which  it  is  involved  and 
upon  which  it  depends.     Mistakes,  therefore,  of  a  person  with 
respect  to  his  own  private  legal  rights  and  liabilities,  may  be 
properly  regarded — as  in  great  measure  they  really  are — ^and 
may  be  dealt  with  as  mistakes  of  fact.     Courts  have  constantly 
felt  and  acted  upon  this  view,  though  not  always  avowedly. 
Lord  Westbury  openly  declares  that  such  misconceptions  are 
truly  mistakes  of  fact.     Some  very  instructive  remarks  of  Sir 
George  Jessel,  which  I  have  placed  in  the  foot-note,  will, 
with  a  slight  modification  of  his  language,  apply  to  all  instances 
involving  this  kind  of  error  or  ignorance.^    A  general  rule  per- 

^  Eaglesfield  v.  Marquis  of  London-  of  law  7  A  misrepresentation  of  law 
derry,  L.  K.,  4  Ch.  D.  693,  702,  703.  ia  this:  When  ^ou  state  the  facts,  and 
The  M.  R.  is  speaking  of  a  misrepre-  state  a  conclusicn  of  law,  so  as  to  d'ta- 
sentation  of  the  law  afifecting  a  per-  tinguish  bettoeen  /acts  and  law.  The 
son's  private  rights,  but  his  language,  man  who  knows  the  facts  is  taken  to 
with  slight  change,  will  apply  to  all  know  the  law;  but  when  you  state 
cases  of  ignorance  or  error  concerning  that  as  a  fact  which  no  doubt  involves 
one's  own  private  legal  interests.  In  as  most  facts  do,  a  conclusion  of  law, 
my  opinion  it  suggests  the  true  prin'  that  is  still  a  statement  of  fact  and 
eiple  upon  which  to  rest  the  action  of  not  a  statement  of  law.  Suppose  a 
the  courts  in  all  such  instances.  '*It  man  is  asked  by  a  tradesman  whether 
was  put  to  me  that  this  was  a  mis-  ho  can  ^ve  credit  to  a  lady,  and  ^e 
representation  of  law  and  not  of  fact,  answer  is,  '  Yon  may,  she  is  a  single 
*    *    *    Was  it  a  misrepresentation   woman  of  large  fortune.'     It  turns 
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mifcting  the  jurisdiction  of  equity  to  relieTefrom  mistakes  of  the 
law  pure  and  simple,  in  all  cases  belonging  to  this  species,  and 
confining  its  operation  to  them,  would  at  once  reduce  to  clear- 
ness, order,  and  certainty  a  subject  which  has  hitherto  been 
confessedly  uncertain  and  confused.  It  would  work  justice,  for 
these  kinds  of  errors  stand  upon  a  different  footing  from  all 
others,  and  justice  and  good  conscience  demand  their  relief;  it 
would  conform  to  sound  principle,  for  these  mistakes  are,  in 
part,  essentially  errors  of  fact;  and  finally  it  would  explain  and 
harmonize  many  decisions  of  the  ablest  courts  which  haTO 
hitherto  seemed  almost  inexplicable  except  by  violent  and  un- 
natural assumptions.  I  therefore  venture  to  formulate  the  fol- 
lowing general  rule  as  being  eminently  just  and  based  on 
principle  and  furnishing  a  simple  criterion  defining  the  extent 
of  the  jurisdiction.  The  number  of  decisions  which  support  it, 
and  which  it  explains,  is  very  great.  Wherever  a  person  is 
ignorant  or  mistaken  with  respect  to  his  own  antecedent  and 
existing  private  legal  rights,  interests,  estates,  duties,  liabilities, 
or  other  relation,  either  of  property,  or  contract,  or  personal 
status,  and  enters  into  some  transaction  the  legal  scope  and 
operation  of  which  he  correctly  apprehends  and  understands, 
for  the  purpose  of  affecting  such  assumed  rights,  interests,  or 
relations,  or  of  carrying  out  such  assumed  duties  or  liabilities, 
equity  will  grant  its  relief,  defensive  or  affirmative,  treating  the 

oatthat  the  manwho  gave  that  ajiBwer  you  tftate  a  question  of  law,  because 
knew  that  the  lady  Imd  gone  through  you  must  know  that  there  has  been  a 
the  oeremony  of  marriage  with  a  man  valid  marriage,  and  that  that  man  was 
who  was  believed  to  be  a  married  man,  the  first-bom  son  after  the  marriage, 
end  that  she  had  been  advised  that  the  or,  in  some  countries,  before.  There- 
marriage  ceremony  was  null  and  void,  fore,  to  say  it  is  not  a  representation 
though  it  had  not  been  declared  so  by  of  fact  seems  to  arise  from  a  confusion 
auy  court,  and  it  afterwards  turned  of  ideas.  It  is  not  the  less  a  fact  be- 
out  they  were  all  mistaken,  that  the  cause  that  fact  involves  some  knowl- 
first  marriage  of  the  man  was  void,  so  edge  or  relation  of  law.  There  is 
that  the  lady  was  married.  He  does  hardly  any  fact  which  does  not  in- 
not  tell  the  tradesman  all  these  facts,  volve  it.  If  you  say  that  a  man  is  in 
but  states  that  she  is  single.  That  is  possession  of  an  estate  of  ten  thousand 
a  statement  of  fact.  If  he  had  told  poundsayear,  the  notion  of  possession 
him  the  whole  story,  and  all  the  facts,  is  a  legal  notion,  and  involves  knowl- 
and  said,  'Now  you  see  the  lady  is  edge  of  law;  nor  can  any  other  fact 
single,'  that  would  have  been  a  mis-  in  connection  with  property  be  stated 
representation  of  law.  But  the  single  which  does  not  involve  such  knowl- 
fact  he  states,  that  the  lady  is  un-  edge  of  law.  To  state  that  a  man 
^narried,  is  a  statement  of  fact,  neither  is  entitled  to  ten  thousand  pounds 
more  nor  less;  and  it  is  not  the  less  a  consols,  involves  all  sorts  of  law.*' 
statement  of  fact,  that  in  order  to  The  decision  of  the  M.  K.  in  this  case 
arrive  at  it  you  must  know  more  or  was  reversed  by  the  court  of  appeal, 
less  of  the  law.  There  is  not  a  single  but  only  upon  a  diiTerent  view  of  the 
fact  connected  with  personal  status  evidence  from  that  which  he  took, 
that  does  not,  more  or  less,  involve  a  and  without  in  the  least  affecting  the 
question  of  law.  If  you  state  that  a  correctness  of  the  observations  which 
xaaxL  is  the  eldest  sou  of  a  marriage,  I  have  quoted. 
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mistake  as  analogous  to,  if  not  identical  with,  a  mistake  of  fact.^ 
It  should  be  carefully  observed  that  this  rule  has  no  application 
to  cases  of  compromise,  where  doubts  have  arisen  as  to  the 
rights  of  parties,  and  thej  have  intentionally  entered  into  an 
arrangement  for  the  purpose  of  compromising  and  settling  those 
doubts.  Such  compromises,  whether  involving  mistakes  of  law 
or  of  fact,  are  governed  by  special  considerations. 

^It  is  not  clftimed  that  all  these  Shackburgh,  4  Y.  A;  C.  42;  Rejmell  v. 
cases  were  avowedly  decided  upon  the  Sprye,  8  Hare,  222,  255;  Ramsden  y. 
above  rule,  although  many  of  them  Hylton,  2  Ves.  Sen.  304;  Gee  v.  Spen- 
seem  to  distinctly  recognize  it.  In  all  cer,  1  Vern.  32;  Mildmay  v.  Hunger- 
of  them  the  error  was  of  the  kind  de-  ford,  2  Vern.  243;  Nay  lor  y.  Winch, 
vcribed  in  the  text,  and  the  rule  will  1  S.  &  S.  555;  Farewell  v.  Coker, 
furnish  a  simple  reason  why  relief  was  cited  2  Meriv.  353.  In  Keynell  v. 
ffranted,  which  the  judges  sometimes  Sprye,  supra,  V.  0.  Wigram  laid 
failed  to  do.  Cooper  v.  Phibbs,  L.  down  the  rale  in  complete  harmony 
R.,  2  H.  L.  14d  (A.  beinff  ignorant  ^idth  the  positions  mamtained  in  the 
that  certain  property  bdonged  to  text:  "I  will  not  attempt  to  defme 
himself,  and  supposing  that  it  beloncod  the  cases  in  which  relief  is  given  on 
to  B.,  agreed  to  tsdce  a  lease  of  it  the  ground  of  ignorance  or  mistake, 
from  B.  at  a  certain  rent.  There  was  They  may,  however,  safeljr  be  distin- 
no  fraud,  no  unfair  conduct,  all  the  guishod  from  cases  in  which,  doubts 
parties  equally  knew  the  facts.  The  having  arisen  as  to  the  rights  of  par- 
House  of  Lords  set  aside  the  agree-  ties,  an  arrangement  is  made  for  com- 
ment on  account  of  the  mistake.  A  promising  those  doubts.  But  if  par- 
majority  of  the  judges  called  it  a  mis-  ties  are  ignorant  of  facts  on  which 
take  of  fact.  Lord  Westbury  boldly  their  rishts  depend,  or  erroneously 
acknowledged  it  to  be  what  is  ordi-  assume  Uiat-  they  know  those  rights,  and 
narily  called  a  mistake  of  law,  but  deal  with  their  property  accordingly, 
held  that  it  was  really  a  mistake  of  not  upon  the  prmciple  of  compromis- 
fact  and  to  be  dealt  with  as  such.  The  ing  doubts,  this  court  will  relieve 
mistake  was  clearly  one  to  which  the  against  such  transactions  (citing  Stock- 
term  ''mistake  of  mw"  has  ordinarily  ley  t.  Stockley,  1  V.  &  B.  23;  Harvey 
been  applied;  but  it  as  clearly  pos-  v.  Cooke,  4  Russ,  34)."  Blakeman 
sessed  the  elements  of  a  mistake  of  v.  Blakeman,  39  Conn.  320,  is  directly 
fact.  The  decision  is  a  direct  author-  in  point,  and  is  a  striking  illustration, 
ity  in  support  of  the  text);  Bingham  A  right  of  way  had  become  extin- 
V.  Bingham,  1  Ves.  Sen.  126;  Lands-  guished  by  the  purchase  of  the  servi- 
downo  y.  Landsdowne,  2  J.  &  W.  205;  ent  estate  by  A.,  the  owner  of  the 
Mosley,  364;  Cocking  v.  Pratt,  1  dominant  estate.  A.  afterwards  con- 
Ves.  Sen.  400;  Pusey  v.  Desbouvrie,  veyed  the  dominant  estate  to  B.  by  a 
3  P.  Wms.  315,  320;  Cann  t.  Cann,  1  deed  which  granted  the  land  "with 
P.  Wms.  723, 727;  Marquis  of  Towns-  its  privileges  and  appurtenances,"  but 
bend  v.  Stangroom,  6  Ves.  328,  332;  did  not  in  express  terms  mention  the 
Broughton  v.  Hutt,  3  De  G.  &  J.  501,  right  of  way.  A.  and  B.  were  both 
504  (the  heir  of  a  stockholder  in  a  i^orant  of  the  legal  rule  under  which 
company,  the  shares  in  which  were  tbe  ri^ht  of  way  had  become  extin- 
personal  estate,  supposing  himself  lia-  guished,  and  supposed  it  still  existed; 
ble  in  respect  of  his  ancestor's  shares,  and  the  price  paid  by  B.  was  sufficient 
gave  a  deed  of  indemnity  to  the  com-  to  cover  the  ri^ht  of  way.  Held,  that 
pany.  This  deed  was  ordered  to  be  a  court  of  equity  would  relieve  B.  by 
canceled  on  the  ground  of  the  mistake  correcting  the  mistake.  The  court 
which  was  treated  as  one  of  fact  as  expressly  held  that  there  was  no  mis- 
well  as  law);  In  re  Saxon  L.  Ins.  Co.,  ta&e  as  to  the  legal  scope  and  effect  of 
1  De  G.  J.  &  S.  29;  2  J.  &  H.  408;  the  deed,  since  its  terms  were  suffi- 
McCarthy  v.  Decaix,  2  Russ.  &  My.  cient  to  have  conveye<l  the  way  if  it 
614;  Clifton  V.  Cockbum,  3  My.  &  K.  had  existed.  It  will  be  noticed  that 
76,  99;  Coward  v.  Hughes,  1  K.  &  J.  there  was  no  ignorance  nor  error  as  to 
443;  Sturcro  v.  Sturge,  12  Beav.  229;  the  external  facta  The  mistake  was 
Davis  V.  Jiiorier,  2  Coll.  303;  Denys  v.  solely  aa  to  the  legal  interest,  the  right 
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§  850.  Compromises  and  Voluntary  Settlexnents  Made 
upon  a  Mistake  as  to  Iiegal  Rights. — Compromises,  where 
doubts  with  respect  to  individual  rights,  especially  among  mem- 
bers of  the  same  family,  have  arisen,  and  where  all  the  parties, 
instead  of  ascertainiDg  and  enforcing  their  mutual  rights  and 
obligations  which  are  yet  undetermined  and  uncertain,  inten- 
tionally put  an  end  to  all  controversy  by  a  voluntary  transaction 
in  the  way  of  a  compromise,  are  highly  favored  by  courts  of 
equity;  they  will  not  be  disturbed  for  any  ordinary  mistake 
either  of  law  or  of  fact,  in  the  absence  of  conduct  otherwise  in- 
equitable, since  their  very  object  is  to  settle  all  such  possible 
errors  without  a  judicial  controversy.  There  are,  indeed,  dicta 
to  the  effect  that  a  party  will  be  relieved  from  a  compromise  in 
which  he  has  surrendered  property  or  other  rights  unquestion- 
ably his  own,  through  a  misconception  of  a  clear  legal  rule,  or 
an  erroneous  supposition  that  a  legal  duty  rested  upon  him, 
whereas  plainly  no  such  duty  existed;  but  the  decisions  show 
that  these  dicia  must  be  confined  to  circumstances  which  render 
the  compromise  itself  a  virtual  surprise,  or  to  cases  in  which  it 
was  induced  by  positive  inequitable  conduct  of  the  other  par- 
ties.* Voluntary  settlements  are  so  favored,  that  if  a  doubt 
or  dispute  exists  between  parties  with  respect  to  their  rights, 
and  all  have  the  same  knowledge,  or  means  of  obtaining  knowl- 
edge, concerning  the  circumstances  involving  these  rights,  and 
there  is  no  fraud,  misrepresentation,  concealment,  or  other  mis- 
leading incident,  a  compromise  into  which  they  thus  volunta- 
rily enter  must  stand  and  be  enforced,  although  the  final  issue 
may  be  different  from  that  which  was  anticipated,  and  although 
the  disposition  made  by  the  parties  in  their  agreement  may  not 
be  that  which  the  court  would  have  decreed  had  the  controversy 
been  brought  before  it  for  decision.'    Of  course  there  must  not 

of  property  held  by  A.  and  to  be  af-  weightof  authority,  English  and  Amer^ 

fected  uy  the  conveyance.     This  mis-  lean. 

take  was  clearly  one  to  which  the  ^  Naylor  v.  Winch,  1  S.  &  S.  555, 

term  "mistake of  law"  is  ordinarily  .564;    Bmgham  t.  Bingham,   1  Ves. 

applied,  and  yet  the  court  correctly  Sen.  126;   and  see  WiUan  y.  Willau, 

held  it  to  be  essentially  a  mistake  of  16  Ves.  72;  Gross  v.  Leber,  11  Wright, 

fact,  and  dealt  with  it  as  such.     There  520;  Li^ht  v.  Light,  9  Harris,  407» 

could  bo  no  more  admirable  an  illus-  412;  Cabot  y.  Haskins,  3  Pick.  S3; 

traiiou  of  the  remarks  of  Sir  G.  Jes-  Larkins  v.  Biddle,  21  Ala.  252,  2o6, 

scl,  quoted  in  a  preceding  note.     See,  ^  Stapilton  y.  Stapilton,  1  Atk.  2;  2 

also,  Whelen's  Appeal,  70  Pa  St.  410;  Eq.  Lead.  Gas.  and  notes,  1675  (4th 

Hearst  v.  Pujol,  44  Cal.  230;   Mor-  Am.  ed.);  Nay  lor  v.  Winch,  1  S.  &  S. 

fan  y.  Dod,  3  Col.  551.     Zollman  y.  655;  Ex})arte  Lucy,  4  De  G.  M.  &  G. 

loore,  21  Gratt.  313,  is  directly  con-  356;  Brooke  v.  Lord  Mostyn,  2  Do  G. 

flicting.    If  the  position  of  the  text  is  J.  &  S.  373;  Bullock  v.  Downes,  9 

correct,  it  can  not  be  sustained;  and  H.  L.  Cas.  1;  Stewart  v.  Stewart,  GCl. 

on  any  yiew  it  seems  opposed  to  the  &  Fin.  Oil,  060;  Trigge  v.  Lavallue,  15 
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only  be  no  representation,  imposition,  or  concealment,  there 
must  also  be  a  full  disclosure  of  all  material  facts  within  the 
knowledge  of  the  parties,  whether  demanded  or  not  by  the 
others.  In  the  words  of  a  distinguished  judge:  "There  must 
not  only  be  good  faith  and  honest  intention,  but  full  disclosure; 
and  without  full  disclosure,  honest  intention  is  not  sufficient." 
If  these  requisites  of  good  faith  exist,  it  is  not  necessary  that 
the  dispute  should  be  concerning  a  question  really  doubtful,  if 
the  parties  bona  fide  consider  it  so;  it  is  enough  that  there  is  a 
question  between  them  to  be  settled  by  their  compromise.^  The 
foregoing  rules  apply  to  all  cases  of  compromise,  whether  the 
doubtful  questions  to  be  settled  relate  to  matters  of  law  or  of 
fact." 

§  851 .  Pasrments  of  Money  under  a  Mistake  of  Ijai07. — 
The  general  rule  stated  in  the  paragraph  before  the  last,  con- 
cerning  mistakes  as  to  one's  own  private  legal  rights  and  duties, 
is  also  subject  to  another  important  limitation.  It  is  settled  at 
law,  and  the  rule  has  been  followed  in  equity,  that  money  paid 
under  a  mistake  of  law  with  respect  to  the  liability  to  make 
payment,  but  with  full  knowledge,  or  with  means  of  obtaining 
knowledge,  of  all  the  circumstances,  can  not  be  recovered  back.' 

Moore  P.  0.  270;  Parker  v.  Palmer,  502;   and  see  poU^  §  855,  and  cases 

1  Cas.  in  Ch.  42;  Baxendale  v.  Seale,  there  cited. 

10  Beav.  001 ;  Pickering  v.  Pickorins,  '  Bilbie  v.  Lnm^ey,   2  East,   469; 

2ld.  31,56;  Lawtonv.  Campion,  IS  Id.  Kogers  v.  Ingham,  L.  K.,  3  Ch.  D. 

87;Heapv.Tonge,9Hare,90;Reynell  351,  356,  357;  Bate  v.  Hooper,  5  De 

V.  Sprye^SId.  222,  254;  Gordon  v.  G  or-  G.  M.  &  O.  338;  Stafford  v.  Stafford, 

don,  3Sw.400,463;Westby  V.  West-  1  De  G.  &  J.  193,  197;  Great  West, 

by,   2  Dr.   &  War.  502;  Leonard  v.  Ry.  v.  Gripps,  6  Hare,  91;  Drewry 

lieonard,  2  Ball&  B.  176,  179;  Neale  v.  Barnes,  3  Rass.  94;  Goodman  t. 

V.  Neale,  1  Keen,  672;  Greenwood  v.  Sayers,  2  J.  &  W.  249,  263;  Carrie 

Greenwood,  2  De  G.  J.  h  S.  28,  42,  t.  Goold.    2   Madd.    163;    Railroad 

j?fr  Turner,  L.  J.;  Haryey  v.  Cooke,  Co.  v.  Soutter,    13  Wall.  517,   624; 

4  Rass.  34;  Attwood  v. ,  6  .Hubs,  B'k  of  U.  S.  v.  Daniel,    12  Peters, 

149;  Clifton  v.  Cockbum,  3  My.  &  K.  32;  Elliott  v.  Swartout,  10  Id.  137; 

76;  Good  v.  Herr,  7  Watts  &  Serg.  Haven  v.  Foster,  9  Pick.  112;  Clarke 

253;  Stub  v.  Leis,  7  Watts,  43;  Shar-  t.   Dutcher,  9    Cow.    674;    Ege    v. 

teFs  Appeal,  64  Pa.  St.  (14  P.  F.  Sm.)  Koontz,  3  Barr.  109;  Shotwell  v.  Mur- 

25;  Wistar's  Appeal, 80 Pa.  St.  (SOP.  ray,  1  Johns.  Ch.  612,  616;  Storrs  v. 

F.  Sm.)  484;  Brandon  y.  Medley,  1  Barker,  6  Id.  166;  Liyermore  v.  Peru, 

Jones'  £q.  313;  Bell  t.  Lawrence,  51  55  Me.  469.    If  the  doctrine  formu- 

Aia.  160..    The  requirement  of  com-  lated  in  §  849  be  correct,  then  it  seems 

plete  frankness  and  full  disclosure  ap-  that  this  particular  rule  forbidding 

plies  with  especial  force  when  tne  the    recovery  back  of    money  paid 

parties  stand  towards  each  other  in  under  a  mistake  of  law,  is  based  upon 

any  prior  existing  relation  of  trust  and  an  erroneous  conception  of  the  princi- 

confidence.    See  Pusey  v.  Desbouvrie,  pie  which  should  govern  such  cades; 

3  P.  Wms.  315;  Sturge  y.  Sturge,  12  and  the  opinions  of  those  jurists  which 

Beay.  229.  uphold  the  right  of  recovery,  quoted 

^  Ex  parte  Lucy,  4  De  G.  M.  ft  G.  ante  in  the  note  under  §  841,  appear  to 

356;  Neale  y.  Neale,  1  Keen,  672.  be  correct  in   principle.     This  rule 

'  Neale    v.   Neale,    1    Keen,    672;  itself  is  an  illustration  of  the  disin- 

Westby  y.  Westby,  2  Dr.  ft  War.  clination  of  equity  courts  to  depart 
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There  is  an  exception,  as  in  the  case  of  compromises,  when  the 
erroneous  payment  is  induced  or  accompanied  by  a  violation  of 
confidence  reposed,  lack  of  full  disclosure,  misrepresentation  as 
to  liability,  or  other  similar  inequitable  conduct.^ 

§852.  Seoond.  Mistakesof  Facts.— The  general  doctrine 
is  firmly  settled  as  one  of  the  elementary  principles  of  the 
equitable  jurisdiction,  that  a  court  of  equity  will  grant  its 
affirmative  or  defensive  relief,  as  may  be  required  by  the  cir- 
cumstances, from  the  consequences  of  any  mistake  of  fact  which 
is  a  material  element  of  the  transaction,  and  which  is  not  the 
result  of  the  mistaken  party's  own  violation  of  some  legal  duty, 
provided  that  no  adequate  remedy  can  be  had  at  law.  It  has 
been  said,  ''  no  person  can  be  presumed  to  be  acquainted  with 
all  matters  of  fact  connected  with  a  transaction  in  which  he 
engages."  This  general  doctrine  is  applied  in  a  great  variety 
of  forms,  and  under  a  great  variety  of  circumstances.  It  pre- 
sents but  few  theoretical  difficulties;  its  practical  difficulties 
arise  from  its  application  to  particular  instances  of  relief,  and 
this  application  must  be  largely  controlled  by  the  circumstances 
of  each  case. 

§  853.  How  Mistakes  of  Fact  may  Occur.— All  mistakes 
of  fact  in  agreements  executed  or  executory,  express  or  implied, 
must  be  concerning  either  the  subject-matter  or  the  terms.  In 
the  first  case,  the  terms  are  stated  according  to  the  intent  of 
both  the  parties,  but  there  is  an  error  of  one  or  both  in  respect 
of  the  thing  to  which  these  terms  apply — its  identity,  situation, 
boundaries,  title,  amount,  yalue,  and  the  like.  Such  a  mistake 
may  relate  to  any  kind  of  subject-matter^  and  may  occur  in  a 
verbal  as  well  as  in  a  written  agreement.  In  the  second  case, 
the  mistake  may  arise  after  the  parties  have  verbally  concluded 
their  agreement,  and  may  occur  in  reducing  that  agreement  to 
writing,  by  erroneously  adding,  omitting,  or  altering  some  term; 
or  it  may  arise  in  the  very  process  of  making  the  agreement, 
during  the  negotiation  itself,  one  or  both  the  parties  miscon- 
ceiving, misunderstanding,  or  even  being  entirely  ignorant  of 
some  term  or  proviftion;  so  that,  although  they  appear  to  have 
made  an  agreement,  yet  in  fact  their  minds  never  met  upon  the 
same  matters.  While  this  latter  species  of  error  is  not  infre- 
quent, it  generally  consists  in  a  mistake  or  ignorance  as  to  the 
legal  effect  of  the  provision,  rather  than  as  to  the  language  in 

from  a  doctrine  settled  at  law,  when   126;  Davia  v.  Morier,  2  GolL  303;  Ex 

tlio  rights  and  the  remedies  are  the  jp^r^z  James,  L.  B.,0  Oh.  609;  Bogeni 

samo  in  both  jurisdictions.  v.  Ingliam,  L.  R.,  3  Gh.  D.  351,  356; 

^  Bingham  v.  Bingham,  1  Yes.  Sen.    Pasey  y.  Desbouvrie,  3  P.  Wms.  315. 
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whicli  the  provision  is  expressed.  The  same  description  will 
plainly  apply  to  all  forms  of  mistakes  of  fact  in  transactions 
which  are  not  agreements. 

§  854.  In  What  Mistakes  of  Faot  may  Consist.— It 
would  be  impossible,  within  any  reasonable  limits,  to  enu- 
merate the  various  forms  in  which  mistakes  of  fact  may  appear; 
and  such  an  enumeration  is  not  at  all  necessary;  some  impor- 
tant illustrations  will  be  given  in  subsequent  chapters  which 
treat  of  reformation  and  cancellation.  A  general  description  of 
all  the  possible  phases  will  be  sufficient.  It  will  be  remembered 
that  the  essential  element  of  mistake  was  defined  to  be  a  mental 
condition  or  conception  or  conviction  of  the  understanding. 
This  mental  condition  may  be  either  a  passive  state,  or  an  active 
conviction.  When  merely  passive,  it  may  consist  of  an  un- 
consciousness, an  ignorance,  or  a  forgetfulness;  when  active,  it 
must  be  a  belief.  In  the  first  of  these  two  conditions,  the  un- 
consciousness, ignorance,  or  forgetfulness  may  be  either  of  a 
fact  which  is  present  and  now  existing,  or  of  a  fact  which  is 
past  and  has  existed;  they  must  always  concern  a  fad  material 
to  the  transaction.  In  the  second  condition,  the  belief  may  be 
either  that  a  certain  matter  or  thing  exists  at  the  present  time, 
which  really  does  not  exist;  or  that  a  certain  matter  or  thing 
existed  at  some  past  time,  which  did  not  really  exist.  All  pos- 
sible forms  of  mistakes  of  fact  are  embraced  within  this  de- 
scription; and  all  particular  errors  which  fall  under  any  of 
these  conditions  are  mistakes  of  fact  which  furnish  an  occasion 
for  equitable  relief.*  The  law  of  a  foreign  country  cr  of 
another  state  is  always  regarded  as  a  ''  fact,"  within  the  mean- 
ing of  the  term  as  used  in  the  foregoing  description;  an  error 
or  ignorance  ccncerning  such  law  is  therefore  a  mistake  of 
fact.'  It  necessarily  follows  from  this  description  that  where 
au  act  is  done  intentionally  and  with  knowledge,  the  doing  the 
act  can  not  be  treated  as  a  mistake.  Thus,  if  parties  knowingly 
and  intentionally  add  to,  or  omit  from,  their  written  agreement, 
a  certain  provision,  such  adding  to  or  omission  can  not  con- 
stitute a  mistake,  so  as  to  be  a  ground  for  relief.' 

'  See  ante,  cases  under  §  839.  may  be  in  error  as  to  the  legal  effect  of 

*  McCormick  v.  Gamatt,  5  De  G.  the  addition  or  omission;  this  would 

M.  &  G.  278;  Leslie  v.  BaiUie,  2  Y.  &  be  a  mistake  of  law  which,  as  has 

0.  01;  Haven  v.  Foster,  9  Pick.  Ill;  been  shown,  would  not  be  relieved. 

B'k  of  Chillicothe  v.  Dod^e,  8  Barb.  They  might  also  be  mistaken  as  to  the 

233;  Merch.  B'k  v.  Spaldmg,  12  Id.  subject-matter  of  the  provision  added 

302;  Patterson  v.  Bloomer,  35  Conn,  or  omitted,  or  poasiblj/  as  to  its  lan- 

57.  guage,  and  such  an  error  might  be  a 

^  The  exact  import  of  this  rule  should  mistake  of  fact.     The  rule  of  the  text 

not  be  misapprehended.    The  parties  simply  declaros,  tliat  when  au  act  if 
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§  855.  Compromises  and  Speculative  Ck)ntraot9. — Wben 
parties  have  entered  into  a  contract  or  arrangement  based  upon 
uncertain  or  contingent  events,  purposely  as  a  compromise  of 
doubtful   claims  arising  from  them;  and  where  parties  have 
knowingly  entered  into  a  sj^fifivlati^contract  or  transaction — 
one  in  which  they  intenticmally  speculifeied  as  to  the  result;  and 
there  is  in  either  case  an  absence  of  bad  faith,  violation  of  con- 
fidence, misrepresentation,  concealment,  and  other  inequitable 
conduct  mentioned  in  a  former  paragraph;  if  the  facts  upon 
which  such  agreement  or  transaction  was  founded,  or  the  event 
of  the  agreement  itself,  turn  out  very  different  from  what  was 
expected  or  anticipated,  this  error,  miscalculation,  or  disap- 
pointment, although  relating  to  matters  of  fact  and  not  of  law, 
is  not  such  a  mistake,  within  the  meaning  of  the  equitable  doc- 
trine, as  entitles  the  disappointed  party  to  any  relief  either  by 
way  of  canceling  the  contract  and  rescinding  the  transaction,  or 
of  defense  to  a  suit  brought  for  its  enforcement.    In  such 
classes  of  agreements  and  transactions,  the  parties  are  sup- 
done  intentionally  and  knowingly,  the  cited  above;  also,  Stevens  v.  Cooper, 
veri/  doing  itself  can  not  be  treated  as    \  Johns.  Ch.  425;  Dwight  v.  Pomeroy, 
a  mistalie  entitled  to  relief;  the  ele-    17  Mass.  303;  Towner  v.  Lucas,  13 
ments  of  knowledge  and  intention  con-   Gratt.  705;  Broughton  v.  Coffer,  13 
tradict  the  essential  conception  of  mis-   Id.  184;  Knight  v.  Btinn,  7  Ired.  Eq. 
take.    See  Marouis  of  Townshend  v.    77;  Westbrook  v.  Harbeson,  2  Mc- 
Stangroom,  6  Ves.  328,  332;  Lord  Irn-   Cord  Eq.   112;  Ware  v.  Cowles,  24 
ham  V.  Child,  1   Bro.  Ch.  92;  Lord  Ala.  446.    There  are  cases,  however, 
Portmore  v.  Morris,  2  Id.  219;  Hare   which  seem  to  reject  this  conclusion, 
V.  Shearwood,  3  Id.  168;  Cripps  v.  Jee,    and  allow  the  verbal  stipulation  to  be 
4  Id.  472;  Pitcairn  v.  Ogboume,  2  Ves.    proved  and  enforced,  and  the  written 
Sen.  375;  Betts  v.  Gunn,  31  Ala.  219.  agreement    to  be  reformed;    on  the 

Where  a  verbal  stipulation  is  made  ground  that  the  refusal  to  abide  by 
at  the  same  time  as  the  written  con-  the  whole  agreement,  and  the  attempt 
tract,  and  is  omitted  intentionally  on  to  enforce  that  portion  only  which 
the  faith  of  an  assurance  that  it  shall  is  written,  constitute  a  fraud  which 
be  as  binding  as  though  incorporated  equity  ought  to  prohibit.  See  Murray 
into  the  writing,  the  rule  as  gen f,  'ly  v.  Dake,  46  Caf.  644;  Taylor  v.  Gil- 
settled  does  not  permit  such  pro  \  >  M>u  man,  25  Vt.  411;  Coger's  Ex'rs  v. 
to  be  proved  and  enforced.  It  is  said  Magee,  2  Bibb,  321 ;  Kearich  v.  Swine- 
that,  there  beins  no  fraud  or  mistake,  hart,  1  Jones  (Pa.)  233;  Renshaw  v. 
to  allow  the  verbal  term  to  be  proved  Grans,  7  Barr.  119;  Ciark  v.  Partridge, 
by  parol  evidence,  and  the  written  2  Id.  13;  4  Id.  106;  Oliver  v.  Oliver, 
agreementtobethereby  varied,  would  4  BAwle,  141;  Miller  v.  Henderson, 
be  a  violation  of  the  statute  of  frauds,  10  S.  &  K.  290;  Campbell  v.  McClcna- 
and  would  introduce  all  the  evils  which  chan,  6  Id.  17 1 .  Whether  affirmative 
the  statute  was  designed  to  prevent,  relief  be  permitted  or  not,  the  omitted 
The  relief  given  in  cases  of  fraud  and  verbal  portion  of  the  entire  agreement 
mistake  stands  upon  different  grounds;  may  be  set  up  byway  of  defense  in 
although  a^/7ear//i/7  to  conflict  with  the  equity,  when  an  attempt  is  made  to 
statute,  it  isreallycarryingouttheuiti-  enforce  the  written  part  alone.  Jer- 
mate  purposes  6f  the  legislature  by  pre-  vis  v.  Berridge,  L.  fe.,  8  Ch.  351  (a 
venting  injustice.  No  such  grounds,  very  important  case);  and  see  Quinn 
it  is  said,  exist  where  parties  have  in-  v.  Roath,  37  Conn.  16;  Murray  v. 
tentionally  omitted  provisions  from  Dake,  46  Cal.  644. 
their  written  agreements.    See  cases 
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posed  to  calculate  the  chances,  and  thej  certainly  assume  the 
risks  where  there  is  no  element  of  bad  faith,  breach  of  confi- 
dence, misrepresentation,  culpable  concealment,  or  other  like 
conduct  amounting  to  actual  or  constructive  fraud/ 

§  856.  Requisites  to  Relief:  Mistake  must  be  Material 
and  Free  firozn  Culpable  NegUgenoe. — There  are  two  requi- 
sites essential  to  the  exercise  of  the  equitable  juiisdiction  in 
giving  any  relief  defensive  or  affirmative.  The  fact  concern- 
ing which  the  mistake  is  made  must  be  material  to  the  transac- 
tion, affecting  its  substance  and  not  merely  its  incidents;  and 
the  mistake  itself  must  be  so  important  that  it  determines  the 
conduct  of  the  mistaken  party  or  parties.  If  a  mistake  is  made 
by  one  or  both  parties  in  reference  to  some  fact  which,  though 
connected  with  the  transaction,  is  merely  incidental,  and  not  a 
part  of  the  very  subject-matter,  or  essential  to  any  of  its  terms; 
or  if  the  complaining  party  fails  to  show  that  his  conduct  was 
in  reality  determined  by  it;  in  either  case  the  mistake  will  not 
be  ground  for  any  relief  affirmative  or  defensive.'  As  a  second 
requisite,  it  has  sometimes  been  said  in  very  general  terms,  that 
a  mistake  resulting  from  the  complaining  party's  own  negli- 

^  Stapilton  v.  Stapilton,  1  Atk.  2;       It  is  to  this  kind  of  agreements  and 

2  Eq.  Lead.  Cas.  1675,  and  notes  (4th  transactions  that  the  rules  properly 

Am,  ed.);  Jefiferys  v.  Fairs,  L.  R.,  4  apply  which  have  sometimes  oeen  in- 

Gh.  D.  448;  Pickering  v.  Pickering,  correctly  laid  down  as  requisite  to  re- 

2  Beav.  31,  5Q;  Lawtoi.  v.  Campion,  lief  in  all  species  of  mistakes  (see  1 

18  Id.  87;  Baxendale  v.  Scale,  19  Id.  Story  Eq.   Jur.,   §§  140-149;   Snell's 

601;  Haywood  v.  Cope,  25  Beav.  140;  Eq.,  p.  376),  viz.,  that  if  the  party 

Colby  V.  Gadsden,  34  id.  416;  Jennings  could  oy  reasonable  diligence  have  ob- 

V.  Broughton,  17  Id.  234;  Mellers  v.  tained  knowledge  of  the  facts,  equity 

Ihike  of  Devonshire,  16  Id.  252;  Stan-  will  not  relieve;  also  when  means  of 

ton  V.  Tattersall,  1  Sm.  &  GifT.  529;  information  are  equally  open  to  both 

Ridgway  v.  Sneyd,  Kav,  627;  Parker  parties,  and  no  confidence  is  reposed, 

T.  Palmer,  1  Cas.  in  Ch.  42;  Anon,  and  there  is  no  violation  of  a  duty  to 

cited  in  Cooth  v.  Jackson,  6  Ves.  24;  disclose,  equity  will  not  relieve.     See 

Ex  parte  Peake,  1  Madd.  346,  355;  Pickering  v.  Pickering,  2  Beav.  31, 

Cann  v.  Cann,  1  P.  Wms.  722,  727;  66,  per  Lord  Langdale;  and  Clapham 

Stockley  v.  Stockky,  1 V.  &  B.  23, 29,  v.  ShiUito,  7  Beav.  146,  149,  150. 
31;  Naylor  v.  Winch,  1  S.  &  S.  555;       *  Stone  v.  Godfrey,  6  De  G.  M.  & 

Goodman  v.  Sayers,  2  J.  &  W.  249,  G.  76,  90,  per  Turner,  L.  J. ;  Okill  v. 

263;  Dunnage  v.  White,  1  Sw.  137,  Whittaker,  1  De  G.  &Sm.  83;  2Phill. 

151, 152;  Gordon  v.  Gordon,  3  Id.  400,  338;  Trigge  v.  Lavall6e,  15  Moore,  P. 

470;  Harvey  v.  Cooke,  4  Russ.  34;  C,  270,  276;  Carpmael  v.  Powis,  10 

Leonard  v.  Leonard,  2  Ball  k  B.  171,  Beav.   36,  39;   Penny  v.    Martin,  4 

179,  180;  Stewart  v.  Stewart,  6  a.  &  Johns.  Ch.  566;  Segur  v.  Tingley,  11 

Fin.  911,  969;  Shotwell  v.  Murray,  1  Conn.    134;    Weaver  v.    Carter,    10 

Johns.  Ch.  512,  516;  Good  v.  HeT,  Leigh,  37;  Trigg  v.  Read,  6  Humph. 

7  W.   &  S.   253;    Brandon  v.   Med-  529;  MTerran  v.  Taylor,  3  Cranch, 

ley,   1  Jones'  Eq.   313;    Durham  v.  270;   Henderson  v.  Dick^jy,   35  Mo. 

Wadlington,    2    Strobh.     Eq.     258;  120;  PauUson  v.  Van  Iderstine,  28  N. 

Williams  v.  Sneed,    3  Coldw.    533;  J.  Eq.  306;  Dambmann  v.  Schultinff, 

Stover    V.     Mitchell,    45    111.    213;  75  N.  Y.  55,  63;  Stettheimer  v.  KU 

BeU  V.  Lawrence,  51  Ala.  160;  and  lip,  75  Id.  282. 
see  oMUi  §  850,  and  cases  cited. 
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gence,  will  never  be  relieved.  This  proposition  is  not  sustained 
by  the  authorities.  It  would  be  more  accurate  to  say,  that 
where  the  mistake  is  wholly  caused  by  the  want  of  that  care 
and  diligence  in  the  transaction  which  should  be  used  by  every 
person  of  reasonable  prudence,  and  the  absence  of  which  would 
be  a  violation  of  legal  duty,  a  court  of  equity  will  not  interpose 
its  relief;  but  even  with  this  more  guarded  mode  of  statement, 
each  instance  of  negligence  must  depend  to  a  great  extent  upon 
its  own  circumstances.^  It  is  not  every  negligence  that  will 
stay  the  hand  of  the  court.  The  conclusion  from  the  best  au- 
thorities seems  to  be,  that  the  neglect  must  amount  to  the  vio- 
lation of  a  positive  legal  duty.  The  highest  possible  care  is 
not  demanded.  Even  a  clearly  established  negligence  may  not 
of  itself  be  a  sufficient  ground  for  refusing  relief,  if  it  appears 
that  the  other  party  has  not  been  prejudiced  thereby.'  In  addi- 
tion to  the  two  foregoing  requisites,  it  has  been  said  that  equity 
would  never  give  any  relief  from  a  mistake,  if  the  party  could 
by  reasonable  diligence  have  ascertained  the  real  facts;  nor 
where  the  means  of  information  are  open  to  both  parties  and  no 

^  Dake  of  Beaufort  v.  Neeld,  12  CI.  will  not  relieve  therefrom.     Qregory 

&  Fin.  248,  286;  Leuty  v.  Hiilaa,  2  v.  Wilson,  9  Hare,  683,  689;  and  see 

De  Q.  &  J.  110;  Wild  v.  HiUas,  28  L.  ante,  §  452.     And  if  a  person  executes 

J.  Ch.  170;  Besley  v.  Besley,  L.  R.,  9  an  instrument  carelessly,  without  even 

Ch.  D.  103;  West.  R.  R.  v.  Baboock,  reading  it,  equity  may  refuse  to  re- 

6  Met.  346;  Diman  v.  Providence  R.  lieve   nim  from  the  consequences  of 

R.,  5  R.  I.  130;  Voorhis  v.  Murphy,  errors  in  its  contents.    Glenn  v.  Stat- 

26  K.  J.  Eq.  434;  Dillett  v.  Kemble,  ler,  42Iowa,  107,  110;  andsee  Butman 

25  Id.  66;  Haggerty  v.  McCanna,  25  v.  Hussey,  30  Me.  263;  Juzan  v.  Toul- 

Id.  48;  Wood  v.  Patterson,  4  Md.  Ch.  min,  9  Ala.  662;  Hill  v.  Bush,  19  Ark. 

335;  Capehart  v.  Mhoon,  5  Jones  Eq.  522. 

178;  Lewis  v.  Lewis.  6  Oreg.  169;  » U.  S.  Bank  v.  B'k  of  Georgia,  10 
Person  v.  Sanger,  1  Wood.  £  Min.  Wheat.  333, 343;  Mayer  v.  Mayor  etc., 
138;  and  see  cases  arUe,  under  §  839.  63  K.  Y.  456;  Snyder  v.  Ives,  42  Iowa, 
As  examples:  Under  the  original  form  157)  162;andseeca8esatthecommence- 
of  the  two  jurisdictions,  a  party  who  ment  of  last  note.  In  this  connection, 
had  a  good  defense  or  cause  of  action  there  are  dicta,  followed  by  some  of 
at  law,  and  through  negligence  failed  the  text-writers,  that  a  mistake  con- 
to  set  it  up  or  enforce  it,  could  not  coming  matters  as  to  which  the  party 
obtain  relief  in  equity.  Stephenson  had '  *  means  of  knowledge, "  or '  *  might 
V.  Wilson,  2  Vem.  325;  Ware  v.  Hor-  haye  ascertained  the  truth,"  etc.,  will 
wood,  14  Ves.  29,  31;  Drewry  v.  not  be  relieved  from.  See  Mut.  L. 
Barnes,  3  Russ.  94;  Bateman  v.  WiUoe,  Ins.  Co.  v.  Waser,  27  Barb.  354; 
iSch.  &Lcf.  201.  The  purchaser  of  an  Clarke  v.  Dutcher,  9  Cow.  674. 
estate,  who  had  been  compelled  to  These  dicta  can  not  be  accepted  as 
give  it  up  from  a  defect  in  the  title  correct.  They  are  inconsistent  with 
which  his  attorney  had  carelessly  decisions,  ana  have  been  expressly 
overlooked,  could  not  recover  back  the  overruled.  See  Kelly  v.  Solan,  9  M. 
purchase  price  which  he  had  paid.  &  W.  54;  Townsend  v.  Crowdy,  8  C. 
Urmston  v!  Pate,  3  Ves.  235  n.;  and  B.  N.  S.  477;  Bell  v.  Gardiner,  4  M. 
see  Cator  v.  Lord  Pembroke,  1  Bro.  &  G.  11;  Dails  v.  Lloyd,  12  Q.  B.  531; 
Ch.  301;  2  Id.  282;  Thomas  v.  Pow-  Allen  v.  Mayor  etc.,  4  E.  B.  Smith, 
ell,  2  Cox,  394.  When  a  person  neg-  404.  These  are  decisions  at  law,  but 
lects  to  perform  some  legal  obligation,  the  same  would  a  fortiori  be  true  in 
and  thereby  incurs  a  f oneiture,  equity  equity. 


mSTAEE  MAT  BE  SHOWN  BT  PABOL  EVIDBKGE.  323 

eonfidence  is  reposed;  nor  unless  the  other  party  was  nnder 
some  obligation  to  disclose  the  facts  known  to  himself  and  con- 
cealed them.^  A  moment's  reflection  will  clearly  show  that 
these  rules  can  not  possibly  apply  to  all  instances  of  mistake, 
and  furnish  the  prerequisites  for  all  species  of  relief.  Their 
operation  is,  indeed,  quite  narrow;  it  is  confined  to  the  single 
relief  of  cancellation,  and  even  then  it  is  restricted  to  certain 
special  kinds  of  agreements.' 

§  857.  m.  How  Mistake  may  be  Shown ;  When  by 
Parol  Evidence. — ^The  next  important  matter  to  be  considered 
is,  the  mode  of  showing  any  mistake  which  may  furnish  an  oc- 
casion for  the  exercise  of  equitable  jurisdiction  and  the  granting 
of  equitable  relief;  and  practically  this  is  reduced  to  the  ques- 
tion: When  is  extrinsic  parol  evidence  admissible  to  establish 
a  mistake  in  written  instruments,  and  obtain  the  appropriate 
remedy  ?  Whenever  any  suit  or  defense  apses  from  a  mistake 
in  some  transaction,  not  in  the  body  of  a  written  instrument, 
and  not  controlled  by  the  statute  of  frauds  nor  by  the  settled 
rules  concerning  written  evidence — as,  for  example,  a  suit  to 
recover  back  money  paid  through  mistake — since  the  entire 
transaction  may  be  parol,  there  can  be  no  doubt  that  the  mis- 
take may  be  proved  by  parol  evidence.  The  whole  right  of  ac- 
tion or  of  defense  in  such  case  may  depend  upon  verbal  proofs. 
It  is  only  in  cases  of  mistakes  in  writings,  that  any  di£Sculty  is 
possible.  The  following  comprise  all  the  modes  in  which  the 
question  can  be  presented,  and  furnish  a  natural  order  of  dis- 
cussion: (1)  In  suits  expressly  brought  to  reform  or  to  cancel 
written  instruments  on  account  of  mistake;  (2)  Where  the  mis- 
take is  set  up  as  a  defense  in  suits  brought  to  specifically  enforce 
written  instruments;  (3)  When  the  plaintiff  alleges  mistake  in 
a  written  instrument,  and  seeks  to  have  it  enforced  as  corrected. 
There  will  be  added,  (4)  an  examination  of  the  question.  How 
far  the  admission  of  parol  evidence  is  limited  in  general  by  the 
statute  of  frauds? 

^  In  Story's  Eq.  Jar.  these  rules  are  ments  and  the  veiy  conception  of  a 

laid  down  in    most    general  terms,  common  mistake.    Even  whero  only 

without  limitation,  as  though  they  he-  one  party  is  mistaken,  and  alleges  the 

longed  to  every  kinfl  of  mistake  and  error  as  ground  of  defense  or  of  rescis- 

form  of  relief  (§{§  146-148).    Mr.  Snell  sion,  to  make  these  requisites  ordina- 

adopts  them  in  the  same  nnreserved  rily  applicable,  would  contradict  the 

manner  (p.  376).     The  utter  impossi-  decisions  concerning  negligence  cited 

bility  of  applying  such  requisites  in  in  the  last  note,  and  would  curtail 

all  instances  of  a  common  mistake  by  the  relief  far  within  the  well-estab> 

both  the  parties,  and  in  granting  the  lished  limits. 

most  important  remedy  of  reforma-       ^  See  note  under  the  preceding  par- 

tion,  is  evident;  there  is  a  contradic-  agraph  (§  855),  and  cases  at  the  end 

tion  in  terms  between  these  require-  of  the  last  note  but  one. 
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§  858.  Parol  Evidence  in  Cases  of  MistakOi  Fraud,  or 
Surprise. — It  is  an  elementary  doctrine  that  parol  evidence  is 
not,  in  general,  admissible  between  the  parties  to  vaiy  a  written 
instrument,  whether  the  same  has  been  voluntarily  adopted,  or 
made  in  pursuance  of  a  legal  necessity.^  It  is  equally  well 
settled  that  mistake,  fraud,  surprise,  and  accident  furnish  ex- 
ceptions to  this  otherwise  universal  doctrine.  Parol  evidence 
may,  in  proper  modes  and  within  proper  limits,  be  admitted  to 
vary  written  instruments  upon  the  ground  of  mistake,  fmud, 
surprise,  and  accident.  This  exception  rests  upon  the  highest 
motives  of  policy  and  expediency;  for  otherwise  an  injured 
party  would  generally  be  without  remedy.  Even  the  statute  of 
frauds  can  not,  by  shutting  out  parol  eridence,  be  converted 
into  an  instrument  of  fraud  or  wrong.' 

§  859.  Parol  Evidenoe  in  Suits  for  a  Reformation  or 
Cancellation. — ^The  foregoing  exception  embraces  all  suits 
brought  expressly  upon  the  mistake  for  the  purpose  of  obtain- 
ing affirmative  relief  from  its  consequences.  It  is  therefore 
settled  that  in  the  suits,  whenever  permitted,  to  reform  a  written 
instrument  on  the  ground  of  a  mutual  mistake,  parol  evidence 
is  always  admissible  to  establish  the  fact  of  the  mistake,  and  in 

iCroomo  v.  Lediard,  2  My.  &  K.  231;  Conoverv.  WardclI,20Id.  (5 Id.) 

251.  266;  Chamness  v.  Cratchfield,  2  Ired. 

'  See  jter  Lord  Westbtuy,  in  Mo-  £q.  148;  Harrison  v.  Howard,  I  Id. 

Cormick  Y.  Grogan,L.  R.,4  H.  L.  82,  407;  Perry   t.    Pearson,   1    Humph. 

97,  quoted  antey  in  §431;  Clarke  v.  431;    Blanchard  v.   Moore,   4   J.   J. 

Grant,  14  Ves.  510;  Marquis  Towns-  Marsh,  471;  Chambers  t.  Livermore, 

hend  v.  Stanflrroom,  6  Id.  328,  333,  15  Mich.  381;  Van  Ness  v.  City  of 

per  Lord  Eldon;  Clinan  v.  Cooke,  1  Washington,  4  Pet.  232. 
Bch.  &;Lef.22,  39,  per  Lord  Kedesdale;       In  the  Cal.  Code  of  Civ.  Fro.  the 

Murray  ▼.  Parker,  19  Beav.  305,  808.  general  doctrine  and  the  exceptions 

As  to  the  effect  of  surprise  see  Willan  are   formulated  as    follows  (§1856): 

T.  Wilhm,  16  Ves.  72;  19  Id.  590;  2  "  When  the  terms  of  an  agreement 

Dow.  274;  Twining  v.  Morrioe,  2  Bro.  have  been  reduced  to  writing  by  the 

Ch.  326;  Mason  v.  Armitage,  13  Ves.  parties,  it  is  to  be  considered  as  con- 

25.     The  following  American  cases  taining  all  those  terms,  and  therefore 

illustrate  the  exception  by  which  parol  there  can  be  between  the  parties  and 

evidence  may  be  admitted  to  vary  their  representatives  or  successors  in 

written  instruments  on  the  ground  of  interest,  no  evidence  of  the  terms  of 

mistake,  in  different  forms  and  modes  the  agreement  other  than  the  contents 

of  proceeding.     Peterson  v.  Grover,  of  the  writing,  except  in  the  following 

20  Me.   363;  Bradbury  y.  White,  4  cases:  1.  Where  a  mistake  or  imper- 

Grecnl.  391 ;  Rogers  v.  Saunders,  16  fectlon  of  the  writing  is  put  in  issue 

Me.  92;  Goodell  v.  Field,  15  Vt.  448;  by   the    pleadings;    2.    Where    the 

Lawrence    v.    Staigg,   8   It   I.   256;  validity^  of  the  agreement  is  the  fact 

Quinn  v.  Koath,  37  Conn.   16;  Can-  in  dispute.    But  this  section  does  not 

terbury  Aq.  Co.  v.  Ensworth,  22  Id.  exclude  other  evidence  of  the  circum- 

608;  Patterson  v.  Bloomer,  35  Id.  57;  stances  under  which  the  agreement 

Margraff  V.  Muir,  57  N.  Y.  155;  Best  was  made,  or  to  explain  an  extrinsic 

V.  Stow,  2  Sandf.  Ch.  298;  White  v.  ambiguity,  or  to  establish  illegality  or 

Williams,  48  Barb.  222;  Mor^nthau  fraud.     The  term  agreement  includes 

v.  White,  1  Sweeney,  395;  Kyno  v.  wills  and  deeds,  as  well  as  contracts 

Darby,  20  N.  J.  £q.  (5  C.  £.  (jreen),  between  parties.'' 
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what  it  consisted,  and  to  show  how  the  writing  should  be  cor- 
rected in  order  to  conform  to  the  agreement  which  the  parties 
actually  made.  Although  in  such  cases  there  is  often  some 
ancillary  writing  to  aid  the  court,  such  as  a  rough  draft  of  the 
agreement,  written  instructions,  and  the  like,  yet  in  the  absence 
of  these  helps,  the  court  may  grant  relief  upon  the  strength  of 
the  verbal  evidence  alone.  The  same  is  true  in  suits  brought 
to  rescind  and  cancel  a  written  agreement  on  the  ground  of  a 
mistake  by  one  of  the  parties,  whereby  their  minds  were  pre* 
vented  from  meeting  upon  the  same  matter,  and  no  agreement 
was  really  made;  and  a  fortiori,  when  the  ground  of  the  relief 
is  fraud.  Parol  evidence  must  be  admitted  in  these  classes  of 
cases,  in  order  to  a  due  administration  of  justice.  If  the  gen- 
eral doctrine  of  the  law,  or  the  statute  of  frauds  was  regarded 
as  closing  the  door  against  such  evidence,  the  injured  party 
would  be  without  any  certain  remedy,  and  fraud  and  injustice 
would  be  successful.^  The  authorities  all  require  that  the  parol 
evidence  of  the  mistake  and  of  the  alleged  modification  must 
be  most  clear  and  convincing,  in  the  language  of  some  judges, 
"  the  strongest  possible,"  or  else  the  mistake  must  be  admitted 
by  the  opposite  party;  the  resulting  proof  mast  be  established 
beyond  a  reasonable  doubt.  Courts  of  equity  do  not  grant  the 
high  remedy  of  reformation  upon  a  probability,  nor  even  upon 
a  mere  preponderance  of  evidence,  but  only  upon  a  certainty  of 
the  error.* 

^Lady  Sbelbumev.  Lord  Inchiquin,  Eq.  (2  C.  E.  Green),  317;  Waldron  v. 

1  Bro.  Ch,  338,  per  Lord  Thurlow;  Letson,  2  McCart.  126;  Blair  v.  Mc- 

Calverly   v.  WiUiams,  1    Ves.   210;  Donnell,   1   Halst.  Ch.  327;  Gump's 

WiUan  v.  Willaji,  16  Vea.  72;  Bavia  Appeal,  65  Pa.  St.  (15  P.  F.  Sm.)  476; 

T.  Symonds,  1    Cox,  402;    Bruiff  v.  Chew  v.  GiUespie,  66  Id.  (6  Id.)  308; 

Parker,  L.  K.,  6  Eq.  131,  137;  Fowler  Lauchner    v.    Kex,    8    Harris,    464; 

V.  Fowler,  4DeG.  &  J.  250, 273;Carrard  Gower  v.  Sterner,  2  Whart.  75;  Bay- 

V.  Frankel,  30  Beav.  445,  451;  Harrow  nard  v.   Norris,   6  Gill,   468;   New- 

V.  Harrow,  18  Id.  529;  Malmesbury  V.  comer  v.  Kline,    11   Gill  &  J.   457; 

Malmesbury,  31  Id.  407;  Murray  v.  Irick  v.  Fulton,  3  Gratt.  193;  Keyton 

Parker,  19  Id.  305,  308;  Scholefield  v.  v.  Brawford,  5  Id.  39;  Larkins  v.  Bid- 

Lockwood,    32  Id.  436;    Ashurst  v.  die,  21  Ala.  252;  Hale  v.  Stone,  14  Id. 

Mill,  7  Hare,  502;  Bentley  v.  Mackav,  803;  Lauderdale  v.  Hallock,  7  Sm.  & 

31  L.  J.  Ch.  697;  Lackersteenv.  Lack-  Mar.  622;  Wurzburger  v.  Meric,  20 

orsteen,  6  Jur.  (N.  S.)  1111;  Tomliaon  La.  An.  415;  Mattingly  v.  Speak,  4 

V.  Leigh,   11  Id.   962;  Beaumont  v.  Bush,  316;    Graves  v.   Mattingly,  0 

Bramley,  Turn.  Bl  Russ.  41;   Morti-  Id.   361;    McCann  v.   Letcher,  8  B. 

mer  v.  Shortall,  2  Dr.  &  War.  363;  Mon.  320;  McCloskey  v.  McCormick, 

Alexander   v.   Crosbie,   Lloyd  &  G.  44  111.  336;  Mills  v.  Lockwood,  42  Id. 

145;  Peterson  v.  Grover,  20  Me.  363;  111;  Cleary  v.  Babcock,  41  Id.  271; 

Bellows  V.  Stone,  14  N.  H.  175;  Lang-  Shively  v.  Welch,  2  Or.  288;  Bradford 

don  V.  Keith,  9  Vt.  299;  Chamber-  v.  Union  B'k,  13  How.  (U.  S.)  57,  66; 

lain   y.    Thompson,    10    Conn.    243;  and  see  cases  in  next  note. 
Wooden  V.   Hax-iland,    18   Id,    101;       «  Henkle  v.  Royal  Exch.  Co.,  1  Ves. 

Many  v.  Beekman  Iron  Co.,  9  Paige,  Sen.  317;  Pitcaim  v.  Ogboume,  2  Id. 

188;  Firmstone  v.  De  Camp,  17  N.  J.  375,  379;  Willan  v.  Willan,  16  Ves. 
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§  860.  Parol  Evidence  in  Defense  in  Suits  fbr  a  Spe* 
oifio  Performance. — The  secoDd  class  of  cases  embraces  those 
in  which  parol  evidence  of  mistake  is  offered  defensively.  The 
equitable  remedy  of  the  specific  enforcement  of  contracts,  even 
when  they  are  valid  and  binding  at  law,  is  not  a  matter  of 
course;  it  is  so  completely  governed  by  equitable  considera- 
tions, that  it  is  sometimes,  though  improperly,  called  discre- 
tionary; it  is  never  granted  unless  it  is  entirely  in  accordance 
with  equity  and  good  conscience.  It  is  therefore  a  well-settled 
rule  that  in  suits  for  the  specific  enforcement  of  agreements 
even  when  written,  the  defendant  may  by  means  of  parol  evi- 
dence show  that  through  the  mistake  of  both  or  either  of  the 
parties,  the  writing  does  not  express  the  real  agreement;  or 
that  the  agreement  itself  was  entered  into  through  a  mistake  as 
to  its  subject-matter,  or  as  to  its  terms.  In  short,  a  court  of 
equity  will  not  grant  its  afiirmative  remedy  to  compel  the  de- 
fendant to  perform  a  contract  which  he  did  not  intend  to  make, 
or  which  he  would  not  have  entered  into  had  its  true  effect 
been  understood.  What  is  thus  true  of  mistake,  is  equally  true 
of  a  defense  based  upon  fraud  or  surprise.^    Wherever  the  de« 

72;  Marquis  Townshend  y.  Stangroom,  373;  Conover  v.  Wardell,  22 N.  J.  £q. 

6  Id.  328,  333;  Fowler  v.  Fowler,  4  (7  C.  E.  Green),  492;  Burginr.  Giber- 

l>c  G.  &  J.  250, 265;  Walker  v.  Arm-  son,  26  N.  J.  Eq.  72;  Green  v.  Moiria,  1 

strong,  8  De  G.  M.  ic  G.  531;  Bold  y.  Beasl.  165,  170;  Dnrant  v.  Bacot,  2  Id. 

Hntchinson,  5  Id.   558;    Bentley  v.  201;  2  McCart.  411;  Hall  v.  Clagett, 

Mackay,  4  De  G.  F.  &  J.  279;   31  L.  2  Md.  Ch.  151;  Philpott  v.  EUiott,  4 

J.  Ch.  709;  Harris  V.  Pepperell,  L.  R.,  Id.  273;  Showman  v.  Miller,  6  Md. 

5  Eq.  1;  Earl  of  Bradford  y.  Earl  of  479;  Brantley  y.  West,  27  Ala.  542; 
Romney,  30  Beay.  431;  Garrard  y.  Mosby  y.  Wall,  23  Miss.  81;  Tenon 
Frankel,  30  Id.  445;  Eaton  y.  Ben-  y.  Atlantic  Ins.  Co.,  40  Mo.  33,  36; 
nett,  34  Id.  196;  Lloyd  y.  Cocker,  19  Beebe  y.  Young,  14  Mich.  136;  Shay 
Id.  140;  Rooke  y.  Lord  Kensington,  y.  Pettes,  35  111.  360;  Edmonds'  App. 
2  K.  &  J.  753;  Sells  y.  Sells.  1  Dr.  &  59  Pa.  St.  220;  Potter  y.  Potter,  27 
Sm.  42;  Mortimer  y.  Shortall,  2  Dr.  Ohio  St.  84;  Heayenridge  y.  Mondy, 

6  War.  363,  372,  374;  Beaumont  y.  49  Ind.  434;  Miner  y.  Hess,  47  IlL 
Bramley,  T.  &  R.  41,  50;  Marquis  of  170;  Newton  v.  Holley,  6  Wise.  664; 
Breadalbane  y.  Marquis  of  Chandos,  State  y.  Frank,  51  Mo.  98;  Lestrada 
2  My.  &  Cr.  711,  740;  U .  S.  y.  Munroe,  y.  Barth,  19  Cal.  660, 675;  Hathaway  y. 
5  Mason,  572;  Andrews  y.  Essex  Ins.  Brady,  23  Id.  122;  Shiyely  y.  Welch, 
Co.,  3  Id.  6;  Tucker  y.  Madden,  44  2  Greg.  288.  In  Stockbridge  etc  Co. 
Me.  206;  Farley  y. Bryant,  32  Me.  474;  y.  Hudson  R.  Co.,  aupro.  Chapman, 
Brown  y.  Lamphear,  35  Vt.  252;  Ly-  J.,  said:  *'The  ordinary  rule  of  oyi* 
man  y.  Little,  15  Id.  576;  Preston  y.  dence  in  civil  actions,  that  the  fact 
Whitcomb,  17  Id.  183;  Stockbridge  must  be  proved  by  a  preponderance  of 
Iron  Co.  y.  Hudson  R.  Iron  Co.,  102  evidence,  does  not  apply  to  such  a 
Mass.  45;  Sawyer  v.  Hovcy,  3  Alien,  case  as  this.  .  The  proof  that  both 
331;  Andrew  y.  Spurr,  8  Id.  412;  parties  intended  to  have  the  precise 
Cancdy  v.  Marcy,  13  Gray,  373;  Nev-  agreement  set  forth  inserted  in  the 
ins  v.  Dunlap,  33  N.  Y.  076;  Mead  y.  deed,  and  omitted  to  do  so  by  mis- 
Westchester  Ins.  Co. ,  64  Id.  453;  White  take,  must  bo  made  beyond  a  reasona- 
V.  Williams,  48  Barb.  222;  Smith  y.  ble  doubt." 

Mackin,  4  Lans.  41 ;  Lyman  v.  U.  S.  ^  Joyiies  y.  Statham,  3  Atk.  388; 
Ins.  Co.,  2  Johns.  Ch.  630;  17  Johns.    Garrard  v.  Grinling,  2  8w.  244:  Lord 
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feBdant's  mistake  was,  either  intentionally  or  not,  induced  or 
made  probable  or  even  possible,  by  the  acts  or  omissions  of  the 
plaintiff,  then,  oii  the  plainest  principles  of  justice,  such  error 
2)reTent8  a  specific  enforcement  of  the  agreement.^  Such  co-opera- 
tion by  the  plaintiff,  however,  is  not  at  all  essential.  A  mistake 
which  is  entirely  the  defendant's  own,  or  that  of  his  agent,  and 
for  which  the  plaintiff  is  not  directly  or  indirectly  responsible, 
may  be  proved  in  defense  and  may  defeat  a  specific  performance. 
This  is  indeed  the  very  essence  of  the  equitable  theory  concern- 
ing the  nature  and  effect  of    mistake.'     A  mistake  thus  set 

Gordon  v.  Marq.  of  Hertford,  2  Madd.  terms  and  stipalations,  a  written  agree- 
106;  Clarke  v.  Grant,  14  Ves.  510;  ment  is  ambiguous,  so  that  the  defend- 
Winch  V.  Winchester,  1  V.  &  B.  375;  ant  may  reasonably  have  been  mis- 
Manser  V.  Back,  6  Hare,  443;  Wood  taken  as  to  the  subject-matter  or 
T.  Scarth,  2  K.  &;  J.  33;  Alvanley  v.  teims;  or  is  susceptible  of  difierent 
Kinnaird,  2  Macn.  &  G.  1 ;  Watson  v.  constructions,  so  that  upon  one  con- 
Marston,  4  De  G.  M.  &  G.  230;  Falcke  struction  it  would  have  an  effect  which 
T.  Gray,  4  Drew,  651;  Barnard  v.  the  defendant  may  be  reasonably  sup- 
Cave,  2l6  Beav.  253;  Webster  v.  Cecil,  posed  not  to  have  contemplated  or  in- 
30  Id.  62;  Bradbury  v.  White,  4  tended;  or  so  that  the  defendant  may 
Greenl.  391 ;  Quinn  v.  Boath,  37  have  reasonably  put  a  different  con- 
Conn.  16;  Beat  v.  Stow,  2  Sandf.  Ch.  struction  upon  it  from  that  which 
298;  Coles  v.  Bowne,  10  Paige,  526;  was  understood  by  the  plaintiff;  in 
^£ly  v.  Perrine,  1  Greenes  Ch.  396;  either  of  these  cases  a  specific  per- 
Kyno  v.  Darby,  20  N.  J.  £q.  (5  C.  £.  formance  will  be  denied  at  the  in- 
Green),  231;  Towner  v.  Lucas,  13  stance  of  the  defendant,  on  the  ground 
Gratt.  705,  714;  Chambers  v.  Liver-  that  it  is  inequitable  to  enforce  the  ap- 
more,  15  Mich.  381;  Cathcart  v.  Bob-  parent  agreement,  when  he  has  shown 
ineon,  5  Pet.  263.  that  there  was  no  real  meeting  of 
*■  Denny  v.  Hancock,  L.  R.,  6  Ch.  minds,  no  common  assent  upon  the 
1;  Baskcomb  v.  Beckwith,  Id.;  8  £q.  same  matters.  Calverly  v.  Williams, 
100;  Swaisland  v.  Dearsley,  29  Beav.  iVes.  210;  J«ikin8onv.Pepys,citedl5 
430;  Webster  v.  Cecil,  30  Id.  62;  Id.  621;  1  V.  &  B.528;  Clowesv.  Hig- 
Mason  v.  Armitage,  13  Ves.  25;  Clowes  ginson,  Id.  524;  Harnett  v.  Yielding,  2 
V.  Higginson,  1  V.  &  B.  624;  15  Sch.  &  Lef.  640;  Watson  v.  Marston, 
Ves.  516;  Pym  v.  Blackburn,  3  Vea.  4  De  G.  M.  &  G.  230;  Parker  v.  Tas- 
34;  and  see  Doggett  v.  Emerson,  3  well,  2  De  G.  &  J.  559;  Callaghan  v. 
Story,  700;  Bider  v.  Powell,  28  N.  Y.  Callaghan,  8  CI.  &  Pin.  374;  \\5rcombe 
310;  Matthews  v.  Terwilliger,  3  Barb.  Ry.  v.  Donnington  Hospital,  L.  R.,  1 
60.  Ch.  268;  Neap  v.  Abbott,  C.  P.  Coop. 
'BaU  v.  Storie,  1  S.  &  S.  210;  Ma-  333;  Wood  v.  Scarth,  2  K.  &  J.  33; 
lins  v.  Freeman,  2  Keen,  25;  Manser  Baxendale  v.  Seale,  19  Beav.  601; 
V.  Back,  6  Hare,  443;  Leslie  v.  Tomp-  Swaisland  v.  Dearsley,  29  Id.  430; 
son,  9  Id.  268;  Alvanley  v.  Kinnaird,  Webster  v.  Cecil,  30  Id.  62;  Hood  v. 
2  Macn.  &  G.  1, 7;  Helsham  v.  Langley,  Oglander,  34  Id.  513;  Manser  v.  Back, 
1  Y.  &  C.  175;  Neap  v.  Abbott,  C.  P.  6  Hare,  443.  An  attempt  has  been 
Coop.  333;  Howell  v.  George,  1  Madd.  made  in  a  few  cases  to  limit  the  oper- 
1 ;  Wood  V.  Scarth,  2  K.  &  J.  33;  Baz-  ationof  this  doctrine.  Thus,  in  Clowes 
endalov.  Seale,  19  Beav.  601;  Webster  v.  Higginson,  1  V.  &B.  524,  Sir  Thos. 
V.  Cecil,  30  Id.  62;  Western  R.  R.  v.  Plumer  was  of  opinion  that  the  ad- 
Babcock,  6  Mete.  346;  Park  v.  John-  mission  of  defendant's  parol  evidence 
son,  4  Allen,  259;  Post  y.  Leet,  8  of  mistake,  surprise,  or  fraud  should 
Paige,  337;  see,  however,  Mortimer  v.  be  restricted  to  matters  collateral  to 
Pritchard,  1  Bailey  Eq.  505.  and  independent  of  the  written  con- 
In  applying  these  rules  of  the  text,  it  tract  itself.  He  disputed  the  doctrine 
may  be  laid  down  as  a  general  propo-  which  permits  the  defendant  to  contra- 
flition,  that  wherever  in  the  descnp-  diet  the  terms  themselves  of  a  written 
tion  of  the  subject-matter  or  in  the  contract  for  the  purpose  of  defeating 
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up  by  the  defendant  is  not  merely  a  ground  of  defense,  of  dis« 
missing  the  suit.  If  the  plaintiff  alleges  a  written  agreement, 
and  demands  its  specific  performance,  and  the  defendant  sets  up 
in  his  answer  a  verbal  provision,  or  stipulation,  or  variation 
omitted  by  mistake.  Burprise,  or  fraud,  and  aubmita  to  an  en- 
forcement  of  the  contract  as  thus  varied,  and  clearly  proves  by 
his  parol  evidence  that  the  written  contract  modified  or  varied 
in  the  manner  alleged  by  him,  constitutes  the  original  and  true 
agreement  made  by  the  parties,  the  court  may  not  only  reject 
the  plaintiffs  version,  but  may  adopt  that  of  the  defendant,  and 
may  decree  a  specific  performance  of  the  agreement  with  the 
parol  variation  upon  the  mere  allegations  of  his  answer,  without 
requiring  a  cross-bill.  The  court  will  either  decree  a  specific 
execution  of  the  contract  thus  varied  by  the  defendant,  or  else,  if 
the  plaintiff  refuses  to  accept  such  relief,  will  dismiss  the  suit.^ 
Under  the  old  chancery  practice,  the  action  of  the  court  in  such 
cases  seemed  to  have  been  discretionary.  Under  the  reformed 
procedure,  which  permits  afi&rmative  relief,  either  legal  or  equi- 
table, to  be  obtained  by  defendants  through  a  counter-claim, 
such  a  decree,  under  proper  pleadings,  is  doubtless  a  matter  oU 
course  and  of  right.  Even  where  there  has  been  no  mistake,  sur- 
prise, or  fraud,  if,  in  such  a  suit,  the  defendant  alleges  and 
proves  an  additional  parol  provision  or  stipulation  agreed  upon 
by  the  parties,  the  court  will  decree  a  specific  performance  of 
the  written  contract  with  this  verbal  provision  incorporated  into 
it,  or  else  will  dismiss  the  suit  entirely.'    It  is  not  every  mistake 

a  specific  performance,  but  conceded  croft,  2  De  O.  M.  &  G.  785;  London 

that  parol  evidence  was  admissible  to  etc.  Ry.  v.   Winter,  Cr.  k  Ph.   57; 

show  mistake,  fraud,  or  surprise  in  Price  v.  Ley,  4  Giff.  235;  Manser  v. 

something  collateral  to  the  contract.  Back,  6  Hare,  443;  Wood  v.  Scarth, 

See,  also,  Price  v.  Ley,  4  Giff.  235;  32  2  K.   &  J.  33;  Barnard  v.  Cave,  26 

L.  J.  Ch.  (N.  S.)  530.     Notwithstand-  Beav.  253;  Webster  v.  Cecil,  30  Id. 

ing  this  attempt  to  limit  the  doctrine,  62;  Vouillon  v.  States,  2  Jur.  (N.  S.) 

it  is  very  clear  that  parol  evidence  of  845;  Bradford  v.  Union  B'k,  13  How, 

mistake,  surprise,  or  fraud  is  admissible  (U.  S.)  57;  Quinn  v.  Roath,  37  Conn. 

in  dtfenae  as  well  where  it  contradicts  16;    Patterson    v.    Bloomer,   35   Id. 

the  very  terms    themselves  of    the  57;  Wells  v.   Cruger,   5  Paige,  164; 

written  agreement,  as  where  it  contra-  Best  v.  Stow,  2  Sandf.  Ch.  298;  Ferus- 

diets  or  modifies  something  collateral  sac  v.  Thorn,  1  Barb.  42;  Bradbury  v, 

to  the  contract.     Ramsbottom  v.  Gos-  White,  4  Green's  Ch.  391;  Ryno  v. 

don,  1  V.  &  B.  165;  Winch  v.  Win-  Darby,  20  N.  J.  Eq.  (5  C  E.  Green), 

Chester,  Id.  375;  Marcmis  of  Town-  231;  McComas  v.  Easley,  21  Gratt. 

shend  v.  Stangroom,  6  Ves.  328;  and  23;  Arnold  v.  Arnold,  2  Dev.  E^.  467; 

see  cases  cited  in  former  part  of  this  Huntington    v.   Rogers,   9  Ohio  St. 

note.  511,  516;  Chambers  v.  Livermore,  15 

'  Ramsbottom  v.  Gosdon,  1  V.  &  B.  Mich.  381 ;  Murphy  v.  Rooney,  45  Cal. 

165;    Winch   v.    Winchester,   1    Id.  78. 

375;  Joynes  v.  Statham,  3  Atk.  388;  'Martin  v.  Pycroft,  2  De  G.  M.  A 

Fife  v.  Clayton,  13  Ves.  546;  Clarke  v,  G.  785  (a  very  instructive  case);  Les- 

Grant,  14  Ves.  519;  Gwynn  v.  Leth-  Ho  v.  Tompson,  9  Hare,  268;  Barnard 

bridge,  14   Id.  585;  Martin  v.    Py-  v.  Cave,  26  Bcav.  253;  and  see  Croome 
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which  will  defeat  the  enforcement  of  an  agreement.  The  error 
must  be  material,  and  must  possess  all  of  the  elements  hereto- 
fore described  as  requisite  to  the  existence  of  the  equitable 
jurisdiction.^ 

§  861.  Parol  Evidence  of  Mistake  on  the  Plaintiff's 
Part  in  Suits  for  a  Speoiflc  Performance ;  English  Rule. — 
We  come  in  the  third  place  to  the  question  as  to  parol  evi- 
dence of  mistake  on  the  part  of  the  plaintiff  in  suits  brought 
upon  written  agreements  seeking  to  obtain  their  specific  enforce- 
ment. It  has  been  shown  that  parol  evidence  of  the  mistake 
may  be  used  by  the  plaintiff  in  suits  brought  directly  upon  it 
and  seeking  the  remedy  of  a  reformation  or  a  cancellation  in 
order  to  be  relieved  from  its  consequences;  and  also,  that  in 
suits  on  a  written  contract,  the  defendant  may  resort  to  parol 
evidence  of  a  mistake  by  way  of  defense,  and  even  that  the 
court  may  decree  a  performance  of  the  contract  *a8  thus  varied 
by  means  of  his  evidence.  The  question  now  presented  is, 
whether  in  suits  of  the  same  nature  for  the  enforcement  of  a 
written  agreement,  the  plaintiff,  in  addition  to  his  averment  of 
»the  written  contract,  may  allege  a  mistake,  surprise,  or  fraud, 
and  may  by  means  of  parol  evidence  establish  the  verbal  modi- 
fication in  the  terms  of  the  contract  which  would  result  from 
such  error  or  fraud,  and  may  obtain  in  the  same  suit  a  specific 
performance  of  the  agreement  so  modified  or  varied.  The  rule 
is  well  established  in  England  that  this  can  not  be  done,  unless 
there  has  been  a  part  performance  of  the  parol  variation.' 

▼.  Lediard,  2  My.  &  EL  251,  in  which  334,  n.;  Hig^inson  v.  Clowes,  16  Yes. 

the  subject  of  parol  variation  is  fullv  616,  623;  Winch  v.  Winchester,  1  V. 

discussed.    The  rale  of  the  text  will  &  B.  375,  378;  Manser  v.  Back,  6  Hare, 

not  be  applied  where  the    contract  443,  447;  Squire  y.  Campbell,  1  My. 

has  been  to  a  great  extent  performed,  &  Cr.  459,  480;  London  etc.  By.  v. 

and  the  parties  can  not  be  restored  to  Winter,  Cr.  k  Ph.  67,  61;  Emmet  v. 

their  original  position.     Vouillon  v.  Dewhurst,  3  Macn.  &  G.  687;  Att'y- 

States,  2  Jur.  (N.  S.)  845.  gen.  v.  Sitwell,  1  Y.  &  C.  Ex.  559; 

'  Thus,  an  inadvertent  omission  to  Clinan  y.  Cooke,  1  Sch.  &  Lef .  22,  38, 

pro|)08e  an  intended  provision  or  stip-  39;  Davies  v.  Fitton,  2  Br.  &  War. 

ulation  as  a  part  of  the  agreement,  is  225,  233.     There  are  dicta  suggesting 

not,  Parker  v.  Taswell,  2  De  G.  &  J.  a  contrary  view  by  Lord  Hardwicke 

659,  but  see  Broughton  v.  Hutt,  3  Id.  in  Walker  v.  Walker,  2  Atk.  98,  100; 

601 ;  nor  is  a  mistake  as  to  the  purpose  6  Ves.  335,  n. ;  and  in  Joynes  v.  Stat- 

for  which  the  property  referred  to  in  ham,  3  Atk.  388;  by  Lord  Thurlow, 

the  contract,  is  to  be  used.    Mildmay  in  Pember  v.  Mathers,  1  Bro.  Ch.  62; 

V.  Hungerford,  2  Vem.  243.  and  by  Lord  Eldon  in  Marquis  Towns- 

*  The   leading  caae  is  Woollam  v.  hend  v.  Stangroom,  6  Ves.  328,  339; 

Heam,  7  Ves.  211;  2  Eq.  Lead.  Cas.  and  see,  also,  Harrison  v.  Gardner,  2 

and  notes,  920  (4th  Am.  ed.);  Earl  Madd.  198;  Clarke  v.  Grants  14  Ves. 

Damley  v.  London  etc.  By.,  L.  R.,  2  619,  524,  per  Sir  Wm.  Grant;  aiflford 

H.  L.  43;  Wilson  v.  Wilson,  5  H.  L.  v.  TurreU,  1  Y.  &  C.  Ch.  lS8,perY.  C. 

Cas.  40,  65,  per  Lord  St.  Leonards;  Knight  Bruce.     As  to  enforcing  the 

Rich  V.Jackson,  4  Bro.  Ch.  614;  6  Ves.  per^rmance    of    a  written    contract 
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The  reason  originally  assigned  for  this  rule  was,  that  the  ad- 
mission of  parol  evidence  as  the  foundation  for  final  relief  in 
such  suits,  would  be  a  violation  of  the  statute  of  fraads.  If 
this  reasoning  has  any  force,  it  is  difficult  to  see  why  it  does  not 
equally  forbid  the  enforcement  of  written  contracts  as  modified 
by  parol  evidence  at  the  instance  of  defendants;  or  why  it  does 
not,  in  fact,  strike  at  the  very  foundation  of  the  doctrine  of  re« 
forming  written  agreements  by  means  of  parol  evidence. 

§  862.  Same:  AmerioanRule:  Evidence  Admissible. — 
The  American  courts  have  pursued  a  more  simple  and  enlight- 
ened course  of  adjudication.  The  doctrine  is  well  settled  in  the 
United  States,  that  where  the  mistake  or  fraud  in  a  written  con- 
tract is  such  as  admits  the  equitable  remedy  of  reformation, 
parol  evidence  may  be  resorted  to  by  the  plaintiff  in  suits 
brought  for  a  specific  performance.  The  plaintiff  in  such  a  suit 
may  allege  and  by  parol  evidence  prove  the  mistake  or  fraud, 
and  the  modification  in  the  written  agreement  made  necessary 
thereby,  and  may  obtain  a  decree  for  the  specific  enforcement 
of  the  agreement  thus  varied  and  corrected.^    As  in  suits  for  a 

with  a  parol  raodilication  at  the  in-  reformation  of  the  written  contract, 

stance  of  and  proved  by  the  defend-  and  that  he  can  in  a  second  suit  com* 

ant,  see  Martin  v.  Pycroftt  2  De  G.  pel  the  specific  perfonnanoe  of  th« 

M.    &  G.  785;  Robinson  v.  Page,  3  agreement  as  thus  corrected,  the  doc- 

Russ.  114,  and  cases  in  note  under  the  tnne  of  the  text  seems  to  rest  upon 

last  paragraph.    This    English   doc-  no  more  solid  foundation  than  mere 

trine,  although  established  oy  such  an  verbal  logic. 

array  of  authority,  is  open  to  the  fol-  ^  The  leading  case  is  Keisaelbrack 
lowing  observations:  (1)  When  the  v.  Livingston,  4  Johns.  Ch.  144,  148. 
alleged  mistake,  and  a  fortiori  the  Chan.  Kent  placed  the  decision  broadly 
fraud,  is  committed  by  the  plaintiff  and  squarely  upon  this  doctrine,  and 
himself,  it  would  be  manifestly  unjust  said  concerning  it  as  follows:  "Why 
that  he  should  be  allowed  to  correct  should  not  the  party  aggrieved  by  a 
his  own  error,  or  obviate  the  effects  of  mistake  have  relief  as  well  where  he 
his  own  deceit^  and  obtain  the  affirm-  is  plaintiff  as  where  he  is  defendant? 
ative  remedy  of  a  specific  execution  It  can  not  make  any  difference  in  the 
of  the  contract  as  thus  amended.  In  reasonableness  and  justice  of  the 
its  application  to  such  a  case,  the  doc-  remedy,  whether  the  mistake  were  to 
trine  rests  upon  the  sure  foundations  the  prejudice  of  the  one  party  or  the 
of  equity,  and  prevails  in  the  United  other.  If  the  court  be  a  competent 
States  as  well  as  in  England.  (2)  But  jurisdiction  to  correct  such  mistakes — 
when  the  mistake  is  common,  or  the  and  that  is  a  point  understood  and 
fraud  is  committed  by  the  other  party,  settled — the  agreement  when  cor- 
se that  the  contract  is  one  which  may  rected  and  mtSie  to  speak  the  real 
be  reformed,  there  is  certainly  no  sense  of  the  parties  ought  to  be  en- 
greater  injustice  in  permitting  su<^  forced,  as  well  as  any  other  agreement 
correction,  as  a  preliminary  to  an  en-  perfect  in  the  first  instance.  It  ought 
forcement^  to  be  made  on  the  demand  to  have  the  same  efficacy  and  be  en- 
of  the  plaintiff,  and  as  the  result  of  titled  to  the  same  protection,  when 
parol  evidence  introduced  by  him,  made  accurate  under  a  decree  of  the 
than  in  allowing  it  to  be  made  on  the  court,  as  when  made  accurate  b^  the 
allegations,  parol  proofs,  and  cohten-  act  of  the  parties."  The  doctrme  is 
tion  of  the  defendant.  And  when  we  either  directly  decided  or  recognized 
consider  that  the  plaintiff  is  able,  by  by  the  following  cases:  Bellows  v. 
means  of  parol  evidence,  to  obtain  a  Stone,  14  N.  H.  175;  Smith  v.  Greeley, 
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reformation  alone,  the  evidenoe  must  be  of  the  clearest  and 
most  convincing  nature;  the  burden  of  proof  is  on  the  plaintiff, 
and  he  must  prove  his  case  beyond  a  reasonable  doubt.^  It  is 
not  sufficient  merelj  to  prove  a  mistake  which  might  be  ground 
for  a  rescission.  The  plaintiff  must  establish  a  mistake  of  such 
a  character  as  entiUes  him  to  a  reformation,  and  such  circum- 
stances as  render  a  reformation  possible.'  In  those  states  which 
have  adopted  the  reformed  procedure  this  doctrine  is  clearly  es- 
tablished and  its  operation  enlarged.  In  one  civil  action  the 
plaintiff  maj  not  only  unite  and  obtain  both  the  remedy  of 
reformation  and  the  equitable  remedy  of  specific  performance, 
but  also  the  remedy  of  reformation  and  the  legal  remedy  of 
a  pecuniary  judgment  for  debt  or  damages  for  the  breach  of  the 
contract  as  corrected,  or  the  legal  remedy  of  a  recovery  of  spe- 
cific property.'  Also  the  defendant,  by  means  of  a  counter- 
claim, may  obtain  against  the  plaintiff  the  same  union  of  affirma- 
tive equitable  or  equitable  and  legal  reliefs.* 

14  Id.  378;  Tilton  v.  Tilton,  9  Id.  630;  17  Johns.  373;  Harris  v.  Reeoe, 
385;  Craig  v.  Kittredge,  3  Fost.  231;  5  Gilm.  212;  Beard  v.  Linthicum,  1 
Beardsley  v.  Knight,  10  Vt.  185;  Md.  Ch.  345;  Brady  v.  Parker,  4  Irod. 
Glass  v.  Hiilbert,  102  Mass.  24,  41;  £q.  430;  Harrison  v.  Howard,  1  Id. 
MeteaJf  v.  Putnam,  9  Allen,  97;  407;  Hunter  v.  Bilyeu,  30  111.  228,246; 
Qiunnv.Koath,37Conn.  16;  Wooden  Selby  v.  Geines,  12  Id.  69;  Bailey  v. 
V.  HaviUnd,  18  Id.  101 ;  Chamberlain  Bailey,  8  Humph.  230;  and  see  ante^ 
▼.  Thompson,  10  Id.  243;  Gillespie  v.  §  859  and  cases  in  note. 
Moon,  2  Johns.  Ch.  585;  Lyman  v.  'Lyman  v.  U.  Ins.  Co.,  2  Johns. 
Un.  Ins.  Co.,  17  Johns.  373;  Kosevelt  Ch.  630;  Keisselbrack  v.  Livingston, 
V.  Fulton,  2  Cow.  129;  Coles  y.  Bowne,  4  Id.  144;  Rider  ▼.  Powell,  28  N.  Y. 
10  Paige,  526,  535;  Gouvemeur  v.  310;  Mathews  y.  TerwilUger,  3  Barb. 
Titus,  1  Edw.  Oh.  477;  6  Paige,  347;  50;  HaU y.  Chu^ett,  2  Md. Ch.  151,  153; 
Hydey.  Tanner,  1  Barb.  75;  Goodingy.  Philpott  y.  ElUott,  4  Id.  273;  Durant 
McAlister,  9  How.  Pr.  123;  Smith  y.  y.  Bacot,  2  McCarter,  411;  Beebe  y. 
Allen,  Saxt.  (N.  J.)  43;  Hendrickson  Young,  14  Mich.  136;  Tesson  y.  At- 
y.  lyins,  Saxt.  562;  Christ  y.  Diffen-  lantic  M.  Ins.  Co.,  40  Mo.  33,  36; 
bach,  1  Serg.  A.  B.  464;  Susquehanna  Fowlery.Fowler,4DeG.&J.250,265. 
Ins.  Co.  y.  Perrine,  7  W.  &  S.  348;  '  Pomeroy  on  Bemedies,  §§  78-85; 
Gower  y.  Sterner,  2  Whart.  75;  Bow-  reforming  and  a  pecuniary  judgment 
man  y.  Bittenbender,  4  Watts,  290;  on  the  instrument  as  reformed,  Bid- 
Clark  y.  Partridge,  2  Barr.  13;  4  Id.  well  y.  Astor  Ins.  Co.,  16  N.  Y.  263; 
166;  Wesley  y.  Thomas,  6  Har.  &  J.  Cone  y.  Niagara  Ins.  Co.,  60  Id.  619; 
24;  Moale  y.  Buchanan,  11  Gill  &  J.  3  T.  &  C.  33;  N.  Y.  Ice  Co.  y.  N.  W. 
314, 325;  Coutt  y.  Craig,  2  Hen.  &  Mun.  Ins.  Co. ,  23  N.  Y.  357, 359;  Welles  y . 
618;  Newsom  y.  Bufferlow,  1  Dey.  Yates,  44  Id.  525;  Caswell  y.  West,  3 
Eq.  383;  Brady  y.  Parker,  4  Ired.  £q.  T.  &  C.  383.  Beformation  and  other 
4^;  Clopton  v.  Martin,  11  Ala.  187;  specific  relief,  such  as  recovery  of 
Harris  V.  Columbiana  Ins.  Co.,  18  Ohio,  land,  Lattin  y.  McCarty,  41  N.  Y. 
116;  Webster  y.  Harris,  16  Id.  490;  107;  Phillips  v.  Gorham,  17  Id.  270; 
Worley  v.  Tuggle,  4  Bush,  168,  173;  Laub  y.  Buckmiller,  17  Id.  620;  Hen- 
iShelby  y.  Smith,  2  A.  K.  Marsh.  504;  derson  y.  Dickey,  50  Mo.  161,  165; 
Bailey  y.  Bailey,  8  Humph.  230;  and  see  on  this  subject  generally ,  Gray 
Leitensdorfer  v.  Delphy,  15  Mo.  160;  y.  Dougherty,  25  Cal.  260;  Walker  v. 
Murphy  v.  Kooney,  45  CaL  78;  Mur-  Sedgwick,  8  Id.  398;  Guernsey  y.  Am. 
ray  v.  Dake,  46  Id.  644.  Ins.  Co.,  17  Minn.  104,  108;  Mont- 

»  Kevins  v.  Dunlap,  33  N.  Y.  676;   gomeiy  v.  McEwen,  7  Id.  351. 
Lyman  v.  U.  Ins.  Co.,  2  Johns.  Ch.       ^Pomeroy  on  Bemedies,  §§91-97; 
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§  863.  Evidence  of  a  Parol  Vaziation  Which  has  been 
Part  Performed. — There  is  one  particular  case  with  respect  to 
\^hich  the  English  and  American  courts  are  agreed — the  part 
performance  by  the  plaintiff  of  the  parol  provision  which  he 
alleges  in  variation  of  the  written  agreement.  It  is  the  settled 
rule,  both  in  England  and  in  this  countiy,  that,  in  suits  for  a 
specific  performance,  the  plaintiff  may  allege  and  prove  a  verbal 
addition  or  variation  of  the  written  contract,  and  that  this  addi- 
tional verbal  stipulation  has  been  part  performed  bj  him,  and 
may  then  obtain  a  decree  for  the  specific  enforcement  of  the  en- 
tire agreement  as  thus  modified.^  There  are  two  conditions  of 
fact  to  which  this  rule  applies:  (1)  The  verbal  modification  may 
be  contemporaneous  with  and  a  part  of  the  original  agreement.' 
(2)  It  may  be  a  subsequent  alteration  of  or  addition  to  the 
original  written  agreement.'  The  rule  applies  alike  to  each  of 
these  two  cases;  but  in  both  the  part  performance  must  be  of  the 
verbal  stipulation,  and  must  conform  to  all  requisites  as  settled 
with  respect  to  the  part  performance  of  any  verbal  agreement/ 

§  864.  HBbot  of  the  Statute  of  Frauds  upon  the  Use 
of  Parol  lividenoe. — I  shall  conclude  this  branch  of  the  sub- 
ject with  an  examination,  in  more  general  terms,  of  the  doctrine 
concerning  the  admission  of  parol  evidence  to  vary  the  terms  of 
written  instruments  which  are  embraced  within  the  statute  of 
frauds;  the  theory  upon  which  the  doctrine  rests,  the  extent  to 
which  such  evidence  is  admissible,  and  the  limits  upon  the  doc- 
trine which  have  been  asserted  by  some  decisions.  The  discus- 
sion embraces  both  the  use  of  parol  evidence  in  suits  brought 
merely  for  the  reformation  of  such  written  instruments;  and 
also  its  use  where  the  plaintiff  seeks,  in  one  suit,  to  correct  a 
written  instrument  by  means  of  a  verbal  variation,  and  to  specif- 
ically enforce  it  as  corrected;  the  same  fundamental  principle 

Murphy  V.  Kooney,  45  Cal.  78;  Gue-  writing  only  set  forth  a  contract  for 

dici  V.  Boots,  42  id.  452,  456;  Talbeirt  the  sale  of  one;  the  plaintiff  proves  by 

Y.  Singleton,  42  Id.  390;  Hoppough  v.  parol  evidence  the  true  contract,  and 

Struble,  60  N.  Y.  430;  Haire  v.  Baker,  also  a  sufficient  part  performance  with 

5  Id.  357;  Crary  v.  Goodman,  12  Id.  respect  to  the  second  lot;  a  specitic 

266,  268;  Bartlett  v.  Judd,  21  Id.  200,  peilormance  of  the  whole  is  granted. 

203;Cavalli  v.  Allen,  57  Id.  508;  Petty  Moale  v.  Buchanan,  11  Gill  &  J.  314; 

Y.  Malier,  15  B.  Mon.  591,  604;  In-  Parkhurst  y.  Cortlandt,  1  Johns.  Ch. 

gles  V.  Patterson,  36  Wise.  373;  On-  273;  14  Johns.  15;  and  see  Tilton  v. 

son  Y.  Gown,  22  Id.  329.  Tilton,  9  N.  H.  385;  GlassV.  Hulbert, 

»Anon.,  5  Vin.  Abr.  522,  pi.  38;  102  Mass,  24,  43. 

Legalv.Miller,2Ves.Sen.299;Pitcairn  »  0*Connorv.  Spaight,  1  Sch.  &  Lef. 

v.  O^boume,  2  Id.  375;  Price  y.  Dyer,  305;  Devling  y.  litUo,  2  Casey,  502. 

17  Ves.  356;  Gilroy  y.  Alis,  22  Iowa,  *  Cases  in  the  two  preceding  notes; 

174;  and  cases  in  the  two  following  Glass  y.  Hulbert,  102  Mass.  24,  28, 

notes.  per  Wells,  J. ;  Allen's  Estate,  1  Watts 

^  As  an  illustration:  The  real  agree-  &  S.  383;  Broughton  y.   Coffer,    18 

ment  was  for  the  sale  of  two  lots;  the  Gratt.  184, 
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underlies  both  of  these  classes.  A  distinct  conflict  of  opinion 
exists  among  the  American  decisions  with  respect  to  the  extent 
of  the  general  doctrine  and  the  limitations  upon  its  operation; 
and  the  question  is  one  of  so  much  practical  importance  that  it 
demands  a  careful  examination.  I  shall  state  the  two  opposing 
positions,  and  the  grounds  on  which  they  are  maintained,  as 
clearly  and  accurately  as  may  be  possilile;  and  shall  endeavor 
to  show  which  of  the  two  accords  with  principle,  and  is  sus- 
tained by  authority.  It  is,  of  course,  assumed  that  the  varia- 
tion in  the  writing,  which  is  to  be  established  by  parol  evidence, 
arose  from  mistake,  surprise,  or  fraud. 

§  865.  Two  Classes  of.  Cases  in  Which  the  Use  of 
Parol  Evidence  may  be  Affboted  by  the  Statute.— In 
contracts  required  by  the  statute  of  frauds  to  be  in  writing,  all 
possible  errors  requiring  a  verbal  variation,  whether  arising  from 
mistake,  surprise,  or  fraud,  may  be  reduced  to  two  general 
classes:  (1)  By  means  of  the  error  the  contract  may  include 
within  its  terms  certain  subject-matters — as,  for  example,  lands 
— ^which  were  not  intended  by  the  parties  to  come  within  its 
operation;  in  which  case  the  parol  evidence  will  show  that  such 
subject-matters  should  be  omitted;  and  the  relief  demanded  will 
be  a  correction  which  shall  exclude  them,  and  confine  the 
operation  of  the  agreement  to  the  remaining  subject-matters 
mentioned  in  it;  and  to  which  alone  it  was  intended  by  the  par- 
ties to  apply.  (2)  By  means  of  the  error  the  contract  may 
omit  certain  subject-matters — as  lands — which  were  intended 
by  the  parties  to  come  within  its  operation;  and  in  this  case  the 
parol  evidence  will  show  that  such  subject-matter  should  be  in- 
cluded; and  the  relief  demanded  will  be  a  modification  of  the 
writing  so  that  it  shall  embrace  them,  and  shall  thus  extend  its 
operation  to  particular  subject-matters  not  mentioned  in  it,  but 
to  which  it  was  originally  intended  to  apply.  So  far  as  the 
statute  of  frauds  can  affect  the  parol  variation  of  written  instru- 
ments, it  is  obvious  that  these  two  classes  describe  all  possible 
cases  which  can  arise.  Now  it  has  been  asserted — and  I  merely 
9laie  the  position  at  present  without  inquiring  into  its  correct- 
ness—that a  reformation  and  enforcement  based  upon  parol 
evidence  in  the  first  of  these  classes,  does  not  conflict  with  the 
statute  of  frauds,  since  the  relief  does  not  make  a  parol  con- 
tract, but  simply  narrows  a  written  one  already  made.  On  the 
other  hand,  as  it  is  asserted,  the  same  relief  in  the  second  class 
does  directly  conflict  with  the  statute,  since  it  is  a  virtual  mak- 
ing of  a  parol  contract  in  relation  to  land  or  other  subject-mat- 
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ter  specified  in  the  statute.  In  short,  it  is  argued,  the  remedy 
in  the  latter  instance  is  a  parol  extension  of  a  written  oontract, 
so  that  it  shall  embrace  a  subject-matter  not  otherwise  within 
its  scope;  in  the  former  instance  it  is  the  withdrawal,  by  parol 
evidence,  of  a  portion  of  the  subject-matter  from  the  scope  of  a 
written  contract  which  is  left  in  full  force  as  to  the  remaining 
portion  which  had  beei»  embraced  within  it  from  the  beginning; 
one  is  an  affirmative  process  of  making  a  oontract;  the  other  is 
merely  a  negative  process  of  limiting  a  contract  already  made. 
The  conflict  of  decision  before  mentioned  turns  upon  these  two 
classes.  According  to  the  interpretation  of  the  general  doctrine 
maintained  by  one  group  of  decisions,  the  admission  of  parol 
evidence  is  confined  to  cases  falling  within  the  first  class;  ac- 
cording to  the  other  view,  the  evidence  is  admissible  alike  in 
cases  belonging  to-both  classes. 

§  866.  General  Doctrine  that  Parol  Evidence  of  Mis- 
take or  of  Fraud  is  Admissible  in  both  Classes  of  Cases. — 
The  doctrine  in  all  its  breadth  and  force  is  maintained  by 
courts  and  jurists  of  the  highest  ability  and  authority,  which 
hold  that  whether  the  contract  is  executory  or  executed,  the 
plaintiff  may  introduce  parol  evidence  to  show  mistake  or  fraud 
whereby  the  written  contract  fails  to  express  the  actual  agree- 
ment, and  to  prove  the  modifications  necessazy  to  be  made, 
whether  such  yariation  consists  in  limiting  the  scope  of  the 
contract,  or  in  enlarging  and  extending  it  so  as  to  embrace  land 
or  other  subject-matter  which  had  been  omitted  through  the 
fraud  or  mistake,  and  that  he  may  then  obtain  a  specific  per- 
formance of  the  contract  thus  Taried;  and  such  relief  may  be 
granted  although  the  agreement  is  one  which  by  the  statute  of 
frauds  is  required  to  be  in  writing.^  This  view,  in  my  opinion, 
is  not  only  supported  by  the  OTerwhelming  preponderance  of 
judicial  authority,  but  is  in  complete  accordance  with  the  funda- 
mental principles  of  equity  jurisprudence.  Indeed,  the  other 
theory,  as  will  more  fully  appear  in  the  sequel,  has  no  necessary 
connection  with  specific  performance;  if  adopted  and  consist- 
ently carried  out,  it  would  necessarily  restrict  within  narrow 
bounds  the  most  salutary  equitable  remedy  of  reformation. 

^  Eeisselbrack    v.     Livingston,    4  122;  €k>w6r  y.  Sterner,  2  Whart.  75; 

Johns.  Ch.   144;  Gillespie  v.  Moon,  2  PhilpoU  v.  EUiott,  4  Md.   Ch.  273; 

Id.  585;  Phyfe  v.  Waardell,  2  Edws.  TUton  v.  Tilton,  9  N.  H.  385;  Mur- 

Ch.  47;  Coles  v.  Bown,  10  Paige,  526,  phy  v.  Rooney,  45  Cal.  78;  Quinn  v. 

535;    Hendrickson  t.  Ivins,   Saxton  RcMhth,  37  Comu  16;  Monro  v.  Taylor, 

(N.  J.)  562;  Workman  v.  Guthrie,  5  3  Macn.  &  G.  713,  718;  Leuty  v.  Hil- 

Casey,  495;  Raffensberger  v.  Callison,  las,  2  De  G.  &  J.  110,  120;  Beardsley 

4  Id.  426;  Tyson  v.  Passmore,  2  Bair.  y.  Duntley,  69  N.  Y.  577. 
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The  same  broad  view  of  the  doctrine  is  clearly  illustrated  in 
the  treatment  of  executed  contracts  or  conveyances  of  land.  It 
is  settled  by  the  great  preponderance  of  authority,  that  a 
deed  of  land  may  be  thus  corrected  by  enlarging  its  scope,  ex- 
tending its  operation  to  other  subject-matter,  supplying  por- 
tions of  land  which  had  been  omitted,  making  the  estates  con- 
veyed more  comprehensive — as  changing  a  life  estate  into  a  fee 
— and  the  like;  and  by  enforcing  the  instrument  thus  varied 
against  the  grantor.  If  the  doctrine  can  be  thus  applied  to 
deeds  which  have  actually  conveyed  the  title,  then  a  fortiori 
may  it  be  applied  to  mere  executory  contracts  which  do  not 
disturb  the  legal  title. ^  No  such  relief,  however,  can  be  granted, 
either  when  the  contract  is  executory  or  executed,  and  no  parol 
evidence  can  be  used  to  modify  the  terms  of  a  written  instru- 
ment, and  most  emphatically  when  that  instrument  is  required 
by  the  statute  of  frauds  to  be  in  writing,  except  upon  the  occt^ 
sion  of  mistake,  surprise,  or  fraud;  one  or  the  other  of  these 
incidents  must  be  alleged  and  proved  before  a  resort  can  be  had 
to  parol  evidence  in  such  cases.  This  is  certainly  the  general 
rule,  and  the  exceptions  to  it  are  more  apparent  than  real.' 

§867.  Glass  v.  Hulburt:  Examination  of  Proposed 
Limitations  on  tliis  General  Doctrine. — The  courts  of  some 
states  have  confined  the  operation  of  the  general  doctrine  to  tho 
first  of  the  two  classes  described  in  a  preceding  paragraph. 
They  have  refused  to  apply  the  doctrine  of  a  parol  variation  on 
behalf  of  the  plaintiff  to  written  instruments  within  the  statute 
of  frauds,  when  the  modification  would  enlarge  the  scope  of  the 
instrument  so  that  it  should  include  subject-matter  not  embraced 
within  it  as  it  stands,  or  would  increase  the  estate,  or  would 
otherwise  cause  it  to  operate  upon  interests  which  were  not 
originally  contained  within  its  terms.'     The  grounds  upon 

1  MoDTO  V.  Taylor,  3  Macn.  ft  G.  Bilyeu,  30  HI.  228;  Murray  v.  Bake, 

718;  Leuty  v.  Hillas,  2DeQ.  &  J.  110,  46  Cal.  644. 

120;  Craig  V.  Kittredflre,  3  Post.  231;  *Lee   y.    Kirby,    104    Mass.  420; 

Smith  Y.  Greeley,  14  N.  H.  378;  Til-  Blakeslee  v.  Blakeslee,  10  Harris,  237. 

toQ  V.  Tilton,  9  Id.  385;  Blodgett  v.  The  rule  plevailinff  in  seYeral  states, 

Hobart,  18  Vt.  414;  Ghamberlain  y.  which  allows  parol  evidence  to  show 

Thompson,  10  Conn.  243;  Gonvemeur  that  adecd  absolute  on  its  face  is  really 

T.  Titus,  1  £dw.  Ch.  477;  0  Paige,  a  mortgage,  even  when  liiere  was  no 

347;  Wis  wall  ▼.  Hall,  3  Piuge,  313;  mistake    or   fraud  in  its  execution, 

De  Pe^ster  v.  Haabrouck,  UN.  Y.  might  be  regarded  as  an  exception, 

582;  Blendrickson  v.  Ivins,  Saxt.  562;  but  is  not  so  treated  by  the  courts 

Tyson  v.  Passmore,  2  Barr.  122;  Flag-  which  have  adopted  it;  it  is  rested  b^ 

ler  V.  Pleiss,  3  Rawlo,  345;  Moale  v.  them  upon  entirely  different  princi- 

Buchanan,  11  Gill  &  J.  314;  Worley  pies. 

Y.  Tu2gl6,  4  Bush,  168,  182;  Provost  '  The  case  in  which  this  restrictive 

V.  Rebman,  21  Iowa,  419;  Wright  v.  view  is  set  forth  in  the  most  elaborate 

McCormick,  22  Id.   545;  Hunter  y.  and  distinct  manner,  and  is  maintained 
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which  this  conclusion  is  based  are  briefly  as  follows:  The  stat- 
ute of  frauds  peremptonlj  requires  that  every  contract  creating, 
or  transferring,  or  otherwise  dealing  with  an  interest  in  land, 
must  be  in  writing;  and  that  while  the  limitation  or  restriction 

with  the  greatest  display  of  reasoning,    ment  in  writing,  and  for  which  no 
is  Glass  Y.  Hulbert,   102  Mass.  24.    writing  has  ever  existed,  the  statute 
The  practical  importance  of  the  ques-   of  frauds  is  a  sufficient  answer  to  such 
tion  justifies  a  careful  examination  of   a  proceeding,  unless  the  plea  of  the 
this  noted  decision.     One  of  two  ad-   statute  can  oe  met  by  some  ground 
joining  lots  belonging  to  the  same  per-    of  estoppel  to  deprive  the  party  of  a 
son  was  bought  in  reliance  upon  tiie   right  to  set  up  that  defense.     (Jordan 
vendor's  false    and    fraudulent   rep-   v.   Sawkins,   1  Ves.  402;    Osbom  v. 
resentations  that  it  Included  a  certam   Phelps,  19  Conn.  63;  Clinan  y.  Cooke, 
sixteen    acres,   whereas   these   acres    1  Sch.  &  Lef.  22. )    The  fact  that  the 
formed  a  part  of  the  other  lot.     On   omission  or  defect  in  the  writing,  by 
discovering  the  fraud  the  purchaser   reason  of  which  it  failed  to  convey  the 
brought  iSie  suit   praying  that  the   land,   or    to  express   the  obligation 
vendor  miffht  be  compelled  to  convey   which  it  is  sougnt  to  make  it  convey 
the  lot  reiuly  intended.     This  remedy   or  express,  was  occasioned  by  mistake 
the  court  refused,  holding  that  the   or  by  deceit  and  fraud,  will  not  alone 
vendee  must  be  confined  to  a  rescis-    constitute  such  an  estoppeL     There 
sion  and  a  legal  action  for  damages,    must  concur  also  some  change  in  the 
The  following  extracts  from  the  opin-   condition  or  situation  of  the    party 
ion  by  Wells,  J.,  will  show  the  theory   seeking  relief,  by  reason  of  being  in- 
maintained   by   the     Massachusetts   duced  to  enter  upon  the  execution  of 
court.     Mr.  Justice  Wells,  after  criti-   the  agreement,  or  to  do  acts  upon  the 
cising  the  opinion  of  Chan.  Kent  in   faith  of  it  as  if  it  were  executed,  with 
the  leading  case  of  Gillespie  v.  Moon,    the  knowledge  and  acquiescence  of 
and  claiming  that  much  of  what  the   the  other  party  either  express  or  im- 
chancellor  dere  said  concerning  the   plied,  for  which  he  would  be    left 
extent  and  operation  of  the  general   without  redress  if  the  agreement  were 
doctrine,  was  a  mere  dictum,  not  war-    to  be  defeated.       The  principle  on 
ranted  by  the  facts  nor  necessary  to   which  courts  of  equity  rectify  an  in- 
thc  decision,  proceeds:  **The  princi-   strument  so  as  to  enlarge  its  opexia* 
pie  which  was  maintained  by  Chan,    tion,  or  to  convey  or  enforce  rights 
Kent  in  Gillespie  v.  Moon,  was  that  not    found    in    the   writing   itoelf, 
relief  in  equity  against  the  operation   and  make  it  conform  to  the  agree- 
of  a  written  instrument,  on  the  ground   ment  as  proved  by  parol  evidenoe, 
that  by  fraud  or  mistake  it  did  not   on  the  ground  of   an   omission  by 
express  the  true  contract  of  the  par-   mutual  mistake  in  the  reduction  of 
ties,  might  be  afforded  to  a  plaintiff  the  agreement  to  writing,  is,  as  we  un- 
seeking  a  modification  of  the  contract,    derstand  it,  that  in  equity  the  previ- 
as  well  as  to  a  defendant  resisting  its   ous  oral  agreement  is  held  to  subsist 
enforcement.     That  proposition  must  as  a  binding  contract,  notwithstanding 
be  considered  as  fuUy  established.     It   the  attempt  to  put  it  in  writing;  and 
is  quite  another  proposition  to  enlarge   upon  clear  proof  of  its  terms  the  court 
the  subject-matter  of  the  contract,  or   compel  the  mcorporationof  the  omitted 
to  add  a  new  term  to  the  writing,  by   clause,  or  the  modification  of  that 
parol  evidence  and  enforce  it.  No  Bvam.   which  is  inserted,  so  that  the  whole 
proposition  was  presented  by  the  case   agreement  as  actually  intended  to  be 
of  Gillespie  v.  Moon,  and  it  does  not  made  shall  be  truly  expressed  and 
sustain  the  right  to  such  relief  against   executed.     (Hunt  v.  Rousmaniere,  1 
the  statute  of  frauds.     ♦     ♦    ♦    ♦    Pet.    1;  Oliver  v.   Mut.   Ins.  Co.,  2 
When  the  proposed  reformation  of  an   Curtis  C.   C.   277.)     But  when  the 
instrument  involves  the  specific  per-   omitted  term  or  obligation  is  within 
formance  of  an  oral  agreement  within  the  statute  of  frauds,  there  is  no  valid 
the  statute  of  frauds,  or  when  the   agrfement  which  the  court  is  authorized 
term  sought  to  be  added  would  so  to  einforce  outside  of  the  writing.    In 
modify  the  instrument  as  to  make  it   such  a  case  relief  may  be  had  against 
operate  to  convey  an  interest  or  se-   the  enforcement  of  the  contract  as 
cure  a  right  which  can  only  be  con-   written  contrary  to  the  purport  and 
yoyed  or  secured  through  an  instra-   intent  of  the  real  agreement  of  tho  - 
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of  a  written  agreement,  so  that  it  shall  not  include  all  the  sub- 
ject-matter originally  within  its  scope,  does  not  conflict  with 
the  statute,  a  reformation  or  enforcement  based  upon  parol 
evidence,  by  which  the  contract  is  made  to  operate  upon  new 
and  distinct  subject-matter,  estates,  or  interests,  is  a  direct  vio- 
lation of  the  legislative  mandate,  and  a  gross  usurpation  of 
power  by  the  courts,  and  can  not  therefore  be  permitted.  With 
regard  to  the  character  of  these  decisions  as  correct  representa- 
tions of  the  equitable  doctrine,  and  to  their  effect  as  binding 
authority,  it  would  perhaps  be  enough  to  say  that,  at  the  time 
when  they  were  made,  the  courts  of  Massachusetts  and  of  Maine, 
able  and  learned  as  they  were,  possessed  only  a  very  narrow 
and  partial  equitable  jurisdiction  conferred  entirely  by  statutes; 
and  it  was  the  veiy  central  position  of  their  local  system,  re- 
peatedly affirmed  in  the  most  positive  manner,  that  they  would 

parties.  Such  relief  may  be  ^ven  as  be  accomplished,  if  at  all,  under  the 
xi'ell  upon  the  suit  of  a  plaintiff  seek-  other  head  of  equity  jurisdiction, 
ing  to  nave  a  written  contract  or  some  namely,  fraud."  [I  remark  in  this 
of  its  terms  set  aside,  annulled,  or  connection,  that  it  is  difficult  to  un- 
restricted, as  to  a  defendant  resisting  derstand  what  the  learned  judge  means 
its  specific  performance.  (Gillespie  by  this  last  statement.  The  ground 
T.  Moon;  Keiraelbtack  v.  Livingston.)  on  which  the  plaintiff  in  the  suit 
Relief  in  this  form,  although  procured  sought  relief  uxui  fraud — direct  fraud- 
by  pared  evidence  of  an  agreement  ulent  misrepresentations  by  the  de- 
differing  from  the  written  contract,  fendant,  and  not  mere  mistake:  and 
with  proof  that  the  difference  was  the  the  relief  was  denied  because,  as  the 
result  of  accident  or  mistake,  does  court  said,  the  granting  it  would 
not  conflict  with  the  provisions  of  the  violate  the  statute  of  frauds.  How 
statute  of  frauds.  That  statute  for-  then  could  the  relief  be  sought,  con- 
bids  the  enforcement  of  certain  kinds  sistently  with  this  view,  under  the 
of  agreement  without  writing;  but  jurisdiction  over  fraud  T  It  is  possi- 
it  does  not  forbid  the  defeat  or  re-  ble  that  he  refers  to  the  remedy  of 
striction  of  written  contracts;  nor  the  rescission  based  upon  fraud;  but  the 
use  of  parol  evidence  for  the  purpose  use  of  the  word  "rectification"  seems 
of  establishing  the  equitable  grounds  to  be  opposed  to  this  explanation.] 
Ukcrefor.  The  parol  evidence  is  in-  The  same  view  of  the  doctrine  was 
trodnced,  not  to  etUablish  an  oral  maintained  in  Elder  v.  Elder,  10  Me. 
agreement  independentlv  of  the  writ-  80,  per  Weston,  J.,  although  it  does 
ing,  but  to  show  that  the  written  in-  not  appear  that  any  fraud  was  alleged 
stmment  contains  something  contrary  as  in  the  Massachusetts  case.  See, 
to  or  in  excess  of  the  real  agreement  of  also,  as  supporting  the  same  theory 
the  parties,  or  does  not  properly  ex-  with  more  or  less  directness,  Osbom 
press  that  agreement,.  (Higginson  v.  v.  Phelps,  19  Conn.  63;  Miller  v. 
Clowes,  15  Ves.  616;  1  V.  &  B.  524;  Chetwood,  1  Green  Ch.  99;  Dennis  v. 
Sqnire  v.  Campbell,  1  My.  k  Cr.  459,  Dennis,  4  Rich.  £q.  307;  Westbrook 
480.)  But  rectification  by  making  v.  Harbeson,  2  McCord  Eq.  112; 
the  contract  include  obligations  or  a  Climer  v.  Hovey,  15  Mich.  18;  Whit- 
subject-matter  to  which  its  written  teaker  v.  Vanschoiack,  5  Orcg.  113; 
terms  will  not  apply,  is  a  direct  en-  Best  v.  Stow,  2  Sandf.  Ch.  298.  The 
foroement  of  the  oral  agreement,  as  American  editor  of  the  Leading  Cases 
much  in  conflict  with  the  statute  of  in  Equity  seems  to  favor  tlie  same 
frauds  as  if  there  were  no  writing  at  view  in  his  notes  to  Woollam  v. 
all.  Such  rectification,  where  the  en-  Heam,  vol.  2,  pp.  920,  944-1040 
hirged  operation  includes  that  which  (4th  Am.  ed.) 
is  within  the  statute  of  frauds,  must 

Vol.  11—22 
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not  aud  could  not  enlarge  their  statutory  jurisdiction  by  impli- 
cation. This  fact  bas  exerted  a  most  marked  influence  upon 
these  courts  in  their  manner  of  dealing  with  general  topics 
which  were  partly  embraced  within  the  terms  of  the  local  stat* 
utes/  Passing  by  this  fact,  however,  the  decisions  themselves 
are,  in  my  opinion,  based  upon  a  misconception  and  misinter- 
pretation of  the  true  province  and  methods  of  equity  in  dealing 
with  mandatory  statutes  of  form — such  as  the  statute  of  frauds 
or  of  wills — in  cases  of  fraud,  mistake,  accident,  and  surprise, 
BO  as  to  prevent  the  enactments  themselves  from  being  made 
the  instruments  of  injustice.'  The  principles  which  underlie 
the  theory  advocated  by  the  Massachusetts  court,  if  carried  out 
to  their  legitimate  results,  would  work  a  virtual  revolution  in 
equity  jurisprudence,  would  confine  its  most  salutary  remedial 
functions  within  very  narrow  limits,  and  would  overturn  doc- 
trines which  have  been  regarded  as  settled  since  the  earliest 
periods  of  the  jurisdiction.'    They  would  greatly  abridge  the 

1  See  vol.  1,  §§  311-321,  322-337.  to  believe  was  a  lot  containing  a  tan- 
*See  the  language  of  Lord  West-  nery  and  mill,  while  in  fact  these 
bury,  inMcCormick  v.  Orogan,  L.  R.,  structures  stood  on  another  lot.  The 
4  U.  L.  82,  97}  quoted  ante,  vol.  1,  court  granted  relief  by  extending  the 
§  431.  lien  of  the  mortgage  so  that  it  should 
'  In  the  first  place  the  authorities  include  the  land  on  which  the  build- 
are  overwhelmingly  opposed  to  the  ings  stood.  In  WiswaU  v.  Hall,  3 
fundamental  positions  maintained  by  Paige,  313,  a  grantee  intended  to  pur- 
the  Massachusetts  and  Maine  courts,  chose  and  supposed  he  was  obtaining 
and  the  ratio  decidendi  in  these  nu-  certain  land  containing  a  wharf  and 
merous  cases  is  conclusive.  The  state-  other  structures,  and  the  grantor 
ment  necessarily  implied  by  Mr.  Jus-  fraudulently  suffered  him  to  take  a 
tioe  Wells  that  the  relief  of  reforma-  deed  which  only  conveyed  an  adjacent 
tion  is  confined  to  agreements  notwithin  and  worthless  lot.  The  court  granted 
the  statute  of  frauds,  is  without  any  a  reformation  and  compelled  the 
foundation  of  fact.  The  cases  are  grantor  to  convey  the  true  land.  In 
many,  decided  by  the  ablest  courts,  Gouvcmeur  v.  Titus,  6  Paige,  347;  1 
where  a  reformation  and  enforcement  Edw.  Ch.  477,  a  deed  was  corrected 
have  been  granted  of  written  agree-  which  by  mistake  conveyed  an  entirely 
ments  within  the  statute  of  frauds,  different  piece  of  land  from  the  one 
the  effect  of  which  was  to  enlarge  the  intended  to  be  purchased.  In  Flagler  v. 
scope  of  the  writing  and  make  it  in-  Pleiss,  3  Kawle,  345,  a  deed  was  ro- 
clude  and  operate  upon  lands  not  em-  formed  and  made  to  convey  land 
braced  within  its  original  form — cases  which  had  been  left  out  by  mistake, 
belonging  to  the  second  class  described  In  Hendrickson  v.  Ivins,  Saxton,  562, 
in  a  foregoing  paragraph.  I  will  refer  a  bond  was  corrected  and  enforced 
to  a  few  such  instances  by  way  of  againstasurety,  although  the  surety's 
illustration.  In  Moale  v.  Buchanan,  contract  was,  of  course,  required  io 
1 1  Gill  &  J.  314,  a  vendor  had  agreed  be  in  writing  by  the  statute.  In  Ty- 
to  sell  certain  lots;  he  gave  a  deed,  in  son  v.  Passmore,  2  Barr,  122,  under 
pursuance  of  his  contract,  in  which  part  the  ])eculiar  procedure  then  prevailing 
of  the  lots  were  omitted  by  mistake,  in  Pennsylvania,  an  agreement,  which 
The  court  granted  a  rectification  and  was  fraudulently  represented  as  con- 
compelled  the  vendor  to  convey  the  taining  an  entire  tract  of  two  hundred 
other  lots.  In  De  Peyster  v.  Has-  and  sixty  acres,  but  which  only  cov- 
brouck,  11  N.  Y.  582,  defendant  gave  ered  a  third  of  that  amount,  was  vir- 
a  mortgage  on  a  piece  of  land  wnich  tually  reformed,  and  tibie  defendant 
he  fraudulently  induced  the  plaintiff  compelled  to  convey  the  entire  tract. 
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remedy  of  reformation;  they  would  prevent  tbe  court  from  es- 
tablishing and  enforcing  parol  contracts  which  the  defendant's 
actual  fraud  had  prevented  from  being  put  into  writing;  and,  in 

The  case,  though  in  fonn  an  action  of  not  in  its  essence  directed  against  the 
ejectment,  was  decided  entirely  VL\yon  remedy  of  specific  performance,  but 
equitable  principles.  See,  also,  Til  ton  against  that  of  reformation;  the  act 
V.  Tilton,  9  a.  H.  385;  Smith  v.  ipmich  these  courts  find  to  be  so  im- 
Oreeley,  14  Id.  378;  Blodffett  y.  possible  is  the  construction  of  a  con- 
Hobart,  18  Vt.  414;  Beardsley  v.  tract  by  parol  evidence,  not  the  en- 
Dontley,  69  K.  Y.  577.  Mr.  Justice  forcement  of  a  contract  after  it  is 
Wells  would  escape  from  the  force  of  constructed.  The  theory,  therefore, 
these  and  other  cases  of  the  same  militates  against  the  remedy  of  reform- 
class,  by  claiming  that  they  were  de-  ation  as  such  in  all  its  phases,  and  as 
cidod  upon  the  principle  of  equitable  distinct  from  the  subsequent  remedy 
estoppel.  He  asserts  that  relief  of  of  enforcement.  It  a]so  seems,  noi> 
the  kmd  under  consideration  can  only  withstanding  the  ingenious  and  very 
be  given  when  the  defendant  has  by  refined  distinctions  drawn  by  the 
his  conduct  estopped  himself  from  Massachusetts  court,  to  militate  no 
setting  up  and  relying  upon  the  man-  less  against  the  remedy  of  rescission, 
dates  of  tbe  statute.  It  is  a  complete  In  short,  if  this  theory  be  accepted,  it 
answer  to  this  ingenious  position,  must  nullify  the  well-settled  doctrines 
that  these  cases  were  not  in  fact  de-  which  permit  a  plaintiff  to  reform  a 
cided  upon  the  ground  of  equitable  es-  written  contract  which,  through  fraud 
toppel.  In  all  the  cases  of  this  class,  or  mistake,  does  not  express  the  real 
the  ratio  decidendi  was  in  no  instance  intent  of  the  parties  as  stiown  by  their 
an  equitable  estoppel.  In  ascertain-  prior  parol  agreement;  and  whidi  por- 
ing what  doctrines  and  rules  have  been  mit  a  defencbnt  to  vary  an  M;reement 
esSkblished  by  adjudicated  cases,  we  and  enforce  it  as  varied.  It  is  well 
must  always  inquire  what  was  the  settled  that  both  of  these  proceedings 
actual  ground  of  the  decision,  what  may  be  had;  and  neither  the  English 
was  the  actual  ratio  decidendi  tAo^pt&d.  nor  the  American  courts  have  sug- 
by  the  courts;  it  is  useless  to  speculate  gested  the  limitation  that  they  can 
as  to  other  and  poagible  grounds  upon  only  be  resorted  to  where  the  written 
which  the  decisions  mi^t  have  been  instrument  includes  too  much  and  the 
rested.  But,  as  I  shall  show  in  the  reUef  consists  in  narrowing  its  opera- 
sequel,  even  if  this  class  of  decisions  tion.  But  each  of  these  proceeaings 
could  be  referred  to  the  principle  of  is  in  appearance  a  violation  of  the 
equitable  estoppel,  their  direct  antag-  statute  of  frauds,  and  is  certainly  pro- 
onism  to  the  positions  of  the  Massa-  hibited  by  the  principles  of  the  theory 
chusetts  court  would  not  thereby  be  which  I  am  examining.  Each  of  them 
lessened.  is,  in  fact,  the  establishing  by  parol  a 
I  will  now  examine  these  positions  contract  which  the  statute  says  can 
upon  principle.  The  sole  ground  of  only  be  established  by  writing.  Nor 
opposition  to  the  equitable  jurisfliction  can  I  see  any  ettsential  distinction  be- 
is  the  statute  of  frauds.  If  there  is  tween  the  remedy  of  reformation  in 
any  force  in  the  objection,  it  applies  these  instances  and  that  of  reBcianon 
as  well  to  fraud  as  to  mistake.  In-  when  the  partv,  in  order  to  lay  the 
deed  the  Massachusetts  deciaion  ex-  foundation  tor  the  rescission,  is  obliged 
})ressly  takes  this  view,  and.  denies  toshowbyparolevidenceadeparturein 
the  power  of  grantinff  such  relief  in  the  written  instrument  from  the  intent 
cases  of  fraud  as  well  as  in  those  of  as  verbally  agreed.  The  party  proves 
mistake;  the  Maine  court  does  not  by  parol  evidence  that  there  was  a 
i^vowedly  push  its  reasoning  to  this  verbal  contract  broader  than  the  writ^ 
extreme.  In  the  first  place  I  shall  ten  one,  and  because  the  written  one 
suggest  some  considerations  R4»pa<tw/y.  thus  varies  from  this  agreement,  it  is 
A^tal  objection  to  the  whole  the-  set  aside.  The  gist  of  the  proceeding 
ory  is  that  it  proves  too  much;  if  ac-  lies  not  in  the  nature  of  the  remedy, 
cepted  as  a  true  princijiie  of  equity,  it  whether  it  be  rescission  or  reforma- 
necessarily  destroys  uno  flatu  several  tion,  but  in  the  establishment  by 
branches  of  the  jurisdiction  which  are  means  of  parol  evidence  of  a  oontraot 
among  its  most  familiar  and  salutary  which  embraces  more  than  the  writ- 
instances  of  reiiet      This  theory  is  ten  instrument  does,  and  in  thus  do- 
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fact,  these  principles  can  Dot  be  reconciled  with  the  doctrines 
upon  which  the  jurisdiction  of  equity  to  enforce  parol  contracts 
in  cases  of  part  performance,  is  vested.     The  statute  of  frauds 

iugwhat  it  is  said  the  statute  forbidB.  equitable  estoppel  is  the  notion  that 
A^in,  this  theory  is  in  direct  conflict  it  would  be  a  virtual  fraud  upon  one 
with  the  well-settled  doctrine,  that  if  party  if  the  other  was  not  estopped; 
one  of  the  parties  to  a  contract  which  and  some  American  courts  have  gone 
is  required  by  the  statute  of  frauds  to  so  far  in  this  direction  as  to  hold  that 
be  in  writing,  by  his  own  fraudulent   actual  fraud  is  an  indispensable  ele- 

Sractices  prevents  it  from  being  re-  ment  of  every  equitable  estoppel.  It 
uoed  to  writing  in  compliance  with  thus  appears  that  the  principles  in- 
ihe  statute,  equity  will  interfere  at  volved  m  this  tiieorv,  if  adopted, 
the  suit  of  the  other  party  and  will  would  undermine  all  these  various  iu- 
euforce  the  itfreement  although  ver-  stances  of  equitable  jurisdiction,  and 
baL  (See  Mestaer  v.  Gillespie,  11  the  objections  urged  by  the  courts  in 
Vea.  627, 628,  per  Lord  Eldon;  Monta-  support  of  the  theory  prove  too  much, 
cute  V.  Maxwell,  1  P.  Wms.  618;  To  the  foregoing  negative  obscrva- 
Haiffh  V.  Kaye,  L.  R.,  7  Oh.  4G9;  tions,  I  shall  now  add  an  affirmative 
Whrtridge  v.  Farkhurst,  20  Md.  62;  criticism  of  theory.  Notwithstaud- 
Jenkins  v.  Eldredgo,  3  Story,  181;  in^  the  great  learning  and  eminent 
Taylor  v.  Luther,  2  Sumn.  228;  Bar-  ability  of  the  courts  which  have  au- 
nard  v.  Flinn,  8  Ind.  204.)  Finally,  nounced  it,  the  theory  involves,  as  it 
this  theory,  if  correct,  would  at  once  seems  to  me,  a  misconception  of  the 
overturn  the  whole  jurisdiction  of  es-  fundamental  principles  of  equity  juria- 
tablishin^  and  cnforcinff  a  parol  con-  prudence,  a  failure  to  grasp  those  es- 
tract  which  has  been  {jarUy  performed,  sential  principles  in  their  true  nature. 
The  Massachusetts  court  accounts  for  operation,  and  effects.  As  occasions 
the  numerous  cases  in  which  written  for  the  exercise  of  equitable  jurisdic- 
instrnmeuts  within  the  statute  of  tion  and  for  the  granting  of  equitable 
frauds  have  been  reformed  and  en-  relief,  fraud  and  mistake  stand  n[>on 
forced  by  enlarging  their  operation  exactly  the  same  footing;  their  effects 
and  making  them  include  new  sub-  upon  the  rights  of  the  injured  party 
joct-matter,  by  referring  them  all  to  are  the  same;  the  necessity  wliich  they 
the  doctrine  of  equitable  estoppel,  create  for  relief  is  the  same.  It  is 
Tliis  explanation,  while  ooncediuff  true  that  there  is  an  element  of  moral 
that  such  cases  were  correctly  decided,  wron^  in  fraud,  which  is  not  present 
is  insufficient,  and  fails  to  remove  the  in  mistake  where  it  at  first  occurs, 
inconsistency  and  antagonism  between  and  a  judge  feels  inclined  to  punish 
those  decisions  and  the  theory  main-  the  wrong-doer.  But  it  is  a  prmciple 
tained  by  the  court.  If  the  statute  which  is  fundamental  and  should  never 
of  frauds  is  so  peremptory  in  its  man-  be  forgotten,  that  equity  relieves 
dates  that  it  forbids  the  proof  of  a  against  fraud  on  account  of  its  effects 
contract  by  parol  when  it  ought  to  be  npon  the  rights  of  the  injured  party, 
in  writing,  upon  the  occasion  of  fraud  and  not  on  account  of  the  moral  de- 
or  mistake,  it  is  equally  peremptory  linquency  of  the  wrong-doer.  Now, 
in  forbidding  such  prooi  upon  the  the  effects  of  a  pure  mistake  upon  the 
occasion  of  an  equitable  estoppel.  It  rights  of  the  suffering  party  are  the 
is  just  as  much  a  violation  of  tne  stat-  same,  as  injurious,  and  ciuling  as  loudly 
ute  to  permit  a  contract  to  be  estab-  for  relief,  as  those  of  fraud.  Further- 
lished  by  parol  evidence  on  the  plea  more,  alliiough  in  the  original  mistake 
of  an  estoppel  from  mere  conduct,  as  there  is  no  element  of  immorality, 
on  the  plea  of  fraud  or  mistake.  If  yet  afterwards  when  the  mistake  is 
the  statute  may  be  avoided  on  the  discovered,  and  the  party  benefited 
one  ground  it  may  be  on  the  other;  insists  upon  retaining  its  advantages, 
and  it  should  be  uome  in  mind  that  and  refuses  to  voluntarily  correct  the 
the  sole  foundation  for  the  theory  is  error  but  plants  himself  upon  the  strict 
the  inviolability  of  the  statute.  There  legal  rights  which  the  erroneous  writ- 
is  nothing  in  an  equitable  estoppel  ing  gives  him,  there  is  but  a  very 
which  gives  it  any  more  power  to  dis-  shadowy  distinction  between  the  im- 
pense  with  the  statute,  than  may  be  moral  character  of  his  conduct  and 
given  to  fraud  or  mistake.  In  fact,  that  of  the  person  who  intentionally 
the  very  foundation  of  the  doctrine  of   by  misrepresentations  and    conceal- 
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is  DO  real  obstacle  in  the  way  of  administering  equitable  reme- 
dies so  as  to  promote  justice  and  prevent  wrong.  Equity  does 
not  deny  nor  overrule  the  statute;  but  it  declares  that  fraud  or 

tnents  induces  another  to  enter  into  an  it  fastens  a  personal  obligation  upon 
agreement.  And  for  this  reason  we  the  conscience  of  the  defendant,  and 
find  judges  constantly  describing  the  compels  him  to  hold  bis  legal  title  in 
conduct  of  persons  iu  such  a  situation,  trust  for  the  plaintiff  and  to  perfonn 
who  insist  upon  holding  the  advan-  the  obligation  by  a  conveyance.  It  is 
tagcs  accidentally  obtamed  by  mis-  the  same  when  parties  have  entere<l 
take,  as  fraudulent,  and  the  persons  into  a  verbal  agi'eoment  which  the 
themselves  as  guilty,  from  a  moral  statute  of  frauds  requires  to  be  in 
point  of  view,  of  virtual  if  not  actual  writing  in  order  to  be  binding,  and 
fraud.  Wliatever  power,  therefore,  one  of  them  by  his  fraudulent  conduct 
courts  of  equity  possess  to  prevent  prevents  it  from  being  executed  in  a 
and  remove  the  conseouences  of  fraud,  written  form.  Here  according  to  the 
they  also  possess  in  uealing  Tvith  the  terms  of  the  statute  there  is  no  con- 
effects  of  mistake.  What  then  is  the  tract;  and,  according  to  the  theory 
true  principle  upon  which  equity  under  review,  there  beins  no  contract, 
grants  its  reliefs  on  the  occasion  of  it  should  be  impossible  lor  a  court  of 
fraud  or  mistake  in  written  instru-  equity  to  construct  one  by  parol  proof 
ments,  especially  when  these  remedies  of  what  the  parties  had  agreed  upon, 
seem  to  militate  against  the  provisions  and  to  enforce  it  when  established, 
of  the  statute  of  frauds.  There  are  But  a  court  of  equity  is  not  in  the 
many  settled  doctrines  of  equity  which  least  hindered  by  these  considera- 
maintain,  protect,  and  enforce  rights  tions  nor  prevented  from  granting 
both  of  property  and  of  remedy  in  its  relief.  The  fraud  beins  shown 
seeming  antagonism  to  the  statutes  of  and  the  contract  proved  by  parol 
frauds,  of  wiUs,  of  recording,  and  the  evidence,  the  court  is  not  embar- 
like.  It  has  been  shown  in  the  first  rassed  by  the  statute.  It  fastens 
volume  that  in  all  such  instances,  upon  the  wrong-doer  a  personal  obliga- 
equity  does  not  overrule  the  statute,  tion  to  do  exactly  what  ne  had  verbidly 
nor  deny  nor  disturb  the  legal  title  agreed  to  do,  and  if  necessary,  treats 
protected  by  the  statute;  it  fastens  a  him  as  holding  the  legal  title  to  the 
personal  obligation  upon  the  conscience  subject-matter  in  trust  for  the  plaint- 
of  the  party,  and  compels  him  to  hold  iff,  and  compels  him  to  consummate 
and  use  his  legal  title  for  the  benefit  his  own  duty  and  the  other's  right  by 
of  the  other  person  who  is  recognized  a  conveyance;  and  thus  the  statute  is 
by  the  court  as  possessing  the  bene-  uplifted.  The  same  principle  applies 
ficial  right.  (See  vol.  1,  §§  4.')0,  431,  to  facts  and  circumstances  like  those 
and  the  language  of  Lord  VVcstbury  involved  in  the  case  of  Glass  v.  Hul- 
there  auot^.)  The  principle  is  un-  bert.  When  A.  and  B.  have  made  a 
alterably  fixed  in  the  foundations  of  verbal  agreement  by  which  A.  is  to 
the  jurisprudence,  that  eouity  will  convey  certain  lots  of  land,  and  in 
not  suffer  a  statute  passea  for  the  putting  this  agreement  into  a  ^Titten 
purpose  of  preventing  fraud,  to  be  form,  through  mistake  or  the  fraud  of 
used  as  an  instrument  for  accomplish-  A. ,  the  writing  includes  only  a  portion 
ing  fraud;  the  statute  will  be  uplifted  of  the  lots,  or  different  land  from  that 
when  necessary  to  prevent  such  a  re-  intended  by  the  parties,  a  court  of 
suit.  One  or  two  examples  will  serve  equity  is  not  any  more  obstructed  by 
to  illustrate  this  ^prand  principle.  In  the  statute  in  granting  relief,  than  in 
the  case  of  enforcmg  a  verbal  contract  the  instances  before  mentioned.  The 
on  the  ground  of  part  performance,  real  agreement  and  intention  being 
the  relief  is  wholly  based  upon  the  shown  by  parol  evidence,  the  court 
notion  that  for  the  defendant — the  fastens  a  personal  obligation  upon  A.; 
vendor — to  insist  upon  the  statute  it  treats  him  as  holdiug  the  legal  title 
and  to  set  it  up  as  a  bar,  would  be  a  of  the  lots  really  intended  in  trust  for 
fraud  upon  the  plaintiff.  Although  the  vendee;  and  it  works  out  and  exe- 
tho  fraud  is  merely  constructive,  yet  cutes  this  trust  by  compelling  a  con- 
bccause  the  mere  act  of  setting  up  veyance.  It  follows  from  the  forego- 
thc  statute  aa  a  peremptory  defense  ing  analysis  of  the  principle,  as  well 
would  be  a  virtual  fraud,  a  court  of  as  from  the  general  current  of  author- 
equity  treats  the  statute  as  uplifted;   ities,  tliat,  in  granting  the  equitable 
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mistake  creates  obligations  and  confers  remedial  rights  wbicb 
are  not  within  the  statutory  prohibition;  in  respect  of  them,  the 
statute  is  uplifted.  A  more  detailed  examination  of  the  theory 
advocated  by  these  decisions,  which  its  importance  seemed  to 
require,  I  have  placed  in  the  foot-note. 

§  868.  rv.  Instanoes  of  Equitable  Jurisdiction  Occa- 
sioned by  Mistake.  By  Way  of  Defense. — I  shall,  in  con- 
cluding this  section,  enumerate  the  various  modes  in  which  the 
equitable  jurisdiction  may  be  exercised,  and  the  various  forms 
of  remedy  which  may  be  granted,  on  the  occasion  of  mistake. 
These  modes  and  forms  will  be  enumerated;  the  full  discussion 
of  the  doctrines  and  rules  which  govern  the  remedies  themselves, 
and  regulate  the  exercise  of  the  jurisdiction  in  awarding  them, 
will  be  given  in  the  subsequent  chapters  which  treat  of  rem- 
edies. The  jurisdiction  may  be  exercised  either  defensively 
or  affirmatively.  In  equitable  suits  to  compel  the  specific  per- 
formance of  contracts,  or  to  enforce  the  obligation  arising  out  of 
contract,  or  to  enforce  an  obligation  arising  out  of  any  other 
transaction,  the  defense  of  mistake  is  available  to  defeat  or 
modify  the  relief.  Of  course  the- mistake  alleged  and  proved  by 
the  defendant  must  in  all  respects  conform  to  the  rules  hereto- 
fore stated  concerniog  the  requisites  of  mistake  in  equity;  it 
must  be  material,  and  must  have  determined  the  action  of  the 
party  in  entering  into  the  contract  or  transaction.  It  may 
be  common  to  both  parties;  it  may  be  induced  or  procured  by 
the  conduct  of  the  plaintiff;  or  it  may  be  an  error  of  the  defend- 
ant alone,  wholly  due  to  himself.  In  either  case  it  will  be  a  de- 
fense. The  effect  of  mistake  as  a  defense  in  equitable  actions 
has  already  been  considered  in  the  former  paragraphs  which 
treat  of  the  admission  of  parol  evidence,  and  the  decisions  there 

relief  of  reformation  and  enforcement  instances  the  statute  of  frauds  opposes 
in  such  cases  of  mistake  or  fraud,  it  no  obstacle  to  relief,  since  ia  pursu- 
niakes  no  possible  diflference  whether  ance  of  the  very  principle  upon  which 
the  failure  of  the  written  instrument  equity  ititeryenes  aod  grants  an//  re- 
to  express  the  real  agreement  and  in-  lief,  the  statute  is  regarded  as  uplifted, 
tent  of  the  parties  consists  in  its  iu-  so  that  it  may  not  become  the  instru- 
cluding  too  much  or  too  little;  it  is  ment  of  perpetuating  the  yeiy  fraud 
immaterial  whether  the  verbal  con-  which  it  was  desigued  by  the  legidla- 
tract  to  be  proved  by  parol  is  broader  ture  to  prevent.  That  this  principle 
tlian  the  written  instrument,  covering  has  been  established  on  the  gromuls 
more  or  different  subject-matter,  or  is  and  to  the  extent  which  I  have  de- 
narrower,  embracing  only  a  part  of  scribed,  no^one  acquainted  with  the 
the  subject-matter  or  terms  which  are  course  of  decision  in  the  English  and 
found  in  the  writing;  whether  the  ref-  American  courts  can  deny;  and,  in 
ormation  shall  enlarge  the  scope  of  my  opinion,  notwithstanding  occa- 
tlie  written  contract  by  adding  other  sional  doubts  and  even  protests  from 
tcnns  or  subject-matter,  or  shall  re-  individual  judges,  they  have  not  there- 
strict  it  by  subtracting  from  its  teims  by  exceeded  their  proper  powers  and 
or  subject-matter.     In  either  of  these  functions. 
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cited  will  furoisb  examples  and  illustrations.'  In  states  which 
have  adopted  the  reformed  procedure,  the  equitable  jurisdiction 
may  also  be  invoked,  if  necessary,  by  defendants  in  legal  ac- 
tions. This  may  be  done  by  means  of  equitable  defenses  which 
simply  defeat  the  plaintiff's  legal  cause  of  action,  or  by  means  of 
equitable  counter-claims  or  cross-complaints,  which  demand  for 
the  defendant  some  affirmative  relief,  as  reformation  or  cancel- 
lation.' 

§  869.  By  Way  of  Afflrmative  Relief:  Recovery  of 
Money  Paid  by  Mistake. — The  jurisdiction  to  confer  affirm- 
ative relief  will  only  be  exercised  in  cases  where  an  adequate 
remedy  can  not  be  obtained  at  law.  Whenever  money  has  been 
paid,  or  chattels  have  been  delivered,  through  mintake,  the 
legal  remedy  by  action  will  ordinarily  be  adequate  and  certain ; 
in  fact,  the  action  to  recover  back  money  paid  by  mistake  is  a 
Tery  familiar  one  at  law.  Whenever  land  has  been  conveyed, 
or  contracted  to  be  conveyed,  through  mistake,  the  adequate 
remedy  of  the  grantor  or  vendor  would  generally  require  the 
equitable  relief  of  a  cancellation.  Although  an  action  at  law 
will  ordinarily  lie  to  recover  back  money  paid  through  mistake, 
still,  if  the  circumstances  are  special  and  such  that  an  action  at 
law  will  either  not  lie  at  all,  or  will  furnish  an  inadequate 
relief,,  a  court  of  equity  has  undoubted  jurisdiction,  and  will 
entertain  a  suit  for  the  recovery  of  the  money,  if  in  good  con- 
science it  ought  to  be  repaid.' 

§  870.  Affirmative  Relief:  Reformation  and  Cancella- 
tion.— The  most  important  affirmative  remedies  conferred  by  an 
exercise  of  the  equitable  jurisdiction  on  the  occasion  of  mis- 
take, are  cancellation  and  reformation.  Cancellation  is  appro- 
priate when  there  is  an  apparently  valid  written  agreement  or 
transaction  embodied  in  writing,  while  in  fact,  by  reason  of  a 
mistake  of  both  or  one  of  the  parties,  either  no  agreement  at 

>  See  ante,  §  860;  see,  also,  Allen  v.  v.  Langley,  1  Y.  &  C.  175;  Howell  v. 

Ricbardfion,  L.  R.,   13  Ch.  D.  524;  George,  1   Madd.  1;  Mason  v.  Aimi- 

Jones  V.  Clifford,  3  Id.  779;  MoKenzie  tage,  13  Vea.  25;  Doggett  v.  Emerson, 

V.  Hesketh,  7  Id.  675;  Denny  ▼.  Han-  3  Story,  700;  West  K.  R.  v.  Babcock, 

cock,  L.  R.,  6  Ch.  1;  Davia  v.  Shep-  6  Mete.  346;  Post  v.  Leet,  8   Paiee, 

herd,   1   Id.  410;  Wycombe  Ry.   v.  337;  Mortimer  v.  Pritchard,  1  Bailey 

Donnington  Hospi tal,  1  Id .  268 ;  Hooper  £q .  505. 

V.  Smart,  L.R.,  18  Eq.  683;  Baskcomb  ^See  ante,  §862;    see    Arthur    v. 

V.  Beckwith,  8  Id.  100;  Whittemore  Homestead  F.  Ins.  Co.,  78  N.  Y.  462. 

V.  Whittemore,  8  Id.  603;  Moxey  v.  •»  Davia  v.  Morier,  2  Coll.  303;  Ex 

Bigwood,  4  De  G.  F.  &  J.  351;  Parker  parte  James,  L.  R.,  9  Ch.  609;  Rogers 

v.Taswell,  2DeG.  &  J.  559;Webbv.  v.  Ingham,   Id.,  3  Ch.   D.  .351,  356; 

Kirby,  7  De  G.  M.  &  G.  376;  Price  v.  Bingham  v.  Bingham,  1  Ve.s.  sen.  126. 

Macau  lay,  2  Id.   339;   Swaisland  v.  As  to  mistake  in  settling  accounts  and 

Dearslcy,  29  Beav.  4.30;  Alvanley  v.  relief  from,  sec  Oething  v.  Keighlcy, 

Kinnainl,  2  Macn.  &  G.  1, 7;  Helsham  L.  R.,  9  Ch.  D.  547. 
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all  has  really  been  made,  since  the  minds  of  both  parties  hare 
failed  to  meet  upon  the  same  matters;  or  else  the  agreement  or 
transaction  is  different,  with  respect  to  its  subject-matter  or 
terms,  from  that  which  was  intended.^  Reformation  is  appro- 
priate, when  an  agreement  has  been  made,  or  a  transaction  has 
been  entered  into  or  determined  upon,  as  intended  bj  all  the 
parties  interested,  but  in  reducing  such  agreement  or  transac* 
tion  to  writing,  either  through  the  mistake  common  to  both 
parties,  or  through  the  mistake  of  the  plaintiff  accompanied  by 
the  fraudulent  knowledge  and  procurement  of  the  defendant, 
the  written  instrument  fails  to  express'  the  real  agreement  or 
transaction.  In  such  a  case  the  instrument  may  be  corrected 
so  that  it  shall  truly  represent  the  agreement  or  transaction  ac- 
tually made  or  determined  upon  according  to  the  real  purpose 
and  intention  of  the  parties.*  The  rules  which  govern  these 
remedies  and  determine  when  they  may  be  conferred,  together 
with  the  various  kinds  and  classes  of  instances  in  which  they 
have  been  granted,  will  be  found  in  subsequent  chapters. 

§  871.  Ck>iiditioiis  of  Fact  i^hioh  are  Occasions  for 
Affimiative  Relief. — The  conditions  of  fact  which  furnish 
occasions  for  the  exercise  of  the  jurisdiction  to  grant  affirmative 
relief,  either  of  reformation,  of  cancellation,  or  of  pecuniary 
recovery,  are  many  and  various.  The  following  are  some. of  the 
most  important.  The  relief  which  equity  gives  in  aid  of  a  de* 
fective  execution  of  powers  may  be  occasioned  by  mistake  as 
well  as  by  accident.'  Judgments  at  law  recovered  through 
mistake  may  be  a  ground  for  the  interposition  of  equity  in  en- 
joining or  setting  aside  the  judgment,  to  the  same  extent  and 
under  the  same  limits  as  those  recovered  by  accident.*    Mar* 

*  niuBtrations.    Childers  v.  Child-  N.  Y.  310;  De  Peyster  v.  Hasbrouck, 

era,  1  De  G.  &  J.  482;  Cooper  v.  Joel,  11  Id.  582;  Ford  v.  Joyce,  78  Id.  618; 

1   De  G.    F.   &  J.   240;  Bentley  v.  Moran  v.  McLarty,  75  Id.  25;  Cone  v. 

Mackay,  4  Id.  279;  Henkle  v.  Royal  Niagara  Iiis.  Co.,  60  Id.  619;  Comer 

Ex.   Ins.  Co.,  1  Yes.  Sen.  317;  Mar-  v.  Himes,  49  Ind.  482,  489;  Heaven- 

qiiis  of  Townshend  v.   Stangroom,  6  ridge  v.  Mondy,  49  Id.  434;  Winni- 

Ves.  328;  Holmes  v.  Clark,  10  Iowa,  pUeogee  etc.  Co.  v.  Perley,  46  N.  H. 

423;  Jackson  v.   Andrews,  59  N.  Y.  83;    Wooden  v.  Hayiland,  18  Conn. 

244;  Nevins  v.   Dunlap,  33  Id.  676;  101;  Langdon  v.   Keith,  9  Vt   299; 

Story  V.  Conger,  36  Id.  673;  Welles  Firmstone  v.  DoCamp,  17  N.  J.  Eq. 

V.  Yates,  44  Id.  525;  Diman  v.  Prov-  317;  Weston  v.   Wilson,  31   Id.   51; 

idence  R.  R.,  5  R  I.  130,  135;  Sawyer  Sandera    v.    W^agner,    32     Id.    506; 

V.   Hovey,  3  Allen,  331;  Woodbury  Gump's  Appeal,  65  Pa.  St  476;  Chew 

etc    B'k  V.  Ins.  Co.,  31  Conn.  517;  v.  Gillespie,  56  Id.   308;  Dulany  v. 

Tessenv.  Atlantic  Ins.  Co.,  40  Mo.  33.  Rogera,  50  Md.    524;     Bradford   v. 

"Illustrations.     Baker  v.  Paine,  1  Union  B'k,  13  How.  (U.  S.)  65,  57,  66. 
Ves.  Sen.  456;  White  v.  White,  L.       »See  anU,  §§  589,  590,    834,  835, 

R.,  15  Eq.  247;  Bloomer  v.  Spittle,  where  this  particular  instance  of  the 

Id.  13  £Iq.  427;  Mackenzie  v.  Coulson,  jurisdiction  is  explained. 
Id.  8  Eq.  368;  Fowler  v.   Fowler,  4       *Seea»^,  §  83G. 
De  G.  &  J.  250;  Rider  v.  PoweU,  28 
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riage  settlements  may  be  corrected  when  tbroug^b  mistake  tbej 
do  Dot  represent  the  original  agreement  between  the  parties, 
either  with  respect  to  their  subject-matter  or  their  terms;  and 
especially  where  the  formal  instrument  does  not  correspond 
with  the  preliminary  writings.^  Family  compromises  and  set- 
tlements may  certainly  be  set  aside  or  corrected,  but  the  juris- 
diction is  exercised  with  great  caution,  and  never  unless  the 
mistake  is  palpable  so  as  to  indicate  a  surprise,  or  unless  there 
are  incidents  of  inequitable  conduct  by  some  of  the  parties.' 
Equity  has  a  very  narrow  jurisdiction  to  correct  mistakes  in 
wills,  but  only  when  the  error  appears  upon  t)ie  face  of  the  will 
itself,  so  that  both  the  mistake  and  the  correction  can  be  ascer- 
tained and  supplied  by  the  context,  from  a  plain  interpretation 
of  the  terms  of  the  instrument  as  it  stands.  A  resort  to  extrinsic 
evidence  is  never  permitted  either  to  show  a  mistake  or  to  ascer- 
tain the  correction.  Mistakes  which  can  be  thus  corrected  may 
be  in  the  names  of  legatees  or  devisees,  in  the  description  of 
property  or  in  other  terms.'    The  jurisdiction  to  grant  the 

^Higginson  v.  Kelly,  1  Ba.  ft  B.  Trusts,  Id.,  11  Id.  578;  Hall  v.  Lietch, 
252;  Wright  v.  Goff,  22  Bcav.  207;  Id.,  9  Id.  37G;  Box  v.  Barrett,  Id.,  3 
Breadalkine  v.  Chandos,  2  My.  &  Cr.  Id.  244;  Hart  v.  Tulk,  2  De  G.  M.  & 
711;  Bold  V.  Hutchinson,  5  Do  G.  M.  G.  300;  Campbell  v.  Boiiskell,  27 
&  G.  658,  660;  Ilaiiley  v.  Pearson,  L.  Beav.  325;  Taylor  v.  Ricliardaon,  2 
R.,13Ch.D.  545; //ire Daniers Settle-  Drew.  10;  Snyder  v.  VVarbaase,  3 
ment.  Id.  1  Ch.  D.  375;  In  re  Bird's  Stockt.  463;  Wood  v.  White,  32  Me. 
Tmsts,  Id.,  3  Ch.  D.  214;  Smith  v.  340;  Jackson  v.  Payne,  2  Mete.  (Ky.) 
Hiffe,  Id.,  20  Eq.  066;  Cogan  v.  Dnf-  667;  Goode  v.  Goode,  22  Mo.  618; 
field.  Id.,  20  Eq.  789;  In  re  De  la  Trexler  v.  Miller,  6  Ired.  Eq.  248; 
Tonche's  Settlement,  Id.  10  Eq.  590;  Johnson  v.  Hubbell,  2  Stockt.  Eq. 
Elwes  V.  Elwea,  3  Do  G.  F.  &  J.  667.  332;  Yates  v.  Cole,  1  Jones*  Eq.  110; 
As  to  setting  aside  a  marriage  settle-  McAlister  v.  Butterfield,  31  Ind.  25; 
ment,  see  Evans  v.  Carrington,  2  Id.  Erwin  v.  Hamner,  27  Ala.  296;  Ma- 
481;  Merry  weather  v.  Jones,  4  GiflF.  chem  v.  Machem,  28  Id.  374;  Alters 
609;  Hartopp  v.  Hartopp,  21  Beav.  Appeal,  67  Pa.  St.  341;  Nutt  v.  Nutt, 
259.  1  Freem.  Eg.  128;  and  see  Kerr  on 
*See  ante,  §§850,  855.  Fraud  and  Mist.,  pp.  448-453.  The 
'  When  evidence  of  circumstances  is  rules  upon  this  subject  belong  to  the 
admitted  to  explain  an  ambiguity,  general  doctrine  concerning  the  inter- 
this  is  not  for  the  purpose  of  cor-  pretation  of  wills,  and  will  oo  found  in 
rectin^  a  mistake.  The  following  work  which  treats  of  wills.  The  sub- 
cases illustrate  the  extent  and  limils  ject  of  correcting  mistakes  in  wills, 
of  this  jurisdiction:  In  re  Aird's  Es-  mentioned  in  tlie  text,  needs  a  little 
tate,  L.  K.,  12  Ch.  D.  291;  Whitfield  fuUer  explanation.  There  is  no 
v.  lAngdalc,  Id.,  1  Id.  61;  Barber  v.  jurisdiction  of  equity  to  entertain 
Wood,  Id.,  4  Id.  885;  Newman  v.  suits  for  the  reformation  of  wills  anal- 
Piercey,  Id.  41;  Wilson  v.  Morley,  ogous  to  that  for  the  reformation 
Id.,51d,  776;Traver8v.  Blundell,ldl,  of  conveyances,  agreements,  and  the 
6  Id.  436;  Homer  v.  Homer,  Id.,  8  Id.  like.  The  power  to  correct  mistakes 
758;  Garland  v.  Beverley,  Id.,  9  Id.  in  wills  is  simply  a  part  of  the  more 
213;  /n  >•(?  Nunn's  Trusts,  Id.,  19  Eq.  general  function  of  construction  and 
331;  Farrer  v.  St.  Catharine's  Coll.,  mterpretation,  and  may  be  exercised. 
Id.,  16  Id.  19;  Hard  wick  v.  Hard-  if  at  all,  in  administration  suits,  or 
wick,  Id.,  Id.  168;  McKechnie  v.  in  any  other  suits  wherein  the  rights 
Vaughan,  Id.,  15  Id.  289;  In  re  Ingle's  of  parties  under  the  will  are  adjudi* 
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relief  of  reformation  may  be  exercised  with  respect  to  written 

cated.  In  many  of  the  States  it  woald  without  iaime,**  then  the  property  to 
be  exercised  by  courts  having  a  pro*  go  to  a  third  person,  C. ;  the  words 
bate  jurisdiction  in  the  proceedings  ''before  twenty-one,"  were  supplied 
for  the  final  settlement  and  distribu-  in  the  latter  part,  so  that  the  clause 
tion  of  the  estate.  However  exer-  should  read,  ''if  both  died  before 
cised,  the  power  only  exists  within  twenty-one  and  without  issue,"  then 
very  narrow  limits.  The  only  possi-  the  property  to  go  to  C.  Kirkpatrick 
ble  modes  of  correcting  mistakes  in  v.  Kirkpatrick,  13  Ves.  473;  Shep- 
wills,  are  by  transposing,  rejecting,  or  pard  v.  Leesingham,  Ambl.  122; 
supplying  words  or  clauses;  and  the  opaldine  v.  Spalding,  Cro.  Car.  185. 
fundamental  principle  is  settled,  that  In  anomer  case,  a  similar  gift  to  A. 
both  the.  error t  and  the  correction  ofity  and  B.,  and  if  either  died  "  without 
must  appear  wUh  certainty  on  ike /dee  leamng  issue,"  then  to  the  other,  and 
o/'^fr»i{/»toe{/*,  and  extrinsic  evidence  if  both  should  die  "without  issue,'* 
can  never  be  resorted  to  for  that  pur-  then  the  property  was  to  go  over  to 
pose.  Courts  find  little  difficulty  in  C;  the  word  "  leaving"  was  supplied 
transposing  the  order  of  words  or  dis-  in  the  last  clause,  so  that  it  should 
positions  BO  that  all  shall  be  reconciled,  read  "if  both  died  without  leaving 
and  an  efifect  be  given  to  each  and  to  issue,"  then  over  to  C. ;  since  the  lat- 
the  whole.  This  is  not  an  infrequent  ter  form  was  necessary  at  the  time  to 
step  in  the  process  of  interpretation,  render  the  executory  devise  over  valid. 
Rejecting  a  word  or  clause  is  also  not  Radford  v.  Radford,  1  Keen,  48G. 
an  extreme  measure  where  the  con-  These  examples  sulficiently  illustrate 
text  clearly  requires  it.  To  supply  a  the  correction  by  simply  supplying 
word  or  clause  demands  a  very  strong   words. 

and  unusual  case,  where  it  must  cer-  Ccuea  of  Rejecting  Words. — ^Particu- 
tainly  appear  that  something  has  been  lar words,  inconsistent  with  the  clearly 
omitted  by  inadvertency.  Even  then  expressed  provisions  and  purposes  of 
the  alternative  that  the  whole  dispo-  the  will,  may  be  rejected,  but  only  by 
sitioQ  should  be  rejected  as  unmoan-  an  inspection  of  the  will  itself,  without 
ing,  might  be  adopted.  If  a  clause  aid  from  extrinsic  evidence.  Thus, 
is  to  be  rejected,  the  necessity  for  it  where  freehold  lands  were  devised  to 
must  arise  from  the  face  of  the  will  A.  for  ninety -nine  years,  with  remain- 
itself.  If  a  word  or  clause  is  to  be  der  c^fter  the  death  of  A.  to  his  eldest 
supplied,  the  necessity  for  such  a  sup-  son  in  tail,  and  then  to  his  other  sons 
ply,  and  also  the  very  word  or  clause  successively,  the  words  giving  an  ab- 
itselfto  he  supplied,  must  appear  from  solute  term  of  ninety-nine  years  to  A. 
the  face  of  the  will.  The  case  of  Du  were  rejected,  and  he  was  left  to  take 
Bois  V.  Ray,  35  N.  Y.  162,  which  con-  a  life-estate,  in  accordance  with  the 
tains  a  full  citation  of  authorities,  other  limitations.  Coryton  v.  Ilelyar, 
furnishes  an  excellent  example.  Child-  2  Cox,  340;  and  see  Chapman  v.  Gil- 
ren  which  a  named  person  "may  bert,  4  De  G.  M.  &  G.  366.  In  a  de- 
leave," was  read  as  though  changed  to  vise  to  A.  and  to  his  heirs /or  jAeir 
"may.  have."  The  case  of  patent  /irc«,  the  words  "  for  their  lives"  were 
ambiguities,  which  admit  extrinsic  rejected  as  unmeaning  and  ineonsist- 
evidence  in  order  to  identify  the  per-  ent.  Doe  v.  Stenlake,  12  East.  515; 
son  or  thing  intended,  is  not  an  ex-  Doe  v.  Thomas,  3  A.  &  £.  123;  Hugo 
ception  to  the  foresting  conclusions,  v.  Williams,  L.  R.,  14  Eq.  224.  In  a 
since  patent  ambiguities  are  in  no  bequest  to  "my  aforesaid  nephews 
true  sense  of  the  term  mistakes.  I  and  nieces,"  the  word  "aforesaid" 
add  a  few  illustrations  of  such  correc-  was  rejected,  none  having  been  beforo 
tion  of  errors,  taken  from  the  decis-  mentioned  in  the  will.  Campbell  v. 
ions.  Bouskell,  27  Beav.  325. 

Cases  of  Supplying  Words. — ^Where,  Transposing  and  Changing  Words. 
from  the  will  generally,  it  is  clear  If  the  testator's  language  is  without 
that  certain  words  are  omitted  from  meaning  as  it  stands,  but  can  be  made 
part  of  it,  and  also  what  these  words  intelligible  by  a  transposition  of 
arc,  the  omission  may  be  supplied,  words,  this  will  sometimes  be  done  to 
Thus  where  there  was  a  gift  to  A.  and  carry  out  the  intent  clear  from  the 
B.,  and  "  if  either  died  before  twen-  will  as  a  whole.  Thus  if  it  be  quite 
ty-ono,  and  without  issue,"  his  share  clear  from  the  context  that  in  describ- 
to  go  to  the  other,  and  "if  both  died  ing  Whiteacre  he  means  Blackacrc, 
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insimments  operating  inter  vivos,  whether  they  are  executed 

and  in  describing  Blackacre  he  means  died  under  twenty-five  or  died  nn* 
Whiteacrc,  a  transposition  of  the  married,  the  last '*  or"  was  read  "and** 
names  will  be  alloweid,  so  as  to  make  as  a  matter  of  necessity,  to  make  it 
the  disposition  correspond  with  the  correspond  with  the  meaning  of  the 
limitation.  See  Mosley  v.  Massey,  8  gift  to  A.  Grant  v.  Dyer,  2  Dow. 
East,  149;  Doe  v.  AUcock,  1  B.  &  Aid.  73.  The  cases  are  numerous  in  which 
137,  p«r  Holroyd,  J.  But  any  such  "or"  has  been  changed  to  "and,"  but 
correction  must  be  made  without  the  these  instances  are  suthcient  as  illus> 
aid  of  extrinsic   evidence;   it   must   trations. 

clearly  appear  from  the  will  what  the  **And**  Changed  to  "  Or." — ^In  the 
mistiJke  is,  and  must  be  equally  clear  same  manner  '*and"  is  occasionally 
from  the  will  what  correction  is  read  **  or,  "for  the  purpose  of  carrying 
needed,  j^.  i/.,  a  will  contained  sev-  out  the  testator's  intention;  but  never 
eral  numbered  schedules,  and  the  tes-  without  an  imperative  necessity  for 
tator  in  a  certain  clause  referred  to  the  change,  apparent  on  the  face  of 
one  number  by  evident  mistake  for  the  will.  See  In  re  Sanders'  Trusts, 
another,  and  this  was  corrected.  Hart  L.  R.,  1  Eq.  675;  In  re  Kirkbride's 
V.  Tulk,  2  De  G.  M.  &  G.  300.  In  Trusts,  Id.,  2  Ea.  400.  E.  g,,  where 
Marshall  v.  Hopkins,  15  East,  309,  the  will  gave  a  bequest  to  a  class  of 
there  was  a  devise  of  a  ''messuage,  persons  at  a  particular  time — at  the 
lands,  and  appurtenances  in  the  occu-  testator's  death — "  and  to  such  of 
jmtion  of  A.,"  and  tiiese  words  "in  them  as  shall  then  be  living,"  the 
the  occupation  of  A."  were  read  as  word  "and"  was  a  plain  mistake  for 
cominff  directly  after  the  word  "  mes-  "  or,"  and  a  change  to  "or'*  was  nee- 
suage,"  so  that  the  whole  should  be  essary  to  carry  into  effect  the  plain 
the  "  messuage  in  the  occupation  of  intent.  Hethcrington  v.  Oakman,  2 
A.,  lands  and  appurtenances,"  since  Y.  &  C.  Ch.  299;  Maynard  v.  Wright, 
the  rest  of  the  will  showed  certainly  25  Beav.  285.  These  examples  show 
that  this  correction  was  necessary  to  that  the  power  of  courts  to  correct  ac- 
make  sense.  tual  mistakes  in  wills,  as  a  part  of 

**0r"  Changed  to  "And." — One  of  their  function  of  interpretation,  by 
the  most  common  instances  of  correc-  supplyins,  rejecting,  transposinff,  or 
tion  is  the  changing  "  or"  to  "  and,"  substituting  words,  is  confined  within 
and  mee  versa.  This  change  is  most  very  narrow  and  well-defined  Hmits, 
often  made  when  the  intention  of  the  and  is  never  to  be  exercised  except 
will  is  clear  to  provide  for  a  person  when  the  general  purpose  or  scheme 
av.d  his  is/mey  but  in  the  gift  over  to  of  the  will  is  clear  beyond  a  doubt, 
third  persons  in  the  event  of  there  be-  and  as  clearly  and  positively  demands 
ing  no  issue,  the  contingency  is  ex-  the  correction  in  order  that  this  pur- 
pressed  in  such  a  manner  that,  if  read  pose  and  scheme  may  bo  carried  mto 
literally,  it  would,  under  the  settled   effect. 

rules  of  law,  wholly  defeat  the  plain  As  I  have  before  stated,  these  are 
intention.  E.  g.^B,  devise  to  A.  and  all  the  instances  of  tme  mistakes  m^^ 
to  his  heirs,  and  if  A  died  under  language  of  wills  which  furnish  an  oc- 
twenty-one  or  without  issue,  then  the  casion  for  the  power  to  correct.  In 
property  was  to  co  over  to  a  third   order  to  complete  this  general  view, 

1)cr8on,  C ;  A.  died  under  twenty-oue,  however,  I  will  add  a  few  illustrations 
>;it  leaving  a  child;  "  or"  was  read  of  misdescriptions  either  of  property 
"and,"  so  that  it  was  held  that  both  ^ven  or  of  the  beneficiaries  to  whom 
events  must  happen,  viz.:  A.'8  death  it  is  given,  which  become  known  from 
under  twenty-one,  and  his  death  the  general  evidence  of  the  surround- 
without  issue — ^before  the  gift  over  to  ing  circumstances  which  is  always  ad 
('.  could  take  effect.  See  SouUe  v.  missible.  ^Mch  misdescrijttions  being 
Ocrrardy  Cro.  Eliz.  525;  Moore,  422;  discovered  by  the  extrinsic  evidence, 
Wakh  V.  Peterson,  3  Atk.  193;  Fram-  may  be  harmonized,  explained,  and 
liugham  v.  Brand,  Id.  390;  Greated  made  effective  through  the  instru- 
V.  Greated,  26  Beav.  621;  Miles  v.  mentality  of  such  evidence.  But  it 
f>yer,  5  Sim.  435.  Also,  where  there  should  be  carefully  observed,  that  this 
was  a  gift  to  A.  in  either  of  two  process  of  adjusting  the  misdescrip- 
events,  his  attaining  the  ago  of  twen-  tiotis  to  the  actual  conditions  of  fact, 
ty-fivo  or  his  marrying,  and  a  gift  of  is  in  no  proper  sense  a  correction  qf 
the  property  over  to  B.  in  case  A.    mistakes. 
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contracts,  such  as  deeds  of  conveyance,  mortgages,  leases,  or 

Mudi'scription  of  the  Property  Given,  pass,  to  the  ezclosion  of  other  prop- 
In  respect  to  such  misdescriptions,  erty  which  answers  to  the  descrip- 
the maxiin/a/«a e2emon.s^a^to non noce^  tion  only  in  part.  For  example,. a 
often  controls  and  prevents  a  failure  testator  having  said  that  he  owned 
of  the  gift.  Where  the  description  certain  lands  in  A.  subject  to  a  mort- 
consists  of  two  parts,  one  of  which  is  gage,  devised  the  said  lands ;  this  was 
accurate  and  sufficient  if  it  stood  held  not  to  include  lands  of  the  testa- 
alone,  and  the  second  is  incomplete  tor  in  A.  which  were  not  mortgaged, 
and  erroneous,  this  maxim  generally  Pullin  y.  Pullin,  3  Bing.  47.  A  de- 
applies — always  does  so  if  the  prop-  vise  of  lands  at  A.,  held  of  B.,  in  the 
erty  answers  to  the  accurate  jtart  of  occupation  of  C,  would  not  carry  land 
the  description,  and  there  is  no  other  not  m  0.  's  occupation,  there  being 
property  of  the  testator  to  which  such  other  lands  in  his  occupation  and  so 
description  in  any  of  its  parts  can  ap*  answering  to  the  description.  Mor- 
ply.  Thus,  if  the  property  is  accu-  rell  v.  Fisher,  4  Exch.  691.  Where  a 
rately  described  in  other  respects,  an  testator  devised  his  "  messuages  a/,  in, 
error  as  to  the  county  in  which  it  is  or  near  A.,  and  purchased  from  B.," 
stated  to  be  situated  is  immaterial,  if  and  it  appeared  that  he  owned  two 
the  testator  had  no  other  property  houses  about  twenty  yards  from  A., 
answering  to  the  description.  Uastcad  and  four  other  houses  about  four  hun- 
Y.  Saarle  1  Ld.  Raym.  728.  If  the  dred  yards  from  A.,  and  that  all  six 
property  is  commonly  known  by  some  had  been  purchased  from  B.  by  one 
particular  name,  as  Whiteacre,  and  is  conveyance,  it  was  held  that  the  de- 
devised  by  that  name,  the  addition  of  vise  embraced  only  the  two  6rst  men- 
some  farther  erroneous  description,  as  tioned,  as  l^eing  at^  in,  or  near  A.  Doe 
that  it  is  in  tlie  occupancy  of  A.,  v.  Bower,  3  B.  &  Ad.  453. 
while  in  fact  it  was  in  that  of  B.,  does  Property  Atisuxring  thf.  DeJteription. 
not  defeat  the  gift.  Blague  v.  Gold,  It  is  a  settled  general  rule  that 
Cro.  Car.  447;  and  see  Howard  v.  where  there  w  property  answering  the 
Conway,  1  Coll.  87;  Stephens  v.  description,  then  no  other  will  pass. 
Powys,  1  De  G.  &  J.  24.  Lands  be-  Thus  if  an  estate  is  situated  in  two 
ing  correctly  described  as  at  or  near  counties,  towns,  or  places,  A.  andB., 
A.,  in  the  parish  of  B.,  the  inaccurate  even  if  there  is  no  division  line,  and 
addition  of  their  being  in  the  testa-  the  whole  is  used  and  enjoyed  as  one 
tor's  occupation  would  not  defeat  tiie  property,  and  the  testator  devises 
gift.  White  V.  Birch,  36  L.  J.  (Ch.)  only  by  the  description  **  my  house, 
174;  but  see  Doe  v.  Parkin,  6  Taunt,  lands,  farms,  etc.,  in  A.,"  that  part 
321.  Under  the  description  "  my  of  the  estate  alone  which  is  in  A.  will 
farm  called  Wliiteacre,  in  the  occupa-  pass  by  the  gift.  Webber  v.  Stanley, 
tion  of  A.,"  lands  forming  part  of  the  16  C.  B.  (N.  S.)  698;  Pedley  v.  Dod<ls, 
farm,  but  not  occupied  by  A.,  would  be  L.  R.,  2  Eq.  819;  Smith  v.  Ridgway, 
included  in  the  devise.  GoodtiUe  v.  Id.,  1  Exch.  331;  Lister  v.  Pickford, 
Southern,  1  M.  &  S.  299;  Down  v.  34  Beav.  576;  Doe  v.  Oxenden,  3 
Down,  7  Taunt.  343;  and  see  in  re-  Taunt.  147;  4  Dow.  65;  but  see  Har- 
spect  to  such  kinds  of  description,  man  v.  Gumer,  35  Beav.  478.  The 
Slingsby  v.  Grainger,  7  H.  L.  Gas.  testator  had  purchased  a  house  and 
273,  per  Lord  Cranworth;  Press  v.  some  lands  situated  in  two  towns 
Parker,  2  Bins.  456;  Polden  v.  Bas-  from  A.,  and  he  devised  by  descri})- 
tard,  L.  R.,  1  Q.  B.  156;  Doe  v.  Mar-  tion  all  his  *^  house,  farm,  and  lands 
tin,  4  B.  &  Ad.  771;  Bodenham  v.  situate  in"  one  of  the  towns,  and  the 
Pritchard,  1  B.  &  G.  350;  Waite  v.  land  situate  in  the  other  town  was 
Morland,  12  Jur.  (N.  S.)  763.  held  not  to  be  included  in  the  gift. 

Description  consisting  of  Several  Doe  v.  Lyford,  4  M.  &  S.  550.  A 
Terms. — If  the  description  is  ambi^-  testator  possessed  four  pieces  of  land, 
nous,  it  is  a  leading  principle  that  if  A.,  B.,  C.,  and  D.,  all  held  under  one 
there  are  several  terms  of  the  descrip-  lease,  and  devised  the  A.,  B.,  and  C. 
tion  applied  to  the  subject-matter  of  tracts,  and  the  D.  tract  was  held  not 
the  ffift,  every  such  term  way  be  ma-  to  pass.  West  v.  Lawday,  11  H.  L. 
teriid,  and  if  there  is  property  corre-  Cas.  375.  On  the  other  hand,  a  de- 
sponding with  the  description  m  every  vise  mentioning  four  houses  as  given, 
X)articular,   it  alone  will  in  gc'nend  the  court  held  from  the  context  that 
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executory  agreements^  such  as  bonds,  policies  of  insurance, 
notes,  bills  of  exchange,  and  the  like.^  There  is,  of  course,  no 
power  to  reform  wills.*  The  relief  of  cancellation  may  be 
granted  with  respect  to  deeds  of  conveyance,  mortgages,  agree- 
iDcnts  concerning  land,  and  other  similar  transactions,  subject 
always  to  the  important  limitation  that  the  party  can  obtain  no 
adequate  remedy  at  law.'  With  respect  to  mistakes  in  awards, 
the  jurisdiction  exists,  but  will  be  exercised  only  within  very 
narrow  limits.  If  a  mistake  appears  on  the  face  of  the  award 
itself,  or  in  some  contemporaneous  writing,  or  is  voluntarily 
admitted  by  the  arbitrator,  or  he  states  circumstances  which 
clearly  show  an  error,  equity  may  relieve  by  setting  aside  or 
perhaps  correcting  the  award;  otherwise  there  is  no  ground  for 
interference.*  A  court  of  equity,  may,  perhaps,  under  special 
circumstances,  exercise  its  jurisdiction  by  correcting  mistakes  in 
judgments  and  decrees  and  other  records,  where  the  error  is 

tivo  were  meant  and  were  included  in  A.  was  held  entitled,  olthoagh  her 
the  devise.  Sampson  v.  ISampson,  L.  name  was  simply  Hannah,  and  she 
R.,  8  Eq.  479.  had  a  daughter  named  Clare  Hannah. 

Names  of  Beneficiai'ieH, — Cases  of   Adams  v.  Jones,  9  Hare,  485;  and 
mistakes  in  the  names  of  devisees  and    see  RyaU  v.  Hannam,   10  Beav.  536; 
legatees  are  very  numerous.     lu  very    Hodgson  v.  Clarke,  1  De  G.  F.  &  J. 
many  instances  the  ambiguity  is  such    394.     These  are  a  very  few  out  of  a 
that  extrinsic  evidence  is  necessary  to   great  number  of  examples  of  errors  in 
identify  the  person  intended.      This    tlie  names  and  descriptions  of  benefi- 
particular  kind  of  error  properly  be-    ciaries  which  have  been  corrected  by 
longSf  therefore,  to  the  geuersd  subject   the  context,  and  in  the  light  of  the 
of  extrinsic  evidence  in  aid  of  the  in-    surrounding  circumstances, 
terpretation  of  wills.     Where  there  is       ^  See  cases  cited  ante^  under  §  870. 
some  error  in  the  name,  the  benefi-       '  Sherwood  v.  Sherwood,  45  Wise, 
ciary  is    sometimes   connected  with    357. 
other  description  which  will  identify       •  See  ante,  §  870. 
the  individiml,  and  obviate  the  error       *  Mordue  v.  Palmer,  L.  R.,  6  Ch. 
by  bringing  it    within    the    maxim   22;  Morgan  v.  Mather,   2  Ves.    15; 
*'/a2fia  demonstraiio  non  nocet, "  B,  g,,    Knox  v.  Symmonds,  1  Id.  369;  Mills  v. 
a  bequest  to  A.  B.,  the  right  name,    Bowyers*  Soc.,  3  K.  &  J.  66;  Hough - 
with  the  erroneous  addition  "legiti-    ton  v.  Bankart,  3  De  G.  F.  &  J.  16; 
mate  son  of  C,"  has  been  sustained.    Haigh  v.  Haigh,  3  Id.  157;  Goodman 
Standen  v.  Standen,  2  Ves.  589;  Giles    v.  Sayers,  2  J.  &  W.  249;  Young  v. 
V.  Giles,  1  Keen,  688.     Where  a  de-    Walter,  9  Ves.  364;  Roosevelt  v.  Thur- 
vise  was  to  the  second  son  of  Edward    man,  1  Johns.  Ch.  220;  Bouck  v.  Wil- 
W.  of  a  certain  place,  the  second  son    ber,  4  Id.  405;  Underbill  v.  Van  Cort- 
of  Joseph  W.,  of  that  place,  was  held    land,  2  Id.  339;  17  Johns.  405;  Winship 
entitled  to  take.  LordCamoysv.Blun-    v.  Jewett,  1  Barb.  Ch.  173;  Hartshorn 
dell,  IH.  L.Cas.778.  Collateral descrip-   v.  Cuttrell,  1  Green's  Ch.  297;  Ryan  v. 
tions  of  the  beneficiary  are  often  sum-    Blunt,  1  Bev.  Eq.  386.     If  the  award 
cienttoidentify  him,  and  to  obviate  an   is  within  the  submission,  no  mistake 
error  in  his  name.     E,  g.,  under  a  be-    of  the  arbitrator,  either  of  law  or  of 
quest  to  William  A. ,  eldest   son  of   fact,  established  by  extrinsic  evidence 
Charles  A. ,  it  was  held  that  Andrew   will  be  a  ground  for  the  interference 
A.,  who  was  the  eldest  son,  was  enti-    of  equity.     The  subject  of  awards  and 
tied.     Pitcaim  v.  Brase,  Finch,  403;    of    the   proceedings  thereon    has   in 
and  see  Dowsett  v.  Sweet,  Ambl.  175;   many  states  been  so  regulated  by  stat- 
Stringer  v.    Gardiner,   4  De  G.  &  J.    ute,  that  the  jurisdiction  of  equity 
468.       Under  a  bequest  to   **  Clare   over  them  has  become  unimportant,  if 
Uannah,  the  wife  of  A.,"  the  wife  of   not  obsolete. 
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clerical  or  ministerial,  and  not  judicial,  and  there  is  no  other 
means  of  obtaining  the  relief.^  Where  an  instrument  has  been 
su' Tendered  or  discharged,  or  an  incumbrance  or  charge  has 
been  satisfied  through  mistake,  the  jurisdiction  may  be  exercised 
by  granting  such  relief  as  will  replace  the  party  entitled  in  his 
original  position,  either  by  setting  aside  the  formal  discharge, 
or  by  compelling  a  re-ezecution  of  the  instrument.'  The  juris- 
diction extends  to  the  settlement  of  accounts,  made  according 
to  the  intention  of  the  parties,  but  based  upon  or  involying  a 
mistake.  Belief  will  be  granted  as  the  circumstances  may 
require,  either  by  setting  aside  the  settlement,  or  by  permitting 
a  party  to  surcharge  or  falsify."  Finally,  the  equitable  juris- 
diction may  be  exercised  by  the  relief  of  a  pecuniary  recovery 
for  money  paid  under  a  mistake,  whenever  no  adequate  remedy 
can  be  obtained  by  an  action  at  law.*  The  affirmative  reliefs 
of  reformation  and  of  cancellation  are,  however,  subject  to  the 
limitation  that  they  are  never  conferred  against  a  bona  fide  pur- 
chaser for  value  and  without  notice.* 
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ACTUAL    FRAUD. 

ANALYSIS. 

§  872.  Objects  and  porposes. 

§  873.  Description;  essential  elements. 

§  874.  Four  forms  and  classes  of  fraud  in  equity. 

§  875.  Nature  of  actual  fraud. 

876-899.  First,  Misrepresentations. 

§  877.  I.  The  form;  an  affirmation  of  fact. 

§  878.  Misrepresentation  of  matter  of  opinion. 

§  879.  n.  The  purpose  for  which  the  representation  is  made. 

§  880.  Presumption  of  the  purpose  to  induce  action. 

§  881.  False  prospectuses,  reports,  and  circulars. 

^  Bamesly  ▼.  Powell,  1  Ves.  Sen.  1 19,  (Tenn. )  32;  Lemon  v.  Phoenix  etc.  Ins. 

284,  289;  Colwell  y.  Warner,  36  Conn.  Co.,  38  Conn.  294;  Scholefield  ▼.  Tem- 

224;  Loss  v.   Obry,  22  N.  J.  Eq.  52;  pier,  Johns.    165;   East  Ind.   Co.  ▼. 

Wheeler  v.Kirtland, 23  Id.  13;Gump*s  Donald,  9  Ves.  275;  East  Ind.  Co.  v. 

App.,  65  Pa.  St.  476;  Byrne  v.  Ed-  Neave,  6  Id.  173. 

monds,  23  Gratt.   200;    Kearney  y.  '  Gething  y.  Keighley,  L.  R.,  9  Cli. 

Sacer,  37  Md.  264;  Barthell  y.  Rod-  D.  547;  Stuart  y.  Sears,  119  Mass. 

erick,  34  Iowa,  517;  Palmer  v.  Beth-  143;  Russell  y.  The  Church,  65  Pa.  St. 

ard,  66  111.  529;  Chapman  y.  Hurd,  9;  McCrae  y.  Hollis,  4  Desau.  122; 

67  Id.  234;  Stites  y.  Wiedner,  35  Ohio  Mounin  y.  Beroujon,   51    Ala.    196; 

St.  555;  Pool  y.  Docker,  92  111.  501;  Bamett  v.   Bamett,  6  J.  J.  Marsh. 

Young  V.  Morgan,  9  Neb.  169;  but  see  499;  Waggoner  y.  Minter,  7  Id.  V73. 

Wardlaw  y.  Wardlaw,  50  Ga.  544.  *  See  ante,  §§  851,  869.                 ' 

•Swaggerty    y.  Neilson,  8    Baxt.  *  See  an^,  §  776. 
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§882.    in.  Untruth  of  the  statement. 
§§  883-8S9.     IV.  The  intention,  knowledge,  or  belief  of  the  party  making 

the  statement. 

§  884.     The  knowledge  and  intentionrequisite  at  law. 

§  885.    The  knowledge  or  intention  requisite  in  equity. 
§§  886-888.     Six  forms  of  fraudulent  miarepresentations  in  equity. 

§  889.    Hcquisites  of  a  misrepresentation  as  a  defense  to  the  specific  en- 
forcement of  contracts  in  equity. 
S§  80(X-897.    V.  Effect  of  the  representation  on  the  party  to  whom  it  i% 

made. 

§  890.     Ue  must  rely  on  it. 

§  891.    He  must  be  justified  in  relying  on  it. 

§  892.     When  he  is  or  is  not  justified  in  relying  on  it. 

§  893.  Information  or  means  of  obtaining  information  possessed  by  the 
parties  receiving  the  representation. 

§  894.     Knowledge  possessed  by  him;  patent  defects. 

§  895.  Wlien  the  knowledge  or  information  must  be  proved  and  not 
presumed. 

§  896.    Words  of  general  caution. 

§  897.    Prompt  disaflSrmanoe  necessary. 

§898.     VI.  Materiality  of  the  misrepresentation. 

§  899.     Effects  of  a  misrepresentation. 
§§  900-907.     Second.  Fraudulent  concealments. 

§  901.     General  doctrine;  duty  to  disclose. 

§  902.     When  duty  to  disclose  exists. 

§  903.     Concealments  by  a  vendee. 

§  904.     Concealments  by  a  vendor. 

§  905.  Kon-discloeure  of  facts  a  defense  to  the  specific  enforcement  of 
contracts  in  equity. 

§  906.     Concealments  by  buyers  on  credit. 

§  907^    Contracts  and  transactions  essentially  fiudciary;  suretyship. 
§§  908-909.     Liability  of  principals  for  the  fraud  of  their  agents. 
§§  910-921.     Third.  Jurisdiction  of  equity  in  cases  of  fraud 

§  911.    Fundamental  principles  of  the  jurisdiction. 

§  912.    The  English  doctrine. 

§  913.    Exception:  fraudulent  wills. 

§  914.     The  American  doctrine. 

§  915.    Incidents  of  the  jurisdiction  and  relief. 

§  916.     The  same;  ^luniiff  particeps  dolt;  ratification. 

§  917.     The  same;  promptness;  delay  through  ignorance  of  the  fraud. 

§  918.    Persons  against  whom  relief  is  granted;  bona  fide  purchasers. 

§919.  Particular  instances  of  the  jurisdiction;  judgments;  awards; 
fraudulent  devises  and  bequests;  preventing  acts  for  the  bene- 
fit of  others;  suppressing  instruments. 

§  920.    The  same;  appointment  under  powers;  marital  rights;  trusts. 

§  921.  The  statute  of  frauds  not  an  instrument  for  the  accomplishment 
of  fraud. 

§  872.  Ol\{eots  and  Purposes.~Fraud,  in  some  of  its  phases, 
has  long  been  an  occasion  for  the  exercise  of  jurisdiction  both  at 
law  and  in  equity.    The  various  reliefs  on  the  ground  of  fraud 
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which  are  possible  from  the  natnre  of  the  legal  and  the  equita- 
ble modes  of  procedure  and  remedies,  are  the  following:  At  law 

(1)  the  affirmative  relief  of  rescission,  whereby  the  defrauded 
l^arty  is  permitted  to  rescind  the  contract  or  other  transaction — 
or,  more  accurately,  to  treat  it  as  rescinded — to  restore  himself 
thereby  to  his  original  position  of  right,  and  by  means  of  an  ap- 
propriate action  to  recover  back  the  money  or  other  property  of 
which  he  had  been  deprived,  or  which  he  had  parted  with; 

(2)  the  affirmative  relief  whereby  the  defrauded  party  suffers  the 
transaction  to  stand,  and  by  action  recovers  pecuniary  damages 
as  compensation  for  the  injury  sustained  by  him  from  the  deceit; 

(3)  defensive  relief,  whereby  the  party  sets  up  the  fraud  as  a 
defense,  and  thereby  defeats  any  action  brought  to  enforce  the 
apparent  fraudulent  obligation.  In  equity  (1)  the  affirmative 
relief  of  cancellation,  whereby  the  defrauded  party  procures  an 
instrument,  obligation,  transaction,  or  other  matter  affecting  his 
rights  and  liabilities  to  be  set  aside  and  annulled,  and  himself 
to  be  restored  to  his  original  position  of  right,  and  as  a  conse- 
quence to  re-establish  his  title,  or  to  recover  possession  and  en- 
joyment of  property; '(2)  the  affirmative  relief  of  reformation  by 
which  a  written  instrument  is  corrected,  and  perhaps  re-executed, 
when  through  fraud  of  the  other  party  it  failed  to  express  the 
real  relations  which  existed  between  the  two  parties;  (3)' the 
affirmative  relief  of  a  pecuniary  recovery  where  the  liability  arose 
from  the  fraud  of  the  other  party,  and  no  cancellation  is  neces- 
sary as  the  foundation  of  the  recovery;  (4)  defensive  relief, 
whereby  the  fraud  is  set  up  by  way  of  defense  to  defeat  any  salt 
brought  to  enforce  an  apparent  obligation  or  liability.  In  the 
discussions  of  the  present  and  the  following  sections,  I  propose, 
in  the  first  place,  to  describe  the  nature  of  fraud  in  equity,  actual 
and  constructive,  to  explain  the  essential  elements  entering  into 
the  conception  of  it,  to  define  its  kinds  and  classes,  to  enumerate 
its  most  important  instances,  and  to  show  the  various  forms 
which  it  ordinarily  assumes  in  the  affairs  of  mankind.  In  the 
second  place,  I  shall  describe  the  equitable  jurisdiction  occa- 
sioned by  fraud,  define  its  extent  and  limits,  explain  the  princi- 
ples which  regulate  its  exercise,  and  enumerate  the  important 
instances  of  its  exercise,  and  the  various  reliefs,  affirmative  and 
defensive,  which  are  thereby  granted.  The  full  treatment  of 
Bome  of  these  peculiar  reliefs,  such  as  cancellation  and  reforma- 
tion, is  postponed  to  a  subsequent  chapter.  This  discussion 
deals  with  fraud  in  equity,  and  will  only  refer  incidentally,  and 
by  way  of  illustration,  to  fraud  at  law.      Whatever  amounts  to 
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fraud,  accordiDg  to  the  legal  conception,  is  also  fraud  in  the 
equitable  conception ;  but  the  converse  of  this  statement  is  not 
true.  The  equitable  ^theory  of  fraud  is  much  more  comprehen- 
sive than  that  of  the  law,  and  contains  elements  entirely  differ- 
ent from  any  which  enter  into  the  legal  notion. 

§873.  Desoriptioa:  Essential  Elements. — It  is  utterly 
impossible  to  formulate  any  single  statement  which  shall  ac- 
curately define  the  eqaitable  conception  of  fraud,  and  which 
shall  contain  all  of  the  elements  which  enter  into  that  concep- 
tion; these  elements  are  so  various,  so  different  under  the  dif- 
ferent circumstances  of  equitable  cognizance,  so  destitute  of 
any  common  bond  of  unity,  that  they  can  not  be  brought  within 
any  general  formula.  To  attempt  such  a  definition  would  there- 
fore be  not  only  useless  but  actually  misleading.  It  has  been 
shown  in  a  former  chapter,^  that  the  jurisdiction  of  chancery 
was  originally  rested  upon  two  fundamental  notions,  equity  and 
conscience,  or  good  faith.  The  first  of  these  embraced  all  cases 
where  a  party,  acting  according  to  the  rules  of  the  law,  and  not 
doing  anything  contrary  to  conscience  or  good  faith,  might  ob^ 
tain  an  undue  advantage  over  another,  which,  though  strictly 
legal,  equity  would  not  permit  him  to  retain.  The  second  em- 
braced all  those  cases  where  a  party,  although  perhaps  still 
keeping  within  the  limits  of  the  strict  law,  so  as  to  be  sustained 
by  the  law  courts,  had  committed  some  unconscientious  act  or 
breach  of  good  faith,  and  had  thereby  obtained  an  undue  ad- 
vantage over  another,  which  advantage,  even  though  legal, 
equity  would  not  suffer  him  to  retain.  The  relief  given  by  equity 
in  all  cases  of  fraud  is  plainly  referable  to  this  second  head  of 
the  original  jurisdiction.  Every  fraud,  in  its  most  general  and 
fundamental  couception,  consists  in  obtaining  an  undue  advan- 
tage by  means  of  some  act  or  omission  which  is  unconscien- 
tious or  a  violation  of  good  faith  in  the  broad  meaniug  given  to 
the  term  by  equity — the  bona  fides  of  the  Boman  law.  Further- 
more, it  is  a  necessary  part  of  this  conception  that  the  act  or 
omission  itself,  by  which  the  undue  advantage  is  obtained, 
should  be  willful;  in  other  words,  should  be  knowingly  and  in- 
tentionally done  by  the  party;  but  it  is  not  essential  in  the 
equitable  notion,  although  it  is  in  the  legal,  that  there  should 
be  a  knowledge  of  and  an  intention  to  obtain  the  undue  advan- 
tage which  results.  The  willfulness  of  the  act  or  omission  is  the 
element  which  distinguishes  fraud  from  other  matters  by  which 
an  undue  advantage  may  be  obtained  so  as  to  furnish  an  occa- 
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sion  for  the  equitable  jurisdiction.  Thus  it  has  been  shown 
that  in  accident,  an  occurrence  external  to  the  parties  hap- 
pens without  any  intent  or  other  mentaj  condition,  and  an 
undue  advantage  thereby  accrues  to  one  of  them.  In  mis- 
take there  is  indeed  a  mental  condition  or  conviction  of 
the  understandiug,  but  it  wholly  results  from  ignorance  or  mis- 
apprehension, and  prevents  the  free  action  of  the  will;  there  is, 
therefore,  a  complete  absence  of  willfulness  or  intention  in  the 
true  and  legal  meaning  of  those  terms.  In  all  phases  of  fraud, 
on  the  other  hand,  there  is  a  mental  condition,  a  conviction  of 
the  understanding,  a  free  operation  of  the  will,  and  an  inten- 
tion to  do  or  omit  the  very  act  by  which  the  undue  advantage 
is  obtained.  The  following  description  is  perhaps  as  complete 
and  accurate  as  can  be  given  so  as  to  embrace  all  the  varieties 
recognized  by  equity.  Fraud  in  equity  includes  all  willful  or 
Intentional  acts,  omissions,  and  concealments,  which  involve  a 
breach  of  either  legal  or  equitable  duty,  trust,  or  confidence, 
and  are  injurious  to  another,  or  by  which  an  undue  or  uncon- 
scientious advantage  over  another  is  obtained.^ 

§  874.    Four  Forms  and  Classes  of  Fraud  in  Equity. — 
In  the  leading  and  celebrated  case  of  Earl  of  Chesterfield  v. 

'  This  general  statement,  to  which  I  connivance,  with  intent  to  deceive  an- 
have  added  the  necessary  terms  "will-  other  party  thereto,  or  to  induce  him 
ful  or  intentional,"  is  given  slightly  to  enter  into  the  contract:  1.  The  sag- 
varied  by  Mr.  Fonblanque,  1  Fonb.  gestion,  as  a  fact,  of  that  which  is  not 
£q.,  bk.  1,  ch.  2,  §  3;  adopted  by  true,  by  one  who  does  not  believe  it  to 
Judge  Story,  1  Eq.  Jur.,  §  187,  and  by  be  ^e;  2.  The  positive  assertion,  in 
Mr.  Kerr,  Fraud  &  M. ,  p.  42.  It  is  a  manner  not  warranted  by  the  infor- 
plain  that  the  definitions  sometimes  mation  of  the  person  making  it,  of 
given  by  text- writers  and  judges,  in  that  which  is  not  true,  though  he  be- 
M'hich  "artifice,"  "trick,"  "subter-  lieves  it  to  be  true;  3.  The  suppres- 
fuge,"  "circumvention,"  "cunning,"  sion  of  that  which  is  true,  by  one 
and  like  terms  are  employed  as  neces-  having  knowledge  or  belieif  of  the 
saiy  ingredients  of  fraud,  are  inaccu-  fact;  4.  A  promise  made  without  any 
rate  aud  misleading  when  applied  to  intention  of  performing  it;  5.  Any 
the  equitable  conception;  ana  are  not  other  act  fitted  to  deceive." 
even  appropriate  in  describing  fraud  "  Constructive  fraud  consists:  1.  In 
at  law.  It  would  also  be  veiy  im-  any  breach  of  duty  which,  without  an 
proper  to  include  "an  intent  to  de-  actually  fraudulent  intent,  gains  an 
ceive"  as  one  of  the  essential  elements  advantage  to  the  person  in  fault,  or 
of  fraud  in  eqiiity.  The  proposed  civil  anyone  claiming  under  him,  by  mis- 
code of  New  York  cives  the  following  leading  another  to  his  prejudice,  or  to 
definitions  of  fraud  as  affecting  the  the  prejudice  of  any  one  claiming 
entering  into  contracts  (§§  757,  758)  under  him;  2.  In  any  such  act  or 
which  are  adopted  by  the  present  omission  as  the  law  specially  declares 
civil  code  of  California  (§§  1572,  1573).  to  be  fraudulent,  without  respect  to 
These  defiuitions,  in  accordance  with  actual  fraud."  These  codes  give  a 
the  plan  of  these  co<les,  embrace  both  further  and  somewhat  different  defi- 
fraud  in  equity  and  at  law.  "Actual  nition  of  fraud  or  "deceit"  as  the 
fi'aud,  within  the  meaning  of  this  ground  of  an  obligation  imposed  by 
chapter  [t.  e.,  on  contracts]  consists  in  uiw,  and  of  a  legal  action  for  dam* 
any  of  the  following  acts,  committed  ages.  N.  Y.  Civ.  Code,  §  849;  Cal. 
by  a  party  to  the  contract,  or  with  his  Qv.  Code,  §  1710. 
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Janssen,  Lord  Hardwicke,  while  not  attempting  to  formulate  any 
general  definition,  arranged  all  the  forms  of  fraud,  recognized 
by  equity,  in  four  classes;  a  division  based  upon  their  intrinsic 
qualities,  and  which  has  been  followed  by  nearly  all  subsequent 
writers  and  judges.  These  classes  are:  (1)  Frauds  which  are 
actual,  arising  from  facts  and  circumstances  of  imposition;  (2) 
Frauds  apparent  from  the  intrinsic  nature  and  subject  of  the 
bargain  itself;  (3)  Frauds  presumed  from  the  circumstances  and 
condition  of  the  parties;  (4)  Frauds  which  are  an  imposition 
and  deceit  on  third  persons  not  parties  to  the  transaction.*  In 
pursuance  of  the  order  which  seems  to  be  simple  and  natural, 
I  shall  include  and  treat  under  the  description  of  actual  fraud, 
those  cases  only  which  belong  to  the  first  of  these  four  classes. 
In  all  of  them,  and  this  seems  to  be  the  essential  distinction  be- 
tween actual  and  constructive  fraud,  there  is  the  element  of  fals- 
ity in  fact,  and  the  knowledge  of  the  falsity  and  the  intention 
to  deceive  in  a  modified  and  partial  manner  at  least,  in  equity 
no  less  than  in  the  law.  In  the  three  other  classes  there  is  no 
necessary  element  of  falsity  in  fact,  and  the  fraud  in  each  of 
til  em  arises  rather  from  motives  of  expediency  and  policy 
than  from  any  intent  of  the  parties.' 

'  Earl  of  Chesterfield  v.  Janssen,  2  nature  and  drcnmstanoes  of  the  trans 
Ves.  Sen.  125;  1  Atk.  301;  1  "Ec^.  action,  as  being  an  imposition  and  de- 
Lead.  Cas.  773  (4th  Am.  ed.)  In  his  ceit  on  other  persons  not  parties  to  the 
most  instmctive  ooinion,  Lord  Hard-  fraudalent  agreement.  It  may  sound 
H-icke  said  upon  tnis  pe^cular  sub-  odd  that  an  agreement  may  be  in- 
ject: "This  court  has  an  undoubted  fected  by  being  a  deceit  on  other& 
jurisdiction  to  relieve  against  every  not  parties;  but  such  there  are,  and 
species  of  fraud.  First,  then,  fraua,  against  such  there  has  been  relief.  Of 
which  is  dolus  malus,  may  be  actual,  thiskind  have  been  marriage  brokerage 
arising  from  facts  and  circumstances  contracts,  neither  of  the  parties  therem 
of  imposition,  which  is  the  plainest  being  deceived;  but  they  tend  neces- 
case.  Seeondlyf  it  may  be  apparent  sarily  to  the  deceit  on  one  party  to 
from  the  intrinsic  nature  and  subject  the  marriage,  or  of  the  parent,  or  of 
of  the  bargain  itself,  such  as  no  man  the  friend.  [He  adds  some  further 
in  his  senses  and  not  under  delusion  illustrations  and  explanations  of  this 
would  make  on  the  one  hand,  and  as  fourth  class,  and  then  says:]  "  The 
no  honest  and  fair  man  would  accept  last  head  of  fraud  on  which  there  has 
on  the  other,  which  are  unequitable  been  reUef  is  that  which  Infects  catch- 
and  unconscientious  bargains.  A  third  ing  bargains  with  heirs,  reversioners, 
kind  of  fraud  is  that  which  may  be  or  expectants,  in  the  life  of  their 
presumed  from  the  circumstances  and  fathers.  These  have  generally  beeu 
condition  of  the  parties  contracting;  mixed  cases,  compounded  of  all  or 
and  this  goes  further  than  the  rule  of  several  species  of  fraud;  there  being 
law,  which  is,  that  it  must  be  proved  sometimeaproof  of  actual  fraud,  which 
not  presumed;  but  it  is  wisely  es-  is  always  decisive."  Lord  Hardwicke 
tabliahed  in  this  court  to  prevent  tak-  plainly  does  not  intend  in  this  last  in- 
ing  surreptitious  advantage  of  the  stance  to  add  a  fifth  and  distinct  c^ass; 
weakness  or  necessity  of  another  which  he  is  simply  giving  a  special  instance 
knowingly  to  do  is  equally  against  or  form,  which  may  fall  wholly  or 
conscience  as  to  take  advantage  of  his  partly  into  one  or  more  of  the  four  pre- 
ignorance.    A  fourth  kind  of  fraud  cedrng  classes. 

may  be  collected  or  inferred,  in  the  '  The  following  extract  shows  the 

consideration  of  this  court,  from  the  opinion  of  one  of  the  ablest  of  modem 
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§  875.  Nature  of  Actual  Fraud. — Although  it  is  not  possi- 
ble to  give  any  complete  definition  of  f  raud,  yet  it  is  possible  to 
describe  the  varioas  elements  which  are  essential  to  the  con- 
ception of  actual  fraud.  In  the  vast  majority  of  instances 
actual  fraud  occurs  in  negotiations  or  dealings  which  are  inci- 
dents of  some  agreement  executed  or  executory.  Even  in  trans- 
actions which  are  not  agreements,  such  as  the  execution  of  a 
will,  the  operation  and  effect  of  fraud  are  the  same  as  in  the 
case  of  agreements.  There  are  undoubtedly  some  special  trans- 
actions capable  of  being  affected  by  fraud,  which  can  not  readily 
be  brought  within  this  general  description — ^as,  for  example, 
the  fraudulent  obtaining  of  a  judgment  at  law.  These  special 
cases  will  be  considered  by  themselves.  With  all  these  varie- 
ties of  external  form,  actual  fraud  in  the  numberless  agree- 
ments, transactions,  and  dealings  of  mankind  may,  in  its  in- 
trinsic nature,  be  reduced  to  two  essential  forms,  false  repre- 

cquity  judges,  concerning  the  differ-  and  in  one  important  particular  it 
cnce  between  ^'actual  fraud"  in  equity  conflicts  with  direct  docisions.     It  is 
as  well  as  at  law,  and  constructive  finally  settled  that  at  law  there  can 
fraud.     In  Smallcombe's  Case,  L.  R.,  be  no  fraud  without  moral  culpability; 
3  £q.  769,  771,  Lord  Romilly  said:  but  in  equity  even  actual  fraud  may 
"I  must  say,  that  to  treat  such  a  exist   without   the    knowledge    and 
transaction    as    a  fraud,   is,   in    my  wrongful  intent  which  constitute  the 
opinion,  to  confound  moral  principles  immorality    at    law.      Furthermore, 
and  to  introduce  an  element  of  great  the  phrase  "constructive  fraud,"  or 
confusion  into  the  doctrine  of  courts  "equitable   fraud,"    has   been    con- 
of  equity,  the  fundamental  principle  stantly  used  by  courts  from  the  ear- 
of  which,  as  regards  fraud,  is,  as  it  liest  uay;  and  it  would  produce  great 
appears  to  me,  that  nothing  can  bo  confusion  to  refuse  the  name  "  fraud" 
called    fraud,    and    nothing    can    be  to  those  acts  which  hsivo  hitherto  con- 
treated  as  fraud,  except  an  act  which  stituted  constructive  fraud,  and  to 
involves   grave  moral  guilt.     1   feel  describe  them  by  some  other  term, 
strongly,  and  I  have  trequently  en-  The  settled  terminology  of  the  law  is 
deavored  to  point  out  the  injurious  oneofitsmost  important  features.    Al- 
consequence  of  allowing  such  expres-  though  this  division  is  not  followed  by 
6  ions  to  be  used  as  'equitable  fraud,'  all  writers — e.  g.y  Story  and  Snell — yet 
or  'that  which  courts  of  equity  call  "actual" and  "constructive"  in  equity 
fraud,*  or  'constructive  fraud,'  when  are  separated  by  a  very  clear  and  cer- 
in  fact  no  act  has  been  done  by  any  tain  line.    The  essential  fact  in  acvual 
one  which  involves  moral  culpability,  fraud  is  untruth.    In  the  law  it  must 
The  only  exception  that  I  am  aware  be  willful — a  falsehood;  in  equity  it 
of  is,   that  the  phrase  '  constructive  may  be  but  is  not  necessarily  willful, 
fraud '  has  sometimes  been  applied  to  In  constructive  fraud  there  is  no  neces- 
cases  where  an  innocent  partner  has  saryuntruth.  Theequitableconception 
been  made  liable  for  the  fraudulent  of  constructive  fraua  embraces  a  great 
acts  of   his  copartner.    The  expres-  varietyof  transactions;  some  are  alNK>- 
sion  is  not  a  proper  one  even  there,  lutely  void  from  illegality,  others  are 
because  the  innocent  party  has  been  voidable,  others  still  simply  have  a  pre- 
guilty  of  no  fraud,  but  he  is  in  many  sumption  against  their  validity,  and  re- 
cases  properly  made  liable  for,  and  quire  affirmative  proof  of  theirfaimess. 
compelled  to  redress,  the  wrong  com-  tn.  constructive  fraud  the  invalidity 
mitted  by  his  really  fraudulent  copart-  arises  from  general  motives  of  policy, 
uer."    It  should  be  observed  that  this  good  morals,  and  fair  dealing,  and  not 
opinion  of  Lord  Romilly  is  opposed  to  from  the  fact  of  untruth, 
that  of  very  many  equally  able  judges, 
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sentation  and  fraudulent  concealments — suggestio  falsi  and  sup- 
presaio  veri.  The  discussion  of  actual  fraud  maiuly  consists, 
therefore,  iu  analyzing  these  two  forms  and  in  detemining  their 
necessary  constituents. 

§  876.  First.  Misrepresentations. — A  misrepresentation, 
in  order  to  constitute  fraud,  must  contain  the  following  essen- 
tial elements:  (1)  Ifcs  form  as  a  statement  of  fact;  (2)  Its  pur- 
pose of  inducing  the  other  party  to  act;  (3)  Its  untruth;  (4) 
The  knowledge  or  belief  of  the  party  making  it;  (5)  The  be- 
lief, trust,  and  reliance  of  the  one  to  whom  it  is  made;  (6)  Its 
materiality.     These  elements  will  be  examined  separately. 

§  877.  I.  The  Form :  An  Afltenation  of  Fact.— A  misrep- 
resentation must  be  an  affirmative  statement  or  affirmation  of 
some  fact,  in  contradistinction  to  a  concealment  or  failure  to 
disclose,  and  to  a  mere  expression  of  opinion.^  In  the  great 
majority  of  instances  it  is  made  by  means  of  language  written 
or  spoken;  but  it  may  consist  of  conduct  alone,  of  external 
acts,  when,  through  this  instrumentality,  it  is  intended  to  con- 
vey the  impression,  or  to  produce  the  conviction,  that  some  fact 
exists,  and  such  result  is  a  natural  consequence  of  the  acts.* 

^In  Jennings  v.  Broughton,  5  De  Garathere,  40  Ind.  90;  Babcock  v. 
G.  M.  &  G.  l2o;  17  Beav.  234,  which  Case,  61  Pa.  St.  427;  Thorn  y.  Hel- 
was  brought  to  set  aside  the  sale  of  mer,  4  Abb.  App.  Dec.  408;  Morris 
shares  in  a  certain  mine  on  account  Canal  Co.  v.  Emmett,  9  Paige,  168; 
of  misrepresentations  by  tUe  vendors,  Stebbins  v.  Eddy,  4  Mason,  414; 
Knight  Bruce,  L.  J.,  stating  the  req-  Winston  y.  Gwathmey,  8  Bi.  Mon.  19; 
uisites  of  a  misrepresentation,  said  Suessenguth  y.  Bingenheimer,  40 
(p.  130):  **  First,  iutlie  statements  or  Wise.  370;  Gifford  v.  Carvill,  29  Cal. 
representations  concerning  the  mine,  589;  Pike  y.  Fay,  101  Mass.  134,  137; 
was  there  any  untrue  assertion  mate-  Cooper  y.  Lovering,  106  Id.  77,  79; 
rial  in  its  nature,  that  is  to  say,  which,  Taylor  y.  Fleet,  1  Barb.  471;  Ober- 
taken  as  true,  aidded  substantially  to  lander  y.  Spiess,  45  N.  Y.  175;  New 
the  value  or  promise  of  the  mine,  and  Brunswick  etc.  Ry.  y.  Conyb^re,  9 
was  not  evidently  conjectural  merely?"  H.  L.  Cas.  711;  1  De  G.  F.  &  J.  678; 
Doggett  y.  Emerson,  3  Story,  700;  Attwood  y.  Small,  6  CL  &  Fin.  232; 
Hou^^h  V.  nichardson,  3  Id.  659;  Dan-  Lowndes  v.  Lane,  2  Cox,  363;  Winch 
iel  V.  Mitchell,  1  Id.  172;  Warner  y.  y.  Winchester,  1  V.  &  B.  375. 
Daniels,  1  Wood.  &  M.  90;  Hammatt  v.  '  It  was  so  held  in  Loy^  v.  Hicks, 
Emerson,  27  Me.  308;  Stone  v.  Denny,  2  Y.  &  C.  Exch.  46,  where  fictitious 
4  Met.  151;  Hazard  v.  Irwin,  18  Pick,  and  fraudulent  experiments  were  per- 
95;  Kohrschneider  y.  Knickerbocker  formed,  so  as  to  induce  a  party  to 
Ins.  Co.,  76  K.  Y.  216,  Verplanck  y.  enter  into  a  contract  concerning  a  pat- 
Van  Buren,  76  Id.  247;  Dambmann  y.  ent  right.  See,  also,  Craw^iay  v. 
Sahulting,  75  Id.  55,  61 ;  Baardsley  v.  Thompson,  4  ^L  &  G.  357,  387;  McCall 
Duntley,  69  Id.  577;  Perkins  v.  Par-  y.  Davis,  56  Pa.  St.  (6  P.  F.  Sm.)  431. 
tridgo,  30  N.  J.  Eq.  82;  Leutz  v.  The  point  is  also  illustrated  by  Denny 
Eamhart,  12  Heisk.  711;  Derrick  v.  v.  Hancock,  L.  B.,  6  Ch.  1,  although 
Lamar  Ins.  Co.,  74  HL  404;  McShane  the  decision  was  rested  upon  misde- 
y.  Hazlehurst,  50  Md.  107;  Cowles  v.  scription  rather  than  fraudulent  mis- 
Watson,  14  Hun.  41;  Slaughter's  representation.  A  purchaser  was  so 
AdmV  v.  Gerson,  13  Wall.  379;  Mc-  misled  as  to  their  boundaries  by  the 
Aleer  v.  Horsey,  35  Md^  430;  Priutup  appearance  of  the  grounds,  that  the 
y.  Fort,  40    Geo.    270;   Bowman  v.  contract  was  not  enforced.     This  was. 
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A  misrepresentation  of  the  law  is  not  considered  as  amounting 
to  fraud,  because,  as  it  is  generally  said,  all  persons  are  presumed 
to  know  the  law;  and  it  might  perhaps  be  added,  that  such  a 
statement  would  rather  be  the  expression  of  an  opinion  than 
the  assertion  of  a  fact.^  A  statement  of  intention  merely  can 
not  be  a  misrepresentation  amounting  to  fraud,  since  such  a 
statement  is  not  the  affirmation  of  any  external  fact,  but  is  at 
most  only  an  assertion  that  a  present  mental  condition  or  opin- 
ion exists.'  That  the  fact,  however,  concerning  which  the  state- 
ment is  made,  in  future,  does  not  of  itself  prevent  the  misrep- 
resentation from  being  fraudulent.  The  statement  of  matter  in 
the  future,  if  affirmed  as  a  fact,  may  amount  to  a  fraudulent 
misrepresentation,  as  well  as  a  statement  of  a  fact  as  existing  at 
present.' 

of  course,  a  mistake  of  his;  bat  the  intention,  abaolate  in  form,  deliber- 
mistake  consisted  of  his  obtaining  from  atcly  made  for  the  porpose  of  iniiu- 
the  appearance  an  impression  which  encins  the  conduct  of  the  other  party, 
was  natural,  but  was  at  the  same  time  and  then  acted  upon  by  him,  is  cener< 
contrary  to  the  real  fact;  the  appear-  ally  the  source  of  a  right,  ana  may 
ance  thus  operated  as  a  misdescrip-  amount  to  a  contract,  enforceable  as 
tion.  When  two  parties  have  made  such  by  a  court  of  equity.  See  De 
an  agreement,  and  in  reducing  it  to  Beil  v.  Thomson,  3  ceav.  469;  12 
w^riting,  one  of  them  knowingly  alters  CI.  &  Fin.  61  n;  Hammersloy  v.  De 
it  in  a  material  manner,  and  procures  Biel,  Id.  45;  Bold  v.  Hutchinson, 
the  other  to  execute  or  to  accept  the  20  Beav.  250;  5  De  G.  M.  i 
writing  in  ignorance  of  the  alteration,  G.  558;  Neville  v.  Wilkinson,  1  Bro. 
this  conduct  is  fraud.  Kilmer  v.  Ch.  543;  Money  v.  Jordan,  2  Bo  G. 
Smith,  77  N.  Y.  226;  Hay  v.  Star  M.&G.  318,  332,  ;>er  Lord  Cranworth; 
Ins.  Co.,  77  Id.  235;  Rider  v.  Powell,  Ainslie  v.  Medlycott,  9  Ves.  13,  21  per 
28  Id.  310.  Sir  Wm.  Grant;  Jameson  v.  Stein,  21 

'  Eaglesfield  v.  Marquis  of  London-  Beav.  5;  Gale  v.  Liudo,  1  Vem.  475; 
derry,  L.  R,,  4  Ch.  D.  693;  Rashdall  Scott  v.  Scott,  1  Cox,  366;  Maun.sell 
v.  Ford,  L.  R.,  2  Eq.  760,  754;  Upton  v.  White,  4  H.  L.  Caa.  1039,  1056, 
v.  Tribilcock,  1  Otto,  45;  Grant  v.  per  Lord  Cranworth;  1  Jo.  &  Lat.  533, 
Grant,  56  Me.  573;  Reed  v.  Sidencr,  657;  Loxley  v.  Heath,  27  Beav.  523; 
32  Ind.  373;  Drake  v.  Latham,  60  111.  1  De  G.  F.  &  J.  489;  Moore  v.  Hart, 
270;  Fish  v.  Cleland,  33  111.  238,  243;  1  Vem.  110,  201;  Luders  v.  Anstey.  4 
Stbt.  Belfast  v.  Boon,  41  Ala.  50,  68;  Ves.  601;  6  Id.  213;  Saunders  v.  Cra- 
Smitherv.  Calvert,  44  Ind.  242;  Upton  mer,  3  Dr.  &  War.  87;  Montgomery 
V.  Englehart,  3  DiU.  496;  People  v.  v.  Reilly,  1  BKgh  (N.  S.)  364;  Payne 
San  Francisco,  27  Cal.  655;  Jordan  v.  v.  Mortimer,  1  Giff.  118;  4  De  G.  & 
Stevens,  61  Me.  78.  It  has  been  J.  447;  Skidmore  v.  Bradford,  L.  R., 
shown  in  the  preceding  section,  that  8  Eq.  134.  Moorhouse  v.  Colvin,  15 
when  a  party  has  been  led  to  act  in  Beav.  341;  Caton  v.  Caton,  L.  R.,  2 
ignorance  or  mistake  of  the  law  H.  L.  127,  142. 
through  the  inequitable  conduct  of  ^  Piggott  v.  Stratton,  1  De  G.  F.  & 
another,  he  may  oe  relieved  on  the  J.,  33,  49,  per  Lord  Ch.  Campbell, 
ground  oi  mistake;  see  anto,  §847.         who  says  the  doctrine  is  "well  es- 

« Citizens'  B'k  v.  First  Nat.  B'k  of  tablished,  that  if  A.  deliberately 
N.  O.,  L.  R.,  6  H.  L.  352;  Jorden  v.  makes  an  assertion  to  B.,  intending  it 
Money,  6H.  L.  Cas.  185;Long  v.  Wood-  to  be  acted  upon  by  B. ,  and  it  is  acted 
man,  58  Me.  49;  Grove  v.  Hodges,  upon  by  B.,  A.  is  estopped  from  say* 
55  Pa.  St.  (5  P.  F.  Sm.)  604,  619.  ing  that  it  is  not  true.     If  it  turns  out 

It  must  not  be  understood  that  no  to  be  false,  A.  is  answerable  for  the 
rights  would  flow  from  such  a  state-  damage  which  may  have  accrued  to  B., 
ment.    A  representation  of  a  future   and  B.  is  entitled,  in  respect  of  any- 
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§  878.  Misrepresentations  of  Matter  of  Opinion. — Since 
the  very  corner-stone  of  the  doctrine  is,  that  the  statement 
must  be  an  affirmation  of  a  fact,  it  has  sometimes  been  said, 
but  very  incorrectly,  that  a  misrepresentation  can  not  be  made 
of  a  matter  of  opinion.  The  true  rule  is  that  a  fraudulent  mis- 
representation can  not  itself  be  the  mere  expression  of  an  opinion 
held  by  the  party  making  it.  The  reason  is  very  simple;  while 
the  person  addressed  has  a  right  to  rely  on  any  assertion  of  a 
fact,  he  has  no  right  to  rely  upon  the  mere  expression  of  an 
opinion  held  by  the  party  addressing  him,  in  whatever  language 
such  expression  be  made;  he  is  assumed  to  be  equally  able  to 
form  his  own  opinion,  and  to  come  to  a  correct  judgment  in 
respect  to  the  matter,  as  the  party  with  whom  he  is  dealing; 
and  can  not  justly  claim,  therefore,  to  have  been  misled  by  the 
opinion,  however  erroneous  it  may  have  been.^  For  this  reason 
the  general  praise  of  his  own  wares  by  a  seller,  commonly  called 
"  puffing,"  for  the  purpose  of  enhancing  them  in  the  buyer's  esti- 
mation, has  always  been  allowed  provided  it  is  kept  within  reason- 
able limits;  that  is,  provided  the  praise  is  general,  and  the  lan- 
guage is  not  the  positive  affirmation  of  a  specific  fact  affecting  the 
quality,  bo  as  to  be  an  express  warranty,  and  is  not  the  intentional 
assertion  of  a  specific  and  material  fact,  known  to  the  party  to  be 
false,  so  as  to  be  a  fraudulent  misrepresentation.'  The  foregoing 

thing  done  in  the  belief  that  it  was  siatent  in  this  result,  with  the  rale 

true,  to  object  to  any  denial  of  its  that  no  equitable  estoppel  arises  from 

truth  by  A.:"  Hutton  v.  Ilossiter,  7  a  m^re  promise. 
I>e  G.  M.  &  G.,  9.  22,  23;  Hawes  v.        *  Jennings  v.  Broughton,  6DoG.  M. 

Marchant,   1  Curtis,  136;  LobdeU  ▼.  &  G.,  125;  Mead  v.  Bunn,  32  N.  Y. 

Baker,  3  Met.  469;  Osgood  v.  Nichols,  275;  Sawyer  v.  Prickett,  19  Wall.  146; 

6  Gray,  420;  Audenried  v.  Betteley,  5  Hepburn  v.  Dunlop,  1  Wheat.  189;Haz- 

Allen,  384;  Plumcr  v.  Lord,  9  Alien,  ard  v.  Irwin,  18  Pick.  95,  105;  Watts 

455;  Kimball  v.  iEtna  Ins.  Co.,  9  Id.  v.  Cummins,  50  Pa.  St.  (9  P.  F.  Sm.) 

540;Langdon  v.  Doud,  10 Id.  433,  437;  84;  Curry  v.  Keyser,  30  lud.  214;  Sie- 

Andrews  v.  Lyons,  11  Id.  349;  Turner  veking  v.  Litzler,  31  Ind.  13,  17;  Stow 

V.  CoflSn,  12  Id.  401;  Fall  Riv.  Nat.  v.  Bozeman,  29  Ala.  397;  Ilubbell  v. 

Bk.  V.  Buffin^n,  97  Mi&s.  498;  Vib-  Meigs,  60  N.  Y.  480,  489;  Baiita  v. 

bard  v.  Roderick,  51  Barb.  616;  Brook-  Savage,  12  Nev.  151 ;  Coil  v.  Pittsburg 

man  v.  Metcalf,  4  Rob.  (X.  Y.)  568;  F.  Coll.,  40  Pa.  St.  4:^9,  445;  Pike  v. 

Vanderpool  y.    Brake,  28  Ind.    130;  Fay,  101  Mass.  134;  Mooney  v.  Miller, 

Ridgway  V.  Morrison,  Id.  201 ;  Dayid-  102  Id.  217;  Cooper  v.  Lovcring,  106 

son  ▼.   Young,   38   IlL    145;    Chou-  Id.  77,  ?9;  Gifford  v.  Carvill.  29  Cal. 

toau  V.  Goddin,  39  Mo.  229,  and  cases  589;  Suessenguth  v.  Bingeuheimer,  40 

in  last   note.     Some  of   these   cases  Wise.  370;  Speiglemyer  v.  Crawford, 

may  be  referred  to  the  doctrine  of  6  Paige,  254;  Wambaugh  v.  Bimer,  25 

equitable  estoppel;  but  it  is  plain  that  Ind.  368;  Juzan  v.  Toulman.  9  Ala. 

where  tiie  representation  is  that  of  a  662;  Glasscock  v.  Minor,  11  Mo.  655; 

fact  in  the  future,  and  not  a  mere  Smith  ▼.  Richards,  13  Pet.  26;  Hough 

j.Tomise,  and  it  is  relied  upon,  and  v.  Richardson,  3  Story,  659;  Warner 

turns  out  to  he  false,  the  rights  and  v.  Daniels,  1  Wood.  &  Min.  90. 
remedies  of  the  injured  party  are  the       *  French  v.  Griffin,  18  N.  J.  Eq,  (3 

same  as  those  which  arise  from  the  C.   E.   Green),   279;  Hunter  v.   Mc- 

f  raudulent  misrepresentation  of  an  ex-  Laughlin,  43  Ind.  38. 
Uting  fact.    There  is  nothing  incon- 
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rule  as  to  expressions  of  opinion,  can  not  be  pushed  beyond  the 
plain  reasons  upon  which  it  rests.  Wherever  the  statement,  al- 
though relating  to  matter  of  opinion,  is  the  affirmation  of  a  fact ^ 
it  may  be  a  fraudulent  representation.  Such  an  affirmation 
might  be  made  in  several  forms.  The  very  fact  concerning 
-which  the  statement  is  made,  may  be  the  existence  of  an  opinion. 
The  existence  of  an  opinion  may  be  a  fact  material  to  the  pro- 
posed transaction;  and  a  statement  that  such  an  opinion  exists, 
becomes  an  affirmation  of  a  material  fact,  and  if  untrue,  it  is  a 
misrepresentation.  The  opinion  might  either  be  represented  as 
held  by  a  third  person,  or  as  held  by  the  very  party  making  the 
statement.  As  a  single  illustration,  either  the  third  person  or 
the  party  himself  might  be  an  expert,  and  their  opinion  might 
be  material,  so  that  the  representation  that  the  opinion  was 
held  might  be  the  affirmation  of  a  most  material  fact.  There  is 
still  another  and  perhaps  more  common  form  of  such  misrepre- 
sentation. Wherever  a  party  states  a  matter,  which  might 
otherwise  be  only  an  opinion,  and  does  not  state  it  as  the  mere 
expression  of  his  own  opinion,  but  affirms  it  as  an  exiting  fact  mate- 
rial to  the  transaction,  so  that  the  other  party  may  reasonably 
treat  it  as  a  fact,  and  rely  and  act  upon  it  as  such,  then  the 
statement  clearly  becomes  an  affirmation  of  fact  within  the 
meaning  of  the  general  rule,  and  may  be  a  fraudulent  misrepre- 
sentation. The  statements  which  most  frequently  come  within 
this  branch  of  the  rule,  are  those  concerning  value.  The  fore- 
going distinctions  which  I  have  attempted  to  explain,  and  which 
have  sometimes  been  lost  sight  of,  will  go  far,  I  think,  to  har- 
monize whatever  apparent  conflict  of  decision  may  be  found  iu 
some  of  the  reported  cases.^ 

'  It  can  not  be  denied  that  there  is  cisions;  although  the  language  of  the 

apparentlya  direct  conflict  of  decision  judicial  opinions  has  not  always  rec- 

upon  the  effect  of  representations  con-  ognized  and  preserved  the  distmctiou 

cerning  value.    The  aistinctions  drawn  between  the  two  forms.     Haygarthv. 

in  the  text  seem  to  me  to  be  in  perfect  Wearing,  L.  R. ,  12  Ek].  320, 327,  328,  is 

accordance  with  principle,  and  to  be  directly  in  point,  and  sustains  the  dis- 

just  and  practical,  and  they  will  tend  tlnctions  stated  in  the  text  in  the  fuil- 

to  remove  most  of  the  conflict  which  est  manner.  The  plaintiff  had  inherited 

is  apparent  rather  than  real.     State-  a  piece  of  land.     She  was  completely 

ments  of  value  are  sometimes  nothing  ignorant  concerning  it<  and  its  value; 

more  than  the  expression  of  the  party's  the  defendant  was  well   acquainted 

own  opinion;  and  there  is  a  group  of  with  it  and  with  its  value.     He  stated 

decisions  in  which  they  are  so  treated,  to  her  that  it  was  not  worth  more 

On  the  other  hand,  statements  of  value  than  £100,  and  she  therefore  sold  and 

may  be  affirmations  of  a  specific  mate-  conveyed  to  him  for  that  sum.     It  was 

rial  fact;  aod  there  is  a  group  of  de-  really  worth  £500,  which  the  defend- 

cisions  in  wliich  they  are  so  treated,  ant  well  knew.     The  suit  is  brought 

and  held  to  be  fraudulent  mlsrepresen-  to  set  aside  the  sale  and  to  recover  tlie 

tations.     There  is  no  necessaiy  con-  land;  and  the  relief  was  granted,  al- 

flict  between  these  two  groups  of  de-  though    the  objection  was  strongly 
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§879.  II.  The  Purpose  for -v^hich  the  Representation  is 
Made. — It  is  an  essential  requisite,  both  in  equity  and  at  law, 
that  the  representation,  whatever  be  its  form,  must  be  made 
for  the  purpose  and  with  the  design  of  procuring  the  other 
party  to  act,  of  iuducing  him  to  enter  into  the  contract,  or 
engage  in  the  transaction.'    It  must  therefore  be,  of  necessity, 

urged  that  sach  a  representation  was  72  Id.  390;  Holbrook  v.  Connor,  60  Me. 
merely  a  matter  of  opinion.  The  578.  In  this  last  case,  Mr.  Justice 
court  first  decided  that  no  fiduciary  Dickerson  dissented,  holding  what 
relation  existed  between  the  two  par-  is,  as  it  seems  to  me,  the  more  accu* 
ties,  so  that  the  case  must  depend  rate  and  reasonable  doctrine.  In 
upon  general  rules  applicable  alike  to  Cowles  v.  Watson,  H  Hun,  41,  a  rep> 
all  persons  dealing  with  each  other,  resentation  that  property  cost  foOO,- 
V.  C.  VVickens  said :  * '  Independently  000,  when  it  ouly  cost  iialf  that  amount, 
of  any  fiduciary  relation,  this  court  was  held  a  statement  of  fact  and  not 
holds  that  a  person  obtaining  a  con-  a  mere  opinion.  In  the  following 
veyance  of  real  estate  on  the  faith  of  cases,  statements  involving  value  were 
certain  representations  which  are  af-  held  representations  of  fact,  and  not 
terwards  shown  to  be  untrue,  must  mere  expressions  of  opinion.  Jordan 
submit  to  have  the  conveyance  treated  v.  Volkenning,  T2  N.  Y.  300,  306  (a 
as  fraudulent  and  void  against  the  fipross  exaggeration  of  value);  Perkins 
person  deceived.  In  this  case,  the  Partridge,  30  N.  J.  £q.  82;  Leutz  v. 
representation  that  he  made  to  her  Eamhart,  12  Heisk.  711;  Derrick  v. 
was,  that  the  yaluo  of  what  she  had  Lamar  Ins.  Co.,  74  111.  404;  Foxworth 
to  sell  was  about  £100.  This  was  not  v.  Bullock,  44  Miss.  457;  but  see  Sues* 
a  mere  purclmser'a  assessment  [i.  €.<,  senguth  v.  Bingenheimer,  40  Wise, 
estimate  or  opinion],  but  a  deliberate  370.  With  respect  to  matters  of  opin- 
statement  made  to  her  by  a  person  ion  stated  as  facts,  or  stated  as  a  fact 
having  full  knowledge,  which  state-  to  be  held  by  a  certain  person,  see 
ment  was  asked  by  her  for  her  guid-  Hay  garth  v.  Wearing,  L.  K.,  12  Eq. 
ancc  in  the  transaction,  and  was  acted  320;  Attwood  v.  Small,  6  CI.  &  Fin. 
upon  by  her  in  reliance  on  its  good  232;  Wakeman  v.  Dalley,  51  N.  Y. 
faith  and  honesty."  See  also  Turner  27;  Shaeffer  t.  Sleade,  7  Bkckf.  178. 
v.  Harvey,  1  Jac.  1C9, 178,  179;  Raw-  In  Schramm  v.  O'Connor,  98  111.  539, 
lins  ▼.  Wickham,  3  De  G.  &  J.  304;  a  mere  exaggeration  of  the  value  and 
1  Giff.  355  (a  misrepresentation  as  to  excellence  of  land  was  held  matter  of 
amount  of  indebtedness) ;  Martin  v.    opinion  only. 

Jordan,  60  Me.  531;  Coon  v.  Atwell,  *  Rawlins  v.  Wickham,  3  De  G.  & 
46  N.  H.  510;  Simar  v.  Canaday,  53  J.  304;  Jennings  v.  Broughton,  5  Do 
N.  Y.  298;  Van  Epps  v.  Harrison,  5  G.  M.  AG.  126, 130;  Reynell  v.  Sprye, 
Hill,  63;  McAleer  y.  Horsey,  35  Md.  1  Id.  660;  Western  B'k  v.  Addie,  L. 
439;  Reid  v.  Flippen.  47  Ga.  273;  R.,  1  Sc.  App.  145;  West  v.  Jones,  1 
Moiehead  ▼.  Eades,  3  Bush,  121;  Sim.,  N.  S.,  205,  208;  Traill  v.  Baring, 
Sieveking  v.  Litzler,  31  tnd.  17;  Har-  4  De  G.  J.  &  S.  318,  326,  329;  Attwood 
voy  V.  Smith,  17  Id.  272;  Davis  v.  v.  Small,  6  Q.  &  Fin.  232;  Att'y-Gen. 
Jackson,  22  Id.  233;  McFadden  v.  ▼.  Ray,L.  R.,  9Ch.  397;  Hill  v.  Lane, 
Robison,  35  Id.  24;  Allin  v.  Millison,  L.  R.,  11  Eq.  215,  219;  Eaton  C.  &  B. 
72U1.  201;  Neilv.  Cumminffs,  75Id.  Co.  v.  Avery,  83  N.  Y.  31;  Rohr- 
170;  Faribault  v.  Sater,  13  Minn.  223;  Schneider  v.  Knickerbocker  Ins.  Co., 
Gifford  v.  Carvill,  29  Cal.  689;  Cruess  76  Id.  216;  Verplank  v.  Van  Buren, 
V.  Fessler,  39  Id.  336.  Id.  247;  Smith  v.  Richards,  13  Pet. 

It  has  been  held  that  statements  as  26;  Tyler  y.  Black,  13  How.  (U.  S.) 
to  the  cost  of  property  can  not  be  230;  Houffh  v.  Richardson,  3  Story, 
fraudulent  misrepresentations,  entit-  659;  SmiUi  v.  Babcock,  2  Wood.  & 
ling  the  injured  party  to  a  rescission,  if  Min.  246;  Pratt  v.  Philbrook,  33  Me. 
no  fiduciary  relation  existed.  Cooper  17;  Harding  v.  Randall,  15  Me.  332; 
y.  Levering,  106  Mass.  77, 79;  Mooney  Hunt  v.  Moore,  2  Barr.  105;  Joice  v. 
v.  Miller,  102  Id.  217,  220;  Hemmer  v.  Taylor,  6  Gill  &  J.  54;  McAleer  v. 
Cooper,  8  Allen,  334;  Tuck  y.  Down-  Horsey,  35  Md.439;Taymon  v.  Mitch- 
ing,  76  111.  71;  Noetliug  v.  Wright,   ell,  1  Md.  Ch.  496;  Lanier  v.  Hill, 
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preliminary  to  tbe  actual  conclusion  of  the  transaction,  and  in 
the  great  majority  of  instances  it  is  made  during  and  forms  a 
part  of  a  negotiation  between  the  parties,  which  terminates  in 
the  contract  or  other  transaction.^  There  are,  however,  yery  im- 
portant exceptions  to  this  general  statement.  There  are  cases 
where  the  misrepresentations  can  not  be  said  to  form  a  part  of 
any  negotiation  or  treaty  between  the  parties.  The  false  state- 
ments may  be  made  with  the  design  that  they  should  be  acted 
upon  by  some  one,  but  without  any  design  or  knowledge  of 
their  being  acted  upon  by  any  particular  person.  For  example, 
it  is  now  well  settled  that  prospectuses  issued  by  promoters  or 
directors  of  companies,  reports  or  circulars  and  similar  publica- 
tions addressed  to  all  whom  it  may  concern,  may  be  fraudulent 
misrepresentations  giving  rise  to  any  appropriate  equitable  or 
even  legal  relief.'  Such  being  the  object  of  the  representation, 
it  must  relate  to  and  be  directly  connected  with  the  very  con- 
tract or  other  transaction  in  question;  must  deal  with  its  sub- 
ject-matter or  other  material  terms,  and  not  be  confined  to 
other  and  distinct  relations,  transactions,  or  matters  in  which 
the  parties  are  concerned.  In  the  language  of  an  eminent  judge, 
a  misrepresentation  concerning  any  subject-matter  **  must  be 
material  in  its  nature,  that  is  to  say,  one  which,  taken  as  true, 
would  add  substantially  to  the  value  or  promise  of  "  that  sub- 
ject-matter.* 

§  880.  Presumption  of  the  Design  to  Induce  Action. — ^In 
order  that  a  statement  may  be  a  fraudulent  misrepresentation, 
the  party  making  it  need  not  have  any  malignant  feeling  towards 
the  other,  nor  any  desire  to  injure,  nor  need  he  be  actuated  by 
any  corrupt  or  wicked  motive;  for  equity  looks  at  the  relations 
of  the  statement  towards  the  real  facts,  and  the  results  which 

25  Ala.  554;  Smith  v.  Robertson,  23  v.  Winterbotham,  L.  R.,  8  Q.  B.  244; 

Id.  312;  Oswald  v.  McGehee,  28  Miss.  Paddock  ▼.   Fletcher,   42   Vt.    389; 

:)40;  Slaughter's  AdmV  v.  Gerson,  13  Rohrschneider  v.  Knickerbocker  Ins. 

WalL  379;  Bowman  v.  Caruthers,  40  CJo..  76  N.  Y.  216;  Phelps  v.  Wait,  30 

Ind.  90.  N.  Y.  78;  BruflF  v.  Mali,  36  N.  Y.  200; 

1  Harris  v.  Kemble,  1  Sim.  HI,  122,  McQeUan  v.  Scott,  24  Wise.  81.     The 

pfT  Sir  John  Leach.  relief  may  be  a  rescission  of  the  pur- 

'''The  leading  case  is  Kisch  ▼.  Cent,  chase  made  by  the  defrauded  person, 

lly.  of  Venezuela,  3  De  6.  J.  &  S.  or  any  other  proper  equitable  remedy, 

122;  L.  R.,  2  H.  L.  99.  See  also.  Bar-  or  a  recovery  of  damages  at  law  from 

rett's  Case,  3  De  G.  J.  &  S.  30;  Reese  the  fraudulent  directors,  officers,  or 

River  Min.  Co.  v.  Smith,  L.  R.,  4  H.  promoters.     This  subject  is  more  fully 

L.  64;  Smith's  Case,  L.  R.,  2  Ch.  604;  examined  pout,  §  881. 
Ross  V.  Elstates  Invest.  Co.,  L.  R.,  3       'Jennings  v.   Broughton,  5  De  0. 

Ch';682;Hallow8V.Fcrnie,L.R.,3Ch.  M,  &  G.  126;  \^  j^r  Knight  Bruce, 

467,  475;  New  Bnmswick  etc.  Ry.  v.  L.    J;    Harris    v.    Kemble,    1    Sim. 

Muggeridge,  1  Dr.  &  Sm.  363;  Peek  111. 
T.  Gumey,  L.  R.,  6  H.  L.  377;  Swift 


PRESUMPTION   OP  DESIGN  TO  INDUCE  ACTION.  363 

'Will  naturally  flow  from  it,  rather  than  at  the  mental  condition, 
temper,  and  feelings  of  the  person  who  makes  it.^  If,  therefore, 
a  representation  made  prior  to  the  transaction,  and  directly  re- 
lating to  it,  is  of  such  a  character  that  it  would  naturally  and 
reasonably  induce,  or  tend  to  induce,  any  ordinary  person  to  act 
upon  it  and  enter  into  the  contract,  or  engage  in  the  transaction, 
and  is  in  fact  followed  by  such  action  on  the  part  of  the  other 
person,  then  it  will  be  presumed  that  it  was  made  for  the  pur- 
pose and  with  the  design  of  inducing  that  person  to  do  what  he 
lias  done — that  is,  to  enter  into  the  agreement,  or  engage  in  the 
transaction.  The  design  will  be  inferred  from  the  natural  and 
necessary  consequences.'    It  is  not  necessary  that  all  the  repre- 

'  Tnill  ▼.  Baring,  4  De  G.  J.  &  S.  est  manner  the  principles  of  equity  in 

318,  326,  328;  Gibson  v.  D'Este,  2  Y.  dealing  with  fraud.     I  quote  a  pas- 

&  C.  Ch.  542;  Wilde  v.  Gibeon,  1  H.  sage  from  tho  opinion  of  Cranworth, 

L.'Ca8.  605.  L.  J.,  which  bcara  not  only  upon  the 

^Traill  v.  Baring,  4  De  G.  J.  &  S.  elementnow  under  consideration — the 
318,  326, 328;  Jennings  v.  Broughton,  purpose  of  inducing  the  other  person 
5  De  G.  M.  &  G.  126, 130;  Rawlins  v.  to  act — ^but  also  upon  the  more  diffi- 
Wickham,  3  De  G.  &  J.  304;  Reynell  cult  question  of  the  knowledge  and  in- 
V.  Sprye,  1  De  G.  M.  &  G.  660,  708-  tent  to  mislead  of  the  one  making  the 
710;  Wilson  v.  Short,  6  Hare,  366,  statement.  He  says  (p.  708):  "  Once 
377 ;  Conybeare  v.  New  Brunswick  etc.  make  out  that  there  has  been  anything 
Co.,  1  De  G.  F.  &  J.  578;  0  H.  L.  Cas.  like  deception,  and  no  contract  rest- 
711;  Attwood  v.  Small,  6  CL  &  Fin.  ing  in  any  degree  on  that  foundation 
232;  West  y.  Jones,  1  Sim.,  N.  S.,  205;  can  stand.  It  is  impossible  so  to  ana- 
Abcraman  Iron  Works  v.  Wickens,  lyze  the  operations  of  the  human  mind 
L.  R. ,  4  Ch.  101 ;  5  £q.  485;  Leyland  as  to  be  able  to  say  how  far  any  par- 
V.  lUing worth,  2  De  G.  F.  &  J.  248;  ticular  representation  may  have  led  to 
Western  B'k  of  Scotland  y.  Addie,  L.  the  formation  of  any  particular  resolu- 
R.,  1  H.  L.  Sc.  App.  145;  Torrance  y.  tion,  or  the  adoption  of  any  particu- 
Bolton,  Id.,  8  Ch.  118;  14  Eq.  124,  isa  lar  line  of  conduct.  No  one  can  do 
very  illustratiye  case  of  the  effect  of  this  with  certainty  even  as  to  himself, 
misrepresentations  in  equity.  A  yen-  still  less  as  to  another.  Where  cer- 
doe  was  mi^ed  by  a  wrong  description  tain  statements  have  been  made,  all 
of  the  property  sold.  The  description  in  tJieir  nature  capable,  more  or  less,  of 
waa  held  to  bo  misleading;  that  the  leading  the  parly  to  whom  they  are  ad- 
o.'iiis  was  on  the  vendor  to  show  that  dressed  to  adopta particular  ItTie  of  con- 
the  purchaser  tccks  not  misled;  that  an  duct,  it  is  impossible  to  say  of  any  one 
actual  fraudulent  intent — an  intent  to  such  representation  soinade,  that  eyen 
deceive — was  not  necessary  to  set  aside  if  it  hadnotbeen  made,  the  same  resolu- 
a  contract  of  sale;  it  is  enough  that  tion  would  have  been  taken,  or  the 
suchcontract  is  unconscientious.  The  same  conduct  followed.  Where,  there- 
case  of  National  Exch.  Co.  y.  Drew,  2  fore,  in  a,  negotiation  between  two 
McQueen,  103,  contains  a  very  full  parties,  one  of  theui  induces  the  other 
and  instructive  discussion  of  fraud,  to  contract  on  the  faith  of  the  repre- 
Tho  company  sued  defendants  to  re-  sentations  made  to  him,  any  one  of 
cover  a  sum  of  money  which  it  had  which  has  been  untrue,  the  w*hole  con- 
advanced  to  enable  them  to  purchase  tract  is  considered  in  this  court  as 
stocks  of  the  company.  Defendants  having  been  obtained  fraudulently, 
set  up  false  representations  by  which  Who  can  say  that  the  untrue  state- 
they  were  induced  to  make  the  pur-  ment  may  not  have  been  precisely  that 
chase.  The  House  of  Lords  held  that  which  turned  tho  scale  in  tho  mind  of 
tho  loan  and  the  purchase  formed  one  the  party  to  whom  it  was  addressed  ? 
transaction,  and  the  fraud  vitiated  The  case  is  not  at  all  varied  by  the 
the  whole.  The  case  of  Reynell  v.  circumstance  that  the  untrue  represent 
Sprye,  siq^ra,  illustrates  in  the  clear-  tation,  or  any  of  tho  untrue  represen- 
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sentaiions  by  wbicli  a  party  is  induced  to  act,  should  be  untrue. 
The  cases  bold  that  ivbere  certain  statements  have  been  made 
all  in  their  nature  capable,  more  or  less,  of  leading  the  party  to 
whom  they  are  addressed  to  adopt  a  particular  line  of  conduct, 
and  auy  one  of  them  is  untrue,  the  whole  contract  or  other 
transaction  is  considered  as  having  been  obtained  fraudulently; 
the  court  can  not  discriminate  among  the  different  statements, 
nor  say  that  the  untrue  representation  is  not  the  very  one  which 
induced  the  party  to  act.  The  foregoing  general  proposition, 
that  it  is  sufficient  if  the  statement  is  of  such  a  character  as 
would  naturally  induce  any  ordinary  person  to  enter  upon  a 
particular  line  of  conduct,  and  is  actually  followed  by  such 
conduct,  is  the  practical  rule  by  which  the  courts  determine 
whether  a  misrepresentation  possesses  the  particular  element  of 
fraud — the  purpose  or  design — now  under  consideration.* 

i^  881.  False  Prospeotuses,  Reports,  Giroulars,  and  the 
liike. — ^The  nature  of  fraudulent  misrepresentations,  their 
requisite  element  of  being  designed  and  naturally  operating  to 
induce  third  persons  to  act,  and  other  important  features,  are 
so  fully  illustrated  by  the  rules  concerning  the  effect  of  pros- 
pectuses, circulars,  reports,  and  other  similar  documents,  issued 
by  the  promoters,  directors,  or  officers  of  corporations,  as  es- 
tablished by  very  recent  decisions,  that  a  brief  statement  of 
these  rules  may  be  proper.  I  do  not  intend  at  present  to  con- 
sider the  general  subject  of  the  relations  subsisting  between 
corporations,  or  their  directors,  or  officers  on  the  one  side,  ami 
stockholders,  creditors,  or  third  persons  dealing  with  them  on 
the  other,  but  simply  to  give  the  conclusions  which  have  been 
settled  by  the  courts  concerning  the  effect  of  such  documents, 
published  by  or  in  the  name  of  the  company,  addressed  to  all 

tations,  may  in  the  first  instance  have  within  the  principle.**    Nicol*s  Case, 

been  the  result  of  innocent  error.    If,  3  De  G.  &  J.  387,  per  Lord  Chan, 

after  the  error  has  been  discovered,  Chelmsford  and  L.  J.  Turner.     See, 

the  party  who  has  innocently  made  also,  Taylor  v.  Fleet,   1   Barb.  471; 

the  incorrect  representation,  suffers  Wells  v.  Millett,  23  Wise.  64;  Eaton 

the  other  party  to  continue  in  error,  etc.  Co.  v.  Avery,  83  N.  Y.  31;  Rohr- 

and  to  act  on  the  belief  that  no  mis-  Schneider  v.  Knickerbocker  Ins.  Co. , 

take  has  been  made,  this,  from  the  76  Id.  216. 

time  of  the  discovery,  becomes,  in  the  ^  It  may  be  observed  that  the  two 
contemplation  of  this  court,  a  fraudu-  requisite  elements  of  a  fraudulent 
lentmisrepresentation,  even  though  it  misrepresentation  which  have  been 
was  not  so  originally.  These  are  all  examined — that  the  representation 
principles  of  such  obvious  justice  as  must  be  an  affirmation  of  fact,  and  the 
to  require  neither  argument  nor  au-  design  of  inducing  the  other  party  to 
thority  to  illustrate  and  enforce  them,  ac1>~are  recognized  and  adopted  alike 
and  they  need  but  to  be  stated,  in  by  courts  of  law  and  of  equity;  do- 
order  to  command  immediate  assent,  cisions  at  law  may  therefore  be  prup- 
The  only  question  can  be  in  each  par-  erly  cited  to  illustrate  these  two  requi- 
ticular  case,  how  far  the  facts  bring  it  sites  in  equity. 
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vhom  they  maj  concern,  wbich  bays  misled  third  persons,  and 
induced  them  to  purchase  shares  of  stock  in  the  corporation. 
These  conclusions  can  not  be  better  expressed  than  in  tbe  verj 
language  which  has  been  used  by  eminent  judges:  *'  Those  who 
issne  a  prospectus,  holding  oufc  to  the  public  the  great  advan- 
tages which  accrue  to  persons  who  will  take  shares  in  a  pro* 
posed  undertaking,  and  inviting  them  to  take  shares  on  the 
faith  of  the  representations  therein  contained,  are  bound  to 
state  everything  with  strict  and  scrupulous  accuracy,  and  not 
only  to  abstain  from  stating  as  fact  that  which  is  not  so,  but  to 
omit  no  one  fact  within  their  knowledge  the  existence  of  which 
might  in  any  degree  affect  the  nature,  or  extent,  or  quality  of 
the  privileges  or  advantages  which  the  prospectus  holds  out  as 
inducements  to  take  shares."  ^  While  mere  exaggerated  views  of 
the  prospects  and  advantages  of  the  company  contained  in  a 
prospectus,  circular,  or  report,  might  not  be  fraudulent,  still 
all  statements  should  be  fair,  bona  fide,  and  honest.'  "If  it 
can  be  shown  that  a  material  representation  which  is  not  true 
is  contained  in  the  prospectus,  or  in  any  document  forming  the 
foundation  of  the  contract  between  the  company  and  the  share- 
holder, and  the  shareholder  comes  within  a  reasonable  time,  and 
under  proper  circumstances,  to  be  released  from  that  contract, 
the  courts  are  bound  to  relieve  him  from  it.  Contracts  of  this 
description  between  an  individual  and  a  company,  so  far  as  mis- 
representation or  suppression  of  the  truth  is  concerned,  are  to 
be  treated  like  contracts  between  any  two  individuals."'  It  is 
settled,  therefore,  that  a  person  who  has  been  induced  by  the 
misrepresentations  of  such  documents  to  purchase  shares  of 
stock  or  to  enter  into  a  contract  with  the  company  for  their 
purchase,  may,  if  he  acts  without  delay  upon  learning  the 
truth,  obtain  relief  against  the  company,  either  by  being  struck 
off  from  the  list  of  stockholders  and  contributaries  in  the  pro- 
ceeding instituted  for  its  winding  up  and  final  settlement,  or  by 
means  of  an  equitable  suit  brought  against  the  company  for  the 
purpose  of  rescinding;  his  purchase  of  shares,  and  of  recovering 
back  the  money  which  he  paid  for  them.  He  may  even,  in  a 
proper  case,  obtain  relief  against  the  fraudulent  directors  per- 
sonally, by  means  of  an  equitable  suit  for  an  accounting  and  re- 

'  New  Brunswick  etc.  Ry.  v.  Mug*  '  Eisch  v.  Cent.  Ry.  of  Venezuela,  3 
ceridge,  1  Dr.  &  Sin.  363,  381,  per  De  G.  J.  &  S.  122,  135,  ^cr  Tamer, 
Kiuden 


Judersley,  V.  C. ;  Cent.  Ry.  of  Ven-   L.  J. ;  Denton  v.  Macneil,  L.  R.,  2 

H.  " 

113,  jE>er  Lord  Chelmsford;  Henderson       ^  In  re  Reese  River  Min.  Co.,  L. 


ezuela  v.  Kisch,  L.  R.,  2  H.  L.  99,    Eq.  352. 


V.  LacoD,  Id.,  5  Eq.  249,  263,  per  Lord   R.,  2  Ch.  604,  609,  per  Turner,  L.  J. 
Hatherley. 
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payment  of  tbe  money;  or  by  means  of  an  action  at  law  for  tbe 
recovery  of  damages  on  account  of  tbe  deceit/  Belief  against 
tbe  directors  personally  requires  a  mucb  stronger  case  of  fraud, 
tban  relief  against  tbe  company.  Tbe  purcbase  of  sbares  may 
be  set  aside,  and  tbe  purcbaser  relieved  from  bis  liability  as 
a  contributory,  witbout  any  knowledge  of  tbe  untrutb  on  tbe 
part  of  those  wbo  issued  tbe  document.  Becovory  from  tbe  di- 
rectors personally  requires  knowledge  of  tbe  untrutb  on  tbeir 
part,  or  else  tbat  tbe  statement  should  be  made  under  such  cir- 
cumstances that  knowledge  will  be  imputed  to  them.'  It  is  also 
settled  tbat  tbe  stockholder  must  take  tbe  requisite  proceedings 
to  be  relieved  against  tbe  company  at  once  upon  his  discovery 
of  the  truth;  any  unreasonable  delay,  and  any  act  on  his  part 
tending  to  show  acquiescence,  will  debar  him  of  relief.' 

'  Kisch  Y.  Cent.  Ky.  of  Venezuela,  3  at  law,  see  Swift  v.  Winterbotham,  L. 

De  G.  J.  &  S.  122;  Cent  Ry.  etc  v.  R.,  8  Q.  B.  244;  Bagshaw  v.  Seymour, 

Kisch,  L.  R.,  2  H.  L.  99;  Reeae  River  4  C.  B.,  N.  S.,  873;  Clarke  v.  Dickson, 

M.  Co.  v.  Smith,  L.  R.,  4  H.  L.  64;  6  Id.  453. 

New  Sombrero  etc.  Co.  v.  Erlanger,  The  rale  is  settled  in  England,  that 
L.  R.,  5  Ch.  D.  73;  In  re  Hereford  a  director  of  a  corporation  is  not  liable 
etc.  Co.,  Id.,  2  Ch.  D.  621;  In  re  Coal  for  the  fraud  of  co-directors  or  other 
GasCo.,Id.,  ICh.D.  182; /m  re  London  officers  or  agents — e.  g,  iu  false  pro- 
etc.  Bk.,  L.  R.,  7  Ch.  55;  In  re  Es-  spectuses — unless  he  has  either  ex- 
tatcs  Investment  Co.,  Id.,  4  Ch.  497;  pressly  authorized  or  tacitly  permitted 
Ross  V.  Estates  Invest.  Co.,  Id.,3Ch.  its  commission:  Cargill  v.  Bower,  L. 
682;  3  Eq.  122;  /;*  re  Reeso  River  M.  R.,  10  Ch.  D.  502,  following  Weir  v. 
Co.,  Id.,  2  Ch.  604;  Peek  v.  Gumey,  Bamett,  Id.,  3  Exch.  Div.  32;  S.  C.  on 
L.  R.,  13  Eq.  79;  Hill  v.  Lane,  Id.,  II  appeal,  Id.,  3  Exch.  Div.  238,  and 
Eq.  215;  McNiell's  Case,  Id.,  10  Eq.  holding  that  Peek  v.  Gumey,  Id.,  6 
503;  Kent  v.  Freehold  etc.  Co.,  Id.,  4  H.  L.  377,  is  not  opposed  to  this  view. 
Eq.  588;  Smith  v.  Reese  R.  M.  Co.,  'The  decisions  require  promptness 
Id.,  2  Eq.  264;  Rohrschneider  v.  on  his  part.  In  one  of  tlie  cases 
Knickerbocker  Ins.  Co.,  76  N.  Y.  216.  a  delay  of  three  months  after  learn- 
In  the  following  cases  relief  was  re*  ing  the  facts  was  held  fatal.  Sharp- 
fused  on  the  ground  that  the  repre-  ley  y.  Louth  etc.  Ry.,  L.  R.,  2  Ch. 
sentations  were  not  fraudulent,  since  D.  663;  Smith's  Case,  Id.,  2  Ch. 
they  were  either  mere  estimates  of  604;  Peek  v.  Gurncy,  Id.,  13  Eg.  79; 
value  in  a  business  which  was  well  Ashley's  Case,  Id.,  9  Eq.  263;  Scnoley 
known  to  be  very  hazardous,  or  even  v.  Cent.  Ry.  etc.,  Id.,  9  Eq.  266,  n. ; 
ambiguous,  or  were  simply  exagger-  Heymann  v.  European  etc.  Ry.,Id.,7 
ations:  In  re  Mercantile  Trading  Co.,  Eq.  154;  Whitehou8e*sCasc,Id.,  3£iq. 
L.  R.,  4  Ch.  475;  Hallows  v.  Femie,  790;  Mixer's  Case,  4  Do  G.  &  J.  575, 
L.  R,,  3  Ch.  407,  475;  3  Eq.  620;  In  686.  When  a  person  has  thus  been 
re  Coal  Co.,  Id.,  20  Eq.  114;  Ship  v.  induced  to  purchase  shares,  ho  can  not 
Crosskill,  Id.,  10  Eq.  73,  82,  83;  Hey-  rescind  his  purchase  and  bo  struck  off 
manu  v.  European  etc.  Ry.,  Id.,  7  Eq.  from  the  list  of  contributories,  nor 
154;  Denton  v.  Macneil,  Id.,  2  E}q.  maintain  an  action  against  the  com- 
352.  The  misrepresentation  must  be  pany  for  that  purpose,  nor  to  recover 
the  proximate  cause  of  the  purchase  of  back  the  amount  paid,  after  the  wind- 
the  shares.  Barrett's  Case,  3  De  G.  J.  in^  up  of  the  company,  nor  even  after 
&  S.  30.  the  proceedings  to  wind  up  have  been 

^Ilill  V.  Lane,  L.  R.,  11  Eq.  216;  commenced,  since  after  the  establish- 

Peek  V.  Gumey,  Id.  13  Eq.  79;  6  H.  ment  of  these  proceedings  by  an  order 

L.  377;  Ship  v.  Crosskill,  Id.,  10  Eq.  of  the  court,  the  corporation  is  ended 

73,  82,  83;  Henderson  v.  Lacon,  Id.,  as  a  legal  being;  but  this  i-estriction 

6  Efl.  249;  CargiQ  v.  Bower,  Id.,  10  does  not  seem  to  apply  to  suits  brought 

Ch.  I).  502.    For  examples  of  actions  to  enforce  a  liability  against  the  fraud* 
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§  882.  ni.  Untruth  of  the  Statement.— The  statement  of 
fact  must  be  untrue,  or  else  there  is  no  misrepresentation.  The 
entire  doctrine  of  the  law  and  of  equity  concerning  that  species 
of  fraud  which  consists  in  suggestio  falsi,  is  based  upon  the  as- 
sumption that  the  representation  is  in  fact  untrue,  as  this  very 
name  itself  shows.  This  is  the  premise  of  fact  which  is  assumed 
in  every  case  which  discusses  the  nature  of  fraud,  and  decides 
whether  it  does  or  does  not  exist  in  any  particular  instance. 
This  requisite  element  needs,  therefore,  no  examination  and  no 
citation  of  special  authorities;  it  is  not  susceptible  of  any  ex- 
ception or  limitation. 

§  883.  IV.  The  Intention,  Knowledge,  or  Belief  of  the 
Party  Making  the  Statement. — This  element,  the  mental 
state  or  condition  of  the  party  making  the  representation,  is  the 
most  important  and  characteristic  feature  of  fraud,  both  in 
equity  and  at  law.  It  is,  moreover,  that  constituent  of  fraud 
with  respect  to  which  there  exists  the  principal  difference  or 
divergence  between  the  theory  which  prevails  in  equity  and  that 
which  forms  a  part  of  the  law.  It  will  aid  us,  theriBfore,  in 
obtaining  a  more  accurate  notion  of  the  equitable  conception  by 
comparison,  to  present  a  very  brief  summary  of  the  doctrine  on 
this  subject  which  has  been  settled  by  courts  of  law. 

§  884.  The  KnoTxrledge  and  Fraudulent  Intention  Req- 
uisite at  Law. — The  court  of  queen's  bench  at  one  time 
maintained,  in  a  series  of  decisions,  the  following  doctrines: 
Whenever  one  party  to  a  transaction,  A.,  made  a  representa- 
tion of  fact  which  was  in  reality  untrue,  and  the  other  party, 
B.,  relied  upon  the  statement,  and  was  induced  by  it  to  do  or 
to  omit  something,  and  thereby  suffered  some  damage,  such 
representation  was  fraudulent,  and  A.  was  liable  for  his  actual 
fraud,  even  though  he  had  made  the  statement  without  any 
knowledge  of  its  untruth, — his  liability  was  independent  of  his 
knowledge  or  ignorance  of  its  actual  falsity.  This  theory  ad- 
mitted the  possibility  of  fraud  at  law  where  there  was  no  moral 
delinquency;  it  denied  that  moral  wrong  was  an  essential  ele- 
ment in  the  legal  conception  of  fraud.  The  same  view  was  for 
a  time  accepted  and  adopted  by  a  considerable  number  of  de- 
cisions in  different  American  states.^     These  cases  have,  how- 

nlent  directors  personally.    Burgess's  Gas.  615,  621;  Kent  v.  Freehold  etc. 

Case,  L.  R.,  16  Ch.  D.  507;  Oakes  v.  Co.,  Id.,  3  Ch.  493;  /n  re  London  etc. 

Turqnand,  Id.,  2  H.  L.  325;  Stone  v.  Bk.,  Id.,  12  Eq.  331;  In  re  Overend 

City  &  Co.  B'k,  Id.,  3  C.  P.  Div.  282;  etc.  Co.,  Id.,  3  Eq.  576. 
Houldsworth  v.  City  of  Glasgow  Bk.,       >  Puller  v.  Wilson,  3  Q.  B.  68;  3  Q. 

L.  R.,  6App.  Cas.  317,323;  Tennent  B.  1009;  Taylor  v.  Ashton,  11  M.  & 

V.  City  of  Glasgow  Bk  ,  Id.,  4  App.  W.  401;  Evans  v.  Collins,  5  Q.  B.  804. 
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ever,  been  overruled,  and  the  theory  itself  has  been  abandoned, 
in  England,  and  even  generally  if  not  universally  throughout  thd 
states  of  our  own  country.  It  is  now  a  settled  doctrine  of  the 
law,  that  there  can  be  no  fraud,  misrepresentation,  or  conceal- 
ment, without  some  niTral  delinquency;  there  is  no  actual  legal 
fraud,  which  is  not  also  a  moral  fraud.^  This  immoral  element 
consists  in  the  necessary  guilty  knowledge  and  consequent  in- 
tent to  deceive — sometimes  designated  by  the  technical  term, 
the  ''  scienter,"  The  very  essence  of  the  legal  conception  is  the 
fraudulent  intention  flowing  from  the  guilty  knowledge.  No 
misrepresentation  is  fraudulent  at  law,  unless  it  is  made  with 
actual  knowledge  of  its  falsity,  or  under  such  circumstances  that 
tbe  law  must  necessarily  impute  such  knowledge  to  the  party 
at  the  time  when  he  makes  it.  It  is  well  settled  that  fraudulent 
misrepresentations  may  assume  the  three  following  forms  or 
phases  at  law.  (1)  A  party  making  an  untrue  statement  has  at 
the  time  an  actual,  positive  knowledge  of  its  falsity;  he  states 
what  he  absolutely  knows  to  be  untrue.  This  is  the  simplest, 
plainest,  and  most  direct  species  of  fraud.  (2)  A  party  making 
an  untrue  statement  does  not  at  the  time  have  any  belief  that 
it  is  true.  The  makiug  an  untrue  statement,  of  the  truth  of 
which  the  party  of  course  has  no  knowledge,  and  which  he  does 
not  even  believe  to  be  true,  is  tantamount  to  the  making  of  a 
statement  which  the  party  knows  to  be  untrue.  (3)  Finally,  a  party 
making  an  untrue  statement,  having  at  the  time  no  knowledge 
whatever  on  the  subject,  and  no  reasonable  grounds  to  believe  it  to 
be  true,  is  guilty  of  fraud,  and  his  claiming  that  he  believed  it  to 
be  true  can  not  remove  its  fraudulent  character.  A  definite  state- 
ment of  what  the  party  does  not  know  to  be  true,  where  he  has 
no  reasonable  grounds  for  believing  it  to  be  true,  will,  if  false, 
have  the  same  legal  effect  as  a  statement  of  what  the  party 
positively  knows  to  be  untrue.'    In  each  of  these  three  phases 

*  Evans  v.  OoUins,  5  Q.  B.  820,  re-  6  W.  &  S.  478,  483;  Joice  v.  Taylor,  6 

versing    S.    C,  Id.   804;    Barley   v.  Gill  &  J.  54.     In  Evans  v.  Edmonds, 

WaJford,  9  Id.  197;  Moens  v.  Hey-  aupray  Maule,  J.,  said:    **I  conceive 

worth,  10  M.  &  W.  147;  Ormrod  v.  th&t  if  a  man,  having  no  knowleiige 

Huth,  14  Id.  650.     Untrue  representa-  whatever  on  tiie  subject,  takes  upon 

tions  honestly  made  do  not  constitute  himself  to  represent  a  certain  state  of 

fraud  at  law:  Wakeman  v.  Dalley,  51  facts  to  exist,  he  does  so  at  his  peril; 

N.  Y.  27;  Marsh  v.  Falker,  40  Id.  562,  and  if  it  bo  done  cither  with  a  view  to 

566.  secure  some  beuefit  to  himself,  or  to 

^  Evans  v.  Edmonds,  13  C.  B.  777,  deceive  a  third  person,  he  is  in  law 

786,  per  Maule,  J.;  Smout  v.  Hbery,  guilty  of  a  fraud,  for  he  takes  upon 

10  M.  &  W.  1,  10,  per  Alderson,  B.;  himself  to  warrant  his  own  belief  of 

T.iylor  V.  Ash  ton,  11  M.  &  W.  401;  the  truth  of  that  which  he  so  asserts." 

Young  V.  Covoll,  8  Johns.  23;  Benton  In  Young  v.  Covell,  supni,  the  court 

V.  Pratt,  2  Weni  385;  Tyson  v.  Plass-  said  of  an  action  for  dojuit,  that  **  it 

more,  2  Barr.  122;  Fisher  v.  Worrall,  can  not  be  mainiAined  without  prov- 
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there  is  moral  wrong,  and  a  very  slight,  if  any,  difference  in  the 
degree  of  the  culpability.  In  each  there  is  actual  knowledge  of 
the  untruth,  or  else  the  law  conclusively  imputes  knowledge  to 
the  party,  and  treats  him  as  though  actually  possessing  it. 

§  885.  Knowledge  or  Intentioa  Requisite  in  Equity. — 
There  are,  undoubtedly,  some  authorities  which,  taken  literully, 
would  make  moral  wrong  a  necessary  ingredient  of  fraud  in 
equity  as  well  as  at  law,  since  they  require  a  guilty  knowledge 
of  the  untruth  as  an  essential  element.^  This  view  is,  however, 
certainly  incorrect.  It  is  fully  settled  by  the  ablest  courts, 
English  and  American,  that  there  may  be  actual  fraud — not 
merely  constructive  fraud — in  equity  without  any  feature  or  in- 
cident of  moral  culpability;  that  the  actual  fraud  consisting  of 
misrepresentation,  is  not  necessarily  immoral.  A  person  mak- 
ing on  untrue  statement,  without  knowing  or  believing  it  to  be 
untrue,  and  without  any  intent  to  deceive,  may  be  chargeable 
with  actual  fraud  in  equity.*  Whatever  would  be  fraudulent  at 
law,  will  be  so  in  equity;  but  the  equitable  doctrine  goes  far- 
ing actual  fraud  in  the  defendant,  or  there  are  many  states  of  circum- 
an  intention  to  deceive  the  plaintiff  stances  in  which  there  is  technical 
by  false  represent«itions.  The  simple  fraud,  in  which  transactions  arc  fraud- 
fact  of  misrepresentation,  unaccom-  ulent  in  the  eyes  of  this  court,  or 
panied  by  fraudulent  design,  is  not  characterized  by  the  designation  of 
bulficient."  See,  also,  Stitt  v.  Little,  fraud,  although  there  may  1^  no  morai 
63  N.  Y.  427;  Eaton  C.  &  B.  Co.  fraud.  The  question  really  here  is, 
V.  Avery,  83  N.  Y.  31;  Hubbell  whether  this  case  does  or  does  not 
V.  Meigs,  50  Id.  4S0;  II:ithorne  v.  fall  within  the  range  of  those  cases  in 
Hodges,  28  Id.  48G;  Hathaway  v.  which  this  court  holds  a  transaction 
Johnson,  55  Id.  03;  Indianapolis  etc.  to  be  fraudulent,  although  it  may  not 
11.  R.  V.  Tyng,  03  Id.  633,  G.)5;  But-  be  morally  so."  lu  Ship  v.  CrosskiU, 
,  ler  V.  Collins,  12  Cal.  457;  McBean  v.  L.  11.,  10  Eq.  73,  83,  Lord  Romilly 
Fox,  1  111.  App.  177;  Collins  V.Evans,    said:  "I  fully  adopt  the  distinction 

5  Q.  B.  820;  Ormrod  v.  Huth,  14  M.    expressed    by  Lord    llodesdale,    be- 

6  W.  650;  Pasley  v.  Freeman,  3  T.  twcen  fraud  properly  so  called,  and 
R.  51;  National  Exch.  Co.  v.  Drew,  2  whicJi  is  called  constructive  fraud, 
Macqueen,  103.  where  persons  have  really  been  guilty 

*  Thus  in  Adams'  treatise,  176  (m.  of  no  moral  fraud,  but  by  a  species  of 

p.)i  364  (6th  Am.   ed.),  the  author,  construction  of  equity  they  are  said 

after  stating  that  there  are  two  classes  to  be  guilty  of  a  fraud."    In  using 

of  fraud,  the  first  by  means  of  willful  the  word    '*  constructive"  here,    the 

misrepresentation,  and  the  second  by  master  of  rolls  i»lainly  does  not  refer 

procuring  acts  to  be  done  by  persona  to  that  main  division  of  fraud  called 

under  duress  or  incapacity,  adds:  **In  "constructive"  in  contrast  with  the 

order  to  constitute  a  fraud  of  the  first  division  called* 'actual."     llcisspeak- 

class,  there  must  be  a  representation  ing  of  those  instances  bclon<{ing  to 

e.\pres8  or  implied,  Jafif  xcithin  the  the    general    division    "  actual,      in 

kiwwledge  of  the  j^ctrty  iddkhuj  it,  rea-  which  the  fraud  arises  from  the  con- 

sonably  relied    upon    by  the    other  struct  ion  of  equity,  in  coutradistinc- 

party,    etc.  tion  to  the  fraud  at  law,  which  must 

'^  In  Traill  v.  Baring,  4  De  G.  J.  Aj  always  be  immoral.     See,  also,  Ho- 

S.  318,  328,  L.  J.  Turner  said:  **I  venden  v.  Lord  Annesley,  2  Sch.  & 

desire,  in  the  first  place,  to  absolve  the  Lef.  607,   617,  per  Lord  Kcdesdale; 

defendants  from  all  imputation  of  any  Rawlins  v.  Wickham,  3  De  G.  &  J. 

intention  of  actual  fraud.     But  that  304,  316. 
by  no  means  disposes  of  the  case;  for 

Vol.  11—24 
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tber,  and  includes  instances  of  fraudulent  misrepresentations 
wliicli  do  not  exist  in  the  law.  There  are,  however,  well-estab- 
lished limits  to  this  equitable  conception,  which  should  be  care- 
fully observed.  Every  wrongful  act,  even  by  persons  in  posi- 
tions of  trust  and  confidence,  which  gives  occasion  for  a  rem- 
edy, is  not  fraudulent.  Breaches  of  their  duty  by  persons  in 
fiduciary  relations,  acts  of  agents  in  excess  of  their  authority, 
and  the  like,  are  not  as  such  instances  of  actual  fraud,  although 
they  may  sometimes  fall  within  tlie  division  of  ''  constructive 
fraud." '  I  shall,  in  further  illustration  of  this  subject,  enumer- 
ate and  describe  the  di£ferent  phases  and  forms  of  fraudulent 
misrepresentations  recognized  by  equity,  some  of  theni  being 
identical  with  those  found  in  the  law. 

§  886.  Forms  of  Fraudulent  Misrepresentations  in 
Equity. — (1)  Where  a  party  makes  a  statement  which  is  un- 
true, and  has  at  the  time  an  actual,  positive  knowledge  of  its 
untruth,  and  the  necessarily  resulting  intent  to  deceive — the 
scienter  at  law.  This  is  the  most  direct  and  in  some  respects  the 
highest  form  of  fraud.^  Wherever  the  facts  of  the  statement 
are  the  acts  of  the  very  party  making  it,  which  are  represented 
as  having  been  done  by  him,  if  the  statement  is  untrue,  the 
knowledge  of  its  untruth  is  necessarily  and  conclusively  im- 
puted to  the  party.  In  all  cases  involving  such  kind  of  misrep- 
resentation, if  knowledge  of  the  untruth  be  a  requisite  element 
of  the  liability,  such  knowledge  will  be  conclusively  presumed.* 

*  Stewart  V.  Austin,  L.  R.,  3  Eq.  v.  Wampler,  30  Gratt.  454;  Loidlaw 
299,  306,  holding  that  an  act  in  excess  v.  Organ,  2  Wheat.  178,   195;  Smith  » 
of  authority  by  an  agent,  is  not  equi-  v.  Richards,  13  Pet.  26,  36;  Frenzcl  v. 
table  fraud.  Miller,  37  Ind.  1. 

*  In  Patch  V.  Ward,  L.  R.,  3  Ch.  "  This  conclusion  necessarily  follows  , 
203,  207»  Lord  Cairns  well  describes  from  the  form  of  the  representation 
tills  form  OS  follows:  '*  Actual  fraud,  and  the  nature  of  mans  mind  and 
such  ttiat  there  is  on  the  part  of  the  memory.  In  Henderson  v.  Lacon,  L. 
person  chargeable  with  it  the  malus  R.,  5  £q.  249,  202,  the  suit  waa 
animus,  the  mala  mens  putting  itself  brought  to  hold  directors  of  a  com- 
in  motion  and  acting  in  order  to  take  pany  personally  liable  for  false  reprc- 
an  undue  advantage  of  some  other  sentations  contained  in  a  prospectus 
person  for  the  purpose  of  actually  and  which  untruly  stated  that  they  had 
knowingly  defrauding  him. "  Hill  v.  done  certain  acts.  Page  Wood,  V. 
Lane,  L.  R.,  11  Eq.  215;  Ship  v.  C. — Lord  Hatherley — after  holdirtg 
Crosskill,  Id. ,  10  En.  73,  82,  83;  Hen-  that  in  such  a  suit  it  is  necessary  to  fix 
derson  v.  Lacon,  Id.,  5  Eq.  249«  262;  upon  the  directors  the  «c»^7ifer  as  in  an 
Rawlins  v.  Wickham,  3  Dc  G.  &  J.  action  for  deceit,  that  they  must  have 
304,  312;  Reynell  v.  Sprye,  1  De  G.  guilty  knowledge  of  the  untruth  of 
M.  &  G.  660,  691;  West  v.  Jones,  1  their  statements,  adds:  *'In  this  iu- 
Sim.,  N.  S.,  205,  208;  Chesterfield  v.  stance  it  appears  to  me  that  the  scieti' 
Janssen,  2  Ves.  Sen.  124,  155;  Neville  ter  is  clearly  fixed  upon  the  directors, 
V.  Wilkinson,  1  Bro.  Ch.  fAS,  546;  Att-  from  the  moment  you  find  a  repre- 
wood  V.  Small,  6  CI.  &  Fin.  232;  Evans  sentation  concerning  tfieir  own  acts 
V.  Bicknell,  6  Ves.  173,  182;  Bankhead  which  is  incorrect,  and  which  they 
v.  Alloway,  6  Coldw.  56,  75;  Wampler  must  be  taken  to  have  known  to  bo 
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In  suits  iDvolving  misrepresentations  of  this  form,  if  the  party 
cbar;g^ed  witli  the  fraud  is  examined  as  a  witness  in  his  own  be- 
half, the  better  rule  is  that  he  can  not  be  asked,  as  a  part  of  his 
examination  in  chief,  whether  or  not  he  believed  his  represen- 
tation to  be  true.'  (2)  If  a  person  makes  an  untrue  statement, 
and  has  at  the  time  no  knowledge  of  its  truth,  and  even  has  no 
belief  in  its  truth,  he  is  chargeable  with  fraud  in  equity  as  well 
as  in  law.  Making  a  statement  whicb  the  party  does  not  believe 
to  be  true,  is  only  slightly  removed  in  culpability  from  the  mak- 
ing a  statement  which  the  party  knows  to  be  false.' 

§  887.  The  Same. — (3)  Where  a  person  makes  an  untrue 
statement,  and  has  at  the  time  no  knowledge  of  its  truth,  and 
there  are  no  reasonable  grounds  for  his  believing  it  to  be  true, 
he  is  chargeable  with  fraud,  although  he  had  no  absolute  knowl- 
edge of  its  untruth,  and  may  claim  to  have  had  a  belief  in  its 
truth.'  This  is  the  mode  in  which  the  rule  is  ordinarily  laid 
down  by  courts  of  law,  and  sometimes  by  courts  of  equity. 
The  equity  cases  have,  however,  settled  the  rule  in  somewhat 
broader  terms,  omitting  entirely  the  qualification  *^  that  there 
are  no  reasonable  grounds  for  the  person's  believing  his  state- 
ment to  be  true."  In  other  words,  it  is  settled  in  equity  by  an 
overwhelming  array  of  authority,  that  where  a  person  makes  a 
statement  of  fact,  which  is  actually  untrue,  and  he  has  at  the  time 
no  knowledge  whatever  of  the  matter,  he  is  chargeable  with  fraud, 
and  his  claim  to  have  believed  in  the  truth  of  his  statement  can 
not  be  regarded  as  at  all  material.  The  definite  assertion  of 
something  which  is  untrue,  concerning  which  the  party  has  no 
knowledge  at  all,  is  tantamount  in  its  effects  to  the  assertion  of 
something  which  the  party  knows  to  be  untrue.* 

incorrect,    and   to   have   knowingly  M.  &  G.  126,  130;  Haisht  v.  Hayt,  19 

stated,  and  thereby  to  have  misled  the  N.  Y.  464;  White  v.  Merritt,  7  Id. 

party  complaining  of  the  misrepre-  352;  Doggett  v.  Emerson,  3  Story,  700; 

scntation."    See,  also,  Ship  v.  Cross-  Hough  v.  Bichardson,  Id.  659;  Dan- 

kill,  L.  R.,  10  Eq.  73,  83,  84;  New  iel  v.  Mitchell,  1  Id.  172;  Warner  v. 

Brunswick  etc.  Co.  y.  Muggeridge,  1  Daniels,  1  Wood.  &  M.  90;  Hammatt 

Dr.  &  Sm.  363.  v.   Emerson,  27  Me.   308;  Stone  v. 

'  Hine  v.  Campion,  L.  B.,  7  Ch.  D.  Denny,  4  Met.  151;  Hazard  v.  Irwin, 
344.  To  allow  the  party  charged  18  Pick.  95;  Twitchell  t.  Bridge,  42 
under  such  circumstances,  to  testify  in  Vt.  68;  Cabot  v.  Christie,  Id.  121; 
his  own  behalf,  that  he  had  a  belief,  Fisher  y.  MeUen,  103  Mass.  503  (as- 
or  that  he  had  no  wrongful  intent,  serting  as  fact  known  to  the  party 
and  the  like,  is  a  violation,  as  it  seems  what  was  only  opinion), 
to  me,  of  the  pUdnest  and  most  f unda-  '  Jennings  v.  Broughton,  5  De  G. 
mental  principles  of  judicial  evidence.  M.  &  G.  126,  130. 
If  he  asserts  his  belief  or  denies  his  *  It  might,  perhaps,  be  said  that 
intent,  and  reliance  is  placed  in  what  these  two  modes  of  stating  the  doc- 
he  says,  then  his  liability  is  destroyed  trine  were  virtually  the  same;  because 
and  the  controversy  is  ended.  if  the  party  had  no  knowledge  at  all 

'Jennings  v.  Broughton,  5  De  G.  concerning  the  matter,  he  certainly 
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§  888.  The  Same. — {4t)  Wbere  a  person  makes  a  statement 
of  fact  which  is  untrue,  but  at  the  time  of  making  ib  he  honestly 
believes  it  to  be  true,  and  this  belief  is  based  upon  reasonable 
grounds  which  actually  exist,  the  misrepresentation  so  made  is  not 
fraudulent  either  in  equity  or  at  law.^  This  general  proposition 
is  subject,  however,  to  the  two  following  important  limitations. 
(5)  Where  such  an  untrue  statement  is  made,  in  the  honest  be- 
lief of  its  truth,  so  that  it  is  the  result  of  an  innocent  error,  and 
the  truth  is  afterwards  discovered  by  the  person  who  has  inno- 
cently made  the  incorrect  representation,  if  he  then  suffers  the 
other  party  to  continue  in  error,  and  to  act  on  the  belief  that  no 
mistake  has  been  made,  this,  from  the  time  of  the  discovery, 
becomes  in  equity  a  fraudulent  representation,  even  though  it 

would  have  no  reasonable  grounds  for  true.  It  would  be  most  dangerous  to 
believing  his  statement  to  be  true,  allow  any  doubt  to  be  cast  upon  this 
It  is  plain,  however,  that  the  equity  doctrine."  Torrance  v.  Bolton,  L.  R., 
courts  intend  their  language  to  be  8  Ch.  118;  14  £q.  124;  Aberaman  Iron 
broader  than  that  of  the  law  courts,  Works,  Id.,  4  Ch.  101;  5  £q.  48^: 
and  to  include  instances  not  falling  Peek  v.  Gurney,  Id.,  13  Id.  79»  113; 
within  the  legal  formula.  The  qual-  Smith  v.  Richards,  13  Pet.  26;  Hough 
location,  '*  there  are  no  reasonable  v.  Richardson,  3  Story,  659;  Smith  v. 
grounds  for  4)elieving  his  statement,"  Babcock,  2  Wood.  &  M.  246;  Mason 
seems  to  imply  circumstances  which  v.  Crosby,  1  Id.  342:  Hammatt  v.  Em- 
operate  affirmcUivelyf  to  prevent  the  erson,  27  Me.  308,  326;  Harding  v. 
{)arty  from  forming  a  belief.  The  Randall,  15  Id.  332;  Hazard  v.  Irwin, 
anguage  of  the  equity  courts,  in  18  Pick.  95;  Stone  v.  Denny,  4  Met. 
omitting  this  qualification,  seems  to  151;  Marsh  v.  Falkcr,  40  N.  Y.  562; 
be  wholly  negative,  and  to  require  Bennett  v.  Judson,  21  Id.  238;  Craig 
only  an  absence  of  knowledge.  Raw*  v.  Ward,  36  Barb.  377;  Taymon  v. 
lins  V.  Wickham,  3  De  G.  &  J.  304,  Mitchell,  1  Md.  Ch.  496;  Smith  v. 
313,  316;  Traill  v.  Baring,  4  De  G.  J.  Mitchell,  6  Ga.  458;  Reese  v.  Wyman, 
&S.  318,  326,  328.  329;  West  v.  Jones,  9  Id.  430,  439;  Thompson  v.  Lee,  31 
1  Sim.,  N.  S.,  205,  208;  Att'y-Gen.  v.  Ala.  292;  Oswald  v.  McGehee,  28 Miss. 
Ray,  L.  R.,  9  Ch.  307,  405;  Smith  v.  340;  Mitchell  v.  Zimmerman,  4  Tex. 
Reese  R.  M.  Co.,  Id.,  2  Eq.  264,  269;  75;  York  v.  Gregg,  9  Id.  85;  Buford 
Pulsford  V.  Richards,  17  Beav.  87, 94;  v.  Caldwell,  3  Mo.  477;  Glasscock  v. 
Hart  v.  Swaine,  L.  R.,  7  Ch.  Div.  42,  Minor,  11  Id.  655;  Converse  v.  Blum- 
46.  In  this  last  case  the  court  say:  rich,  14  Mich.  109,  123;  Allen  v.  Hart, 
**  The  defendant  took  upon  himself  to  72  HL  104;  Wilcox  v.  Iowa  W.  Univ., 
assert  that  to  be  tnie  which  has  turned  32  Iowa,  367;  Hammond  v.  Pennock, 
out  to  bo  false,  and  he  made  this  as-  61  N.  Y.  145,  151,  152;  Hawkins  v. 
scrtion  for  the  purpose  of  benefiting  Palmer,  57  Id.  664;  Sharp  v.  Mayor, 
liimself.  Though  he  may  have  done  40  Barb.  256;  Twitchell  v.  Bridge,  42 
this  ]>elieving  it  to  be  true,  the  result  Vt.  68;  Beebe  v.  Knapp,  28  Mich,  53; 
ii  that  he  is  guilty  of  a  fraud."  In  Stone  v.  Covell,  29  Id.  359;  Frenzel  v. 
Rawlins  v.  Wickham,  mipra.  Turner,  Miller,  37  Ind.  1;  Graves  v.  I^banon 
L.  J.,  said:  "If  upon  a  treaty  for  pur-  B'k,  10  Bush,  23;  Baukhead  v.  Ailo- 
chaso  one  of  the  jiarties  to  the  contract  way,  6  Coldw.  56;  Thompson  v.  Lee, 
makes  a  representation  materially  af-  31  Ala.  292;  Elder  v.  Allison,  45  Ga. 
fecting  the  subject-matter  of  the  con-  13. 

tract,  ne  surely  can  not  be  heard  to  say  ^  Cabot  v.  Christie,  42  Vt.  121,  126; 
that  he  knew  nothing  of  the  truth  or  Fisher  v.  Mellen,  103  Mass.  503;  Wake- 
falsehood  of  that  which  he  repre-  man  v.  Dalley,  51  N.  Y.  27;  Marsh 
sented,  and  still  more  surely  he  can  v.  Falker,  40  Id.  562,  666;  Weed  v. 
not  be  allowed  to  retain  any  benefit  ClEise,  55  Barb.  534;  Hartford  Ins.  Co. 
which  he  has  derived  if  tlie  represen-  v.  Matthews,  102  Mass.  221;  Wheeler 
tation  he  has  made  turns  out  to  be  un-  v.  RandalL  48  111.  182. 
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"was  not  so  originally.*  (6)  Finally,  if  a  statement  of  fact  actu- 
ally untrue  is  made  by  a  person  who  honestly  believes  it  to  be 
true,  but  under  such  circumstances  that  the  duty  of  knowing 
the  truth  rests  upon  him,  which,  if  fulfilled,  would  have  pre- 
vented him  from  making  the  statement,  such  misrepresentation 
may  be  fraudulent  in  equity,  and  the  person  answerable  as  for 
fraud;  forgetfulness,  ignorance,  mistake,  can  not  avail  to  over- 
come the  pre-existing  dutt/  of  knowing  and  telling  the  truth.' 

§  889.  Requisites  of  a  Misrepresentation  as  a  Defense 
to  the  Speoifio  Enforcement  of  Contracts  in  Equity. — Hav- 
ing thus  described  the  elements  of  a  misrepresentation,  with 
reference  to  the  knowledge  or  belief  of  the  person,  in  order  that 
it  may  constitute  fraud  in  the  contemplation  of  equity,  and  hav- 
ing explained  the  various  forms  or  phases  which  such  a  misrep- 
resentation may  assume,  it  will  be  proper  to  present  in  this  con- 
nection, those  special  features  and  qualities  of  a  misrepresenta- 
tion which  apply  to  the  particular  case  of  a  defense  to  suits  for 
the  enforcement  of  contracts;  the  entire  view  of  this  subject  will 
thus  be  completed.  In  setting  up  a  material  misrepresentation 
to  defeat  the  specific  performance  of  a  contract,  the  element  of 
a  scienter,  of  knowledge,  of  belief  with  or  without  reasonable 
grounds,  or  of  intent,  is  wholly  unnecessary  and  immaterial. 
So  far  as  this  most  essential  element  of  a  fraudulent  misrepre- 
sentation is  concerned,  it  is  sufficient  to  defeat  a  specific  per- 
formance that  the  statement  is  actually  untrue  so  as  to  mislead 
the  party  to  whom  it  is  addressed;  the  party  making  it  need  not 
know  of  its  falsity,  nor  have  any  intent  to  deceive;  nor  does  his 
belief  in  its  truth  make  any  difference.  With  respect  to  its 
effect  upon  the  specific  performance  of  a  contract,  a  party  mak- 
ing a  statement  as  true,  however  honestly,  for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  is  bound  to  know  that 
it  is  true,  and  must  stand  or  fall  by  his  representation.'    The 

>  Reynell  v.  Sprye,  1  De  G.  M.  &  G.  Medlycott,  9  Ves.  12,  21;  Henderson 

660,  709,  per  Lord  Cranworth;  Traill  v.  Lacon,  L.  R.,  5  Eq.  249,  262;  Swan 

V.  Baring,  4  De  G.  J.  &  S.  318,  329,  t.  North  Br.  etc.  Co.,  2  H.  &  C.  175, 

330,  per  Turner,  L.  J.;  Underbill  v.  183;  Babcock  v.  Case,  61  Pa.  St.  (11 

Horwood,  10  Ves.  209,  225.  P.  F.  Sm.)  427,  430. 

2Burrowesv.Lock,10Ves.470,475;       '/»  re  Banister,  L.  R.,  12  Ch.  D. 

Rawlins  v.  Wickbam,  3  De  G.  &  J.  131,  142;  Ainslie  v.  Medlycott,  9  Ves. 

304,  313,  316;  Traill  v.  Baring,  4  De  13,  21;  Dyer  v.  Hargrave,  10  Ves.  50C; 

G.  J.  &  S.  318,  329,  330;  Pulsford  v.  Wall  v.  Stubbs,  1  Afadd.  80.     The  fol- 

Ricbards,  17  Beav.  87,  94;  Smith  v.  lowing  are  recent  cases  which  furnish 

Reese  River  M.  Co.,  L.  R.,  2  Eq.  264,  examples  of  misrepresentations  which 


269;  Slim  v.  Croucher,  1  De  G.  F.  &   have  oeen  set  up  to  defeat jb  specifio 

V.    performance.      row<  " 
Macaulay,  2  De  G.  M.  &  G.  339,  345;   R.,  10  Ch.  424;  Harnett  v.  Baker,  Id., 


J.  618,  523,  624;  2  Giflf.  37;  Price  v.    performance.      Powell  v.   Elliot,    L. 


Hutton  V.  Rossiter,  7  Id.  9;  Ayro's   20  Eq.  50;   Upperton  v.   Nickolson, 
Case,  25  Beav.  513,  522;    Ainslie  v.    6  Ch.  436;  10  Eq.  228;  Whittemore  v. 


374  EQOITT  JUBISPBUDENGE. 

point  upon  which  the  defense  turns  is  the  faxii  of  the  other 
party  having  been  misled  bj  a  representation  calculated  to  mis- 
lead him,  and  not  the  existence  of  a  design  to  thus  mislead.  It 
follows  as  a  plain  consequence  of  this  general  doctrine,  that  if  a 
party  makes  a  misrepresentation,  whereby  another  is  induced  to 
enter  into  an  agreement,  he  can  not  escape  from  its  effects  by 
alleging  his  forgetfulness  at  the  time  of  the  actual  facts/ 
Where  the  misrepresentation  does  not  exteod  to  the  entire 
scope  of  the  agreement,  or  even  to  any  of  its  most  important 
parts,  but  relates  merely  to  some  incidental,  subordinate,  or  col- 
lateral feature  of  it,  the  court,  instead  of  denying  all  relief  to  the 
plaintiff,  may  direct  a  specific  performance  with  an  abatement 
of  the  price,  or  other  form  of  compensation  to  the  defendant.' 
Of  course,  when  the  representation  is  so  coupled  with  knowledge, 
or  want  of  belief,  or  intent,  as  to  constitute  actual  fraud  in  any 
of  its  phases,  it  will  a  fortiori  defeat  the  remedy  of  speciiio  per- 
formance. 

§  890.  V.  Effect  of  the  Representation  on  the  Party  to 
Whom  It  is  Made;  Bis  Reliance  upon  it  — Another  element 
of  a  fraudulent  misrepresentation,  without  which  there  can  be  no 
remedy,  legal  or  equitable,  is,  that  it  must  be  relied  upon  by 
the  party  to  whom  it  is  made,  and  must  be  an  immediate  cause 
of  his  conduct  which  alters  his  legal  relations.  Unless  an  un- 
true statement  is  believed  and  acted  upon,  it  can  occasion  no 
legal  injury.  It  is  essential,  therefore,  that  the  party  addressed 
should  trust  the  representation,  and  be  so  thoroughly  induced 
by  it  that,  judging  from  the  ordinary  experience  of  mankind, 
iu  the  absence  of  it  he  would  not,  in  all  reasonable  probability, 
have  entered  into  the  contract  or  other  transaction.'    It  is  not 

Whittemore,  Id.,  8  Eq.  603;  Denny  v.  have  used  concerning  misrepresenta- 

Hancock,  Id.,  6  Ch.   1;  Ley  land  v.  tions  in  such  cases,  should  not  be  con- 

lUingworth,  2  Be  G.  F.  &  J.  248,  252,  founded  with  the  terms  which  arccin- 

254;  Price  v.  Macaulay,  2  Do  G.  M.  &  ployed  in  describing  the  elements  of  a 

G.  339;  Swimm  v.  Bush,  23  Mich.  99;  misrepresentation  in  order  that  it  may 

Holmes's  Appeal,  77  Pa.  St.  (27  P.  F.  be  fraudulent. 

Sm. )  50.     In  none  of  these  cases,  with       ^  Burrowes  v.  Lock,  10  Yes.  470,  476; 

one  or  two  exceptions,  was  there  the  Price  v.  Macaulay,  2  De  G.  M.  &  G. 

slightest  suggestion  of  any  intent  to  330;  Bacon  v.  Bronson,  7  Johns.  Ch. 

deceive  on  the  part  of  the  vendor;  nor  194.    The  same  is  true  in  suits  for 

even  an  allegation  that  he  know  of  the  rescission  and  other  relief  based  upon 

wrong  statement.     The  (^^uestion  of  actual  fraud. 

his  knowledge,  belief,  or  mtcnt,  was       ^  See  several  of  the  cases  in  the  last 

wholly  immaterial,  because  the  decis-  note  but  one. 

ion  need  not  turn  upon  it.    It  is  the       '  It  is  certainly  incorrect    to   lay 

fact  of  the  other  party's  being  misled,  down  this  rule,  as  it  is  often  found 

and  not  the  design  to  mislead  him,  both  in  judicial  opinions  and  in  text- 

which  constitutes  the  defense  in  this  books,    namely,     ''the    inducement 

class  of  cases.     It  is  apparent,  there-  muat  be  so  strong  that  without  it  the 

foro,  that  the  language  which  judges  party  would  not  have  entv^red  into  the 
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necessary  that  the  false  representation  should  be  the  sole  in- 
ducement; oth^jrs  may  concur  with  it  in  influencing  the  party. 
Where  several  representations  have  been  made,  and  one  of  them 
is  false,  the  court  has  no  means  of  determining,  as  was  well 
said  by  Lord  Cranworth,  that  this  very  one  did  not  turn  the 
scale.'  The  misrepresentations  must,  however,  be  concerning 
something  really  material.  Statements,  although  false,  respect- 
ing matters  utterly  trifling,  which  can  not  affect  the  value  or 
character  of  the  subject-matter,  so  that  if  the  truth  had  been 
known  the  party  would  not  probably  have  altered  his  con- 
duct, are  not  an  occasion  for  the  interposition  of  equity.' 

§  891.  The  Party  must  be  Justified  in  Relying  on  the 
Representation. — The  foregoing  requisite  that  the  represelita- 

contract."    It  is  clearly  impossible,  Rawlins  v.  Wickham.  3  De  G.  &  J. 
from  the  natarc  of  the  case,  to  state  304;  Nelson  v.   Stocker,   4  Id.   458; 
such  a  future  and  contingent  matter  Lord  Brooke  v.  Rounthwaite,  5  Hare, 
with  absolute  certainty ;  the  mode  in  298,  306;  Vigers  v.  Pike,  8  Gl.  &  Fin. 
which  the  rule  is  formulated  in  the  562, 650;  Conybcare  v.  New  Brunswick 
text  is  the  only  one  consistent  with  etc.  Co.,  1  Do  G.  F.  k  J.  578;  Smith 
the  truth,  and  i3  all  that  the  law  really  y.  Rceso  River  M.  Co.,  L.  R.,  2  Ch. 
means  or  can  demand.     In  the  great  604,613;  2  Eq.  204;  Evans  v.  Bicknell, 
case  of  Attwood  v.  Small,  0  CI.  &  Fin.  6Ves.  174,  182-192;  NicorsCase,  3I)e 
232,  447,  in  which  the  whole  doctrine  G.  k  J.  337;  Hou^h  y.  Richardson,  3 
of  fraud  was  fuUy  explained,   Lord  Story,  659;  Daniel  v.  Mitchell,  1  Id. 
Brougham  thusstates  this  rule:  "Now,  172;  Mason  v.  Crosby,  1  Wood.  &M. 
my  lords,  what  inference  do  I  draw  342;  Tuthill  v.Babcock,2Id.298;  Fer- 
from  these  cases  ?    It  is  this,  that  gen-  son  v.  Sanger,  1  Id.  138;  Prescott  v. 
eral  fraudulent  conduct  signilies  noth-  Wright,  4  Gray,  461;  Taylor  v.  Fleet, 
ing;  that  general  dishonesty  of  pur-  1  Barb.  471,  475;  Morris  Canal  Co.  v. 
pose  signifies  nothing;  that  attempts  Elmmett,  9  Paige,  168;  Masterton  v. 
to  overreach  go  for  nothing,  unless  all  Beers,  1  Sweeney,  406;  6  Robert.  368; 
this  dishonesty  of  purpose,  all  this  Levickv.  Brothcrline,  74Pa.  St.  (24P. 
fraud,  all  this  intention  and  design  can  F.  Sm.)  149,  157;  Percival  v.  Harger, 
be  connected  with  the  particular  trans-  40  Iowa,  286;  Bryan  v.  Hitchcock,  43 
action,  and  not  only  connected  with  Mo.  527;  Klopenstein  v.  Mulcahy,  4 
the  particukir  transaction,  but  mt^^  6«  Nev.  290;  Slaughter's  Adm'r  v.  Ger- 
made  to  be  the  very  ground  upon  which  son,  13  Wall.  379;  Wampler  v.  Wam- 
thia  tramactUm  took  j^^cicCf  and  must  pler,30Gratt.  454;  McShane  v.  Hazle- 
have  given   rise  to    this    contract."  hurst,  50  Md.  107;  McBean  v.  Fox.  1 
The  rule  was  also  well  expressed  in  IlL  App.  177;  Roseman  v.  Canovan,  43 
Pulsford  V.  Richards,  17  Beav.  87,  96.  Cal.  110;  Long  v.  Warren,  68N.Y.42G; 
**  To  use  the  expression  of  the  Roman  Chester  v.  Comstock,  40  Id.  575  n. ; 
law,  it  must  be  a  representation  dajis  Taylor  v.  Guest,  58  Id.  262;  Laidlaw 
locum  contractui,  that  is,  arepresenta-  v.  Organ,  2  Wheat.  178,  195. 
tion  giving  occasion  to  the  contract;  ^  Roynell  v.  Sprye,  1  De  G.  M.  & 
the  proper  interpretation  of  which  ap-  G.  660,  708,  709:  Adilington  v.  Allen, 
pears  to  me  to  bo  the  assertion  of  a  11  Wend.  374,  an  action  for  deceit,  in 
fact  on  which  the  person  entering  into  which    the    court  said:    "Although 
the  contract  reliecl,  and  in  the  absence  other  inducements  besides  the  repro- 
of which  it  is  reaftonable  to  infer  that  sentations  may  have  operated  in  the 
he  would  not  have  entered  into  it;  or  giving  credit,  it  is  enough  if  the  vend- 
the  suppression  of  a  fact,  the  knowl-  or  is  moved  by  such  representations, 
edge  of  which  it  is  reasonable  to  infer  so  that  without  them  the  goods  would 
would  liave  made  him  abstain  from  not  have  been  parted  with." 
the  contract  altogether."    Reynell  v.  ^Percival  v.  llarger,  40  Iowa,  286; 
Sp-ye,  1  De  G.  AI.  &  G.  060,  691,  708,  Winston  v.  Gwathmey,  8  B.  Mou.  19; 
70<^;  Jenniijga  v.  Broughton,  5  Id.  120;  Gcddes  v.  Pennington,  5  Dow,  159. 
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tion  must  be  relied  upon,  plainly  includes  tlie  supposition  that 
the  party  is  justified,  under  all  the  circumstances,  in  thus  re- 
lying upon  ifc.  This  branch  of  the  rule  presents  by  far  the 
greatest  practical  difficulties  in  the  decision  of  cases,  because, 
although  the  rule  is  well  settled,  and  is  most  clearly  just,  its  ap- 
plication must  depend  upon  the  facts  of  each  particular  case, 
and  upon  evidence  which  is  often  obscure  and  conflicting.  In 
determining  the  effect  of  a  reliance  upon  representations,  it  is 
most  important  to  ascertain,  in  the  first  place,  whether  the 
statement  was  such  that  the  party  was  justified  in  relying  upon 
it,  or  was  such,  on  the  other  hand,  that  he  was  hoaixd  to  in- 
quire and  examine  into  its  correctness  himself.  In  respect  to 
this  alternative,  there  is  a  broad  distinction  between  statements 
of  fact  which  really  form  a  part  of,  or  are  essentially  connected 
with,  the  substance  of  the  transaction,  and  representations 
which  are  mere  expressions  of  opinion,  hope,  or  expectation,  or 
are  mere  general  commendations.  It  may  be  laid  down  as  a 
general  proposition,  that  where  the  statements  are  of  the  first 
kind,  and  especially  where  they  are  concerning  matters  which, 
from  their  nature  or  situation,  may  be  assumed  to  be  within  the 
knowledge  or  under  the  power  of  the  party  making  the  repre- 
sentation, the  party  to  whom  it  is  made  has  a  right  to  rely  on 
them;  he  is  justified  in  relying  on  them,  and  in  the  absence  of 
any  knowledge  of  his  own,  or  of  any  facts  which  should  arouse 
suspicion  and  cast  doubt  upon  the  truth  of  the  statements,  he  is 
not  bound  to  make  inquiries  and  examination  for  himself.  It 
does  not,  under  such  circumstances,  lie  in  the  mouth  of  the 
person  asserting  the  fact  to  object  or  complain  because  the 
other  took  him  at  his  word;  if  he  claims  that  the  other  party 
was  not  misled,  he  is  bound  to  show  clearly  that  such  party  did 
know  the  real  facts;  the  burden  is  on  him  of  removing  the  pre- 
sumption that  such  party  relied  and  acted  upon  his  state- 
ments.^   The  rule  is  equally  well  settled  with  respect  to  the 

*  Reynall  v.  Sprye,  1  Do  G.  M.  fr  within  the  authorities  referred  to  in 

G.  660,  691,  708;  llawlina  v.  Wick-  opposition  to  the  purchaser's  claim, 

ham,  3  De  G.  &  J.  304;  Conybeare  It  would   have    been  a  question  of 

V.   New  Brunswick   etc.   Co.,  1   De  opinion,  not  of  fact,  and  the  purcliasor 

G.  F.  &  J.  578.     In  Leyland  v.  II-  would  have  been  put  upon  inquiry, 

lin^orth,   2  Id.   248,   253,   254,    in  But  there  is  no  such  qaestiou  in  tins 

which  it    was    held    that  the    pur-  case.     The  description  is  a  rcpresenta- 

chaser  had  a  right  to  rely  on  a  cer-  tion  of  a  fact,"  etc.     See,  also.  Dyer 

tain  statement  made  by  the  vendor  v.  Hargrave,  10  Ves.  505;  Fenton  v. 

and  was  not  bound  to  inquire  for  him-  Browne,  14  Id.  144;  Wall  v.  Stubbs,  1 

self,  L.  J.  Turner  said:  "If  the  ones-  Madd.    80;    Stewart    v.   Alliston,   1 

tion  had  been  whether  the  supply  of  Meriv.  26;  Trower  v.  Newcome,  3  Id. 

water  was  adequate  or  inadequate,  704;    Lowndes  v.  Lane,  2  Cox,  363; 

the  case  would  probably  have  fallen  Scott  v.  Hanson,  1  Sim.  13;  Harris  v. 
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second  alternative.  "Where  the  representation  conMs  of  general 
commendations,  or  mere  expressions  of  opinion,  hope,  expecta- 
tion and  the  like;  and  where  it  relates  to  matters  which,  from 
their  nature,  situation,  or  time,  can  not  be  supposed  to  be 
within  the  knowledge  or  under  the  power  of  the  party  making 
the  statement,  the  party  to  whom  it  is  made  is  not  justified  in 
relying  upon  it  and  assuming  it  to  be  true;  he  is  bound  to  make 
inquiry  and  examination  for  himself  so  as  to  ascertain  the 
truth;  and  in  the  absence  of  evidence  it  will  be  presumed  that 
he  has  dona  so,  and  acted  upon  the  result  of  his  own  inquiry 
and  examination.^    Any  representation,  in  order  that  one  may 

Kemblc,  Id.  Ill;  5  Bligh  (N.  S.)  &  G.  126;  17  Beav.  234,  it  was  held 
730;  Price  v.  ^iacaulay,  2  De  G.  M.  that  in  a  contract  for  the  sale  of  a 
&  G.  333;  Abcramau  Ironworks,  L.  mine,  there  wcs an  essential  ditferenco 
R.,  4  Ch.  101;  5  Kcj.  485;  Martin  v.  between  a  representation  of  what  was 
Cotter,  3  Jo.  &  Lat.  490,  507;  Brealey  actually  to  bo  bccu  or  had  been  seen 
V.  Collins,  Younjo,  317;  Lord  Brooke  at  the  works — the  vein-a  of  ore,  tho 
V.  Rounthwaitc,  5  Hare,  298;  Cox  v.  amount  of  ore  actually  mined,  and  the 
Middlcton,  2  Drew,  209;  Farebrother  like — and  a  general  statement  of  the 
V.  Gibson,  I  Do  G.  &  J.  G02;  Cook  v.  expectations,  prospects,  and  capacities 
Waugh,  2  Giff.  201;  Johnson  v.  Smart,  of  tho  mine— tho  latter  being  m  their 
Id.  151;  Boynton  v.  llazelboom,  14  very  nature  contingent  and  specula- 
Allen,  107;  Best  V.  Stow,  2  Sand,  tive,  and  respecting  which  tho  buyer 
Ch.  298;  Holmes's  Appeal,  77  Pa.  St.  was  as  able  to  judge  as  the  seller.  In 
(27  P.  F.  Sm.)50;  Swimm  v.  Bush,  Trower  v.  Newconie,  3  Meriv.  704,  an 
23  Mich.  09;  Bcardsley  v.  Duntley,  advowson  had  been  sold  at  auction, 
69  N.  Y.  577;  VViikin  v.  Barnard,  61  the  written  description  stating  that 
Id.  028;  McShono  v.  Hazlehurst,  50  **a  voidance  of  tho  preferment  was 
Md.  107;  Slaughter's  Adm'r  v.  Ger-  likely  soon  to  occur,"  but  not  spcak- 
son,  13  Wall.  370;  Drake  v.  Latham,  ing  at  all  of  tho  then  present  incum- 
50  ni.  270;  Fish  v.  Cleland,  33  Id.  bent.  At  the  sale,  the  auctioneer 
233;  Banta  v.  Palmer,  47  Id.  99;  verbally  announced  that  "the  living 
David  V.  Park,  103  Mass.  601 ;  Brad-  would  be  void  on  the  dcnth  of  a  person 
bury  V.  Bardin,  35  Conn.  577;  Bat-  aged  eighty-two."  (This  statement 
dorf  V.  Albert,  59  Pa.  St.  59;  Watts  was,  of  course,  made  without  author- 
V.  Cummins,  Id.  84;  Brandon  v.  ity,  and  so  did  not  bind  the  vendor;  for 
Forest  Co.,  Id.  187;  Spalding  v.  otherwise  it  seems  to  be  a  representa- 
Hedges,  2  Ban*.  240;  Morehea^  v.  tion  in  tho  clearest  possible  manner  of 
Eades,  3  Bush,  121  (a  very  instructive  a  moat  material  fact. )  In  truth,  the 
case).  then  incumbent  was  only  thirty-two 
^  Dyer  v.  Hargrave,  10  Ves.  605;  years  old.  Sir  Wm.  Grant  held  that 
Fenten  v.  Browne,  14  Id.  144;  Brealey  the  representation  in  the  written  de- 
V.  Collins,  Younge,  317;  Lord  Brooke  scription  was  so  vague  and  general,  and 
V.  Rounthwaitc,  5  Hare,  298;  Abbott  so  entirely  a  matter  of  speculation  or 
V.  Sworder,  4  Do  G.  &  Sm.  448;  Colby  opinion,  that  th^  purchaser  was  only 
V.  Gadsden,  34  Beav.  41G;  Attwood  v.  put  on  inquiry  by  it,  and  could  not 
Small,  0  CI.  &  Fin.  232;  Hough  v.  claim  to  have  been  misled.  In  Scott 
Richardson,  3  Story,  (>59;  Pratt  v.  v.  Hanson,  1  Sim.  13:  1  Russ.  & 
Philbrook,  33  Me.  17;  Brown  v.  My.  128,  a  statement  that  the  land 
Leach,  107  Mass.  364;  Vcasey  v.  sold  "was  uncommonly  rich  water 
Doton,  3  Allen,  380;  Clark  v.  Ever-  meadow,"  was  only  a  general  commen- 
hart,  (53  Pa.  St.  (13  P.  F.  Sm.)  347;  dation.  In  Hume  v.  Pocock,  L.  R.,  1 
Winters's  Appeal,  61  Id.  (11  Id.)  307;  Ch.  379;  1  Eq.  423,  it  was  held  that 
Tindall  v.  Harkinson,  19  Ga.  448;  the  mere  assertion  by  a  vendor  that  he 
Glasscock  v.  Minor,  11  Mo.  Qo5;  has  a  good  title,  on  which  tho  vendee 
Wright  V.  Gully,  28  Ind.  475.  As  relies  witliout  any  invcsti^'ation,  is  not 
illustrations,  in  the  often-quoted  case  necessarily  such  a  misrepresentation 
{Of  Jennings  v.  Broughtou,  5  De  G.  M.  as  will  defeat  an  enforcement  of  the 
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be  justified  in  relying  upon  it,  must  be  in  some  degree  at  least 
reasonable;  at  all  events,  it  must  not  be  so  self-contradictorj  or 
absurd  that  no  reasonable  man  could  believe  it.  It  must  not, 
also,  be  so  vague  and  general  in  its  terms  that  it  conveys  no  cer- 
tain meaning.' 

§  892.  When  He  is  or  is  not  Justified  in  Relsring.— As  a 
generalization  from  the  authorities,  the  various  conditions  of 
fact  and  circumstance,  v^ith  respect  to  the  question  how  far  a 
party  is  justisfied  in  relying  upon  the  representation  made  to 
him,  may  be  reduced  to  the  four  following  cases,  in  the  first 
three  of  which  the  party  is  not,  while  in  the  fourth  he  is  justi- 
fied in  relying  upon  the  statements  which  are  offered  as  induce- 
ments for  him  to  enter  upon  certain  conduct:'  1.  When,  before 
entering  into  the  contract  or  other  transaction,  he  actually 
resorts  to  the  proper  means  of  ascertaining  the  truth  and  veri- 
fying the  statement.     2.  When,  having  the  opportunity  of  mak- 

contract.     In  Jefferyi  v.  Fairs,  L.  R.,  to  him   may  bo  cxclnded.      Again, 

4  Ch.  B.  448,  a  representation  made  when  we  are  endeavoring  to  asceiiain 

without  knowledge  or  any  possible  in-  what  reliance  was  placed  on  repre- 

tent  to  mislead,  was  held  no  ground  sentations,  we  must    consider  them 

for  interference,  because  it  was  of  such  with  reference  to  the  subject-matter 

a  nature  that  the  purchaser  took  his  and  the  relative  knowledge  of  the 

chance.  parties.    If  the  subject  is  capable  of 

*  Trovfer  v.  Ncwcome,  3  Meriv.  704,  being  accurately  known,  and  one  party 
jffr  Sir  Wm.  Grant;  Irving  v.  Thomas,  is,  or  is  supposed  to  be,  possessed  of 
18  Me.  418,  424,  per  Shipley,  J.;  Sav-  accurate  knowledge,  and  the  other  is 
age  V.  Jackson,  19  Ga.  305;  Halls  v.  entirely  ignorant,  and  a  contract  is  en- 
Thompson,  1  Sm.  &  Mar.  443.  tered  into  after  representations  made 

'  The  doctrine  is  so  admirably  sum-  by  the  party  who  knows,  or  is  sup- 
med  up  by  Lord  Langdale,  M.  K.,  in  posed  to  know,  without  any  means  of 
Clapham  v.  Shillito,  7  Beav.  146,  149,  verification  being  resorted  to  by  the 
150,  that  I  shall  extract  a  passage  from  other,  it  may  well  enough  bo  presumed 
his  opinion:  "Cases  have  frequently  that  the  ignorant  man  relied  on  the 
occurred  in  which,  upon  entering  into  statements  made  to  bim  by  him  who 
contracts,  misrepresentations  mado  by  was  supposed  to  be  better  informed; 
one  party  have  not  l)een,  in  any  degree,  but  if  the  subject  is  in  its  nature  un- 
relicd  on  by  the  other  party.  If  the  certain,  if  all  that  is  known  about  it  is 
party  to  whom  the  representations  matter  of  inference  from  something 
were  made  himself  resorted  to  the  else,  and  if  the  parties  making  and  re- 
proper  means  of  verification,  before  he  ceiving  representations  on  the  subject 
entered  into  the  contract,  it  may  ap-  have  equal  knowledge  and  means  of 
pear  that  he  relied  upon  the  result  of  acquiring  knowledge,  and  equal  skill, 
his  own  investigation  and  inquiry,  and  it  is  not  easy  to  presume  that  represen- 
not  upon  the  representations  made  to  tations  made  by  one  would  have  much 
him  by  the  other  party.  Or,  if  the  or  any  infliicnce  upon  the  other."  The 
means  of  investigation  and  verifica-  third  and  fourth  cases  in  the  text 
tion  be  at  hand,  and  the  attention  of  above  are  discussed  in  the  preceding 
the  party  receiving  the  representations  jMiragraph  (§  89 1 ).  The  first  and  sec- 
be  drawn  to  them,  the  circumstances  ond  are  in  reality  only  one;  they  in- 
of  the  case  may  be  such  as  to  make  it  volve  the  same  principle,  and  the  only 
incumbent  on  a  coart  of  justice  to  im-  difference  between  them  is  in  the  mo<lo 
pute  to  him  a  knowledge  of  the  result,  of  proof — a  fact  being  directly  proved 
which  upon  due  inquiry  he  ought  to  by  direct  evidence  in  the  first,  which 
have  obtained,  and  thus  the  notion  of  is  irresistibly  inferred  by  a  legal  pro- 
a  reliance  on  the  representations  made  sumption  in  the  second. 
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ing  Buch  examination,  he  is  charged  with  the  knowledge  which 
be  necessarily  would  have  obtained  if  he  had  prosecuted  it  with 
diligence.  3.  When  the  representation  is  concerning  generali- 
ties equally  within  the  knowledge  or  the  means  of  acquiring 
knowledge  possessed  by  both  parties.  4.  But  when  the  repre- 
sentation is  concerning  fac^s  of  which  the  party  making  it  has, 
or  is  supposed  to  have,  knowledge,  and  the  other  party  has  no 
such  advantage,  and  the  circumstances  are  not  those  described 
in  the  Urst  or  the  second  case,  then  it  will  be  presumed  that  he 
relied  on  the  statement;  he  is  justified  in  doing  so. 

§  890.  Informatioa  or  Means  of  Obtaining  Information 
Possessed  by  the  Party  Receiving  the  Representation.—! 
purpose  to  examine,  under  this  head,  the  first  two  cases  mentioned 
in  the  foregoing  summary;  they  are  the  ones  which  present  by 
|ar  the  greatest  practical  difficulties  in  the  administration  of 
justice.  If,  after  a  representation  of  fact,  however  positive,  the 
party  to  whom  it  was  made  institutes  an  inquiry  for  himself, 
has  recourse  to  the  proper  means  of  obtaining  information,  and 
actually  learns  the  real  facts,  he  can  not  claim  to  have  relied 
upon  the  misrepresentation  and  to  have  been  misled  by  it. 
Such  claim  would  simply  be  untrue.  The  same  result  must 
plainly  follow  when,  after  the  representation,  the  party  receiv- 
ing it  has  given  to  him  a  sufficient  opportunity  of  examining 
into  the  real  facts,  when  his  attention  is  directed  to  the  sources 
of  information,  and  he  commences,  or  purports,  or  professes  to 
commence,  an  investigation.  The  plainest  motives  of  expediency 
and  of  justice  require  that  he  should  be  charged  with  all  the 
knowledge  which  he  might  have  obtained  had  he  pursued  the 
inquiry  to  the  end  with  diligence  and  completeness.  He  can 
not  claim  that  he  did  not  learn  the  truth  and  that  he  was  mis* 
led.^ 

^  One  gronnd  of  this  latter  branch  Everhart,  63  Pa.  St.  (13  P.  F.  Sm.) 

of  the  rule  is  the  practical  impoasi-  347;   Wright  v.  Gully,  28  Ind.  475; 

bility  in  any  judicial  proceeding  of  Glasscock  v.  Minor,  11  Mo.  G55;  Tin- 

aycertaining  exactly  how  much  knowl-  dall  v.  Harkinson,  19  Ga.  448;  Wil- 

edge  the  party  obtained  by  his  in-  kin  v.  Barnard,  61  N.  Y.  628;  More- 

quiry;    and    the  opportunity  which  head  v.  Eodes,  3  Bush,  12)  (a  veryin- 

a    contrary   rule    would    give    to    a  structive  case,  in  which  this  aspect  of 

party  of  repudiating  an  agreement  the  doctrine  is  discussed  by  liobert- 

or  other    transaction  fairly  entered  son,  J.);  David  v.  Park,    103  Mass. 

iuto,  with  which  he  had  become  dis-  501;  Spalding  v.  Hedges,  2  Barr.  240; 

satisfied:  Nelson  v.  Stocker,  4  De  G.  Batdorf  v.  Albert,  59  Pa.  St. 59;  Watts 

&  J.  458;- Cony beare  v.  New  Bruns-  v.  Cummins,  59  Id.  84;  Brandon  v. 

wick  etc.  Co.,  1  De  G.  F.  &  J.  578;  Forest  Co.,  59  Id.  187;  Fish  v.  Cle- 

Kicol's  Case,  3  De  G.  &  J.  387;  Car-  htnd,  33111.  238;  Banta  v.  Palmer,  47 

gill  V.  Bower,  L.  R.,  10  Ch.  D.  502;  Id.  99;   Brown  v.  Leach,   107  Mass. 

Pratt  V.  Philbrook,  33  Me.  17;  Brown  3G4;   Rockafellow  v.   Baker,  41   Pa. 

V.  Leach,  107  Mass.  364;   Clark  v.  St.  319.     In  illustration  of  the  first 
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§  894.  KnoiT^ledge  Possessed  by  the  Same  Party :  Pat- 
ent Def  30ts. — The  same  priDciple  is  applied  under  a  somewhat 
different  condition  of  circumstances.  If  the  party  receiving  a 
misrepresentation  is,  at  the  time  when  it  is  made,  either  from 
knowledge  acquired  previously  or  obtained  at  that  very  moment, 
fully  aware  of  the  truth,  acquainted  with  the  facts  as  they  really 
are,  he  can  not  claim  to  be  misled,  and  can  not  defeat  or  dis- 
affirm or  rescind  the  transaction  on  the  ground  that  it  was  en- 
tered into  through  false  representations.  The  case  of  patent 
defects  is  merely  an  application  of  this  equitable  doctrine.  If 
in  a  contract  of  sale  or  of  leasing,  representations  are  made  by 
the  vendor  concerning  some  incidents,  qualities,  or  attributes 
of  the  subject-matter  which  are  open  and  visible,  so  that  the 

branch  of  the  rale  given  in  the  text,  might  have  obtained.  If  a  party 
Lord  Holt  Baid,  in  deciding  an  action  chooses  to  judge  for  kiTwelfy  and  then 
at  law  for  deceit  (the  principle  being  does  not  thoroughly  use  all  the  oppoi^ 
the  fiamoiii  law  and  in  equity),  asfol-  tunitiea  and  sources  of  information 
lows:  Lysney  v.  Selby,  2  I^.  Kaym.  offered  or  open  to  him,  he  can  not  be 
1118,  1120:  *'If  the  vendor  gives  in  permitted  to  set  up  his  own  careless- 
his  particular  of  the  rents,  and  the  ness  or  imprudence,  and  claim  to 
vcnaeo  Bays  he  will  trust  him  and  in-  have  been  misled.  Jennings  v.  Brough- 
quire  no  further,  but  rely  on  his  ton,  5  De  G.  M.  &  G.  120;  17  Beav. 
particular,  then,  if  the  particular  be  2^H,  illustrates  the  same  rule  in  a 
false,  an  action  will  lie;  but  if  the  striking  manner.  Plaintiff  had  bouglit 
vendee  will  go  and  inquire  farther  an  interest  in  a  mine,  statements  con- 
what  the  rents  are,  then  it  seems  un-  ceruing  it  having  been  made  by  the 
reasonable  ho  should  have  any  action,  vendors.  The  suit  was  brought  to 
though  tlio  particular  be  false,  be-  rescind  the  sale,  on  the  ground  that 
cause  he  did  not  rely  on  the  particu-  these  statements  were  grossly  fraud  u- 
lar."  The  great  case  of  Attwood  v.  lent.  The  vendee  had  visited  the 
Small,  0  CI.  &  Fin.  232,  is  an  ailmira-  mine  before  concluding  the  bargain  to 
ble  illustration  of  the  second  branch  look  for  himself.  The  statements  were 
of  the  rule,  and  was  finally  decided  in  concerning  matters  which  he  might 
the  house  of  lords  by  an  application  have  found  out  during  his  investiga- 
of  its  doctrine.  Attwood  had  bar-  tion,  and  it  was  held  by  the  M.  R.  and 
gained  to  sell  his  works,  and  had  mode  by  the  court  of  appeal,  that  he  must 
representations  in  regard  to  them,  and  be  taken  to  have  ascertained  the 
these  statements  were  claimed  to  be  truth,  and  could  not  claim  to  have 
false.  But  during  the  negotiations  been  misled  by  the  misrepreseuta- 
the  vendee  had  sent  a  committee  to  tions.  Lowndes  v.  Lane,  2  Cox,  363, 
the  works  for  the  express  purpose  of  is  another  illu9trativo  case.  A  pur- 
examining  into  the  truth  of  the  state-  chaser  had  bought  propei*ty  consLstiug 
ments.  As  a  matter  of  fact  they  made  partly  of  woods,  on  the  representation 
a  very  superficial  and  incomplete  ex-  that  th^e  woods  had  yielded,  from 
amination,  and  did  not  discover  all  timber  cut  and  sold,  £250  a  year, 
the  truth;  but  they  had  the  oppor-  on  the  average,  for  fifteen  years, 
tunity  to  make  a  thorough  investiga-  This  statement  was  practically  false, 
tion;  they  were  engaged  in  the  same  and  was  very  misleadin;]^.  But  before 
business,  and  were  therefore  experts;  concluding  the  contract  a  writing  was 
they  were  satisfied  with  what  they  delivered  to  him  and  kept  in  his  pus- 
saw,  and  reported  favorably,  and  the  session,  which,  if  examined  by  him, 
contract  was  concluded.  On  a  suit  would  have  disclosed  all  the  real  facts 
for  rescission  of  the  agreement,  the  and  shown  the  untruth  of  the  pre- 
H.  of  L.  held  that  the  vendees,  by  vions  statements.  He  was  hold 
their  own  acts,  had  cut  off  any  claim  chargeable  with  the  knowledge  which 
to  being  misled,  and  must  be  charged  he  might  and  ought  thus  to  have  ob- 
with  the  full  knowledge  which  they   tained. 
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falsity  of  the  statement  is  patent  to  any  ordinary  observer,  and 
it  is  made  to  appear  that  the  purchaser,  at  or  shortly  before  the 
concluding  the  contract,  had  seen  the  thing  itself  which  consti- 
tutes the  subject-matter,  then  a  knowledge  of  the  facts  is 
chargeable  upon  such  party;  he  is  assumed  to  have  made  the 
agreement  knowingly,  and  can  not  allege  that  he  was  misled 
by  the  false  representations.^  This  special  rule  concerning 
patent  defects,  requires  that  the  thing  concerning  which  the 
statements  are  made  should  be  seen  or  otherwise  personally 
known  by  the  purchaser,  and'  that  the  defects  should  be  plainly 
open  and  patent  to  any  ordinary  observer,  and  especially  that 
no  means  should  be  used  to  conceal  them,  or  to  divert  the  buy- 
er's attention  from  them,  or  in  any  way  to  prevent  a  fair  in- 
quiry.' 

§  895.  When  the  KnoiT^ledge  or  Information  must  be 
Proved,  and  not  Presumed. — The  principle  discussed  in  the 
two  preceding  paragraphs'  is  subject,  however,  to  the  following 
most  important  qualification,  which  is  based  upon  the  proposi- 
tion heretofore  stated,  that  whenever  a  positive  representation 
of  fact  is  made,  the  party  receiving  it  is,  in  general,  entitled  to 
rely  and  act  upon  it,  and  is  not  bound  to  verify  it  by  an  inde- 
pendent investigation.  Where  a  representation  is  made  of  facts 
which  are  or  may  be  assumed  to  be  within  the  knowledge  of  the 
j)arty  making  it,  the  knowledge  of  the  receiving  party  concern- 
ing the  real  facts,  which  shall  prevent  his  relying  on  and  being 
misled  by  it,  must  be  clearly  and  conclusively  established  by  the 
evidence.  The  mere  existence  of  apportunities  for  examination, 
or  of  sources  of  information,  is  not  sufficient,  even  though  by 
means  of  these  opportunities  and  sources,  in  the  absence  of  any 
representation  at  all,  a  constructive  notice  to  the  party  would  be 
inferred;  the  doctrine  of  constructive  notice  does  not  apply 
where  there  has  been  such  a  representation  of  fact.^  If  one 
party — a  vendor,  for  example — claims  that  the  invalidating  ef- 
fects of  his  misrepresentations  are  obviated,  and  that  the  pur- 

^  Nelson  v.  Stocker,  4  De  G.  &  J.  an   equality,  and  one  having  better 

458;  Dyer  v.  Hargrave,  10  Ves.  505;  means  of  knowledge  than  the  other 

Bowles  y.  Round,  5  Ves.  508;  Pope  v.  uses  any  means  to  conceal  the  true 

Garland,  4  Y.  &  C.  Ex.  394;  Shackle-  facts  or  to  divert  inquiry  from  them, 

ton  v.  Sutcliffe,  1  De  G.  &  Sm.  609;  the  transaction  thus  procured  would 

Grant  v.  Munt,  Cooper,  173;  Hough  be  fraudulent.    Mead  v.  Bunn,  32  N. 

V.  Kichardson,  3  Story,  659;  Veasey  Y.  275. 

V.  Doton,  3  Allen,  380;  Wintcrs's  Ap-  »  That  is,  the  principle  underlyinc 

peal,  61  Pa.  St.  (11  P.  F.  Sm.)  307;  the  first  and  second  cases  mentioned 

Slaughter's    Adm'r    v.    Gerson,    13  ante  in  §  892. 

Wall  379.  *  Drysdale  v.  Mace,  2  Sm.  &  Gif. 

^  If  the  parties  do  not  stand  upon  225,  230. 
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cbaser  was  not;  misled  by  them,  either  because  tbey  were  con- 
cerning patent  defects  in  the  subject-matter,  or  because  he  was 
from  the  outset  acquainted  with  the  real  facts,  or  because  he 
had  made  inquiry  and  had  thereby  ascertained  the  truth,  the 
foregoing  qualification  plainly  applies;  it  is  plainly  incumbent 
on  the  vendor  to  prove  the  alleged  knowledge  of  the  purchaser 
by  clear  and  positive  evidence,  and  not  to  leave  it  a  matter  of 
mere  inference  or  implication;  an  opportunity  or  means  of  06- 
taining  the  knowledge  is  not  enough/  The  qualification  applies 
no  less  plainly  to  the  case  where  the  party  receiving  a  repre- 
sentation has  given  to  him  an  opportunity  of  examining  into 
the  real  facts,  or  where  his  attention  is  directed  to  the  sources 
of  information.  The  mere  opportunity  or  the  means  of  inves- 
tigation are  not  sufficient.  Undoubtedly,  if  there  had  been  no 
representation,  they  might  or  would  have  put  the  party  upon  an 
inquiry,  and  would,  therefore,  amount  in  law  to  a  constructive 
notice  of  the  facts  which  might  have  been  learned  by  such  in- 
quiry; but  the  positive  representation  of  a  fact  can  not  be  coun- 
teracted by  such  implication.  It  must  be  shown  that  the  party 
proceeded,  in  some  measure,  to  avail  himself  of  the  opportu- 
nity; that  he  took  some  steps  in  making  an  independent  inves- 
tigation, so  that,  although  his  examination  might  not  have  been 
complete  and  successful,  yet  he  must  be  charged  with  the 
knowledge  he  would  have  acquired  by  means  of  a  thorough  in- 
vestigation. In  other  words,  it  must  appear  that  through  the 
opportunity  and  means  of  inquiry  he  received  some  information 
concerning  the  actual  facts,  so  that,  from  considerations  of  ex- 
pediency, he  should  not  be  allowed  to  allege  his  failure  to  ob- 
tain all  the  knowledge  which  he  might  have  acquired.' 

*  Price  V.  Macanlay,  2  De  G.  M.  &  not  anfficient  in  a  case  of  misrepre- 

G.  339,  346,  per  Knight  Br  nee,  L.  J. :  sentation;  he  mast  he  shown  clearly  to 

"Supposing,  however,  that  the  de-  Aave  Aocf  <7^onna^»on  of  the  real  state 

fendaut    [a  purchaser]  had  actually  of    the  facts    communicated  to    hia 

known,  at  the  time  of  the  purchase,  mind."    See,  also,  Wilson  v.  Short,  6 

what  were  the  real  state  and  condi-  Hare,  366,  378;  Dyer  v.  Hargrave,  10 

tion    of    the  subject-matter    of    the  Yes.  505;  Higgins  v.  Samels,  2  J.  & 

contract,  it  may  be  that  he  would  not  H.  460;  Harnett  v.  Baker,  L.  R.,  20 

be  entitled  to  complain.     But  in  order  Eq.  60;  Rawlins  v.  Wickham,  3  De 

to  enable  a  vendor  to  avail  himself  of  G.  &  J.  304,  314,  318-320;  Attwood 

that  defense  in  such  a  case,  he  must  v.  Small,  6  CI.  &Fin.  232;    Smith  v. 

sliotovery  clearly  that  the  purchaser  Reese  River  Co.,  L.  R.,  2  Eq.  264; 

knew  that  to  be  untrue  wliich  was  Conybeare  v.  New  Brunswick  etc.  Co., 

represented  to  him  as  true;  for  no  1  De  G.   F.  &  J.  678;  9  H.  L.  Cas. 

man  can  be  heard  to  say,  that  he  is  711;  Kisch  v.  Cent.  Ry.  of  Venezuela, 

to  be  assumed  not  to  have  spoken  3  De  G.  J.  &  S.  122;  L.  R.,  2  H.  L. 

the  truth.     •    •    *    It  is  saitf  that  99,  125. 

subsequently  he  had  such  notice  as       *  Price  v.  Macaulay,  2  De  G.  M.  k 

mvjht  have  led  him  to  ascertain  how  G.  339, 340;  Gibson  v.  D'Este,  2  Y.  & 

the  facts  stood.    That,  however,  is  C.  Ch.   542,  672;  the  great  case  of 
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§  896.  Words  of  Greneral  Caution. — ^The  rule  that  some 
independent  knowledge  of  the  true  facts  must  be  brought  home 
to  the  party  receiving  such  a  representation,  in  order  to  coun- 
teract its  effects  in  misleading  him,  and  to  prevent  his  reliance 

Attwood  Y.  Small,  6  CI.  &  Fin.  232,  the  false  statements;  the  representa- 

well    illustrates    this  position.     The  tion  oyerrides  what  would  otherwise 

vendors  of  the  works  made  certain  be  taken  at  law  as  a  knowledge  on  the 

positive  representations  concerning  the  part  of  the  purchaser,  and  he  can  take 

Sroperty.     Tho  mere  fact  that  the  ven-  advantage  of  it  as  against  the  vendor, 

ees  could  have  visited  the  works,  and  Van  v.  Corpe,  3  My.  &  K.  269;  Flight 

by  a  peraonal  examination  have  ascer-  v.  Barton,  Id.  282;  Pope  v.  Garland, 

tained  all  the  facts  for  themselves,  4  Y.  &  C.  Ex.  394,  401. 
would  not  lessen  the  effect  of  this  rep-       There  is  no  contradiction  between 

resentation.     Even  had   the  vendors  these  conclusions  and  the  rules  stated 

invited  the  purchasers  to  come,  given  in  the  two  preceding  paragraphs  (§3 

them  an  express  opportunity  to  inves-  893,  894).     The  question  is,  did  the 

tigate,  directed  their  attention  to  this  party  rely  on  the  representation,  or  on 

means  of  veritication,  etc.,  this  would  his  own  knowledge.     To  obviate  the 

not  have  altered  the  result.     The  ven-  effect  of  the  representation,  it  must  bo 

dees  would  have  had  a  right  to  say,  clearly  and  conclusively  shown  that 

"  Ko,  you  have  made  a  statement  con-  he  relied  on  his  own  knowledge.    This 

cernin^  an  existing  condition  of  fact  the  general  doctrine  and  tho  qualifica- 

which  IS  all  within  your  own  knowl-  tion  both  demand.     But  neither  of 

edge;  true,  we  can  Qome  and  verify  them  requires  that  this  knowledge  bo 

this  statement  for  ourselves,  but  we  perfect,  complete,  accurate.     Where 

are  willing  to  rely  on  your  representa-  there  is  an  opportunity  or  means  of 

tion    and    complete    the    purchase."  examination,  the  party  may  decline  to 

Had  they  done  so,  they  would  have  use  it,  for  he  has  a  right  to  rely  on  the 

been  justified  in  doing  it,  and  could  representation  of  fact,  and  to  remain 

have    rescinded    the    contract.     But  personally  in  ignorance.     If,  however, 

they  did  not  do  so.     They  acted  on  he  takes  steps  in  an  investigation  and 

the  opportunity;  they  availed  them-  thus  obtains  some  indepemientknowl- 

selvea  of  the  means;  they  took  some  edge,  and  afterwards  concludes  the 

steps  in  making  an  investigation;  and  agreement,  he   must  be  assumed  to 

thus  some  information  as  to  the  true  have  concluded  it  iipou  tho  strength 

condition  of  affairs  was  commimicated  of  that  acouircd  knowledge,  however 

to  their  minds.     That  tho  investiga-  partial  and  deceptive,  and  not  upon 

tion  was  not  thorough,  and  the  knowl-  the  representation.     Where,  however, 

edge  obtained  perfect,  was  their  own  there  is  no  investigation  made  after 

fault;  whatever  it  was,  they  relied  on  the  representation,  in  order  to  test  it, 

i^,  and  not  on  the  representation  of  but  the  vendor  claims  that  his  stato- 

tbe  vendors.    Cox  v.    Middieton,   2  ments  have  not  misled,  because  the 

Ihrew.   209,  is   also    illustrative.     A  defects  were  patent,  or  because  the 

vendor,  in  negotiating  the  sale  of  a  buyer    was,    from    the    outset,    ac- 

honse,  stated  that  it  was  ''substan-  quainted  with  all  the  facts — there  it  is 

tially   and    well  built,"  which    was  tne  completeness  and  accuracy  of  the 

false.    Although    the    vendee   could  purchaser's  knowledge   alone  which 

very  easilv  have  inspected  the  house,  counteracts  the  effect  of  the  ];epresen- 

and  exammed  for  himself  how  it  was  tation  and  shows  that  it  was  not  relied 

built,  he  was  not  obliged  to  do  so,  and  upon  and  did  not  mislead;  in  such 

did  not,  and  it  was  held  that  this  op-  case,  therefore,  it  must  be  shown  that 

portunity  which  he  had  did  not  impair  the  purchaser's  knowledge  of  all  the 

the  effect  of  the  misrepresentation.  material  facts  covered  by  the  misrep- 

It  is  also  decided  in  several  cases,  resentation,   was  full,  accurate,  and 

that  where  a  vendor  makes  untrue  perfect.     The  vital  (question  in  each 

statementsrespcctingalease — respect-  case,  however,  is,  did  the  party  re- 

ing  its  covenants  and  provisions — al-  ceiving  the  representation  rely  upon 

though  the  law  would  charge  the  ven-  it,   in  concludmg  the  agreement  or 

dee  with  constructive  notice  of  what  other  transaction,  or  did  he  rely  upon 

these  covenants,   etc.,  are,  yet  such  his  own  knowledge  ? 
notice  does  not  obviate  the  effects  of 
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upon  it,  is  of  wide  application.  Nothing  done  by  the  party 
luaking  the  statement,  and  no  extrinsic  circumstances,  will 
avail,  unless  they  clearly  lead  to  the  conclusion  that  the  trans- 
action was  concluded  upon  the  strength  of  information,  or  sub- 
stantial grounds  for  forming  a  judgment,  other  than  the  repre- 
sentation itself.  A  positive  representation  of  fact  can  not  be 
obviated  by  any  general  statement  of  the  party  making  it  or  by 
nuy  extrinsic  circumstances  which  merely  admit  of  or  warrant 
an  inference  contrary  to  the  representation,  even  though  of 
themselves  such  statements  or  such  circumstances  might  be  suf  • 
ficient  to  put  the  other  party  upon  the  inquiry.  This  is  simply 
another  application  of  the  principle  that  the  right  of  a  party 
receiving  a  representation  to  rely  upon  it,  can  not  be  taken 
away  or  interfered  with  by  inference  or  implication.*  If,  there- 
fore, the  jmrty  accompanies  or  follows  his  misrepresentation  by 
words  of  general  caution,  or  by  advice  to  the  other  that  he  con- 
sult his  friends  or  professional  advisers  before  concluding  the 
agreement,  he  does  not  thereby  counteract  any  effect  upon  the 
transaction  which  his  untrue  statement  would  otherwise  pro- 
duce.' Nor  does  even  the  sale  of  a  thing  "  with  all  its  faults," 
render  a  contract  valid  which  might  otherwise  be  impeached  or 
defeated  by  means  of  the  vendor's  representations.' 

^  Wilson  V.  Short,  6  Hare,  366,  377.       '  Where  this  condition  is  a  part  of 

'^  Reynell  v.  Sprye,  1  De  G.  M.  &  the    agreement,  the  purchaser  must 

G.  660,  709,  710,  ^er  Lord  Cranworth;  take  the  subject-matter  with  all  its 

Dobcll  V.  Stevens,  3  B.  &  C.  623,  625;  defects,  patent  or  latent;  but  the  ven- 

Prescott  v.  Wright,  4  Gray,  461;  Eus-  dor  is  not  protected  against  his  false 

8«».ll  V.  Branham,  8  Blackf.  277.     In  representations.     Schneider  v.  Heath, 

the  often  quoted  case  of  Reynell  v.  3  Camp.  506;  Early  v.  Garrett,  9  B. 

Sprye,    supra,   Lord    Cranworth,    in  &  C.  928;  Springwell  v.  Allen,  2  East, 

answer  to  the  objection  that  Reynell  446,  n.     The  case  of  Harris  v.  Kemble, 

was  cautioned  by  Sprye,  and  wasneg-  1  Sim.  HI,  120;  5  Bligh  (N.  S.),  730, 

ligent  in  act  consulting  his  advisers,  which  came  before  Sir  John  Leach, 

said:     '*  No  such  question  can  arise  in  M.  R.,  Lord  Chancellor   Lyndhurst, 

a    case  like  the   present,   where  one  and  the  house  of  lords,  is  a  very  in- 

contracting    party  has   intentionally  structivo  discussion  of  the  doctrine 

misled  the  other,  by  describing  his  concerning  misrepresentations  in  most 

rights  as  being  different  from  what  he  of  its  phases.     A  contract  relating  to 

knew  them  really  to  be.     In  such  a  a  theater  was  made  between  the  joint 

case  it  is  fio  answer  to  the  charge  of  owners  of  it,  for  a  sale  of  the  share  of 

imputed  fraud  to  say,  that  the  party  one  to  the  other.     It  was  claimed 

alleged  to  be  guilty  of  it  recommended  that    misrepresentations     had    been 

the  other  to  take  advice,  or  even  put  made  as  to  the  profits.     These  repre- 

into  his  hands  the  means  of  discover-  sentations  were  based  upon  the  books 

ing  the    truth.     However    negligent  of  accounts,  which  were  open  to  both 

the  party  may  have  been  to  whom  the  parties,  and  were  justifiecT  by  the  ac- 

incorrect  statement  has   been  made,  counts  as  they  appeared  on  the  books. 

yet    that  is  a  matter   affording    no  Sir  John  Leacii,  for  these   reasons, 

ground  of  defense  to  the  other.     No  held  against  the  claim,  and  decided 

man  can  complain  that  another  has  that  the  representations  did  not  avoid 

too  implicitly  relied  on  the  truth  of  the  contract.     This  decision  was  be- 

what  he  has  himself  stated."  yond  all  doubt  right,  if  the  premises 
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§  897.  Prompt  Disaffiimanoe  Necessary. — All  these  con- 
siderations as  to  the  nature  of  misrepresentations  require  great 
punctuality  and  promptness  of  action  bj  the  deceived  party 
upon  his  discovery  of  the  fraud.  The  person  who  has  been 
misled  is  required,  as  soon  as  he  learns  the  truth,  with  all  rea- 
sonable diligence  to  disaffirm  the  contract,  or  abandon  the  trans- 
action, and  give  the  other  party  an  opportunity  of  rescinding 
it,  and  of  restoring  both  of  them  to  their  original  position. 
He  is  not  allowed  to  go  on  and  derive  all  possible  benefits  from 
the  transaction,  and  then  claim  to  be  relieved  from  his  own  ob- 
ligations by  a  rescission  or  a  refusal  to  perform  on  his  own  part. 
If  after  discovering  the  untruth  of  the  representations,  he  con- 
ducts himself  with  reference  to  the  transaction  as  though  it 
were  still  subsisting  and  binding,  he  thereby  waives  all  benefit 
of  and  relief  from  the  misrepresentations.' 

§  898.  VI.  Materiality  of  the  Misrepresentation.-— The 
last  element  of  a  misrepresentation,  in  order  that  it  may  be  the 
ground  for  any  relief,  affirmative  or  defensive,  in  equity  or  at 
law,  is  its  materiality.  The  statement  of  facts  of  which  it  con- 
sists must  not  only  be  relied  upon  as  an  inducement  to  some 
action,  but  it  must  also  be  so  material  to  the  interests  of  the 
party  thus  relying  and  acting  upon  it,  that  he  is  pecuniarily 
prejudiced  by  its  falsity,  is  placed  in  a  worse  position  than  he 
otherwise  would  have  been.  The  party  must  suffer  some 
pecuniary  loss  or  injury  as  the  natural  consequence  of  the  con- 
duct induced  by  the  misrepresentation.  In  short,  the  rep- 
resentation must  be  so  material  that  its  falsity  renders  it  un- 

of  fftct  were  correct.  Lord  Lyndhnrst  fraud  of  the  other,  and  still  goes  on 
and  the  house  of  lords,  considering  and  performs  his  port,  he  is  thereby 
that  the  agreement  was  unquestion-  precluded  from  the  equitable  remedy 
ably  procured  by  the  representations,  of  cancellation,  and  also  from  the 
and  that  they  were  macle  for  the  pur-  remedy  of  recovering  back  the  con- 
pose  of  obtaining  it,  found  as  a  fact  sidcration,  but  not  from  the  legal 
that  the  accounts  were  not  equally  remedy  of  damages  for  deceit);  Wootl- 
plain  to  both  parties;  on  the  contrary,  cock  v.  Bennct,  1  Cow.  711;  Voor- 
they  were  pui-poscly  kej^t  in  sucli  a  hees  v.  De  Meyer,  2  Barb.  37;  Mas- 
manner,  that  the  party  not  familiar  son's  Appeal,  70  Pa.  St.  (20  P.  F.  Sni. ) 
with  them  could  not  get  at  their  real  20,  29;  Anthony  v.  Lcftwich,  3  Rand, 
condition  and  ascertain  the  true  state  258;  McCorkle  v.  Brown,  9  Sm.  it 
of  the  business,  without  the  aid  of  an  Mar.  167;  Gibbs  v.  Champion,  3  Ohio, 
expert  accountant.  They,  therefore,  335;  Pratt  v.  Carroll,  8  Crunch,  471; 
held  that  the  party  had  been  misled,  McMichael  v.  Kilmer,  76  N.  Y.  36, 
and  the  contract  was  rescinded.  46;  Schiffer  v.  Dietz,  83  Id.  300; 
1  See  cases  arUe  under  §§  817-820,  Vemol  v.  Vemol,  63  Id.  45;  Van 
as  to  effects  of  acquiescence  and  de-  Licw  v.  Johnson,  4  Hun,  415;  Par- 
lay. Vigers  v.  Pike,  8  CI.  &  Fin.  562,  sons  v.  Hughes,  9  Paige,  591;  Bas- 
630,  per  Lord  Cottenham;  VVbitney  sett  v.  Brown,  105  Mass.  551;  North- 
V.  Allaire,  4  Denio,  554  (when  a  party,  rop  v.  Bushnell,  38  Conn.  498;  Bobb 
after  the  making  a  contract,  but  l>e-  v.  Woodward,  50  Mo.  95. 
fore  its   performance,  discovers    the 
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conscientious  in  the  person  making  it  to  enforce  tbe  agreement 
or  other  transaction  which  it  has  caused.  Fraud  -without  re- 
sultiug  pecuniary  damage  is  not  a  ground  for  the  exercise  of 
remedial  jurisdiction,  equitable  or  legal;  courts  of  justice  do 
not  act  as  mere  tribunals  of  conscience  to  enforce  duties  which 
are  purely  moral. ^  If  any  pecuniary  loss  is  shown  to  have  re- 
sulted, the  court  will  not  inquire  into  the  extent  of  the  injury; 
it  is  sufficient  if  the  party  misled  has  been  very  slightly  preju- 
diced, if  the  amount  is  at  all  appreciable.' 

§  890.  Effects  of  a  Misrepresentation. — Having  thus  de- 
scribed the  elements  of  a  fraudulent  misrepresentation  in  equity, 
I  will  add,  in  order  to  complete  the  account,  a  brief  statement 
of  its  effects  upon  the  rights  of  the  defrauded,  and  the  duties  of 
the  defrauding  party.  Wherever  an  agreement  or  other  like 
transaction  has  been  procured  by  means  of  a  material  fraudulent 
misrepresentation  by  one  of  the  parties,  the  other  has  an  election 

*  Fellowes  v.  Lord  Gwyclyr,  1  Sim.  the  negotiation  which  led  to  a  con- 
63;  1  Uu88  &  My.  83;  Slim  v.  Croucher,  tract  for  the  sale  of  land,  falsely  repre- 
1  De  G.  F.  &  J.  618;  Flint  v.  Woodin,  sented  to  the  vendee  that  a  certain 
9  Hare,  618;  Polhill  v.  Walter,  3  B.  alley  on  the  premises  was  only  a  private 
ft  Ad.  114;  Clarke  v.  White,  12  Pet.  rightof  way  belonging  to  a  few  i)er80U8 
178;  Wells  v.  Waterhouse,  22  Me.  only;  in  fact,  it  was  a  public  alley,  a 
131;  Taylor  v.  Guest,  58  N.  Y.  262;  public  highway.  This  false  representa- 
Wuesthoff  V.  Seymour,  22  N.  J.  £q.  tion  being  set  up  as  a  defense  in  a  suit 
(7  C.  E.  Green),  66;  Marr's  Appeal,  for  a  specific  performance,  the  court 
78  Pa.  St.  (28  P.  F.  Sm.)  66;  Abbey  held  that  it  was  immaterial;  that  it 
V.  Dewey,  1  Casey,  413;  Lindsey  v.  worked  no  material  injury  to  the  de- 
Lindsey,  34  Miss.  432;  Branham  v.  fendant  since  his  rights  of  property 
Record,  42  Ind.  181 ;  Rogers  v.  Hig-  were  substantially  the  same  m  either 
gins,  57'  111.  244;  Wells  v.  Millet,  23  case.  With  great  deference  to  the 
Wise.  64;  Morrison  v.  Lods,  39  Cal.  iudgment  of  so  able  a  court,  this  decis- 
381;  Bartlett  v.  Blaine,  83  111.  25;  ion  can  not,  in  my  opinion,  be  sup- 
McShane  y.  Hazlehurst,  50  Md.  107;  ported  on  principle.  The  public  ease- 
Bennett  v.  Judson,  21  N.  Y.  238.  nient  was  certainly  a  far  greater  in- 
Fellowes  v.  Lord  Gwydyr,  supra,  is  cumbrance,  and  more  detrimental  to 
a  very  instructive  case.  The  defend-  the  pecuniary  value  of  the  premises, 
ant,  as  vendee,  entered  into  a  con-  than  a  private  easement  in  favor  of  a 
tract  of  purchase,  as  he  supposed,  few  specified  persons  would  have  been, 
with  one  B.,  through  the  active  in-  One  fact  is  a  test  of  the  difference, 
fitnaiieutality  of  A.,  who  falsely  The  purchaser  might  be  able,  byne- 
n^prcscntcd  himself  as  an  agent  for  gotiation  with  the  few  persons  en- 
B.  It  turned  out  that  A.  was  the  titled,  to  extinguish  their  easement; 
real  party  in  interest,  and  he  sought  but  he  could  not,  by  any  private  pro- 
to  enforce  the  contract.  The  mis-  ceeding  or  negotiation,  extinguish  the 
i-eprcsciitation  was  set  up  as  a  de-  public  easement  of  the  highway, 
fonsc.  There  was  nothing  proved  Again,  the  private  easement  would  be 
irom  which  it  could  be  inferred  that  lost  by  non-user  for  a  specified  period; 
the  defendant  would  not  have  made  if  the  public  easement  could  ue  de- 
the  same  contract,  on  the  same  terms,  stroyed  at  all  in  this  manner,  it  would 
with  A.  himself;  nor  was  it  shown  require  a  much  longer  time.  It  should 
that  he  had  sustained  any  loss,  damage,  bo  remembered  that  if  any  pecuniary 
or  inconvenience  from  the  false  state-  loss  results  from  the  misrepresentation, 
ments.  The  court  therefore  held  the  the  quantum  of  it  is  immaterial, 
misrepresentations  to  be  immaterial  '  Cadman  v.  Homer,  18  Vea.  10; 
and  to  be  no  defense.  In  Wuesthoff  Smith  v.  Kay,  7  H.  L.  Gas.  750,  775. 
v.   Seymour,   supra,   the  vendor,  in 
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of  equitable  remedies.  The  injured  party  may  at  his  option 
compel  the  fraudulent  part^  to  make  good  his  representation — 
that  is,  to  carry  it  into  operation  in  the  mature  of  a  specific  per- 
formance— when  it  is  of  such  a  nature  that  it  can  be  thus  per- 
formed; or  he  may  rescind  the  agreement,  and  procure  the  trans- 
action to  be  completely  canceled  and  set  aside.'  Such  a  fraudu- 
lent misrepresentation,  even  though  it  relates  only  to  a  portion 
of  a  contract,  furnishes  a  complete  defense  to  an  enforcement  of 
the  whole  agreement.  The  fraudulent  party  will  not  be  per- 
mitted, against  the  objection  of  the  other,  to  waive  that  particu- 
lar portion  with  which  the  false  statement  is  concerned,  and  to 
obtain  a  specific  performance  of  the  remainder.*  A  material 
misstatement  of  fact,  made  innocently  and  therefore  not  fraudu- 
lent, if  it  relates  to  the  substantial  terms  of  the  agreement, 
to  its  very  essence,  will  also  constitute  a  complete  defense 
to  the  specific  execution  of  the  contract,  although  it  may  not  be 
a  sufficient  ground  for  any  affirmative  relief.'  On  the  other 
hand,  where  the  misrepresentation,  though  material  and  untrue, 
is  innocent,  made  in  a  bona  fide  belief  of  its  truth,  and  therefore 
not  fraudulent,  and  it  relates  to  or  concerns  some  portion  only 
of  the  contract,  it  is  not  necessarily  nor  generally  a  complete 
defense  to  the  enforcement  of  the  contract.     Under  such  circum- 

^  RawlinB  v.  Wickham,  3  Be  G.  &  constructive  trusts.  The  court  will 
J.  304,  32],  322;  Clermont  v.  Tas-  also  grant  an  injunction  to  restrain, 
burgh,  1  J.  &  W.  112;  Edwards  v.  the  fraudulent  party  from  disposing  of 
McLeay,  2  Sw.  2$7;  G.  Coop.  308;  the  property,  or  from  enforcing  an  ex- 
Pulsford  V.  Richards,  17  Beav.  87,  95;  ecutory  contract  or  even  a  judgment 
Att'y-Gen.  v.  Ray,  L.  R.,  9  Ch.  397;  obtained  by  fraud,  and  the  like. 
Pearson  v.  Morgan,  2  Bro.  Ch.  388;  '  Viscount  Clermont  v.  Tasburgh,  1 
Evans  v.  Bickneli,  6  Ves.  174;  Savery  J.  &  W.  112,  119,  per  Sir  Thos.  Plum- 
T.  King,  5  H.  L.  Cas.  627;  Western  er.  The  language  of  the  jude^  in  this 
Blc  V.  Addie,  L.  R.,  1  Sc.  App.  145,  case  plainly  describes  a  fraudulent  mis- 
162;  McFerran  v.  Tavlor,  3  Cranch,  representation;  all  his  expressions  are 
269;  Ncblett  v.  Mactarland,  2  Otto,  utterly  inconsistent  with  an  innocent 
101;  Grymes  v.  Sanders,  3  Id.  55,  62;  though  untrue  misdescription  or  other 
Bacon  v.  Bronson,  7  Johns.  Ch.  194;  misstatement.  See,  also,  Cadman  v. 
Neilson  v.  McDonald.  6  Id.  201 ;  Mc-  Horner,  18  Ves.  10;  Boynton  v.  Hazel- 
Call  v.  Davis,  56  Pa.  St.  431;  Gatling  boom,  14  Allen,  107;  Thompson  v. 
V.  Newell.  9  Ind.  572;  Johnson  v.  Tod,  1  Peter's  C.  C.  380. 
Jones,  13  Sm.  ft  Mar.  580.  Courts  of  ^Seo  ante,  §889,  and  cases  cited, 
equity  in  administering  these  twoprin-  For  examples,  where  the  vendor's  un- 
cipal  remedies,  ^iz.,  either  cancellation  true  statement  was  as  to  his  title  to 
or  compelling  a  party  to  make  good  his  the  whole  property  contracted  to  be 
represcntiition  by  a  specitic  perform-  sold;  or  where  it  concerned  the  nature 
ancc,  will  also  erant  wliatcvcr  addi-  of  the  entire  estate,  as  representing  it 
tional  and  auxiliary  relief  may  be  to  be  in  fee  when  it  was  leasehold  or 
necessary  to  render  these  remedies  for  life;  or  where  it  I'elatcd  to  some 
co:nplctcly  cfifective.  Thus,  when  a  minor  feature,  but  that  feature  affected 
pcr3.):i  hao  through  fraud  obtained  the  the  whole  subject-matter  alika  In 
logcl  titlo  to  land  or  otlier  property,  such  cases  a  partial  enforcement  with 
e([nity  constantly  treats  him  as  a  compensation  would  plainly  bo  impos- 
tra:3!;co  for  the  one  equitably  entitled,  siblo. 
and  hence  lias  sprung  the  doctrine  of 
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stances,  there  is  no  rule  of  equity  which  prevents  a  partial  en- 
forcement of  a  contract  which  is  divisible,  or  the  specific  exe- 
cution of  it  with  compensation  in  respect  of  its  portions,  incidents, 
or  features  which  does  not  correspond  with  the  description.^ 
The  destructive  effect  of  fraud  upon  any  contract,  conveyance, 
or  other  transaction,  is  so  essential  and  far-reaching,  that  no 
person,  however  free  from  any  participation  in  the  fraud,  can 
avail  himself  of  what  has  been  obtained  by  the  fraud  of  another, 
unless  he  is  not  only  innocent,  but  has  given  some  valuable  con- 
sideration.' Although  the  burden  of  the  fraud  thus  passes  by 
transfer  even  to  an  innocent  person,  the  right  to  relief,  it  seems, 
does  not  necessarily  pass  in  the  same  manner.  The  general 
rule  that  a  misrepresentation  must  be  relied  upon  by  the  party 
receiving  it,  in  order  that  it  may  be  a  sufficient  ground  for 
impeaching  or  defeating  a  contract,  extends  to  the  assignment 
of  an  agreement  which^  as  between  the  original  parties,  is  affected 
by  a  misrepresentation.  If  a  contract  between  A.  and  B. ,  void- 
able at  the  instance  of  B.  on  account  of  A.'s  misrepresentation 
made  to  him  in  procuring  it,  is  assigned  by  B.  to  a  third  person 
C. ,  who  is  in  no  such  relations  with  the  original  parties  that  he  is 
affected  by  the  fraud,  and  to  whom  no  false  statements  are  made 
in  obtaining  the  transfer,  the  agreement  thus  assigned,  if  other- 

'  All  of  the  numeroaa  instances  of  a  his  right  to  a  complete  defeat,  and 
specific  performance  with  compensa-  may  yisist  on  a  partial  specific  por- 
tion or  abatement  from  the  price  on  formance  with  compensation  for  the 
account  of  some  partial  failure  of  the  defect,  unless  the  case  is  such  as  fur- 
subject-matter  to  agree  with  the  de-  nishes  no  foundation  for  estimating 
Bcription,  are  illustrations  and  proofs  of  the  amount  of  the  compensation.  See, 
the  statement  in  the  text  In  Powell  also,  Pratt  v.  Carroll,  8  Cranch,  471; 
V.  Elliott,  L.  K,  10  Ch.  424,  the  vend-  Voorhees  v,  De  Meyer,  2  Barb.  37; 
ors  of  a  large  coal  mine  made  misrep-  Woodcock  v.  Bennet,  1  Cow.  711;  Maa- 
resentations  as  to  the  net  income,  and  son's  Appeal,  70  Pa.  St.  26,  2^;  An- 
a  specific  execution  with  a  deduction  thony  v.  Leftwich,  3  Rand.  238,  258; 
from  the  agreed  price  was  decreed.  In  McCorkle  v.  Brown,  9  Sm.  &.  Mar. 
Whittemore  v.  Whittemore,  L.  R.,  8  167;  Gibbs  v.  Champion,  3  Ohio,  335. 
Eq.  603,  there  was  a  serious  but  not  '^  Scholefield  v.  Templer,  4  De  G.  & 
intentional  misrepresentation  as  to  the  J.  429, 433,  per  Lord  Chan.  Campbell; 
amount  of  land,  and  the  agreement  Topham  y.  Duke  of  Portland,  1  De  G. 
was  enforced  against  the  vendee  with  J.  &  S.  517,  569, per  Turner  L.  J.:  "I 
a  corresponding  abatement.  In  Ley-  take  it  to  be  clear,  that  no  person, 
land  V.  jQlingworth,  2  De  G.  F.  &  J.  however  innocent  he  may  himself  be, 
248,  there  was  a  misrepresentation  by  can,  where  there  is  no  valuable  consid- 
the  vendors  as  to  a  water  supply,  and  eration,  derive  a  title  under  the  fraud 
the  vendee  was  given  the  option  of  of  another."  Huguenin  v.  Baseley,  14 
either  being  disc^rged  entirely  from  Yes.  273;  Russell  v.  Jackson,  10  Hare^ 
the  contract  or  of  completing  it  with  1204, 212;  Bowen  y.  Evans,  2  H.  L.  Cas. 
compensation.  Even  where  the  mis-  259;  Goddard  v.  Carlisle,  9  Price,  169; 
representation  is  intentional,  and  the  Vane  v.  Vane,  L.  R.,  8  Ch.  383.  Thii 
remedy  of  rescission  would  be  granted,  is  the  converse  of  the  rule  that  a  bona 
still  the  contract  is  voidable  and  not  Jide  purchaser  for  a  valuable  consider- 
void,  and,  in  accordance  with  the  rule  ation  may  acquire  a  title  free  from  an 
stated  in  the  former  part  of  the  above  eqoity  arising  out  of  a  prior  fraud, 
paragraph,  theinjurea  party  may  waive 
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wise  bindiDg  npon  him,  would  be  valid  against  C;  at  least  its 
enforcemeDt  against  biin  would  not  be  hindered  by  A.'s  original 
misrepresentations,  since  he  had  not  acted  upon  their  faith  and 
credit.* 

§  900.  Seoond.  Fraudulent  Ck>noealinents. — A  failure  to 
disclose  some  material  fact  affecting  the  subject-matter,  however 
unintentional  and  blameless,  may  be,  and  often  is,  a  sufficient 
ground  to  defeat  the  specific  performance  of  a  contract,  since 
that  particular  relief  is  only  granted  wben  it  is  just  and  equi- 
table to  both  parties.  Such  a  failure  to  disclose  would  not  be 
fraudulent;  the  term  concealment  does  not  strictly  apply  to  it; 
and  it  is  only  of  fraudulent  concealments  we  are  now  to  speak, 
as  one  of  the  two  main  divisions  of  actual  fraud.  Fraud- 
ulent concealment  implies  knowledge  and  intention.  Al- 
though there  are  some  species  of  fraudulent  misrepresenta- 
tions, as  has  been  shown,  without  these  qualities,  it  is  hardly 
possible  to  conceive  of  a  fraudulent  concealment  without  a 
knowledge  of  the  fact  suppressed  possessed  by  the  party,  and  an 
intention  not  to  disclose  such  fact. 

§  901.  General  Doctrine:  Duty  to  Disclose. — The  gen- 
eral doctrine  with  respect  to  concealment  as  a  form  of  actual 
fraud,  and  as  distinguished  from  those  analogous  violations  of 
fiduciary  duty  which  do  not  constitute  actual  fraud,  but  may 
be  included  within  the  term  constructive  fraud,  may  be 
stated  as  follows:  If  either  party  to  a  transaction  conceals  some 
fact  which  is  material,  which  is  within  his  own  knowledge,  and 
which  it  18  his  duty  to  disclose,  he  is  guilty  of  actual  fraud.'    It 

» Smith  V.  Clarke,  12  Ves.  477,  484.  140;  Lucas  v.   James,  7  Hare,  410; 

Fraudonly  renders  contracts  voidable,  Drysdale  v.  Mace,  5  De  G.  M.  &.  G. 

and  can  be  taken  advantage  of  only  by  103;  2  Sm.    &  Gif.   225;   Dolman  v. 

tlio  person  defrauded,  his  representa-  Nokes,  22  Beav.  402;  Bowles  v.  Stew- 

tives    and    privies;  the    right    to    a  art,  1  Sch.  &  Lef.  209,  224;  Roddy  v. 

remedy  is  personal.   Harris  v.  Kemble,  Williams,  3  Jo.  &  Lat.   1;  Gordon  v. 

5  Bligh  (N.  S.),  730,  751.  The  prop-  Gordon,  3  Sw.  400;  Leonard  v.  Leon- 
osition  of  the  text  assumes  that  the  ard,  2  Ball.  &  B.  171;  Broderick  v. 
contract  alone  is  assigned.  If  a  cause  Broderick,  1  P.  Wms.  240;  Roit  v. 
of  action  on  account  of  the  fraud  has  White,  3  De  G.  J.  &  S.  360;  Mackay 
accrued  in  B.'s  favor,  and  that  is  ex-  v.  Douglas,  L.  R.,  14  £q.  106;  Dic- 
pres&ly  assigned  to  0.  with  the  con-  oonson  v.  Talbot,  Id.,  6  Ch.  32; 
tract — which  is  permissible  under  Vane  v.  Vane,  Id.,  8  Ch.  383;  Stanley 
modem  legislation  in  many  of  the  y.  Stanley,  Id.,  7  Ch.  D.  589;  Peoples' 
states — the  result  would  be  aifferent.  B'k  v.  Bogart,  81  N.  Y.  101;  Brown 

« Gibson  V.  D'Este,  2  Y.  &  C.   Ch.  v.    Montgomery,   20    Id.   287;    Liv- 

542;  Wilde  v.  Gibson,  1  H.   L.  Cas.  ingston  v.  Peru  Iron  Co.,   2  Paige, 

605;  Edwards  v.  McLeay,  2  Sw.  287;  390;  Bench  v.  Sheldon,  14  Barb.  66; 

Coop.  308;  Fox  v.  Mackreth,  2  Bro.  Nichols  v.  Pinner,  18  N.  Y.  295;  23 

Ch.  400,  420;  Phillips  v.  Homfray,  L.  Id.    264;   Hennequiu   v.    Naylor,   24 

R.,6Ch.  770;Ba3kcombv.  Beckwith,  Id.     139;    Hall    v.    Naylor,    18    Id. 

Id  ,  8  Eq.  100;  Denny  v.  Hancock,  Id.  588;  Allen  v.  Addington,  7  Wend.  9, 

6  Ch.  1;  Haywood  v.  Cope,  25  Beav.  20;  B'k  of  Republic  v.  Baxter,  31  Vt. 
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is  veiy  difficolt  to  lay  down  anj  general  formnla  which  shall  be 
more  definite  than  this,  and  at  the  same  time  accurate.  The 
difSculty  consists  in  stating  a  general  rale,  in  harmony  with  de- 
cisions of  authority,  as  to  the  duty  of  either  party  to  disclose 
facts  which  are  within  his  knowledge.  It  is  certain  that  every 
concealment  or  failure  to  disclose  material  facts  known  to  one 
party,  is  not  fraud  in  equity  or  at  law,  whatever  quality  it  may 
have  before  the  tribunal  of  the  individual  conscience.  It  has 
never  been  contended,  in  our  system  of  jurisprudence,  that  a 
vendor  in  a  contract  of  sale  is  bound  to  disclose  all  facts  which, 
if  known  by  the  buyer,  would  prevent  or  tend  to  prevent  him 
from  making  the  purchase.  Much  less  has  it  ever  been  main- 
tained that  the  buyer  is  bound  to  discover  all  facts  known  to 
himself  which  would  enhance  the  value  of  the  article  sold  or 
affect  the  conduct  of  the  vendor.  Even  where  the  buyer  pur- 
chases on  credit,  his  mere  failure  to  disclose  his  indebtedness, 
or  his  embarrassed  financial  condition,  is  not  necessarily  a  fraud- 
ulent concealment.  The  same  is  generally  true  of  all  other 
species  of  contracts,  and  transactions,  except  of  those  species 
of  agreements  or  engagements  which  are  in  their  very  essential 
nature  intrinsically  fiduciary,  involving  a  condition  of  absolute 

101;  Paddock  v.  Strobridge,  29  Id.  party  or  throw  him  off  from  his 
470;  Roseman  v.  Canovan,  43  Cal.  guard,  and  thus  canse  him  to  omit  in- 
nO,  117;  Drake  v.  Collins,  5  How.  quiry  or  examination  which  he  would 
(Miss.)  253;  Bowman  v.  Bates,  2  otherwise  make.  A  party  buying  or 
^ibb,  47;  Rawdon  v.  BUitchford,  1  selling  property,  or  executing  instru- 
Sandf.  314;  Holmes's  Appeal,  77  Fa.  ments,  must  by  inquiry  or  examina- 
St.  (27  P.  F.  Sm.)  50;  Swimm  v.  tion  gain  all  the  knowledge  ho  desires. 
Bush,  23  Mich.  09;  Snelson  v.  Frank-  He  can  not  proceed  blindly,  omitting 
lin,  G  Munf.  210;  McNiel  v.  Baird,  6  all  inquiry  aud  examination,  and  then 
Munf.  310;  Emmons  v.  Moore,  85  complain  that  the  other  party  did  not 
III.  304;  Damoron  v.  Jamison,  4  ^lo.  volunteer  all  the  information  he  had. 
App.  209;  Connelly  v.  Fisher,  3  Such  is  the  general  rule.  But  there 
Tcnn.  Ch.  382;  Yoimg  v.  Hughes,  32  are  exceptions  to  this  rule.  Where 
K.  J.  £q.  372;  Howard  v.  Gould,  28  there  is  such  a  relation  of  trust  and 
Vt.  523;  Fitzsimmons  v.  Joslin,  21  confidence  between  the  parties  that 
Id.  120;  Hanson  v.  Edgerly,  29  N.  the  one  is  under  some  legal  or  equitable 
H.  343;  Schiffer  v.  Dictz,  83  N.  Y.  obligation  to  give  full  information  to 
300;  McMichacl  v.  Kilmer,  76  Id.  the  other  party — information  which 
3o,  44;  Dambmann  v.  Schulting,  75  the  other  party  has  a  right,  not  merely 
Id.  55,  01;  Hadley  v.  Clinton  etc.  in/oroconscienti<Ef  hut  juris  et  dej  are  ^ 
Co.,  13  Ohio  St.  502;  Gouinan  v.  to  have,  tlien  the  withholding  such 
Stephenson,  24  Wise.  75;  Hastings  v.  information  purposely  may  be  a  fraud." 
O'Donnell,  40  Cal.  148.  The  general  All  of  the  foregoing  cases  show  im- 
doctrine  was  very  clearly  stated  by  plicitly,  and  many  of  them  hold  ex- 
Earl,  J.,  in  Dambmann  v.  Schulting,  pressly,  the  converse  of  the  rule  given 
75  N.  Y.  55,  61:  **Tho  general  rule  in  the  text,  namely,  that  in  all  trans- 
it, that  a  i)arty  engage  I  in  a  business  actions  where  there  is  no  legal  or  equl> 
transaction  with  another  can  commit  table  duty  to  make  a  disclosure,  the 
a  legal  fraud  only  by  fraudulent  mis-  failure  toaisclose  material  facts  known 
representations  of  facts,  or  by  such  to  one  party  alone  is  not  a  fraudulent 
conduct  or  such  artifice  for  a  fraudu-  concealment  by  him. 
lent  purpose  as  will  mislead  the  other 
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good  faitb.  While  tbe  decisions  admit  these  propositions,  thej 
are  agreed^  on  the  other  hand,  that  it  is  only  silence  which  is 
permitted.  If  in  addition  to  the  party's  silence,  there  is  any 
statement,  even  any  word  or  act  on  his  own  part,  which  tends 
affirmatively  to  a  suppression  of  the  truth,  to  a  covering  up  or 
disguising  the  truth,  or  to  a  withdrawal  or  distraction  of  the 
other  party's  attention  or  observation  from  the  real  facts,  then 
the  line  is  overstepped,  and  the  concealment  becomes  fraudu- 
lent.    The  maxim  is,  **  cUiud  ed  celare,  aliud  lacere.'*  * 

§  002.  When  Duty  to  Disolose  Exists. — Concealment  be- 
comes fraudulent  only  when  it  is  the  duty  of  the  party  having 
knowledge  of  the  facts  t^  discover  them  to  the  other;  and  this 
brings  back  the  question,  when  does  such  duty  rest  upon  either 
party  to  any  transaction?  All  the  instances  in  which  the  duty 
exists,  and  in  which  a  concealment  is  therefore  fraudulent,  may 
be  reduced  to  three  distinct  classes.  These  three  classes  are 
in  general  clearly  distinct  and  separate,  although  their  bounda- 
ries may  sometimes  overlap,  or  a  case  may  fall  within  two  of 
them:  (1)  The  first  class  includes  all  those  instances  in  which, 
wholly  independent  of  the  form,  nature,  or  object  of  the  con- 
tract or  other  transaction,  there  is  a  previous,  existing,  defi- 
nite fiduciary  relation  between  the  parties;  so  that  the  obliga- 

'In  Turner  V.  Harvey,  Jacob,  169,  whipped  up  and  toertt,^^    This  was  held 

173,   Lord  Eldon,   after  stating  the  to  be  a  fraudulent  concealment.     In 

purchaser's  right  in  general  to  keep  Bench    v.    Sheldon,     14    Barb.    06, 

silence,  added:  **A  very  little  is  suf-  plaintiff  had  lost  a  flock  of  sheep  and 

ficicnt  to  affect    the    application  of  had  searched  for  them  several  days 

that  prmciple.     If  a  word — a  single  without  success.     Defendant  discov- 

word  bo  dropped  which  tends  to  mis-  ered  where  the  sheep  were;  went  to 

lead  the  vendor,  that  principle  will  not  the  plaintiff,  and,  without  disclosing 

be  allowed  to  operate."    See,   also,  the  fact  of  his  discovery  or  intimating 

Dftvies  V.  Cooper,  5  My.  &  Cr.  270;  it  in  any  way,  asked  the  plaintiff  if 

Nickley  v.   Thoaios,   22   Barb.   052;  he  had  found  the  flock;  plaintiff  an- 

Bench  v.  Sheldon,  14  Barb.  06;  Rose-  swered  that  he  had  not;  defendant  then 

man  v.  Canovau,  43  Cal.  110;  Damb-  remarked  that  he  *' supposed  plaintiff 

mann  v.  Schulting,  75  N.  Y.  65,  01.  never  would  find  them,"  antl  there- 

Although  a  party  may  keep  absolute  fore  offered  to  give  plaintiff  ten  dol- 

silcnce  and  violate  no  rule  of  law  or  lars  for  them;  plaintiff  assented,  and 

equity,  yet  if  he  volunteers  to  speak  gave  the  defendant   a  bill  of   sale, 

and  to  convey  information  which  may  On  discovering  these  facts,  plaintiff 

influence  the  conduct  of   the  other  brought  the  suit  to  recover  Itack  the 

party,  he  is  bound  to  discover  the  sheep  and  rescind  the  sale,  and  the 

whole  truth.     A  partial    statement  suit  was  sustained.     The  court  said 

then  becomes  a  fraudulent  conceal-  that  the  defendant  might  have  kept 

ment,  and  even  amounts   to  a  false  silence,   but    the    remark  which  he 

and  fraudulent  misrepresentation.    As  volunteered  was  plainly  designed  to 

illustrations:  In  Nickley  v.  Thomas,  mislead  the  plaintiff,  and  was  a  fraud- 

22  Barb.  052,  defendant  sold  a  horse  ulent  concealment  and  misreprescnta- 

to  the  plaintiff,  knowing  that  it  was  tion.      These  cases  were  actions  at 

balky  by  habit  and  hzid   repeatedly  law,  but  they  illustrate  the  doctrine 

balked.     He  told  the  plamtiff  that  in  equity  as  well  as  at  law. 
the    horse   **bcUked   <mce^    and   loas 
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tion  of  perfect  good  faith  and  of  complete  disclosare  always 
arises  from  the  existing  relations  of  trast  and  confidence,  and  is 
necessarily  impressed  upon  any  transaction  which  takes  place 
between  such  persons.  Familiar  examples  are  contracts  and 
other  transactions  between  a  principal  and  agent,  a  client  and 
attorney,  a  beneficiary  and  trustee,  a  ward  and  guardian,  and 
the  like.  (2)  The  second  class  embraces  those  instances  in 
which  there  is  no  existing  special  fiduciary  relation  between  the 
parties,  and  the  transaction  is  not  in  its  essential  nature  fidu- 
ciary, but  it  appears  that  either  one  or  each  of  the  parlies,  in 
entering  into  the  contract  or  other  transaction,  expresshj  reposes 
a  trust  and  confidence  in  the  other;  or  else  from  the  circum- 
stances of  the  case,  the  nature  of  their  dealings,  or  their  posi- 
tion towards  each  other,  such  a  trust  and  confidence  in  the 
particular  case  is  necessarily  implied.  The  nature  of  the  trans- 
action is  not  the  test  in  this  class.  Each  case  must  depend 
upon  its  own  circumstances.  The  trust  and  confidence,  and 
the  consequent  duty  to  disclose,  may  expressly  appear  by  the 
the  very  language  of  the  parties;  or  they  may  be  necessarily 
implied  from  their  acts  and  other  circumstances.^  (3)  The 
third  class  includes  those  instances  where  there  is  no  existing 
fiduciary  relation  between  the  parties,  and  no  special  confidence 
reposed  is  expressed  by  their  words  or  implied  from  their  acts^ 
but  the  very  contract  or  other  transaction  itself,  in  its  essential 
nature,  is  intrinsically  fiduciary,  and  necessarily  calls  for  perfect 

*  Cases  illustrating  fiduciary  relation  relations:    McLure  v.  Ripley ,  2  Macn. 

and  duty  to  disclose  from  the  partic-  &  G.  274;  Loader  y.  Clarke,  2  Id.  382; 

ular  circumstances  of  the  transaction.  Atterbury  v.   Wallis,  8  De  G.  M.  & 

Bowles  V.  Stewart,  1  Sch.  &  Lef.  209,  G.  454;  Evans  v.  Carrinj^ton,  2  De  G. 

2-24;  Roddy  v.  Williams,  3  Jo.  &  Lat.  F.  &  J.  481;  Tate  v.  Williamson,  L. 

1 ;  Gordon    v.    Gordon,   3  Sw.   400;  R.,  1  Eq.  628;  2  Ch.  65;  Gen.  Exch. 

Leonard  v.  Leonard,  2  Ball  &  B.  171;^  Bk.  v.  Homer,  Id.,  9  Eq.  480;  Peck 

Broderick  v.  Broderick,  1  P.  Wms/  v.  Gumey,  Id.,  13  Eq.  79;  /;» re  Mcd- 

239;  Rolt  v.  White,  3  De  G.  J.  &  S.  rid  Bk.,  Id.,  2  Eq.,  210;  In  re  Overcnd 

300,  305,  per  Lord  Westbury;  Man-  etc.  Co.,  Id.,  3  Eq.  576;  Heymann  v. 


gles  V.  Dixon,  1  Macn.  &  G.  437;  3  11.  European  etc.  Co.,  Id.,  7  Eq.  154;  Inre 
L.  Cas.  702;  Mackay  v.  Douglas,  Id.,  Coal  etc.  Co.,  Id.,  20  Eq.  114;  Over- 
14    Eq.    lOiS;  Dicconson    v.   Talbot,    endetc.  Co.  v.Gumey,  Id.,4Ch.  701; 


L.  R,  6  Ch.  32;  Vane  v.  Vane,  Id.,  8  In  re  Lush's  Trusts,  Id.,  4  Ch.  591; 

Oh.  383;  Stanley  v.  Stanley,  Id.,  7Ch.  Sharpe  v.  Foy,  Id.,  4  Ch.  35;  //*  re 

D.  589;  Hanson  v.  Edgerly,  29  N.  H.  Coal  etc.  Co.,  Id.,  1  Ch.  D.  182;  In 

343;  Fitzsimmons  v.   Joslin,  21   Vt.  re  Hereford  etc.  Co.,  Id.,  2  Ch.  D.  621; 

129;  Howard  v.  Gould,  28  Id.   523;  Craig  v.  PhilUps,  Id.,  3  Ch.  D.  722; 

Paddock  v,  Strobridge,  29  Id.   470;  Morgan  v.  Elf ord.  Id.,  4 Ch.  352;  New 

Bank  of  Republic  V.  mxter, 31  Id.  101;  Sombrero  etc.  Co.  v.  Erianger,  Id.,  5 

Brown  v.  Montgomery,  20  N.  Y.  287;  Ch.  D.  73;  Bagnall  v.  Carlton,  Id.,  6 

Sohiflfer  v.  Dietz,  83  Id.  300;  Hadley  Ch.D.  371;  Daviesv.  Londonete.  Co., 

V.  Clinton  etc.  Co.,  13  Ohio  St.  502.  Id.,  8  Ch.  D.  469;  Lovesy  v.  Smith, 

Cases  illustrating  duty  to  disclose  Id.,  15  Ch.  D.  655;  Young  v.  Hughes, 

on  account  of  pre-existing  fiduciary  32  N.  J.  Eq.  372. 
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good  faith  and  full  disclosure,  without  regard  to  any  particular 
intention  of  the  parties.  The  contract  of  insurance  is  a 
familiar  example.  It  will  be  found,  I  think,  that  all  cases  of 
fraudulent  concealment  may  be  referred  to  one  or  the  other  of 
these  classes. 

§  903.  Ck)ncealinents  by  a  Vendee. — As  instances  of  con- 
cealment are  most  frequent  in  contracts  of  sale,  it  will  be  proper 
to  apply  the  foregoing  general  doctrine  to  the  vendee  and  the 
vendor.  The  decisions  recognize  a  marked  difference  between 
the  two,  with  reference  to  their  duty  to  disclose.  The 
contract  of  sale  is  not  intrinsically  ^duciary,  and  does  not 
fall  within  the  third  of  the  foregoing  classes.  The  con- 
clusion is  clearly  established,  that  under  ordinary  circumstances, 
there  being  no  previously  existing  fiduciary  relation  between 
the  parties,  and  no  confidence  being  expressly  reposed  by  the 
vendor  in  the  very  contract,  no  duty  rests  upon  the  vendee 
to  disclose  facts  which  he  may  happen  to  know  advan- 
tageous to  the  vendor,  facts  concerning  the  thing  to  be  sold 
which  would  enhance  its  value,  or  tend  to  cause  the  vendor 
to  demand  a  higher  price,  and  the  like ;  so  that  a  fail- 
ure to  disclose  will  not  be  a  fraudulent  concealment.^  The 
reason  is  evident.  The  law  assumes  that  the  owner  has  better 
op2)ortunities  than  any  one  else  to  know  all  the  material  facts 

^In  the  leading  case  of  Fox  V.  Mack-  of  skill  or  iufonnatioD,  but  it  is  also 
reth,  2  Cox,  320;  2  Bro.  Clx.  400,  420,  necessary  to  show  aonie  obligation  bind- 
Lord  Thurlow  thus  stated  tliis  doc-  iu'j  the  party  to  vuihiauch  a  disclosure.** 
trine:  '*  Suppose  A.,  knowing  of  a  To  tlie  same  general  effect,  sec  Dolmau 
mine  on  the  estate  of  B.,  and  knowing  v.  Nokcs,  22  Bcav.  402;  Dicconson  v. 
at  the  same  time  that  B.  was  ignorant  Talbot,  L.  It.,  G  Ch.  32. 
of  it,  should  treat  and  contract  with  Livingston  v.  Peru  Iron  Co.,  2 
B.  for  the  purchase  of  that  estate  at  Paige,  3iX);  Harris  v.  Tyson,  12  Har- 
only  half  ite  real  value,  by  reason  of  ris  (24  Pa.  St.),  347;  Drake  v.  Collins, 
not  disclosing  to  B.  the  fact  of  the  ex-  5  How.  (Miss.)  253;  Williams  v.  Spurr, 
istenco  of  the  mine;  can  a  court  of  24  Mich.  335;  Law  v.  Grant,  37  \Visc. 
equity  set  aside  this  bargain  ?  No.  548;  see,  howeve*",  jter  contra^  Bow- 
But  why  is  it  im^iossible?  Not  be-  man  v.  Bates,  2  Bibb,  47;  Williams  v. 
cause  the  one  party  is  not  aware  of  Beazley,  3  J.  J.  Marsh.  578.  Li  Bow- 
the  unreasonable  advantage  taken  by  man  v.  Bates,  a  person  discovered  a 
the  other  of  this  knowledge;  but  be-  valuable  salt  spring  on  another's  land, 
cause  there  is  no  contract  existing  be-  and  bought  the  tract  from  him  at  an 
tween  them  by  which  one  party  is  ordinary  price,  without  disclosing  his 
bound  to  disclose  to  the  other  the  cir-  discovery.  The  sale  was,  for  that  rea- 
cumstances  which  have  come  within  son,  set  aside.  Onecannothelpadmir- 
his  knowledge ;  for  if  it  were  otherwise,  ing  the  stem  morality  of  tlib  decision, 
such  a  principle  must  exten<l  to  every  even  if  it  be  not  sustained  by  the  cur- 
case  in  which  the  buyer  of  an  estate  rent  of  authority.  See,  also,  as  illus- 
happened  to  have  a  clearer  discern-  trating  the  general  rale,  Laidlaw  v. 
ment  of  its  real  value  than  the  seller.  Organ,  2  Wheat.  178, 195;  Goninau  v. 
It  is  therefore  not  only  necessary  that  Stephenson,  24  Wise.  75;  Cleland  v. 
great  advantage  should  be  taken  in  Fisli,  43  III.  282;  Wright  v.  Brown.  67 
such  a  contract,  and  that  such  an  ad-  N.  Y.  1;  Anonymous,  67  Id.  59S. 
vantage  should  arise  from  superiority 
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concerning  bis  own  property,  and  is  thus  able  under  all  ordi- 
nary circumstances  to  protect  his  own  interests.  The  duty  to 
disclose  can  rest  upon  the  vendee  only  when  the  case  belongs 
either  to  the  first  or  the  second  of  the  above-mentioned  classes. 
If,  therefore,  there  is  a  confidence  reposed  by  the  vendor  in  the 
vendee,  by  reason  of  some  prior  existing  fiduciary  relation  be- 
tween them,  the  vendee's  failure  to  disclose  a  material  fact 
would  undoubtedly  be  a  fraudulent  concealment.  Also,  if  dur- 
ing the  negotiation  and  conclusion  of  the  sale,  confidence  is 
expressly  reposed  in  the  vendee,  or  if  from  the  circumstances  of 
the  contract  and  the  acts  of  the  parties,  such  confidence  is  nec- 
essarily implied,  the  vendee's  silence  might  be  a  fraudulent  con- 
cealment. In  instances  of  the  latter  kind,  a  much  stronger  and 
clearer  case  of  confidence  and  consequent  duty  to  disclose  is 
necessary  against  the  vendee,  than  would  be  required  under 
analogous  circumstances  against  the  vendor.^ 

§  904.  Concealznents  by  a  Vendor. — A  broader  duty  cer- 
tainly rests  upon  the  vendor;  a  duty  rests  on  him  to  disclose 
material  facts  under  far  more  circumstances  than  is  true  of  the 
purchaser.  This  duty,  however,  is  not  universal.  In  ordinary 
contracts  of  sale,  where  no  previous  fiduciary  relation  exists, 
and  where  no  confidence,  expressed  or  implied,  growing  out  of 
or  connected  with  the  very  transaction  itself,  is  reposed  on  the 
vendor,  and  the  parties  are  dealing  with  each  other  at  arms' 
length,  and  the  purchaser  is  presumed  to  have  as  many  reason- 
able opportunities  for  ascertaining  all  the  facts  as  any  other 
person  in  his  place  would  have  had,  then  the  general  doctrine 
already  stated  applies;  no  duty  to  disclose  material  facts  known 
to  himself  rests  upon  the  vendor;  his  failure  to  disclose  is  not 
a  fraudulent  concealment.'    Of  course  any  affirmative  act  or 

*  Tato  V.  WilliamBon,  L.  R.,  2  Ch.  adjoining  mine  from  the  proprietor 

55;   1  Eq.  528,  is  a  very  instructive  thereof.     The  vendee  ■  concealed  the 

case  of  fraudulent  concealment  by  a  fact  that  he  had  already  cot  out  a 

vendee  by  reason  of  an  existing  fidu-  considerable  quantity  of  coal  from  the 

ciary  relation.     While  a  vendee's  si-  vendor's  mine,   without  the  latter's 

lencc  in  the  absence  of  any  existing  knowledge.     This    concealment  was 

fiduciary  relations,  will  not  ordinarily  held  to  be  fraudulent  and  to  defeat 

be  a  fraudulent  concealment  unless  the  contract,  although  it  did  not  aj)- 

the  fact  of  coniidence  reposed  by  the  pear  there  had  been  any  undervalua- 

vendor  is  clearly  made  out;  yet  such  tion  of  the  mine  on  account  of  the 

confidence  may  be  more  easily  in-  coal  taken.     See,   also,   Emmons   v. 

f erred,  and  the  duty  to  disclose  may  Moore,  85  111.  304;  Cleland  v.  Fish, 

more  readily  arise,  when  the  material  43  Id.  282;  Young  v.  Hughes,  32  K. 

facts  concealed  are  wrongful  acts  with  J.   Eq.    372;    Connelly  v.   Fisher,   3 

respect  to  the  subject-matter,  know-  Tenn.  Ch.  382;  Dameron  v.  Jamison, 

ingly  done  by  the  vendee  himself.  4  Mo.  App.  299. 

Phillips  V.    Homfray,  L.  R.,  6  Ch.  ^  Haywood  v.  Copov  25  Beav.  140; 

770,  is  an  illustration.     The  owner  of  Wilde  v.  Gibson,  1  H.  L.  Cas.  C05; 

a  colliery  contracted  to  purchase  an  Gibson  v.  £>'Este,  2  Y.  &  C.  Ch.  542; 
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language  tending  to  conceal  or  withdraw  the  buyer's  attention  ' 
from  the  real  facta,  will  turn  the  scale  and  render  the  vendor's 
conduct  fraudulent,  as  has  already  been  shown.  If,  on  the 
other  hand,  the  case  belongs  to  the  first  class  mentioned  in  a 
former  paragraph,  the  duty  of  disclosure  becomes  manifest  and 
stringent.  Whenever  the  vendor  occupies  an  established  fidu- 
ciary relation  towards  the  buyer,  independent  of  the  con- 
tract, a  full  disclosure  is  demanded;  any  suppression  or  silence 
as  to  material  facts,  which  would  in  any  degree  tend  to  prevent 
the  sale,  is  clearly  a  fraudulent  concealment;  the  utmost  good 
faith  and  openness  is  required  of  vendors  occupying  such  rela- 
tions.' Equity  and  the  law  go  farther  than  this.  Not  only 
where  the  vendor  thus  occupies  a  fiduciary  position  towards  the 
purchaser,  independently  of  the  sale,  but  also  when,  in  the 
very  contract  of  sale  itself,  or  in  the  negotiations  preliminary 
to  it,  the  purchaser  expressly  reposes  a  trust  and  confidence  in 
the  vendor,  and  when  from  circumstances  of  that  very  transaction, 
or  from  the  acts  or  relations  of  the  parties  in  connection  with  it, 
such  a  trust  and  confidence  reposed  by  the  purchaser  is  necessarily 
implied  in  the  contract  of  sale,  it  is  the  duty  of  the  vendor  to 
make  a  like  disclosure,  and  his  failure  to  do  so  is  a  fraudulent 

concealment.' 

• 

People's  Bit  v.  Bogart,  81  N.  Y.  101;  had  no  ffroiind  of    defense  because 

Smith  V.  Countryman,  30   Id.   655;  plaintiff  did  not  commimlcate  the  fact 

Hanson  v.  Edgerly,  29  N.  H.  343;  that  he  had  worked  and  abandoned 

Fiaher  v.   Budiong,    10    R.    1.   525;  the  mine,  since  the  defendant,  from 

Kintzing  v.  McElrath,  5  Barr.  467;  his  own  personal  examination,  must 

Hadley  v.  Clinton  etc.  Co.,  13  Ohio  St.  have  known  that  it  had  been  worked 

502;  Frenzel  v.    Miller,    37   lud.    1;  and  abandoned  by  some  one. 

Williams  v.    Spurr,    24    Mich.  335;  ^  These  cases    of  dealings  between 

Mitchell  y.  McDougall,  62  111.  498;  agent   and    principal,  attorney  and 

Law  V.  Grant,  37  Wise.  548;  Laidlaw  cUeut,  trustee  and   beneficiary,  and 

V.  Organ,  2  Wheat.  178;  Hastings  v.  the  like,  are  discussed  in  subsequent 

O'Donnell,  40  Cal.  148.  sections;   cases  illustrating  the  rule 

In  Haywood  v.  Cope,  supra,  it  was  alluded  to  in  the  text  will  be  found  in 

held  that  the  vendor's  mere  failure  to  that  connection.    See,  also,  cases  cited 

disclose  acts  as  having  been  done  by  ante  under  §  902  on  fiduciary  relations, 

himself,  when  the  buyer  must  necessa-  '  It  is  impossible  to  formulate  a 

rilyhave  known  that  they  were  done  by  rule,  applicable  to  the  situation  in- 

somcbody,  is  not  only  not  a  fraudu-  tended  to  be  described,  more  definite 

lent  concealment,  but  is  even  not  a  than  this.     When  it  appears  that  the 

sufficient  ground  for  defeating  a  suit  purchaser  has  in  express  terms  reposed 

for  a  specific  performance  brought  by  a  confidence  in  the  vendor,  there  can 

the  vendor.      Plaintiff   had  worked  be  no  doubt  or  difficulty.     The  diffi- 

coal  under  his  land,  and  had  aban-  culty  arises  where  such    confidence 

doncd  it  as  unprofitable.  Twenty  years  must  be  implied  or  inferred.     With 

after,  di^fendant  cleaned  out  the  pit,  respect  to  this  situation  of  the  parties, 

examined  the  coal  in  the  shaft  with  the  decisions,  it  must  be  confessed,  are 

other  persons,  and  then  entered  into  not  harmonious;  many  of  them  seem 

a  contract  for  a  lease.     The   mine  to  be  separated  by  a  very  shadowy 

turned  out  to  be  worthless.     Sir  John  lino.     The  truth  probably  is,  that  the 

Eomilly,  M.  R.,  held  that  defendant  apparent  conflict  among  the  decisions 
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§  905.  Non-disclosure  of  Facts,  a  Defense  to  the  Spe- 
cific Enforcement  of  Contracts  in  Equity. — Although  the 
discussion  relates  to  fraudulent  concealments,  such  as  necessarily 
imply  knowledge  and  an  intent  not  to  communicate  the  fact,  it 
is  proper  to  notice  one  other  rule  affecting  the  relations  between 
the  vendor  and  purchaser  in  equity.  A  fraudulent  concealment, 
defeating  a  contract  of  sale  at  law,  and  furnishing  ground  for  its 
cancellation  in  equity,  is,  of  course,  a  complete  defense  to  its 
specific  performance.  In  addition  to  these  concealments  prop- 
erly so  called,  the  suppression  of  a  material  fact,  or  the  failure 
to  communicate  a  material  fact  by  the  vendor,  without  any  pur- 
pose of  deceiving  or  misleading  the  other  party,  and  even  with- 
out having  himself  any  knowledge  of  the  fact,  while  not  affect- 
ing the  validity  of  the  agreement  at  law,  and  not  being  sufiScient 
ground  for  its  cancellation  in  equity,  because  not  fraudulent, 
may  still  render  the  agreement  so  unfair,  unequal,  or  hard,  that 
a  court  of  equity,  in  accordance  with  its  settled  principles  in  ad- 
ministering the  remedy  of  specific  performance,  will  refuse  to  en- 
force the  contract  against  the  party  who  was  misled.  The  two 
contracting  parties  do  not  stand  upon  an  equality;  either  one  had 
a  knowledge  of  important  facts  of  which  the  other  was  ignorant, 
or  else  there  was  a  mistake  by  one  or  perhaps  by  both.  Such 
misdescription,  c(5nsisting  of  omitting  material  particulars,  how- 
is  due  more  to  a  difference  in  the  effect  Brown  v.  Montgomery,  supra,  is  a 
of  evidence,  and  in  the  conclusions  of  very  illustrative  case  of  confidence  im- 
f act,  than  to  any  difference  in  the  rules  plied  from  the  circumstances  of  the 
of  law  recognized  and  acted  upon  by  particular  sale.  It  doubtless  stands  on 
the  courts.  Where  the  confidence  re-  the  border  line,  but  has  not  been  over- 
posed  must  be  implied  or  inferred  from  ruled,  nor  even  questioned  so  as  to 
the  circumstances  of  the  transaction,  shake  its  authority.  The  vendor  sold 
each  case  must  turn  upon  its  own  par-  a  check  of  a  third  party.  At  the  time 
ticular  facts.  Gibson  v.  D'£stc,  2  Y.  of  the  sale  he  knew  that  other  checks 
&  C.  Ch.  542;  Wilde  v.  Gibson,  1  H.  of  the  same  maker  had  been  dishon- 
L.  Gas.  605;  Edwards  v.  McLeay,  2  ored  on  that  very  day  and  the  day  be- 
Sw.  287;  Coop.  308;  Dolman  v.  KoKes,  fore,  but  did  not  communicate  this 
22  Beav.  402;  Haywood  v.  Cope,  25  fact  to  the  buyer.  The  check  turned 
Id.  140;  Brown  v.  Montgomery,  20  N.  out  worthless,  as  the  maker  had  be- 
Y.  2S7;  People's  B'k  v.  Bogart,  81  Id.  come  insolvent.  Held  to  be  fraudu- 
101;  Rawdou  v.  Blatchford,  1  Sandf.  lent  concealment.  The  able  opinion 
Ch.  344;  Paddock  v.Strobridge,  29V t.  of  Denio,  J.,  holds  that  under  the 
470,  477;  Holmes's  Appeal,  77  Pa.  St.  circumstances,  from  the  nature  of  the 
50;  Snelson  v.  Franklin,  6  Munf.  210;  transfer,  and  of  the  check  itself,  aeon- 
McNeil  V.  Baird,  Id.  316;  Halls  v.  fidence  reposed  by  the  buyer  in  the 
Thompson,  1  Sm.  &  Mar.  443;  Rose-  vendor  was  implied;  the  cliaracter  of  a 
man  v.  Canovan,  43  Gal.  110;  Schiffer  check  as  a  mercantile  instrument,  rep- 
V.  Dietz,  83  N.  Y.  300;  Howell  v.  Bid-  resenting  as  it  does  that  so  much  money 
dlecom,  G2  Barb.  131 ;  Clark  v.  Bamer,  then  lies  on  deposit  awaiting  presenta- 
2  Lans.  07;  Bank  of  Republic  v.  Bax-  tion,  created  a  fiduciary  duty  on  the 
ler,  31  Vt.  101;  H'owara  v.  Gould,  28  vendor's  part;  the  vendor  was  there* 
Id.  523;  Fitzsimmons  v.  Joslin,  21  Id.  fore  bound  to  disclose. 
129;  Hanson  v.  Edgerly,  29  N.  H.  343. 
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ever  free  of  wrongful  intent  they  may  be,  have  often  been  held 
a  sufficient  defense  to  suits  for  specific  enforcement.* 

§  906.  CoDoealments  by  Buyers  on  Credit. — The  partic- 
ular case  of  the  buyer  on  credit  -who  conceals  his  bad  financial 
condition,  requires  a  brief  additional  mention,  because  it  is  the 
most  common  species  of  fraud,  and  because  it  involves  one  or 
two  special  rules.  As  to  what  constitutes  a  false  representation 
by  such  a  buyer,  nothing  need  be  added,  except  that  in  thiH  in- 
stance especially,  the  statement  of  the  buyer  must  be  soine- 
thiog  more  than  the  mere  expression  of  an  opinion  as  to  his 
pecuniary  ability.  As  to  what  constitutes  a  fraudulent  conceal- 
ment under  these  circumstances,  there  has  been  some  uncer- 
tainty and  even  conflict  of  decision  in  determining  what  mritters 
such  buyer  is  bound  to  disclose,  so  that  his  failure  to  do  ho 
would  be  a  fraud.  The  following  rules  may  be  regarded  as 
settled  by  the  decided  weight  of  authority;  they  are  certainly 
sustained  by  courts  of  the  greatest  ability  and  influence.  (1) 
The  purchaser  when  buying  on  credit  is  not  bound  to  disclose 
the  facts  of  his  financial  condition.  If  he  makes  no  actual  mis- 
representation, if  he  is  not  asked  any  questions  and  does  not 
give  thereto  any  untrue,  evasive,  or  partial  answers,  his  mere 
silence  as  to  his  general  bad  pecuniary  condition,  his  indebted- 
ness, or  even  his  insolvency,  will  not  constitute  a  fraudulent 
concealment.  (2)  If,  however,  the  former  good  financial  con- 
dition of  the  buyer  has  been  known  to  the  vendor  through  prior 
dealings  or  otherwise,  and  any  sudden  or  complete  change  has 
happened  to  the  buyer,  such  as  his  sudden  loss  of  property  by 
fire  or  other  accident,  or  his  sudden  insolvency  or  embarrass- 
ment by  the  failure  of  others,  or  a  general  assignment  which  he 
has  made  of  all  his  property,  and  the  like,  he  is  bound  to  dis- 
close such  facts  to  the  vendor  previously  to  the  completion  of 
the  sale;  his  mere  silence  with  respect  to  such  changes  in  his 
condition,  even  when  no  questions  are  asked  of  him,  is  a  fraud- 
ulent concealment.  (3)  Finally,  if  at  the  time  he  purchases 
the  goods  on  credit,  and  fails  to  disclose  his  general  insolvency, 
embarrassed  condition,  or  indebtedness,  the  buyer  forms  or  has 
in  his  mind  the  intention  or  design  of  not  paying  for  them, 
this  is  a  fraud  on  his  part.  In  other  words,  a  purchase  on  credit 
with  a  preconceived  design  on  the  buyer's  part,  formed  at  or 

>  Shirley  v.  Stratton,  1   Bro.   Ch.  Sim.  89;  Bonnett  v.  Sadler,  14  Ves. 

440;  Dcane  v.  Rastron,  1  Anstr.  64;  526;  Drysdale  v.  Mace,  5  De  G.  M.  & 

EUard  v.  Lord  Llandaff,  1  Ball  &  B.  G.  103;  Baskoomb  v.  Beckwith,  L.  IL, 

241;  Hesse  y.  Briant,  6  De  G.  M.  &  8  Eq.  100;  Lucas  v.  James,  7  Hare, 

G.   623;  Maddeford  v.   Austwick,  1  410;  Denny  v.  Hancock,  L.R.,  6  Ch.  1. 
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before  the  purchase,  not  to  pay  for  the  thing  bought,  consti- 
tutes a  species  of  fraudulent  concealment.* 

§  907.  Contracts  and  Transaotlons  Essentially  Fidu- 
ciary.— Wherever  a  contract  is  in  its  essential  nature  intrinsi- 
cally fiduciary,  the  utmost  good  faith  and  the  fullest  disclosure 
of  material  facts  are  required  from  the  parties,  without  any  ref- 
erence to  their  prior  or  collateral  relations,  or  to  the  circum- 
stances surrounding  the  particular  transaction.  Any  conceal- 
ment of  a  material  fact  known  to  a  party  would  necessarily  be 
fraudulent.  The  most  familiar  and  illustrative  example  of  such 
contracts  is  that  of  insurance.'  The  contract  of  suretyship,  in 
the  relations  between  the  surety  and  the  other  parties,  and  es- 
pecially the  creditor,  is  also  fiduciary,  although  not  in  the  same 
degree  as  that  of  insurance.  It  demands  good  faith  towards 
the  surety,  and  while  the  creditor  is  not  absolutely  bound  vol- 
untarily to  disclose  every  fact  which  might  affect  the  contract, 
very  slight  incidents  and  collateral  circumstances  will  render  his 
concealment  of  material  facts  fraudulent.' 

§  908.  Liability  of  Principals  for  the  Frauds  of  their 
Agents. — The  general  question  as  to  the  authority,  express  or 
implied,  of  agents  to  bind  their  principals  and  to  render  those 
principals  liable  for  any  kind  of  remedy,  legal  or  equitable,  by 
means  of  fraudulent  representations  or  concealments;  and  the 
more  special  questions  as  to  the  implied  authority  held  by  di- 

^  Gary  V.   Hotailing,   1    Hill,   311;  is  in' all  respects  identical  with  that  of 

Bigclow  V.  Heaton,  6  Id.  43;  Mitch-  insurance  in  relation  to  the  obligation 

ell  V.  Worden,  20  Barb.  253;  Nichols  of  full  disclosure.     These  dicta  and 

V.  Pinner,  18  N.  Y.  295;  23  Id.  264  decisions  have   been  overniled,   and 

(in  this  case   the  subject  was  fully  the  doctrine  as  now  settled  in  England 

examined,  apd  the  three  rules  given  and  the  United  States,  regards  the 

in  the  text  were  laid  down);  Henne-  contract    of    suretyship  as    partially 

quin  V.  Nay  lor,  24  Id.  139;  King  v.  fiduciary.     The  whole  subject  is  fully 

Phillips,  8  Bosw.  603;  Bell  v.  Ellis,  examined    in    the    following    cases: 

33  Cat.  620,  626,  expressly  overruling  Wythes  v.    Labouchere,  3  Do  G.  & 

and  repudiating    the  contrary  view  J.  ft93;  Owen  v.  Human,  4  H.  L.  Cap. 

maintained  in  Seligman  v.  Kalkman,  997;  3  Macn.  k  G.  378;  Hamilton  v. 

8  Id.   207;  Hathome   v.  Hodges,  28  Watson,  12  CI.   &  Fin.  109;  Pidcock 

N.  Y.  480,  iUustrates  the  kind  of  in-  v.  Bishop,  3  B.  &  C.  605;  North  Br. 

direct  evidence  admissible  to  show  the  Ins.  Co.  v.  Lloyd,  10  Exch.  5*23;  Stone 

buyer's  fraudulent  design.  v.   Compton;  5  Biug.   N.    C.    142;  6 

*  The  subject   of    in&nrance  is   so  Scott,   816;    Maitland  v.   Irving,    15 

broad,  the  questions  arising  under  the  Sim.  437;  Squire  v.   WhitUm.  1   H. 

General  duty  of  the  assured  to  make  L.  Cas.  333;  Kail  ton  v.  Mathews,  10 
isclosure  are  so  numerous,  that  I  can  CI.  &  Fin.  934;  Carew's  Case,  7  Do 
only  refer  to  the  treatises  upon  the  G.  M.  k  G.  43;  Etting  v.  Bank  of  U. 
law  of  insurance  in  which  they  are  S.,  11  Wheat.  69;  Howe  Machine  Co. 
discussed.  Sec,  also,  1  Smith  Lead.  v.  Farrington,  82  N.  Y.  121;  Sooy  v. 
Cas.  843,  notes  to  Carter  v.  Boehm;  The  State,  39  N.  J.  Law,  135;  Atlas 
and  2  American  Lead.  Cas.  926,  notes  B'k  v.  Brownell,  9  R.  I.  168;  Frank- 
to  Locke  V.  Am.  Ins.  Co.  lin  B*k  v.  Cooper,  36  Me.  179,  195; 

'  Thero  are  some  dicta  and  even  de-  Evans  v.  Keehind,  9  Ala.  42. 
ciaions  that  the  contract  of  suretyship 
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.rectors,  trustees,  managers,  officers,  employees,  and  the  like, 
inherent  in  their  official  or  representative  position,  to  bind  their 
corporations,  stockholders,  beneficiaries,  co-directors,  associates, 
or  employers,  by  their  fraudulent  representations  or  conceal- 
ments, and  to  render  the  latter  classes  of  persons  liable,  on  ac- 
count of  the  fraud,  for  any  species  of  remedy,  equitable  or  legal, 
do  not  come  within  the  scope  of  this  book;  they  belong  to  the 
law  of  agency.  I  shall  attempt  no  discussion  of  them,  and  for 
their  treatment  the  reader  is  referred  to  works  professedly  on 
the  law  of  agency.  It  is  proper  to  say,  however,  that  there 
seems  to  be  a  marked  difference  between  the  conclusions  upon 
these  latter  questions,  reached  by  the  more  recent  English  de- 
cisions, and  those  maintained  by  the  American  cases.  The  tend- 
ency of  the  English  courts  has  been  very  strong,  to  take  a  ver}' 
strict  and  narrow  view  of  the  powers  and  liabilities  of  directors, 
officers,  trustees,  and  the  corporations,  stockholders,  co-directors, 
and  other  beneficiaries  whom  they  represent.  On  the  other  hand, 
the  general  tendency  of  the  American  decisions  is  to  enlarge  the 
implied  authority  of  such  officials,  and  to  extend  the  liability 
created  by  their  frauds  and  resting  upon  corporations,  stock- 
holders, and  co-directors.  The  question  as  to  the  extent  of  lia- 
bility incurred  by  corporations,  stockholders,  co-directors,  co- 
trustees, and  the  like,  for  the  frauds  and  breaches  of  duty  of 
officers,  directors,  and  trustees,  will  be  treated  of  in  a  subse- 
quent section  which  deals  with  the  particular  subject  of  fiduciary 
relations.  At  present  I  shall  simply  state  the  general  rules 
which  define  the  liability  of  principals  for  the  fraudulent  repre- 
sentations and  concealments  of  their  agents,  when  such  fraud- 
ulent acts  are  within  the  scope  of  the  authority,  express  or 
implied,  possessed  by  the  agent,  without  any  attempt  to  discuss 
the  nature,  extent,  and  limits  of  the  authority  itself. 

§  900.  The  Same. — In  the  first  place,  it  is  very  clear  that 
when  an  agent,  in  doing  the  business  of  his  principal,  and 
acting  within  the  scope  of  the  authority  conferred  upon  him, 
makes  fraudulent  representations  or  concealments  with  the 
knowledge  or  consent  of  his  principal,  expressed  or  implied,  so 
that  the  act  of  the  agent  is  virtually  that  of  his  principal,  then 
the  principal  is  liable  in  the  same  manner,  to  the  same  extent, 
and  for  the  same  remedies,  as  though  the  fraud  were  committed 
by  himself  personally;  he  may  even  be  liable  in  an  action  at  law 
for  deceit.  The  doctrine  is  carried  much  farther.  When  the 
agent  acts  beyond  and  even  in  direct  opposition  to  his  express 
authority,  but  within  the  scope  of  his  implied  authority,  that  is. 
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within  the  apparent  authority  contained  in  and  conferred  by 
the  terras  of  his  com  mission,  or  the  nature  of  his  official  func- 
tions or  of  his  employment,  or  appearing  from  a  prior  course  of 
dealing  with  or  on  behalf  of  his  principal,  or  from  any  other 
mode  of  his  being  held  out  to  the  world  as  appearing  to  possess 
the  authority,  and  the  principal  is  personally  iunocent  of  any 
fraud,  the  principal  can  not  acquire  and  retain  any  benefit  ob- 
tained under  such  circumstances  from  the  fraud,  representations, 
or  concealments.  If  the  principal,  upon  learning  of  his  agent's 
fraud,  should  expressly  ratify  and  adopt  the  transaction,  he 
would  make  the  fraud  his  own.  An  express  ratification,  how- 
ever, is  not  necessary.  If  the  j^rincipal  receives  and  retains  the 
proceeds  of  the  agent's  fraud — the  property,  money,  and  the 
like  obtained  through  an  executed  transaction — or  claims  the 
benefit  of  or  attempts  to  enforce  an  executory  obligation  thus 
procured,  he  renders  himself  liable  for  the  fraudulent  acts  of 
his  agent.  The  defrauded  party  is  entitled  to  such  remedies, 
legal  or  equitable,  as  are  appropriate  to  the  nature  of  the  trans- 
action. The  only  mode  in  which  the  principal,  under  these 
circumstances,  can  escape  liability,  is  by  repudiating  the  acts  of 
his  agent,  and  refusing  to  accept  or  retain  any  benefit  of  the 
transaction,  immediately  upon  his  discovery  of  the  fraud. 
Many  American  decisions  go  much  farther  than  this.  They 
hold  that,  where  an  agent  has  thus  committed  a  fraud,  within 
the  scope  of  his  apparent  authority,  though  in  direct  opposition 
to  his  express  instructions,  the  principal  is  bound  by  tbe  act, 
even  though  he  is  personally  innocent,  and  has  derived  no 
benefit  whatever  from  the  fraudulent  transaction  of  his  agent. ^ 

^  The  following  cases  famish  illus-  utora'  Case,  2  De  G.  M.  &G.  522;  Oakes 

tratioDS  of  the  conclusions  stated  in  v.  Turquand,  L.  R.,  2  H.  L.  323;  Sa1>- 

the  text,  and  also  of  the  differences  ton  v.  vVilders,  Id.,  12  Eq.  373;  Earl 

between  the  tendencies  of  English  and  of  Dundonald  v.  Masternian,  Id.,   7 

American  decisions.  Gibson  v.  D'Este,  Eq.  504;  Scholefield  v.  Templer,  Johns. 

2Y.  &C.542;  1  H.  L.  Cas.  C05;  Cony-  155;  Hartopp  v.   Hartopp,  21  Beav. 

beare  v.  New  Brunswick  etc.  Co.,   1  259;  Western  Bk.  v.  Audio,  L.  R.,  1 

De  G.  F.  &  J.  578;  S.  C,  9  H.  L.  Cas.  Sc.  App.  145;  Veazie  v.  WUliams,  8 

711,  726,  ;^fr  Lord  Westbury,  730,  per  How.  (J.  S.)  134;  Mason  v.  Crosby, 

Lord  Cranworth;  Bristow  v.    Whit-  1  Wood.  &  M.  342;  Fitzsimmons  v. 

more,  9  H.  L.  Cas.  418;  Gibson's  Case,  Joslin,  21   Vt  129;  Concord  Bk.    v. 

2  De  G.  &  J.  275;  Nicol's  Case,  3  Id.  Gregg,  14  N.  H.  331;  Coddington  v. 

387,  437;  Udell  v.  Atherton,  7  II.  &  Goddard,  16  Gray,  4:^;  Litchfield  Bk. 

N.  172;  Fuller  v.  Wilson,  3  Q.  B.  58;  v.  Peck,  29  Conn.  384;  Van  Wyck  v. 

Comfoot  V.  Fowke,  6  M.  &  W.  358;  Watters,  81  N.  Y.  352;  Fishkill  Sav. 

Moens    v.    Hoy  worth,    10   Id.    147;  Inst.  v.  Nat.  Bk.  of  Fishkill,  80  Id. 

Bondfootv.  Montefiore,  L.  R.,  2Q.  B.  162;  Bennett  v.  Judson,  21  Id.  238; 

511;  Mackay  V.  Commer.  Bank,  Id.,  5  Elwell   v.  Chamberlain,  31   Id.   611; 

P.  C.  394;  Barnes  v.  Pennell,  2  H.  L.  Condit  v,  Baldwin,  21  Id.  219;  Bell  v. 

Cas.  497;  Ranger  v.  Great  WestB^y.,  Day,  32  Id.   165;  Smith  v.  Tracy,  38 

5  H.  L.  Caa.  72;  National  Exch.  Co.  v.  Id.  79;  Estevez  v.  Purdy,  06  Id.  446; 

Drew,  2  Macq.  103, 125;  Mcux's  Exec-  Durst  v.  Burton,  47  Id.  167;  Allerton 
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§  910.  Jurisdiction  of  Equity  in  Cases  of  Fraud.  — 
It  is  impossible,  especially  in  the  United  States,  to  formulate 
any  universal  rules  concerning  the  extent  or  the  exercise  of  the 
equitable  jurisdiction  in  matters  of  fraud,  since  the  decisions 
of  diflferent  courts  and  in  different  states  are  directly  at  variance 
witli  respect  to  its  existence  and  extent,  and  since  its  exercise 
must  depend,  to  a  great  extent,  upon  the  circumstances  of 
particular  cases,  and  even  upon  the  temperaments  and  opinions 
of  individual  judges.  The  jurisdiction,  when  it  exists,  may  be 
exercised  by  granting  reliefs  which  are  peculiarly  equitable,  or 
reliefs  which  are  wholly  j^ecuniary  and  therefore  legal.  In  confer- 
ling  these  reliefs  which  are  purely  equitable  and  therefore  exclu- 
sive, the  power  of  equity  knows  no  limit.  The  court  can  always 
shape  its  remedy  so  as  to  meet  the  demands  of  justice  in  every 
case,  however  peculiar.  The  most  important  of  these  equitable 
final  reliefs,  to  one  or  the  other  of  which  all  special  instances 
and  forms  may  be  reduced,  are  these;  rescission  or  cancellation, 
as  applied  to  contracts,  conveyances,  judgments,  and  all  fraudu- 
lent transactions,  with  one  marked  exception;  reformation  of 
written  instruments  improperly  drawn  through  fraud;  and  spe- 
cific enforcement  by  which  the  fraudulent  party  is  compelled  to 
perform  the  very  specific  obligation  which  rests  upon  him,  and 
the  defrauded  party  obtains  the  enjoyment  of  the  very  right 
of  which  he  was  deprived  through  the  fraud.     This  latter  class 

V.  Allerton,  50  Id.  670;  Titus  v.  not  ground  for  relief,  see  Root  v.  Ban- 
Great  West  T.  Co.,  61  Id.  237;  Davis  croft,  8  Gray,  619;  Lepper  v.  Nutt- 
V.  Bemis,  40  Id.  453,  n. ;  Indianapolis  man,  35  Ind.  384;  Wright  v.  Flinn, 
etc.  R.  R.  V.  Tyng,  63  Id.  653;  Hath-  33  Iowa,459;Ciimmings  v.  Thompson, 
away  v.  Johiisou,  55  Id.  93;  Durst  v.  18  Minn.  246;  Fishery.  Boody,  1  Cur- 
Burton,  2  Laus.  137;  Graves  v.  Spier,  tis  C.  C.  206.  In  the  following  series 
58  Barb.  349;  Young  v.  Hughes,  32  N.  of  remarkable  cases,  principals  were 
J.  Eq.  372;  MundorfFv.  Wickersham,  held  liable  for  fraud  of  their  agents, 
63  Pa.  St.  87;  Custar  v.  Titusville  donesimply  within  the  ap7>arc«^  scope 
etc  Co.,  63  Id.  381;  Grossman  v.  Pen-  of  their  authority,  although  the  prin- 
rose  Bdg.  Co.,  2  Casey,  69;  Crump  cipal  had  received  no  benetit  whatever 
V.  U.  S.  Mining  Co.,  7  Gratt.  352;  from  the  transaction,  and  in  many  of 
River  v.  Plankroad  Co.,  30  Ala.  the  cases  the  principal  was  a  corpora- 
92;  Bowers  v.  Johnson,  10  Sm.  tion,  and  its  agent  an  officer  thereof. 
&  M.  169;  Lawrence  v.  Hand,  23  NorthRiverBk.  v.  Aymar,3Hill,  262; 
Miss.  103;  Hester  v.  Memphis  etc.  R.  Farmers  k  Mech.  Bk.  v.  Butchers  etc. 
R.,  32  Id.  378;  Mitchell  v.  Mims,  8  Bk.,  16  N.  Y.  125;  14  Id.  623;  Gris- 
Tex.  6;  Henderson  v.  Railroad,  Co.,  wold  v.  Haven,  25  Id.  595;  Exchange 
17  Id.  560;  Morton  v.  Scull,  23  Ark.  Bk.  v.  Monteath,  26  Id.  505;  N.  Y.  & 
289;  East  Tenn.  R.  R.  v.  Gammon,  5  N.  H.  R.  R.  v.  Schuyler,  34  Id.  30; 
Sneed,  567;  Negley  v.  Lindsay,  67  Cutting  v.  Marlor,  78  Id.  454;  Armour 
Pa.  St.  217;  Mendenhall  v.  Treadway,  v.  Mich.  Cent.  R.  R.,  65  Id.  Ill,  121- 
44  Ind.  131;  Boland  v.  Whitman,  33  124;  but  see  j>er  contra.  Mechanic's 
Id.  64;  Shawmut  etc.  Co.  v.  Stevens,  Bk.  .v.  N.  Y.  &  N.  H.  R.  R.,  13  Id.  599, 
9  Allen,  332;  Fogg  v.  Griffin,  2  Id.  1.  wliich  must  be  regarded  as  entirely 
For  instances  in  which  the  fraud  of  overruled  by  the  subsequent  cases, 
persons  not  in  a  relation  of  agency  is 

Vol.  n— 26 
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of  remedies  may  assume  an  unlimited  variety  of  forms  as  tLe 
circumstances  may  require.  It  includes,  among  others,  the 
compelling  the  fraudulent  party  to  make  good  his  representa- 
tions; the  treating  him  as  a  trustee  with  respect  to  the  property 
which  he  has  acquired  by  his  fraud;  the  enforcing  the  perform- 
ance of  their  specific  duties  by  trustees,  directors,  and  officers 
of  corporations,  and  all  others  who  stand  in  a  position  of  trust; 
the  compelling  a  written  security  to  stand  good  for  what  is 
actually  due  upon  it,  and  the  like.  These  final  remedies  may 
be  accompanied  and  aided  by  auxiliary  reliefs,  such  as  injunc- 
tion or  a  receiver.  The  purely  pecuniary  relief  which  courts  of 
equity  may  administer,  as  well  as  courts  of  law,  in  matters  of 
fraud,  are  an  accounting  in  all  its  various  forms  and  conditions, 
and  simple  recoveries,  without  an  accounting,  of  specific  amounts 
of  money  which  have  been  fraudulently  obtained,  or  which  are 
equitable  and  perhaps  legally  due  on  account  of  fraud.  In  ad- 
ministering all  these  remedies,  pecuniary  as  well  as  equitable, 
the  fundamental  theory  upon  which  equity  acts  is  that  oi 
restoration — of  restoring  the  defrauded  party  primarily,  and  the 
fraudulent  party  as  a  necessary  incident,  to  the  positions  which 
they  occupied  before  the  fraud  was  committed.  Assuming  that 
the  transaction  ought  not  to  have  taken  place,  the  court  proceeds 
as  though  it  had  not  taken  place,  and  returns  the  parties  to  thai 
situation.  Even  in  such  cases,  the  court  applies  the  maxim,  he 
who  seeks  equity  must  do  equity,  and  will  thus  secure  to  the 
wrong-doer,  in  awarding  its  relief,  whatever  is  justly  and  equi- 
tably his  due.^  All  these  forms  of  exclusively  equitable  relief, 
and  the  remedy  of  accounting,  will  be  examined  in  subsequent 
<;bapters.  At  present,  I  purpose  to  state,  as  far  as  is  possible, 
the  general  rules  concerning  the  existence,  extent,  and  exercise 
of  the  jurisdiction,  and  to  add  some  examples  illustrating  the 
instances  in  which  the  jurisdiction  is  and  is  not  exercised. 

§  Oil.  Fundamental  Principles  of  the  Jurisdiction. — It 
ma}'  be  an  aid  in  the  present  inquiry,  to  recall  the  three  funda- 
mental principles  concerning  the  equitable  jurisdiction,  which 

'  Tlie  remedies  of  caDcellation,  re-  on  constructive  tmsts.     Example  of 

formation,   and    enforcing    fiduciary  ordering  a  security  to  stand  for  what 

duties  are  so  familiar  that  they  re-  was  rc^ly  due  on  it:  Neilson  v.  Mc- 

quirc  no  citation  of  examples.     For  Donald,  0  Johns.  Ch.  201.     The  equi- 

examplcs  of  compelling  the  fraudulent  table  theory  of  restoring  the  parties  to 

party  to  make  goo<l  his  representa-  their  original  position :  Savery  v.  King, 

tious,  see  cases  cited  ante  under  §  899.  5  H.  L.  Cas.  627;  Bellamy  y.  Sabine, 

Examples  of    treating  a   fraudulent  2  Phil.  425;  Neblett  v.  Mocfarland,  2 

party  as  a  trustee:  Gresleyv.Mousley,  Otto,  101;  Grymcs  v.  Sanders,  3  Id. 

4  Dc  G.  &  J.  78;  Stump  v.  Gaby,  2De  55;  Johnson  v.  Jones,  13  Sm.  &  M. 

O.  M.  &  G.  623;  and  see  post,  section  580;  Gatling  v.  Newell,  9  Ind.  572. 
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were  laid  down  and  explained  in  the  former  volume.  (1)  Where 
the  primary  right  or  interest  of  the  plaintiff  is  equitable  only, 
the  jurisdiction  is  necessarily  exclusive,  and  will  always  be  exer- 
cised without  regard  to  the  nature  of  the  relief;  otherwise  the 
party  would  be  without  remedy,  since  courts  of  law  could  not 
take  cognizance  of  the  case.  (2)  Where  the  primary  right  is 
legal,  and  the  remedy  sought  is  purely  equitable,  the  jurisdic- 
tion is  also  exclusive,  and  always  exists,  but  will  not  generally 
be  exercised  if  the  legal  remedy  which  the  party  might  obtain  is 
adequate,  complete,  and  certain.  (3)  Where  the  primary  right 
is  legal  and  the  remedy  is  also  legal,  a  recovery  of  money  sim- 
ply, or  of  the  possession  of  chattels,  the  jurisdictfon  is  concur- 
rent, and  only  exists  when  the  remedy  which  the  party  might 
obtain  at  law  is  not  adequate.  The  great  majority  of  cases  aris- 
ing from  fraud  undoubtedly  fall  under  the  second  or  third  of 
these  principles.  It  should  be  observed  that,  in  the  original 
condition  of  the  jurisdiction,  and  in  those  courts  of  this  country 
which  preserve  the  original  methods  of  equity,  the  jurisdiction 
might  be  extended  over  many  instances  otherwise  belonging  to 
the  third  class,  by  reason  of  the  auxiliary  relief  of  a  discovery. 
§  912.  The  English  Dootrine.^The  doctrine  is  fully  set- 
tled by  an  unbroken  line  of  decisions  extending  to  the  present 
day,  that  with  one  remarkable  exception,  the  jurisdiction  of 
equity  exists  in  and  may  be  extended  over  every  case  of  fraud, 
whether  the  primary  rights  of  the  parties  are  legal  or  equitable, 
and  whether  the  remedies  sought  are  equitable  or  simple 
pecuniary  recoveries,  and  even  though  courts  of  law  have  a  con- 
current jurisdiction  of  the  case  and  can  administer  the  same 
kind  of  relief.  The  English  judges  have  virtually  said  that  in 
every  case  of  fraud  the  remedy  at  law,  either  from  the  nature  of 
the  legal  relief  itself  or  from  the  methods  of  legal  procedure, 
is  inadequate.  The  ouly  question,  therefore,  presented  to  an 
English  court  is,  not  whether  the  equitable  jurisdiction  exists, 
but  whether  it  should  be  exercised.^    As  the  ablest  judges  have 

'  It  will  be  proper  to  present  the  certain  shares  of  stock  parcbosed  from 

views  of  the  English  courts  on  this  defendants  in  reliance  upon  their  false 

question,  for  the  long  line  of  chancel-  and  fraudulent  representations.     The 

loni  and  other  e<iuity  judges  may  be  bill  was  demurred  to.     V.  C.  Stuart 

snppoio  I  to  know,  at  least,  the  juris-  said  (p.  220):  "In  support  of  the  dc- 

dicuion  of  their  own  tribunal.     I  se-  murrer  it  was  argued  that  tiie  proper 

Icct  recent  cases,  and  those  in  which  remedy  for  the  plaintiff,  if  ho  Imd  any, 

the  recovery  was  i>ecuniary,  and  in  was  to  proceed  by  action  at  law.     It 

wliicli  there  was  confessedly  a  con-  has  often  been  decided  that  this  court 

current  jurisdiction  at  law.     Hill  v.  will  grant  relief  in  such  casss.     *     * 

J^no,  L.  R.,  11  Eq.  215,  was  a  suit  *    It  is  so  well  settled  that  this  court 

bi'ou  ;ht  simply  to  recover  back  the  will    entertain    jurisdiction    in  such 

money  whicli  plaintiff  had  {Mud  for  cases,  that  it  would  bo  a  misfortune, 
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often  said,  one  of  the  occasions  for  the  existence  of  a  separate 
court  of  chancery  was  its  power  to  deal  with  all  cases  of  fraud; 
its  original  grant  of  jurisdiction  covered  fraud  in  all  its  forms 
and  phases.     The  law  courts,  on  the  other  hand,  originally  had 

indeed,  to  the  public  if  there  were  any  in  Evans  v.  Bicknell,  6  Ves.  174, 
sufficient  around  for  considering  that  182,  declared  that  the  case  of  Pasley 
the  jurisdiction  is  doubtful."  [He  v.  Freeman,  and  all  others  of  that 
cites  the  opinions  of  Lord  Eldon,  Sir  class,  were  more  fit  for  a  court  of 
'Win.  Grant,  Sir  John  Leach,  and  equity  than  a  court  of  law,  and  was 
other  eminent  judges,  and  adds.]  clearly  of  opinion  that  at  least  there 
**So  long  ago  as  the  case  of  Colt  v.  is  concurrent  jurisdiction,  and  he 
Woollaston,  2  P.  Wms.  154,  150,  the  says:  *It  has  occurred  to  me  that 
M.  R.  said:  'It  is  no  objection  that  that  case,  upon  the  principles  of  many 
the  parties  have  their  remedy  at  law,  decisions  of  this  court,  might  havebeen 
and  may  bring  an  action  for  moneys  maintained  here;  for  it  is  a  very 
had  and  received  for  the  plaintiffs  old  head  of  equity  tliat  if  a  represen- 
own  use,  for  in  cases  of  fraud  the  court  tation  is  made  to  another  person  going 
of  equity  has  concurrent  jurisdiction  to  deal  in  a  matter  of  interest  upon 
-with  the  common  law,  matter  of  fraud  the  faith  of  that  representation,  the 
being  the  great  subjectof  relief  here.  * "  former  shall  make  that  representation 
The  V.  C.  also  held  tliat  the  decision  good  if  he  knows  it  to  be  false.'  Can 
in  Ogilvio  v.  Currie,  37  L.  J.  (Ch. )  anything  be  more  conclusive  ?"  In 
541,  prr  Lord  Cairns,  was  not  in  op-  St.  Aubyn  v.  Smart,  L.  R.,  5  Eq.  1S3, 
]>0'iition  to  his  own  conclusion,  and  the  defendant  and  one  BuUcr  had 
if  a  dictum  in  that  case  appeared  to  been  partners  as  attorneys  at  law. 
ba  opposed,  it  was  in  direct  conflict  Plaintiff  employed  the  firm  to  obtain 
with  an  unbroken  current  of  author-  a  sum  of  money  duo  to  him,  being 
ity.  In  Ramshire  v.  Bolton,  L.  R.,  part  of  a  fund  in  charge  of  a  court. 
8  Eq.  294,  the  bill  alleged  that  at  the  Buller  attended  to  the  business,  ob- 
dcfcndant's  request,  he  advanced  to  a  taincd  the  money  in  his  own  name, 
third  person,  who  was  the  drawer,  and  absconded  with  it.  '  The  suit  is 
one  half  of  the  amount  of  a  bill  of  ex-  brought  to  make  the  defendant  liable 
change  drawn  for  five  hundred  pounds;  for  this  fraud  of  his  copartner.  The 
tliat  the  advance  was  made  upon  de-  bill  did  not  pray  for  an  accounting, 
fendant's  promise  to  advance  the  other  but  simply  to  recover  the  sum  of 
half,  and  his  representations  that  the  money.  Demurrer  on  ground  of  want 
drawer  and  acceptor  were  both  men  of  jurisdiction.  The  V.  C.  said  (p. 
of  large  property;  that  defendant's  188):  "Upon  a  careful  consideration 
representations  were  intentionally  of  tho  authorities  I  am  perfectly  eat- 
false  and  fraudulent;  tliat  ho  know  istied  tliat,  even  if  there  be  a  remedy 
tho  parties  to  the  bill  were  utterly  at  law,  there  is  also  one  in  equity, 
insolvent  and  that  it  was  worthless;  The  jurisdiction  was  clearly  stated  by 
that  ho  made  no  advance  himself;  SirJamesWigram  in  Blair  v.  Bromley, 
but  the  whole  was  a  scheme  to  5  Hare,  556;  2  Phil.  361,  confirmed  by 
obtain  money  for  himself.  The  re-  Lord  Lyndhurst  on  appeal;  who  in 
lief  demanded  was  repayment  of  the  the  course  of  his  judgment  said,  that 
monev  from  tho  defenuant  personally .  in  all  tho  cases  to  which  he  hstd  re- 
The  bill  was  demurred  to  on  tho  ferred,  the  effect  of  a  misrepresenta- 
ground  that  the  remedy  was  wholly  tion  raised  an  equity  to  restore  the 
at  law.  Malins,  V.  C,  said  (p.  299):  parties  as  nearly  as  possible  to  tho 
"No  one  can  say  that  the  bill  does  same  situation  in  which  they  would 
not  allege  a  case  entitling  the  plaint-  have  stood  but  for  the  misrepresenta- 
ifif  to  recover  the  money  at  law;  but  tion,  and  for  which  damages  in  an 
tho  question  is,  M'hether  the  remedy  action  at  law  might  be  a  very  inade- 
h  not  in  this  court  as  well  as  at  law."  quate  remedy;  and  that  the  fact  that 
The  V.  C.  having  said  that  the  facts  an  action  at  law  would  lie  was  no  ob- 
brought  the  case  within  the  principle  jection  to  such  equity."  This  decision 
of  Pasley  v.  Freeman,  3  T.  R.  61,  was  affirmed  by  the  court  of  appeal, 
and  having  cited  instances  in  which  consisting  of  Page- Wood  (Lord  Hath- 
equity  Imd  taken  jurisdiction  of  sirai-  erly)  and  Selwyn,  LL.  JJ.,  on  the 
m*  cases,  he  proceeded:  "LordEldon,  ground  of  the  general  jurisdiction  of 
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very  little,  if  any,  jurisdiction  in  such  matters.  In  the  early 
forms  of  action  to  enforce  covenants,  debts,  and  other  obliga- 
tions ex  contractu,  fraud  was  not  admitted  as  a  defense;   and 

equity  in  matters  of  fraud.  S.  C,  tion.  The  only  point  reasonably  ar- 
L.  XL,  3  Ch.  6i(),  650.  The  celebrated  guable  was,  in  which  of  the  courta  re- 
case  of  Slim  V.  Croucher,  1  De  G.  F.  dress  should  be  sought,  and  it  has 
&  J.  518,  is  a  most  instructive  and  been  said  that  redress  should  be  sought 
convincing  authority.  Plaintiff  was  in  a  court  of  law.  It  is  true  that,  ac- 
applie<l  to  for  a  loan  upon  the  security  cording  to  modem  practice,  a  court  of 
of  a  lease,  and  was  told  by  the  bor-  law  would  afford  redress  in  the  case 
rower  that  he  was  entitled  to  a  re-  by  means  of  an  action,  with  the  as- 
newal  of  the  lease  for  ninety-eight  sistance  of  a  jury;  but  the  courts  of 
years  from  his  lessor.  Plaintiff  re-  law  in  this  country  exercise  jurisdic- 
quired  a  written  statement  from  the  tion  in  these  cases  by  means  of  a 
le;isor  of  that  fact.  The  lessor  fur-  gradual  extension  of  their  powers, 
nished  such  a  statement,  and  on  the  and  we  know  that  that  docs  not  de- 
faith  of  it  plaintiff  made  the  loan,  prive  the  courts  of  eciuity  of  their 
It  turned  out  that  the  lessor  had  al-  ancient  and  undoubted  jurisdiction 
ready  executed  the  renewal  lease  to  which  they  exercised  before  courts  of 
the  borrower,  who  Iiad  assigned  it  to  a  law  enlarged  their  limits.  The  ob- 
third  person  for  value;  at  the  time  he  servation  is  familiar — and  some  of  us 
made  his  statement  the  lessor  had  for-  have  heard  it  used  by  Lord  Eldon — 
gotten  the  fact.  Plaintiff  sues  the  that  the  jurisdiction  not  only  belongs 
lessor  to  recover  the  sum  advanced  to  this  court,  but  belonged  to  it  orig- 
with  interest.  The  court  of  appeal,  inally.  *  *  *  I  do  not  mean  to 
Lord  Chan.  Campbell,  and  LL.  J  J.  say  that  in  all  cases  the  court  will  ex- 
Tumer  and  ELnight- Bruce,  held  that  ercise  the  jurisdiction.  It  is  in  tho 
the  defendant's  misrepresentation  was  power  of  the  court  to  say  that  it  will 
fraud  in  equity  though  not  an  inten-  not.  do  so  in  particular  cases,  but  I 
tional  moral  wrong;  that  he  was  lia-  am  perfectly  satisfied  that  this  is  a 
ble;  and  that  equity  had  jurisdiction,  casein  which  the  jurisdiction  ought  to 
Lord  Campbell  said  (p.  523):  **The  be  exercised."  These  observations 
defense  set  up  in  the  suit  is,  that  are  very  weighty,  and  correctly  state 
there  was  a  remedy  at  law,  and  that  the  relative  position  of  the  two  juris- 
that  is  the  only  remedy  competent  dictions  in  equity  and  at  law  over 
to  the  plaintiff.  Now  that  there  was  matters  of  fraud.  Some  of  the  Amer- 
a  remedy  at  law  I  think  is  quite  clear;  ican  decisions  ^eem  to  speak  as  though 
there  is  no  doubt  in  my  mind  that  an  the  jurisdiction  at  law  in  cases  of 
action  would  lie,  and  that  it  would  be  fraud  had  existed  from  the  "beginning, 
for  a  jury  to  assess  the  damages.  I  full  and  complete;  while  that  inequity 
am  of  opinion,  however,  that  this  be-  was  a  subsequent  creation,  including 
longs  to  a  class  of  cases  over  which  only  those  matters  which,  itwas  found, 
courts  of  law  and  courts  of  equity  could  not  be  easily  determined  at  law. 
have  a  common  jurisdiction,  and  in  Turner,  L.  J.,  said  (p.  528):  **If  we 
which  the  procedure  of  both  jurisdic-  were  to  grant  any  relief  upon  this  ap- 
tions  is  adapted  for  doing  justice.  I  peal,  we  should  be  very  much  narrow- 
do  not  regret  that  there  is  such  a  class  ing  an  old  jurisdiction  of  this  court, 
of  cases,  nor  should  I  be  sorry  to  see  by  confining  it  to  cases  in  which  the 
^t  extended.  But  being  of  oidnion  jurisdiction  has  been  exercised.  Wo 
that  this  is  a  case  in  which  a  court  of  should,  I  think,  be  taking  Ihe  canes 
equity  has  jurisdiction  as  well  as  a  09  the  measure  of  Hw  jurisdiction  iii- 
court  of  law,  I  think  that  it  is  a  much  stead  of  oh  (he  examples  of  thaijuru- 
better  case  for  a  court  of  equity  than  diction,"  These  words  contain  the 
for  a  court  of  law,  because  a  court  of  very  essence  of  the  true  theory  con- 
law  could  only  have  left  it  to  a  jury  to  ceming  the  function  of  decided  cases 
assess  the  damages;  whereas  hero,  by  to  operate  as  examples  of  all  legal 
the  superior  lowers  of  the  court  of  principles  and  doctrines,  rather  tlian 
cf|Uity,  justice  ciin  be  done  between  as  being  their  sources  or  fountains, 
the  parties  in  the  most  minute  de-  They  deserve  to  be  emblazoned  on  the 
tail."  Knight-Bruce,  L.  J.,  said  (p.  walls  of  every  court-room  in  the  coun- 
527):  "  On  the  merits  of  this  case  try,  so  that  they  might  be  under  the 
there  can  be   no  possibility   of  qiics-    constant    observation    of   all  judges 
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there  was  no  form  of  action  appropriate  for  the  recovery  of 
damages  on  account  of  fraud.  The  jurisdiction  of  the  law 
courts  in  such  cases  was  of  later  origin,  and  was  of  gradual 
growth.  It  was  not  until  the  invention  of  the  actions  of  assump- 
sit, case,  and  trover,  in  which  equitable  principles  could  bq 
largely  admitted,  that  the  jurisdiction  at  law  in  matters  of  fraud 
became  fully  developed.  The  full  jurisdiction  of  equity  hav- 
ing thus  been  established  from  the  earliest  time,  it  should  not, 
in  accordance  with  familiar  principles,  be  at  all  affected  by  a 
subsequent  growth  of  a  similar  common  law  jurisdiction.  To 
say  that  the  full  jurisdiction  of  equity  has  been  any  way  abridged, 
impaired,  or  altered,  because  the  law  courts  have  gradually  as- 
sumed and  finally  acquired  a  like  jurisdiction,  even  though 
competent  in  many  cases  to  administer  adequate  relief,  is  to  vio- 
late one  of  the  most  fundamental  principles  regulating  the  gen- 
eral equitable  jurisdiction.  The  sum  of  the  English  doctrine, 
therefore,  is  that,  although  the  jurisdiction  always  exists, 
whether  it  will  be  exercised  depends  upon  the  circumstances  of 
individual  cases. ^ 

who  are  applying  precedents  la  the  his  agent);  Barker  v.  Birch,  1  DeG.  & 
work  of  constructing  and  developing  Sm.  376;  Coomer  v.  Bn)mley,  5  Id. 
the  law.  See,  also,  Colt  v.  Woollas-  532;  Mcintosh  v.  Great  West.  Ry.,  2 
ton,  2  P.  Wins.  154;  Evans  v.  Bick-  Macn.  &  G.  74  (discovery  and  relief 
nell,  6Ves.  174;  Burrowesv.  Lock,  10  on  a  contract,  although  there  was  a 
Id.  470;  Green  v.  Barrett,  1  Sim.  45;  remedy  at  law).  Ca/icellcUlon  or  re- 
Blair  v..  Bromley,  5  Hare,  542,  556;  2  scittsion  of  contracts,  sales,  etc. — Jen- 
Phil.  354,  361;  Ingram  v.  Thorp,  7  nings  v.  Brou^hton,  5  De  G.  M.  &  G. 
Hare,  67;  Cridland  v.  Lord  De  Mau-  126  (cancellation  of  a  contract  of  piir- 
ley,  1  De  G.  &  Sm,  459;  Atkinson  v.  chase);  Keynell  v.  Sprye,  1  Id.  660 
Mackreth,  L.  R.,  2  Eq.  570.  (setting  aside  an  agreement);  Rawlins 
*  I  add  several  cases,  most  of  them  re-  v.  Wickham,  3  De  G.  &  J.  304  (setting 
cent,  merely  as  examples  of  the  exer-  aside  a  contract  of  partnership  and  in- 
cise of  the  jurisdiction  when  some  rem-  demnifving  plaintifif  against  the  debts 
edy  might  also  have  been  obtained  at  of  the  hrm);  Bartletl  v.  Salmo«,  6  De 
law.  The  discussion  of  the  peculiarly  G.  M.  &  G.  33  (setting  aside  a  con- 
equitable  remedies,  such  as  cancella-  tract);  Walsham  y.  Stainton,  1  De  G. 
tion,  specific  enforcement,  reformation,  J.  &  S.  678  (setting  aside  a  sale  and 
injunction,  etc. ,  is  postponed.  Pecun-  recovering  tlic  value) ;  Traill  v.  Baring, 
iary  recoveries;  jurisdiction  not  exer-  4  Id.  318  (canceling  a  policy  of  insur- 
ched. — Newham  v.  May,  13  Price,  ance,  notwith8tan<ling  the  remedy  at 
749,  751  (suit  on  a  fraudulent  war-  law);  Skilbcck  v.  Hilton,  L.  R.,2  Eq. 
ranty);  Leather  v.  Simpson,  L.  R.,  11  587  (setting  aside  a  release);  Hoare  v. 
Eq.  398  (to  recover  back  money  paid  Bremridge,  Id.,  14  Id.  522;  8  Ch.  22 
for  a  forged  bill);  Ship  V.  Crosskill,  Id.,  (cancellation  of  an  insurance  policy; 
10  Id.  73  (to  recover  back  money  paid  the  jurisdiction  certain  although  the 
for  shares);  Ochsenbein  v.  Papelier,  remedy  at  law  might  be  better);  Lon- 
Id.,  8  Ch.  695  (court  refused  to  enjoin  don  etc.  Co.  v.  Seymour,  L.  K.,  17 
an  action  at  law  on  an  Insurance  policy,  Eq.  85  (ditto);  Flower  v.  Lloyd,  Li., 
on  the  ground  that  the  question  of  10  Ch.  D.  327  (setting  aside  a  jndg- 
fraud  involved  could  be  better  tried  at  ment);  Lempri^re  v.  Lange,  Id.,  12  Id. 
law).  Pecuniary  recoveries;  jurisdic-  675  (setting  aside  a  fraudulent  lease 
timi  exercised. — See  cases  in  the  last  against  an  mfant  lessee  guilty  of  the 
note,  and  also,  Wilson  v.  Short,  6  fraud).  Recovering  rexd  estale  to  which 
Hare,  3(>6  (suit  by  a  principal  against  tltt  plaiiUiff  was  entitled,  and  which  he 
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§913.  Exoeption:  Fraudulent  Wills.— The  marked  ex- 
ception to  the  jurisdiction  referred  to  in  the  foregoing  para- 
graph, is  that  of  canceling  wills  obtained  by  means  of  fraud. 
In  a  few  very  early  decisions,  the  court  of  chancery  seems  to 
have  asserted  such  a  jurisdiction.  For  more  than  a  century, 
however,  and  through  a  long  series  of  cases,  the  judges  have 
either  refused  to  exercise  the  jurisdiction,  or  denied  its  exist- 
ence; and  it  has  finally  been  settled  by  the  tribunal  of  last 
resort,  that  under  their  general  jurisdiction,  courts  of  equity 
have  no  power  to  entertain  suits  for  the  purpose  of  setting  aside 
or  canceling  a  will  on  the  ground  that  it  was  procured  by  fraud. 
The  same  rule  has  been  generally  adopted  in  the  United  States. 
Under  the  common  system  the  validity  of  wills  of  real  estate 
could  only  be  tested  in  an  action  at  law;  that  of  wills  of  per- 
sonal estate  was  established  by  the  decree  of  the  ecclesiastical 
court  in  the  proceedings  for  probate.  Under  the  statutory  sys- 
tem generally  prevailing  in  this  country,  both  wills  of  real  es- 
tate and  wills  of  personal  estate  are  admitted  to  probate;  in 
some  of  the  states  the  decree  of  the  probate  court  is  conclusive 
with  respect  to  both  kinds;  in  other  states  it  is  conclusive  only 
with  respect  to  those  of  personal  property.^ 

had  been  prevented  by  fraud  from  pos-  juriBdiction  are  Herbert  v.  Lowna,  1 
seasmg  and  enjoying, — Vane  v.  Vane,  Chan.  Rep.  12;  Maundy  v.  Maundy,  1 
L.  R.,  8  Ch.  383  (lapse  of  time  no  bar  Id.  66;  Welby  v.  Thomagh,  Free.  Ch. 
where  the  fraud  was  concealed  from  123;  Goss  v.  Tracey,  1  P.  Wms.  287; 
the  plaintiff— a  remarkable  case);  Lucas  v.  Burgess,  Keg.  Lib.  1573,  A, 
Chetham  v.  Hoare,  Id.,  9  £q.  571  fol.  7;  Corp*n  of  Feversham  v.  Parr, 
(lapse  of  time  no  bar  where  the  fraud  Reg.  lib.  1573,  A,  fol.  208;  and 
has  been  concealed);  Howard  v.  Earl  see  Munro  Acta  CanceUaricBf  p.  398. 
of  Shrewsbury,  Id.,  2  Ch.  760.  Spe-  The  following  cases,  directly  or  im- 
cifie  er\forcement  of  false  repreeenta'  pliedly,  deny  the  jurisdiction:  Allen 
tions;  compelling  the  defendant  to  make  v.  Mcrherson,  1  H.  L.  Oas.  191;  1 
them  good. — Hutton  v.  Rossiter,  7  De  Phil.  133;  5  Beav.  469;  Jones  v. 
G.  M.  &G.  9,  18,  19  (against  an  execu-  Gregory,  2  De  G.  J.  &  S.  83;  Wright 
tor  who  had  represented  that  the  as-  v.  Wilkin,  4  De  G.  &  J.  141;  An- 
sets  of  the  estate  were  sufficient,  and  drews  v.  Powys,  2  Bro.  P.  C.  504; 
that  a  certain  claim  would  be  paid).  Kerrick  v.  Bransby,  7  Bro.  P.  C. 
Enforcing  a  constructive  trust  againet  a  437;  Bennet  v.  Vade,  2  Atk.  324; 
paHi/  who  has  fraudulently  obtained  Webb  v.  Claverden,  Id.  424;  Jones 
the  title  to  land. — Rolfe  v.  Gregory,  4  v.  Jones,  3  Meriv.  161;  Arraitage 
De  G.  J.  &  S.  676  (dekiy  excused  by  v.  Wadsworth,  1  Madd.  189;  Rob- 
concealed  fraud).  See,  also,  on  the  erts  v.  Wynn,  1  Chan.  Rep.  125; 
subject  of  jurisdiction  in  general,  Archer  y.  Mosse,  2  Vem.  8;  Thynn  v. 
Garth  V.  Cotton,  3  Atk.  751;  Man  V.  Thynn,  1  Id.  286;  Nelson  v.  Old- 
Ward.  2  Id.  228;  Trenchard  v.  Wan-  field,  2  Id.  76;  Plume  v.  Beale,  1  P. 
ley,  2  P.  Wms.  167;  Huguenin  v.  Base-  Wms.  38d;  Bamesly  v.  Powel,  1  Ves. 
ley,  14  Ves.  273;  Browne  v.  Savage,  Sen.  284,  287;  Sheffield  v.  Duchess 
4  Drew.  6;J5;  Stent  v.  Bailis,  2P.  Wms.  of  Buckingham,  1  Atk.  628;  Ex  parte 
220;  Chesterfield  v.  Janssen,  2  Ves.  Fearon,  5  Ves.  663,  647;  Price  v.  Dew- 
Sen.  125;  Barker  v.  Ray,  2  Russ.  63;  hurst,  4  My.  &  Cr.  76,  80;  Gingell  v. 
Taff  Vale  etc.  Ry.  v.  Nixon,  1  H.  L.  Home,  9  Sim.  539,  548;  In  re  Brod- 
Cas.  109,  221.  erick's  Will,  21  Wall.  503;  Jones  v. 
^  The  early  cases  which  admit  the  Bolles,  9  Id.  364;  Gaines  v.  Chew,  2 
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§  914.  The  American  Doctrine. — In  a  few^  of  the  earlier 
decisions  the  English  rule  was  adopted  to  its  fall  extent.*  This 
can  not,  however,  be  regarded  as  the  present  American  doc- 
trine. As  was  shown  in  the  former  volume,  in  several  of  the 
states  only  a  partial  and  very  narrow  equitable  jurisdiction 
was  for  a  long  time  conferred,  and  this  was  strictly  limited 
by  the  courts  to  the  very  matters  specified  by  the  statutes.  In 
other  states,  the  equitable  jurisdiction  was  defined  by  stat- 
ute as  embracing  only  those  cases  for  which  there  was  no 
adequate  remedy  at  law.  Influenced  partly  by  the  tendency 
of  this  legislation,  and  partly  b}^  the  supposed  constitutional 
guaranties  of  the  jury  trial,  which  were  construed  to  for- 
*  bid  the  interposition  of  equity  in  controversies  which  could 
be  determined  at  law,  the  equity  courts  of  the  United  States 
and  of  the  several  states  have  practically  abandoned  a  large  part 
of  the  jurisdiction  in  matters  of  fraud  which  is  confessedly  held 
by  the  English  court  of  chancery.  The  doctrine  is  settled  that 
the  exclusive  jurisdiction  to  grant  purely  equitable  remedies, 
such  as  cancellation,  will  not  be  exercised,  and  the  concurrent 
jurisdiction  to  grant  pecuniary  recoveries  does  not  exist,  in  any 
case  where  the  legal  remedy,  either  affirmative  or  defensive, 
which  the  defrauded  party  might  obtain,  would  be  adequate, 
certain,  and  complete.'    The  language  on  this  subject  often 

How.    (U.   S.)  619,   645;    Tarver  v.  seem  to  be  exactly  analogous  to  that 

Tarver,  9  Pet.  174;  Gould  v.  (toulcl,  3  granted  against  any  fraudulent  decree 

Story,  516,  537;  Adams  v.  Adams,  22  or  judgment.     With  respect  to  juris- 

Vt.  50;  Waters  v.  Stickncy,  12  Allen,  diction  of  a  court  of  probate,  see  the 

1;  Col  ton  V.  Iloss,  2  Paige,  396;  Trcx-  two  following  remarkable  cases:  Rod- 

Icr  V.  Miller,  6  Ired.  Eq.  248;  Blue  v.  erigas  v.  East  Riv.  Sav.  Inst.,  63  N. 

Patterson,    1   Dev,  &  Bat.  Eq.   457;  Y.  460;  Roderigas  v.  East.  R.  S.  Inst, 

McDowall  V.  Peyton,  2  Desaus.  313;  76  Id.    316.      As   to    jurisdiction   in 

Watson    V.    Both  well,    11    Ala    650;  case  of  a  lost  or  destroyed  will,  .see 

Haniberlin  v.  Terry,  7  How.  (Miss.)  Gaines  v.  Chew,  2  How.  (U.  S.)  619, 

143;  Cow«lcn  v.  Cowdeu,  2  Id.  806;  645;   Bailey   v.    Stiles,   1   Green  Ch. 

Kwcllv.Tidwell,  20  Ark.  138;  Archer  220;  Allison  v.  Allison,  7  Dana,  90; 

V.  Meadows,  33  Wise.  166;  California  Buchanan  v.  Matlock,  8  Humph.  390; 

V.  :\!cGlynn,  20  Cal.  233.  266;  Booth  Morningstair  v.   Selby,  15  Ohio,  345; 

V.    Kitchen,   7   Hun,  255;   Van  Alst  Slade  v.  Street,  27  Ga.  17. 
V.  Hunter,  5  Jolms.  Ch.  148;  Muir  v.        *  For  example,  by  Chan.  Kent  in 

Trustees,  3  Barb.  C'h.  477;   Hunter's  Bacon  v.  Bronson,  7  Johns.  Ch.  201. 
Will,  6  Ohio,  499;  Hunt  v.  Hamilton,        *''  I    have    already    discussed     this 

9   Dana,   90;   Burrow   v.  Raeland,  6  general  doctrine  in  the  former  volume. 

Humph.   481.     While  it   plainly  ap-  See  with  respect  to  the  jurisdiction  of 

pears  from  these  cases  that  there  is  the   U.  S.   courts,  ajilOy  §§  295,  296, 

no  jurisdiction  to  set  aside  a. probate  297,  and  cases  cited;  with  respect  to 

on  the  ground  of  fraud  in  obtaining  the  jurisdiction  in  New  Hampshire, 

the  \%all,  there  would  not  seem  to  be  §303;  in  Massachusetts,  §§313,  318; 

any   such   objection  on   principle   to  in  Maine,  §§323,  327.     See  also  Earl 

the    granting    of    appropriate    relief  of  Oxford's  Case,  2   Eq.   Lead.  Ciis. 

against  tlie  probate  itself  on  account  1550-1553;  note  by  American  editor, 

of  fiaud  in  tne  proceitdings  indepeml-  The  following  are  a  few  of  the  vadt 

cutly  of  the  will.     Such  relief  would  number  of  ca^es  in  which  the  juiis 
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used  by  judgas,  represents  nearly  the  entire  jurisdiction  of 
equity  in  matters  of  fraud,  whatever  be  the  remedies  granted, 

as  concurrent  with  that  at  the  law,  and  as  not  existing  where 
adequate  legal  relief  can  be  given.  The  inaccuracy  of  this 
mode  of  expression  has  been  shown  in  the  former  volume.  The 
true  doctrine  is,  that  where  the  estate  or  interest  is  equitable  the 

diction  in  matter  of  fraud  is  discussed,  destroyed."  (I  would  remark  that, 
and  its  limitations  and  exceptions  are  if  this  reasoning  is  correct,  it  seems 
stated:  Grand  Chute  v.  Winegar,  15  to  strike  at  tlie  root  of  the  jnrisdic- 
^Vall.  373;  Insurance  Co.  v.  Bailey,  tion  to  entertain  suits  on  lost  instni- 
13  Id.  61G;  Jones  v.  BoUes,  9  Id.  ments  of  indebtedness. )  Warn  pier  v. 
364;  Bank  of  Bellows  Falls  v.  Rutland  Wainpler,  30  Gratt.  454.  Held,  that 
etc.  R.  II.,  28  Vt.  470;  Crane  v.  Bun-  a  deed  of  conveyance  obtained  by 
nell,  10  Paige,  333;  Russell  v.  Clark's  fraud  may  be  set  aside.  Christian, 
Ex'rs,  7  Cranch,  69,  89;  Hard  wick  J.,  said  (p.  459):  "Courts  ot  equity 
V.  Forbes'  Adm'r,  1  Bibb,  212;  \Va-  have  an  original,  independent,  and  in- 
ters V.  Mattiugly,  1  Id.  244;  Blaek-  herent  jurisdiction  to  relieve  against 
well  V.  Oldham,  4  Dana,  195;  Warner  every  species  of  fraud.  Every  trans- 
V.  Daniels,  1  Wood.  &  M.  90, 112;  Fer-  fer  or  conveyance  of  property,  by  what 
son  V.  Sanger,  Davies,  252, 259;  Bassett  means  soever  it  maybe  done,  is  in 
V.  Brown,  100  Mass.  355;  Suterv.  Mat-  equity  vitiated  by  fraud.  Deeds,  ob- 
thews,  115  Id.  253;  Hubbell  v.  Cur-  ligations,  contracts,  awards,  judg- 
rier,  10  Allen,  333;  Miller  v.  Scam-  ments,  or  decrees  may  be  the  instru- 
mon,  52  N.  H.  609;  Woodman  v.  ments  to  which  parties  resort  to  co\'er 
Freeman,  25  Me.  531;  Piscataqua  Ins.  fraud,  and  through  which  they  may 
Co.  V.  Hill,  60  Id.  178,  J83;  Clark  v.  obtain  the  most  unrightc^ous  ad  van- 
Robinson,  58  Id.  133,  137;  Williams  v.  tages,  but  none  of  such  devices  or  in- 
Mitchell,  30  Ala.  299;  Learned  v.  stmrncnts  will  be  permitted  by  a 
Holmes,  49  Miss.  290;  Boardman  v.  courtof  equity  to  obstruct  the  requ ire- 
Jackson,  119  Mass.  161.  In  the  two  ments  of  justice.  If  a  case  of  h'aud 
following  recent  cases  the  doctrine  w'as  be  established,  a  court  of  equity  will 
clearly  stated  in  both  of  its  aspects:  set  agide  all  transactions  founded  upon 
Girard  Ins.  Co.  v.  Guerard,  3  Woods  it,  by  whatever  machinery  they  may 
C.  C.  427.  Held,  that  a  suit  in  equity  have  been  elfected,  and  notwithstand- 
to  recover  on  a  bond  which  had  heen  ing  any  contrivance  by  which  it  may 
delivered  up  and  canceled  throiigh  have  been  attempted  to  protect  them. 
the  fraud  oi  a  person  not  a  party  to  These  principles  have  now  become 
the  suit,  but  which  was  still  in  force,  axioms  of  equity  jurisprudence."  I 
will  not  be  sustained  where  no  dis-  am  con vinced  that  the  practical  sur- 
covery  is  sought,  and  where  a  sub-  render  by  the  equity  courts  of  this 
stantial  copy  is  furnished.  Woods,  country  of  so  large  a  portion  of  their 
J.,  said  (p.  431):  **It  is  not  mci'e  fraud  original  and  most  certain  jurisdicticm, 
which  confers  jurisdiction  on  a  court  was  both  unfortunate  and  unnecca- 
of  equity.  A  party  may  be  guilty  of  sary.  There  are  multitudes  of  cases, 
a  fraud  in  the  warranty  of  personal  even  for  the  recovery  of  money  alone, 
property  sold,  but  nevertheless  the  in  which  justice  could  be  administered 
remedy  is  at  law  on  the  warranty.  So,  and  the  rights  of  both  litigants  pro- 
if  the  maker  of  a  bond,  by  frautlulent  tected  far  oetter  by  a  trained  judge, 
artifice,  or  even  theft,  gets  possession  than  by  leaving  everything  to  the 
of  the  bond  from  the  obligee,  still  if  rough  and  ready  justice  of  an  ordinary 
the  obligee  has  a  duplicate  of  the  bond  jury.  The  PInglish  courts  have  per- 
he  can  not  proceed  in  equity  to  recover  ceived  and  admitted  this  truth, 
upon  the  bond.  A  court  of  ecjuity  Doubtless  the  influence  of  able  courts, 
has  jurisdiction  to  relieve  from  the  like  those  of  Massachusetts,  Maine, 
consequences  of  fraud,  as  where  a  bond  and  Pennsylvania,  has  been  very  pow- 
er note  is  procured,  or  deed  of  con-  erful  in  shaping  the  decisions  of  other 
veyance  obtained,  on  false  and  fraud-  state  tribunals,  the  narrow  and  purely 
ulent  pretenses.  So  where  a  bond  or  statutory  jurisdiction  of  the  former 
deed  is  delivered  up  on  fraudulent  states  not,  perhaps,  having  been  suUi- 
representations    and   is    canceled   or  ciently  observed. 
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jurisdiction  exists  and  will  always  be  exercised;,  wbere  the  es* 
tnte,  interest,  or  right  is  lep^al,  and  the  remedies  are  equitable, 
the  jurisdiction  always  exists,  but  will  not  always  be  exercised; 
where  the  right  is  legal,  and  the  remedy  is  pecuniary  and  legal, 
the  jurisdiction  is  concurrent  and  only  exists  where  the  remedy 
at  law  is  inadequate.  I  have  placed  in  the  foot-note  a  number 
of  recent  decisions,  arranged  in  groups  according  to  the  nature 
of  their  reliefs,  merely  as  examples  and  illustrations  of  the  doc- 
trine adopted  by  the  American  courts.^     The  question  whether 

^Cancellation  of  conveyances^  con-  (conveyance  procured  by  undue  in- 
tracts,  aiid  other  private.  iuslrumenU.  fluence);  U.  S.  Ins.  Co.  v.  Central 
Tfw.  jurisdiction  exerciMiL — Derrick  v.  Nat.  Bk.,  7  III.  App.  426  (bill  supple- 
Lainar  Iiis.  Co.,  74  III.  404  (an  assign-  nicntary  to  execution,  setting  aside  con- 
ment  of  a  ix)licy  fraudulently  procured  veyance  fraudulent  against  a  creditor) ; 
fromtheassuredby  an  officer  of  the  in-  Noble  v.  Hines,  72  Ind.  12;  Bruker 
Burance  comj^any,  set  aside);  Rcmin^;-  v.  .Kelsey,  72  LI.  51;  and  Pfcifer  v. 
ton  etc.  Co.  V.  O'Dougherty,  81  N.  Y.  Snyder,  72  Id.  78  (to  set  aside  ja  con- 
474  (a  forged  deed ) ;  Hammond  v.  Pen-  veyance  of  land  fravdu lent  against  the 
nock,  61  Id.  145;  Fisher  v.  Hersey,  78  plaintiff  as  a  judgment  creditor,  the 
Id.  387  (a  sale  of  land  in  pursuance  of  a  complaint  must  aver  tliat  there  is  not 
decree,  but  fraudulently  made;  sale  set  other  sufficient  property  subject  to  ex- 
aside,  and  a  resale  ordered);  Hacklcy  ecutionto  satisfy  the  demand);  Thorn  p- 
V.  Draper,  60  Id.  88  (sale  of  a  debt  in    son  v.  Heywooii,  129  Mass.  401  (where 

Eursuanceof  an  order  of  court  obtained  land  was  fraudulently  sold  and  con- 
y  fraud);  Bruce  v.  Kelly,  5  Hun,  229,  veyed  to  the  o^Tier  of  the  equity  of 
232  (conveyance);  Vandercook  v.  Co-  redemption  under  a  power  of  sale  con- 
hoes  Sav.  Inst.,  Id.  641  (fraudiUent  tained  in  a  prior  mortgage,  a  subse- 
sale  under  a  decree  of  foreclosure);  quent  mortgai^ee  is  entitled  to  have 
Smith  V.  Griswold,  6  Oreg.  440  (a  such  sale  and  conveyance  canceled); 
court  of  equity  will  cancel  a  bill  of  and  see  Huxley  v.  King,  40  Mich.  73 
sale  of  personal  property  executed  (setting  aside  title  fraudulently  ac- 
through  fraud);  Globe  Life  Ins.  Co.  quired  under  a  foreclosure  and  rcuerap- 
V.  R^ls,  50  How.  Pr.  237  (a  life  tion);  Somerville  v.  Donaldson,  26 
policy);  Glastenbury  v.  McDonald,  44  Minn.  75  (conveyance  of  land);  Pos- 
Vt.  450  (a  contract);  Willemin  v.  ton  v.  Balch,  69  Mo.  115  (a  siile  of 
Dunn,  93  111.  51 1  (voluntary  convey-  personal  property  set  aside  at  suit  of 
ance  on  account  of  mental  weakness  and  the  defrauded  vendor,  and  real  estate 
undue  influence);  Fuller  v.  Percival,  into  which  the  property  had  been  con- 
126  Mass.  381  (cancellation  of  a  firm  verted  by  the  fraudulent  vendee  sub- 
note  fraudulently  given  by  a  partner  jectcd  to  a  lien  for  its  value);  Free  v. 
of  the  plaintiff  to  a  holder  with  notice  Buckingham,  57  N.  H.  95  (fraudulent 
of  the  fraud);  Emigrant  Co.  v.  County  conveyance  of  land);  Ladd  v.  Rice,  57 
of  Wright,  7  Otto,  339  (contract  for  Id.  374  (fraudulent  conveyance  set 
conveyance  of  land  procured  in  fraud  a.side  and  reconveyance or<lered);Wil- 
of  public  rights  and  tor  grossly  inade-  lis  v.  Sweet,  49  VVisc.  505  (a  deed  of 
quate  consideration);  \V  ampler  v.  land  delivered  as  an  escrow  and  fraud- 
Wampler,  30  Gratt.  454  (conveyance  ulently  recorded,  set  aside).  The 
of  land);  Hosleton  v.  Dickinson,  51  snme.  Jurisdiction,  when  not exerrised. 
Iowa,  244  (equitable  defense;  in  an  ac-  The  rule  is  generally  adopted  that  a 
tion  on  a  promissory  note  given  for  the  suit  will  not  he  sustained  to  cancel  an 
price  of  land,  defendant  may  have  the  executory,  non-negotiable,  personal 
note  canceled  to  the  extent  of  the  contract — e.  </.,  a  policy  of  insurance — 
damage  sustained  by  him  from  false  when  the  fraud  might  be  set  up  as  a 
representations  in  the  sale);  Field  v.  defense  to  an  action  on  the  contract, 
Herrick,  5  111.  App.  54  (a  lease  ob-  and  there  are  no  special  circumstances 
tained  by  fraud  upon  the  lessee);  which  would  prevent  the  defense  from 
Tracy  v.  Colby,  55  Cal.  67  (sale  of  being  available,  adequate,  and  com- 
land  made  in  pursuance  of  a  judicial  plete.  Globe  etc.  Ins.  Co.  v.  Heals, 
order);  Moore  v.   Moore,  56  Cal.  89   79  N.  Y.  202  (where  the  jurisdiction  of 
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equity  has  jurisdiction  of  suits  merely  for  the  recovery  of 
money,  or  whether  the  action  should  be  at  law,  has,  however, 
ceased  to  be  of  any  practical  importance  in  those  states  which 
have  adopted  the  reformed  proced  are.     The  codes  provide  that 

equity  will  not  be  exercised  to  cancel  a  will  not  be  canceled  unless  the  proof 
policy  of  insurance  or  other  written   of  fraud  is  clear  and  convincing), 
executory  contract;  it  is  not  sufficient       Cancellation  of  judgments  and  other 
that  a  defense  exists  and  the  evidence  judicial  proceedirKjSy  and  suits  to  re- 
might  be  lost;  there  must  be  circum-    stt-ain  auctions  and  judt/ments  cU  law. 
stances  showing  injury  which  a  court    The  jurisdiction  exercised. — Dederer  v. 
of  equity  alone  can  prevent);  Huff  v.    Voorhies,  81  N.  Y.  153  (to  set  aside 
Kipley,  58  6a.  11  (will  not  %et  aside   fraudulent  proceedings  of  commission - 
fraudulent  sale  of  personal  property   ers  in  maxing  an  assessment  for  a 
when  remedy  at  law  is  adequate);  Ins.    road);  Hunt  v.  Hunt,  72  Id.  217  (what 
Co.  V.  Bailey,  13  Wall.  GIG,  G21,  G23   necessary  in  order  to  set  aside  a  judg- 
(policy  of  insurance  will  not  be  can-    ment  for  fraud);   Jordan  v.   Volken- 
celed  when  the  facts  constitute  a  com-    ning,  Id.  300  (ditto);  Ross  v.  Wood, 
plete  defense  at  law);  Rawson  v.  Har-    70  Id.  8  (ditto);  Harbaugh  v.  Hohn, 
ger,  48  Iowa,  269  (contract  for  sale  of   52  lud.   243   (judgment  fraudulently 
an  invention,  if  neither  party  knew  of   taken  for  a  larger  sum  than  was  due); 
its  want  of  novelty,  and  both  had  the   Harris  v.  Cornell,  80  111.  54  (a  fraud- 
same  means  of  information  and  acted   ulent  decree   for  the  sale   of  land); 
in  good  faith,  the  contract  will  not  be    Douchty  v.  Doughty,  27  N.  J.  £q.  (12 
canceled);  Moore  v.    Holt,   3  Tenn.    C.  E.  Green),  315  (a  judgment  i*ecov- 
Ch.  248  (a  contract  for  the  purchase    ered    in    another    state);      Craft    v. 
of  real  property  will  not  be  canceled   Thompson,  51  N.  H.  536  (an  award 
at  the  suit  of  one  contractor  on  ac-    obtained  by  fraud);  Holland  v.  Trot- 
count  of  the  fraud  of  his  co-contractor,    ter,  22  Gratt.  136  (where  party  was 
when  the  other  parties  were  innocent   prevented  by  fraud  from  setting  up  a 
of  the  wrong);  Tuttle  v.  Tuttle,  41    good  defense  in  the  action  at  law); 
Mich.  211  (a  mortgage  on  land,  con-   Babcock  v.   McCamant,  53  HI.   214 
veyed  on  consideration  of  supporting   (collection  of  a  fraudulent  judgment 
the  grantor,  will  not  be  canceled  as   restrained;     equity    jurisdiction     in 
fraudulent  against  such  grantor,  when   fraud  not  lost  because  a  statute  has 
ho  again  becomes  owner  of  the  land);   given  a  similar  jurisdiction  at  law); 
Johnson  v.  Murphy,  CO  Ala.  2SS  (the   Graham  v.  Roberts,  1  Head,  56,  59  (a 
breach  of  an  agreement  to  make  future   judgment  by  default  fraudulently  ob- 
advances  if  a  mortgage  is  executed  for   tained   without    service    of  process); 
past  advances,  is  not  sufficient  to  have    Sayles  v.  Mann,  4  111.  App.  516  (a  judg- 
the  mortgage  canceled  on  the  ground   roent  fraudulently  obtained  against  a 
of  frau«l;  the  remedy  is  at  law);  Noel   married  woman);  District  etc.  of  Al- 
V.  Horton,  50  Iowa,  687  (deed  of  land   gona  v.  District  etc.  of  Lott*s  Creek, 
will  not  be  canceled  on  the  ground  of   54  Iowa,   286  (a  fraudulent  award); 
false  representations  concerning  mere   Huxley  v.  King,  40  Mich.  73  (a  fraud- 
collateral  matters  not  affecting   the   ulent  foreclosuroand  redemption  there- 
substance  of  the  contract);  Duuaway   under.) 

v.  Robertson,  95  111.  419  (a  i)erson  who  The  same.  Jurisdiction,  when  not  car- 
executes  deeds  with  intent  to  defraud  ercisetl. — U.  S.  v.  Throckmorton,  8 
creditors  and  puts  them  on  record,  but  Otto,  61  (a  judgment  or  decree — e.  g., 
does  not  deliver  them,  can  have  no  re-  confirming  a  claim  under  a  Mexican 
lief  against  them  inequity);  Compton  grant — wUl  not  be  set  aside  by  an 
v.  Bunker  Hill  Bk.,  96  Id.  301  (a  deed  equity  suit  brought  for  that  purpose, 
will  not  be  canceled  when  made  on  the  ground  tliat  it  was  obtained  by 
through  the  fraud  of  a  third  person  fraudulent  and  forged  documents  and 
not  autliorized  to  act  for  the  grantee,  fraudulent  and  perjured  testimony, 
the  fraud  being  unknown  to  the  latter  when  the  self -same  questions  and  the 
when  the  deed  was  received);  Brig^s  issues  thereon  were  presented,  con- 
V.  Johnson,  71  Me.  235  (a  deed  invalid  sidered,  and  determined  by  the  court 
on  its  face  >vill  not  be  canceled  as  a  in  the  judj^ent  itself  which  is  as- 
cloud  on  title);  Lavassar  v.  Wash-  sailed);  Ke.ly  v.  Christal,  81  N.  Y. 
bume,  50  Wise.  200  (a  deed  of  Und   019  (equity  will  not  set  aside,  or  re- 
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all  actions,  simply  for  the  recovery  of  money,  without  making 
any  exceptions,  must  be  tried  by  a  jury,  and  the  same  general 
rules  of  X)leading  are  prescribed  for  all  kinds  of  suits.  It  follows, 
therefore,  that  there  would  be  no  real  distinction  in  the  form, 

Btrain,  or  relieve  against  a  judgment  through  fraudulent  representations); 
at  law  on  the  ground  of  fraud,  when  Huff  v.  Ripley,  58  Ga.  1 1  (fraudu- 
all  the  facts  could  have  been  set  up  leut  sale  of  personal  property  where 
and  would  have  been  a  complete  de-  the  remedy  at  law  is  complete);  Frue 
fense  to  the  action  at  law.  The  fol-  v.  Loring,  120  Mass.  507  (money  over- 
lowing  cases  also  are  to  the  same  ef-  paid  by  fraud,  or  fraudulent  conver- 
fect):  Cairo  etc.  B.  R,  v.  Titus,  27  N.  sion  oi  chattels);  Person  v.  Sanger, 
J.  Eq.  102;  Barker  v.  Rukeyser,  39  Davies,  252,  259,  261  (to  recover  dam- 
Wise.  590;  Thomason  v.  Fannin,  54  ages  arising  from  fraud);  Woodman 
Ga.  3G1;  Grubb  v.  Kolb,  55  Id.  630;  v.  Saltonstall,  7  Cush.  181  (where 
(*airo  etc.  R.  R.  v.  Holbrook,  92  111.  there  is  an  adequate  remedy  at  law  in 
297;  and  Stilwell  v.  Carpenter,  2  insolvency  proceedings,  equity  will 
Abb.  N.  C.  238;  Shepard  v.  Akers,  not  interfere  in  Massachusetts  even 
3  Tenn.  Ch.  215  (equity  will  not  re-  though  a  discovery  is  sought);  Bassett 
licvc  against  a  judgment  at  law  on  the  v.  Brown,  100  Mass.  355  (no  equity 
ground  merely  of  irregularities  at  the  jurisdiction  in  Massachusetts  of  a  suit 
trial,  laches  of  the  party  himself,  or  for  repayment  of  money  or  reconvcy- 
ncgligeuce  or  even  fraud  of  the  party's  ance  of  land  on  the  ground  of  fraud; 
own  counsel);  Robinson  v.  Wheeler,  the  remedy  is  at  law);  Suter  v. 
51  N.  II.  384  (equity  will  not  relieve  Matthews,  115  Id.  253  (fraud  not  suf- 
a^^ainst  a  judgment  at  law  merely  on  ficient  to  give  equity  jurisdiction  in 
the  ground  of  a  defense  insufficient  at  Massachusetts  when  the  law  provides 
law  where  no  discovery  is  sought).         an  adequate  remedy);  Girard  Ins.  Co. 

Pecuniary  recoveries.  Concui'rent  v.  Guerard,  3  Wood's  C.  C.  427  (suit 
jurisdiction f  when  exercised. — Getty  v.  on  a  bond  which  had  been  delivered 
Devlin,  70  N.  Y.  504  (against  fraud-  up  and  canceled  through  fraud  of  a 
ulcnt  promotors  of  a  fraudulent  cor-  third  person);  Jewett  v.  Bowman,  29 
poration;  accounting  and  recovery  of  N.  J.  Eq.  174  (a  bill  alleging  fraud 
money  invested  in  the  stock  of  the  can  not  be  turned  into  an  action  for 
company);  Erie  R.  R.  v.  Vanderbilt,  an  accounting,  on  failure  to  prove  the 
5  Hun,  123  (suit  by  corporation  against   fraud). 

trustees  for  a  fraudulent  disposition  Jurisdiction  in  mcUters  rdaJtin/j  to  or 
of  corporate  property);  Marlow  v.  connected  with  cudmini^rfitions. — Fiil- 
Marlow,  77  HI.  633  (pa^inent  decreed  ton  v.  W^hituey,  5  Hun,  10  (the  final 
of  promissory  notes  fraudulently  ob-  accounting  by  executors  or  trustees 
taincd  by  the  maker  from  the  holder) ;  before  a  surrogate,  is  no  bar  to  a  suit 
Scott  V.  Scott,  33  Ga.  102,  104,  and  in  equity  to  enforce  a  trust);  Richard- 
Harper  T.  Whitehead,  33  Id.  138  son  v.  Brooks,  52  Miss.  118  (there  is 
(general  rule,  inadequate  remedy  at  no  jurisdiction  in  equity  to  correct 
law  is  a  sufficient  around  for  a  suit  in  probate  proceedings;  but  the  jurisdic- 
equity);  Ellis  v.  Kelly,  8  Bush,  621,  tion  of  equity  over  the  acts  of  trustees 
031  (money  compelled  to  be  paid  by  a  will  not  bo  affected  by  the  proceed- 
frauduleut  judgment,  recovered  back  ings  in  a  court  of  probate);  Freeman 
after  a  discovery  of  the  fraud).  v.  Reagan,  26  Ark.  373,  378  (equity 

The  same.  Concurrent  jurisdiction  has  jurisdiction  over  an  administration 
for  recovn-y  of  money^  when  not  exer-  when  there  has  been  fraud  or  waste); 
c^sed. — Stephens  v.  B'd  of  Education,  Kellogg  v.  Aldrich,  39  Mich.  576  (no 
70  N.  Y.  183  (where  trust  moneys  have  jurisdiction  in  equity  of  a  suit  for  the 
been  fraudulently  disposed  of  but  distribution  of  an  intestate's  personal 
have  been  paid  to  a  bona  fide  holder) ;  estate  on  the  ffronnd  of  fraud;  proceed- 
Bay  City  Bridge  Co.  v.  Van  Etten,  36  ings  must  be  m  a  probate  court);  Cota 
Mich.  210  (against  officers  of  a  corpo-  v.  Jones,  8  Pac.  Law  J.  1044,  Sup.  Ct. 
ration,  who  navfe  ceased  to  be  such,  of  Cal.  (A.  and  B.  were  two  of  the  heirs 
for  money  fraudulently  appropriated  and  next  of  kin  of  a  deceased  intes- 
to  their  own  use,  when  no  discovery  tate  whose  estate  was  in  the  course  of 
is  sought);  Youngblood  v.  Young-  administration,  and  each  was  entitled 
blood,  54  Ala.  486  (money  overpaid    to  au  undivided  share  of  such  estate. 
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pleadings,  procedure,  mode  of  trial,  judgment,  and  execution, 
in  those  states,  whether  the  action  is  regarded  as  equitable  or 
legal. 

§  915.  Incidents  of  the  Jurisdiction  and  Relief. ^There 
are  certain  incidents  which  are  requisite  to  the  exercise  of  the 
jurisdiction,  and  to  the  granting  of  any  relief,  and  which  result 
partly  from  the  equitable  conception  of  fraud  itself  in  its  effects 
upon  the  rights  and  liabilities  of  the  two  parties,  and  partly 
from  the  theory  concerning  remedies  and  their  administration. 
These  incidental  requisites  are  referable,  therefore,  to  the  two 
following  general  principles:  First,  fraud  does  not  render  eon- 
tracts  and  other  transactions  absolutely  void,  but  merely  void- 
able, so  that  they  may  be  either  confirmed  or  repudiated  by  the 

By  false  and  fraudulent  representa-  compel  a  conveyance);  McVey  v.  Mo- 
tions that  the  estate  was  virtually  in-  Quality,  97  111.  03  (a  fraudulent 
solvent,  and  that  A/s  share  was  value-  grantee  treated  as  a  trustee  for  the 
less,  the  defendant  B.  procured  the  equitable  o^mcr). 
plaintiff  A.  to  give  the  defendant  an  Miscellav^oua  coMes  of  fraud. — Du- 
absolute  conveyance  and  assignment  rant  v.  Davis,  10  Hcisk.  5r>12  (borrow- 
of  all  A.'s  share  in  the  estate  for  a  ing  money  to  pay  for  land  purchased 
nominal  consideration.  When  the  with  the  promise  to  give  the  lender  a 
estate  was  subsequently  settled  and  mortgage  on  the  land,  which  promise 
distributed,  B.,  as  the  assignee  of  A.,  is  violated,  is  not  a  fraud  giving  rise 
received  A.*s  share  by  the  decree  of  to  a  trust,  nor  does  the  lender  become 
distribution,  which  share  consisted  of  subrogated  to  the  vendor's  lien  on  the 
lands  and  personal  property,  and  was  laud);  Struvo  v.  Childs,  03  Ala.  473 
from  83,0(K)  to  $10,000  in  value.  A.  (an  injunction  granted  to  rcsti-aiu  the 
did  not  discover  the  fraud  until  sev-  sale  of  land  under  a  power  in  a  inort- 
eral  years  after,  and  upon  such  dis-  gage,  when  the  mortgagee  colludes 
covery  immediately  brought  this  suit,  with  thitd  persons  to  obtain  a  wrong- 
Jleldt  that  the  court  had  jurisdiction  ful  lien  on  the  land  under  the  sale); 
in  equity  to  give  A.  complete  relief  by  Leupold  v.  Krause,  95  III.  440  (home- 
declaring  B.  to  be  a  trustee  of  the  stead;  neither  fraud  nor  even  the  corn- 
property  thus  fraudulently  acquired,  mission  of  a  crime  will  work  a  forfeit- 
and  by  compelling  a  conveyance  to  A. ;  nro  of  homestead  rights);  Dickenson 
that  the  decree  of  distribution  did  not  v.  Seavcr,  41  Mich.  024  (a  right  to 
affect  A.  's  rights  or  prevent  tlic  relief;  complain  of  fraud  and  to  sue  for  relief 
and  that  the  fraud  not  having  been  dis-  is  not  assignable) ;  Grubb'a  Appeal,  90 
covered,  the  action  was  not  oarred  by  Pa.  St.  228  (the  proper  construction  of 
the  statute  of  limitations  or  by  the  a  deed  is  not  a  ground  for  equity  ju- 
lapse  of  time).  risdiction — that  is,  a  suit  for  the  con- 
Jurisdiction  exercised  hy  impressing  struction  of  a  deed  can  not  be  maiu- 
a  trust  on  property  acquired  by  fraud,  tained;  a  deed  will  not  bo  reformed 
Cota  v.  Jones,  supra;  Bennett  v.  Aus-  when  there  is  no  allegation  of  fraud, 
tin,  81  N.  Y.  303  (fiduciary  person  mistake,  or  accident);  Williamson  v. 
buying  in  property  and  held  to  be  a  Carskadden,  36  Ohio  St.  G64  (in  an 
trustee);  Stephens  v.  B'd  of  Educa-  action  on  a  mortgage  regular  in  form, 
tion,  79  Id.  183  (trust  moneys  frandu-  it  may  be  shown  in  defense  that  the 
lently  transferred  can  not  be  reached  delivery,  as  to  several  of  the  persons 
in  the  hands  of  a  bona  fide  holder);  who  signed  it,  was  unauthorized  and 
People  V.  Hough  tali  ng,  7  Cal.  348,  fraudulent).  The  foregoing  examples 
351  (a  fraudulent  grantee  held  to  bo  a  which  are  purposely  selected  from  the 
trustee);  Watson  v.  Erb,  33  Ohio  St.  most  recent  decisions,  will  bo  suffi- 
35  (the  breach  of  a  verbal  agreement  cient,  it  is  hoped,  to  put  the  reader  on 
to  buy  land  and  convey  it  to  the  plaint-  the  track  of  the  authorities  which  deal 
iff  is  not  a  fraud  which  authorizes  a  with  tiio  subject  of  equitable  jurisdic- 
court  of  equity  to  declare  a  trust  and  tion  over  matters  of  fraud. 
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party  who  had  suffered  the  wrong/  Secondly,  if  he  elects  to 
repudiate,  and  to  seek  for  a  remedy,  then  equity  proceeds  upon 
the  theory  that  the  fraudulent  transaction  is  a  nullity;  and  it 
administers  relief  by  putting  the  parties  back  into  their  original 
position,  as  though  the  transaction  had  not  taken  place,  and  by 
doing  equity  to  the  defendant  as  well  as  to  the  plaintiff.  The 
consequences  of  these  two  principles,  which  have  been  alluded 
to,  and  which  remain  to  be  considered,  are  as  follows. 

§916.  The  Same;  Plain tlffPartioeps  Doll;  Ratification. 
If  the  plaintiff  is  himself  a  party  to  tbe  fraud,  particeps  doli, 
to  such  an  extent  that  he  is  in  pari  delicto  with  the  defendant, 
he  can  obtain  no  relief;  equity  does  not  in  general  relieve  a 
person  from  the  consequences  of  his  own  actual  fraud.'  The 
mere  fact,  however,  that  the  plaintiff  was  a  party  to  the  wrong 
in  any  degree,  and  is  not  therefore  completely  innocent,  will 
not  necessarily  deprive  him  of  relief,  defensive,  or  even  affirma- 
tive. If  he  is  not  in  pari  delicto^  and  is  comparatively  the 
more  innocent  of  the  two,  he  may  obtain  relief  by  doing  full 
equity  to  those  parties,  if  any,  who  have  sustained  injury  by 
his  partial  wrong.'  While  the  party  entitled  to  relief  may  either 
avoid  the  transaction  or  confirm  it,  he  can  not  do  both;  if  he 
adopts  a  part  he  adopts  all;  he  must  reject  it  entirely  if  he  de- 
sires to  obtain  relief.^    Any  material  act  done  by  him,  with 

^  Oakes  v.  Turquand,  L.  R.,  2  H.  L.  rights  of  the  defrauded  party  are  not 
325,  3iG;  Linilsley  v.  Ferguson,  49  N.  prejudiced  by  his  delay  in  enforcing 
Y.  023, 025;  Negleyv.  Lindsay,  67  Pa.  them.  Taylcr  v.  Great  Indian  etc. 
St.  217,  228;  PearsoU  v.  Chapin,  8  Ry.,  4  Do  6.  &  J.  559,  573,  574;  Don- 
Wright,  9;  Wood  V.  Goff,7  Bush,  59,  aldson  v.  Gillot,  L.  R.,  3  Eq.  274; 
63.  Some  of  the  cases  draw  an  impor-  Ogilvie  v.  Jeaffpoaon,  2  Giff.  353; 
tant  distinction  between  fraudulent  in-  Livingston  v.  Hubbs,  2  Johns.  Ch. 
atrumcnta whichaparty  intends  to  cxe-  512;  County  of  SchuyUcill  v.  Copley, 
cute  ill  tlio  form  and  character  which  67  Pa.  St.  333;  McHugli  v.  County  of 
they  purport  to  have — that  is,  ho  in-  Schuylkill,  07  Id.  391,  390.  Seo  also 
tends  to  execute  a  deed  asa  deed,  an  as-  a  series  of  coses  on  fraudulent  prom- 
signment  as  an  assignment — but  this  issory  notes  involving  this  distinc- 
his  intention  is  procured  by  fraud;  tlon. 

and.  tliosc  instruments  which  he  docs  '''See  ante^  vol.  1,  §  401,  and  cases 

not  intend  to  execute  in  the  form  and  cited;  Dunaway  v.  Robertson,  93  IlL 

character  which  they  purport  to  have,  419;  Roman  v.  Mali,  42  Md.  51.3. 

but  ho  executes  them  under  tlio  fraud-  *Seo  antCy  vol.  1,  §40.*?,  and  cases 

ulent  representation,  and  conviction  cited;   Solinger  v.  Earlo,   82  N.   Y. 

produceil  thereby,  that  their  character  393;    Erie   R.   R.    v.   Vanderbilt,    5 

is  difforeut  from  what  it  really  is;  for  Ilun,  123;  Poston  v.  Balch,  09  Mo. 

cxam|jlc,  a  person  executes  a  deed,  115.      A   person  who  comes  within 

under  tlio  fraudulent  representation  this  rulj  must  restoro  those  who  have 

and' conviction  that  he  is  executing  a  sustained  injury  by  him,  ai  a  condi- 

rcceip>,  he  iuteudoto  execute  a  receipt,  tion  to  his  obt.iining  any  relief.     See 

but  really  executes  a  deed.     In  tho  Kisterbock's  Appeal,  51  Pa.  St.  483; 

latter  claas  of  cases,  tho  instrument  and  s^e  Bn;:^3  v.  Rice,  130  Mtiss.  50. 

is  so  furrow/,  it  is  said,  that  oven  a  *  Groat  Luxembourg  R'y  v.  Ma^nay, 

bona  fula  purcliascr  can  acquire  no  25  Beav.  580,  594;  Potter  v.  Titeomb, 

rights  under  it;  and    the   remedial  22  Me.  330;  Farmers*  B'k  v.  Groves, 
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knowledge  of  the  facts  constituting  the  fraud,  or  under  such 
circumstances  that  knowledge  must  be  imputed,  which  assumes 
that  the  transaction  is  valid,  will  be  a  ratification.^ 

§  917.  Promptness;  Delay  through  Ignoranoe  of  the 
Fraud. — The  most  important  practical  consequence  of  the  two 
principles  above  mentioned,  is  the  requisite  of  promptness.  The 
injured  party  must  assert  his  remedial  lights  with  diligence 
and  without  delay,  upon  becoming  aware  of  the  fraud.  After 
he  has  obtained  knowledge  of  the  fraud,  or  has  been  informed 
of  facts  and  circumstances  from  which  such  knowledge  would 
be  imputed  to  him,  a  delay  iu  instituting  judicial  proceedings 
for  relief,  although  for  a  less  period  than  that  prescribed 
by  the  statute  of  limitations,  may  be,  and  generally  will  be, 
regarded  as  an  acquiescence,  and  this  may  be,  and  generally 
will  be,  a  bar  to  any  equitable  remedy.'  To  this  rule  there  is 
one  limitation;  it  applies  only  when  the  fraud  is  known  or  ought 
to  have  been  known.  No  lapse  of  time,  no  delay  in  bringing  a 
suit,  however  long,  will  defeat  the  remedy,  provided  the  in- 
jured party  was,  during  all  this  interval,  ignorant  of  the  fraud; 
The  duty  to  commence  proceedings  can  arise  only  upon  his  dis- 
covery of  the  fraud;  and  the  possible  effect  of  his  laches  will 
begin  to  operate  only  from  that  time,' 

12  How.   (U.   S.)  51.     To  entitle  a  S.)  210;  Campau  v.   Van  Dyke,  15 

party  to  rescind  an  agreement  for  the  Mich.  371;  Wilbur  v.  Flood,  10  Id.  40; 

cxcliange  of  land  for  goods,  be  must  Weaver  v.  Carpenter,  42  Iowa,  34'); 

be  able  to  put  the  other  party  in  as  Akcrly  v.  Vilas,  21  Wise.  88;  Jones 

good  a  condition  as   before  the  ex-  v.    Smith,   33  Miss.   215;   Shaver  v. 

cUan^c,  Smith  v.  Brittcnham,  U8  111.  Radlcy,  4  Johns.  Ch.  310;  Philips  v. 

188.  Belden,  2  Edw.  Ch.  1 ;  Ward  v.  Van 

^  See  antCj  §  807.     In  the  same  suit  Bokkelen,  1  Paige,  105;  Ikmk  of  U. 

a  party  can  not   claim    under   and  S.   v.  Biddle,   2  Pars.  Eq.  31;   Mc- 

a^ftiust    the    fraudulent  transaction.  Dowell  v.  Goldsmith,  2  Md.  Ch.  370; 

If  his  suit  is  b^ou^;llfc  to  enforce  rights  Anderaon  v.  Bum'ell,  6  Gratt.  40o; 

arising  from  the  transaction  a3  stand-  Field  v.    Wilson,   0    B.    Mon.    479. 

ing,  lie  can  not  aisk  to  have  it  re-  Courts  of  equity  have  also  been  in  the 

scinded,  and  the  like,     h^co  Coleman  habit    of    applying    the    statute   of 

V.  Columbia  Oil  Co.,  51  Pa.  St.  74,  77.  limitations  as  a  bar,  by  analo/y,  in  all 

If,  howvivcr,   the  injured  party  has  ordinary  cases,  even  tliou^h  equitable 

obtained  the  relief  in  an  equity  suit  suits    were    not    expressly    included 

that  a  fraudulent  conveyance  bo  con-  within  the  statutory  provisions.     See 

ccled  and  the  property  reconvcycd,  Kane  v.  Bloodgood,  7  Johns.  Ch.  90; 

this  is  not,  it  seems,  any  bar  to  au  Lansing  v.  Starr,  2  Id.  luO. 
action  at  law  for  damages,  Bruce  v.       '  Modem    statutes     of    limitation 

Kelly,  5  Ilun,  229,  2J2.  usually  provide  that   the    statutory 

'-*  8o3  anlCt  §3  817,  819,  820;  Briggs  period  shall  begin  to  run  only  from 

V.  Uice,  133  Mass.  50;  Hiithaway  v.  the  discovery  of  tlio  fraud  by  the  in- 

Nob!c,  55  N.  II.  503;  Lyme  v.  Allen,  jured  party;  but  even  in  the  absence 

51  Id.  212;  WilloughUy  v.  Moulton,  of  such  an  express  provision  the  courts 

47  I^l.  205,  208;  Wceki  v.  Robio,  42  have  put  this  construction  upon  the 

Id.  310;  Badjcr  v.  Badger,  2  Wall.  87,  statute.     Vane  v.  Vane,  L.  11.,  8  Ch. 

9-1;  ALoro  v.  Jewell,  4  Otto,  6X>,  512;  3S3,  338;  UoUo  v.  Gn'gory,  4  Do  G. 

Sullivan  v.  Portland  R.  R.,  4  Id.  800,  J.  &  S.  570,  579;  Clictliani  v.  Hoare, 

811;  Maxwell  v.  Kennedy,  8  How.  (U.  L.  R.,  9  Eq.  571;  AUfroy  v.  Ailfrey, 
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§  918.    Persons  against  v7hom  Relief  is  Granted. — The 

remedy  which  equity  gives  to  the  defrauded  person  is  most  ox- 
teijsivo.  It  reaches  all  those  who  were  actually  concerned  in 
the  fraud,  all  who  directly  and  knowingly  participated  in  its 
fruits,  and  all  those  who  derive  title  from  them  voluntarily  or 
with  notice.  **  A  court  of  equity  will  wrest  property  fraudu- 
lently acquired,  not  only  from  the  perpetrator  of  the  fraud,  but, 
to  use  Lord  Cottenham's  language,  from  his  children  and  his 
children's  children,  or,  as  elsewhere  said,  from  any  persons 
amongst  whom  he  may  have  parceled  out  the  fruits  of  his  fraud."  * 
There  is  one  limitation.  If  the  property  which  was  acquired  by 
the  fraud  has  come  by  transfer  into  the  hands  of  a  bona  fide 
purchaser  for  a  valuable  consideration  and  without  notice,  even 
though  his  immediate  grantor  or  assignor  was  the  fraudulent 
party  himself,  the  hands  of  the  court  are  stayed,  and  the  remedy 
of  the  defrauded  party,  with  respect  to  the  property  itself,  is 
gone;  his  only  relief  must  bo  personal  against  those  who  com- 
mitted the  fraud.'    To  this  limitation  there  is,  however,  an  ex- 

1  Macn.  &  G.  87, 99;  Charter  v.  Trevel-  it  is  in  direct  conflict  with  the  ablest 

van,  11  C'l.  &  Fin.  711;  Blair  v.  Brom-  authorities,  and  with  the  very  princi- 

Icy,  6  Hare,  542,  659;  Sherwood  v.  pleupon  which  the  rule  itself  ia  based. 

Sutton,  5   Mason,  143;    Doggett   v.  In    Kolfo    v.   Gregory,   supra.   Lord 

Emcrsou,   3  Story,  700;  Miclioud  v.  Westbury  said:    "As  the  remedy  is 

Girod,  4How.  (U.  S.)503,  501;Cotav.  given  on  the  ground  of  fraud,  it  ia 

Junes,  8  Pac.  Law  J.  1044;  Dodge  v.  governed  by  this  important  principle, 

Essex  Ins.  Co.,  I'J  Gray,  65;  Phalcn  v.  that  the  right  of  the  party  defi-audcd 

Clark,  19  Conn.  421;  Stocks  v.   Van  is  not  aficctcd  by  the  lapse  of  time, 

Leonard,  8  Ga.  611;  Martin  v.  Mar-  or,  generally   speaking,  by  anything 

tin,  35  Ala.    560;  Smith  v.  Fly,  24  done  or  omitted  to  bo  done,  so  lonrf 

Tex.  345;  Gibs<m  v.  Fifer,  21  Id.  2S0;  as  he  remains,  without  any  fault  of  his 

Itelf  v.  Eberly,  23  Iowa,  407;  Cock  v.  own,  inifpiorancc  of  the  fraud  that  has 

Van  Ettcn,    12  Minn.   522.     It  has  been  comnutted"    In  Vane  v.  Vane, 

'sometimes  been  said  that  atttual  con-  supra,  James,  L.  J.,  said  that  the  stat- 

cealmeut  is  necessary,  and  that   the  uto  will  not  begin  to  run  *' until  the 

mere    fact   of   non-uiscovory   is  not  fraud  13  first  discovered,  or  might  with 

enough.     This  can  not  moan  that  the  reasonable  diligence  have   been  dis- 

dofrauded  party  must  ncfc^jsanVy  have  covered.*'    Sec,  also,  Meatier  v.  Nor- 

iised  some  affirmativo  means  to  dis-  ton,    11    Wall.     442;    Township    of 

cover  the   fraud,  for  ho   mi^ht  not  Boomer  v.   French,    40   Iowa,    601; 

have  the  slightest  suspicion  of  its  ex-  Humphreys  v.  ]Mattoon,  43  Id.  656; 

istence;  nor  that  the  fraudulent  party  Reed  v.  MincU,  30  AJa.  61;  Wilson  v. 

mw^tnecensarily  have  us^d  some  affirm-  Ivy,  32  Miss.  233;  Buckner  v.  Calcote, 

ativo  means  to  cover  up  his  acts;  nor  28  Id.  432;  Hudson  v.  Wheeler,    34 

t!iat  any  (tpecial  duty,  such  as  a  trust  Tex.   356;  Munson  v.   Hallowell,  26 

or  fiduciary  relation,  must  rest  upon  Id.  475;  Peck  v.  Bullard,  2  Humph, 

the  fraudulent  party,  different  from  41. 

that  which  rests  upon  all  such  wrong-       ^  Vane  v.  Vane,  L.  R.,  8  Ch.  383, 

doers  to  speak  the  truth.     Itcanon^'  397,  p^r  James,  L.  J.;  Hngnenin  v. 

mean  that  the  defrauded  party's  igno-  Bajseley,   14  Ves.   273;  Bridgeman  v. 

ranco  must  not  bo  negligent;  that  he  Green,  Wilmot's  Notes,  58. 
remains  ignorant  without  any  fault  of       '^  See  ante  §  777;  Stephens  v.  Board 

his  own;  that  he  has  not  discovered  of  Education,   79  N.    Y.    183   (trust 

the  fraud,  and  could  not  by  reasonable  money  fraudulently  obtained  and  then 

diligence  discover   it.     If  the  state-  paid  to  a //o» a  ^e  holder,  can  not  be 

meut  means  anything  more  than  this,  reached  by  the  equilAblo  owner.    A 
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ception,  where  the  general  rule  giving  relief  applies  even  as 
against  a  bona  fide  purchaser.  Where  an  owner  has  been  ap- 
parently deprived  of  his  title  by  a  fraudulent  conveyance  or 
assignment  which  is  void,  as  where  he  was  procured  to  execute 
it  by  the  fraudulent  representation  and  under  the  conviction 
that  it  was  an  entirely  different  instrument,  or  where  it  was 
fraudulently  executed  in  his  name  without  any  authority  express 
or  implied ,  or  where  after  being  executed  by  him  for  one  pur- 
pose it  was  fraudulently  altered  without  bis  knowledge  or 
authority,  so  as  to  include  the  property,  or  where  it  was  a 
forgery,  and  he  has  done  no  collateral  act  with  reference  to  it 
which  might  amount  to  an  equitable  estoppel  by  conduct,  and 
the  property  by  means  of  such  transfer  comes  into  the  hands  of 
a  purchaser  for  value  and  without  notice,  the  original  defrauded 
owner  is  not  barred  of  his  remedy.^  Equity  will  relieve  by 
canceling  the  fraudulent  apparent  transfer,  and  by  compelling 
a  reconveyance  or  re-assignment  even  as  against  the  holder  who 
is  innocent  of  wrong;  the  doctrines  of  equitable  estoppel  and  of 

distinction  cxistB  between  money  and  completely  with  the  author's  views  as 
other  property.  The  money  was  here  expressed  in  that  section  and  in  the 
paid  to  the  holder  in  satisfaction  of  an  one  on  bona  fide  purchase.  The  con- 
antecedent  debt.  If  other  kinds  of  elusions  in  the  text  above  are  inten- 
property  had  thus  been  transferred,  tionally  stated  with  caution  and  care- 
the  transferee  would  not  have  been  a  ful  limitations,  and  they  can  not  be 
purchaser  for  a  valuable  considera-  extended  beyond  the  limits  thus  laid 
tion,  according  to  the  rule  as  settled  down.  If  the  person  who  fraudu- 
in  New  York);  Dunklin  v.  Wilson,  64  lently  executes  the  transfer  has  any 
Ala.  162  (laud  sold  under  a  fraudulent  implied  authority,  even  though  he  acts 
decree).  in  direct  opposition  to  his  private  in- 
^Tayler  v.  Great  Indian  etc.  Ry.,  4  stnictions,  or  if  the  original  and  de- 
De  G.  &  J.  559,  574;  Donaldson  v.  frauded  owner  has  done  any  acts 
Gil  lot,  L.  K.,  3  £q.  274;  B'k  of  Ire-  which  will  operate  as  an  equitable  es- 
land  v.  Evans's  Charities,  5  H.  L.  Cas.  toppel,  then  the  conclusions  of  the 
389;  Vorley  v.  Cooke,  1 .  Gifif.  230;  text  can  not  applv;  the  equity  of  the 
Ogilvio  V.  Jeaffreson,  2  Id.  353;  Swan  purchaser  in  good  faith  will  be  supe- 
V.  North  British  etc.  Co.,  7  H.  &  K.  rior.  Some  of  the  cases  cited  above 
603.  See  also  for  limitations,  Case  v.  hold  that  when  the  owner  has  exe- 
James,  3  De  G.  F.  &  J.  256,  264;  cuted  and  delivered  an  assignment  in 
Hunter  V.  Walters,  L.  R.,  11  £q.  292;  blank,  and  the  person  to  whom  it  is 
/nre  Bamed'sB'k'g  Co.,  Id.,  3  Ch.  105;  delivered  fraudulently  fills  up  the 
Hawkins  v.  Maltby,  Id.,  3  Ch.  188;  4  blanks,  and  thus  conveys  the  property 
£q.  572;  Cottam  v.  Eastern  Cos.  Ry.,  to  a  b<ma  fide  purchaser,  such  person 
1  J.  &  H.  243;  Spaight  v.  Cowne,  1  H.  acts  with  implied  authority,  and  the 
&  M.  359;  Dowle  v.  Saunders,  2  Id.  owner's  rights  as  against  the  purchaser 
242, 250;  Livingston  v.Hubbs,  2  Johns,  are  cut  on.  But  when  the  facts  de- 
Ch.  512;  County  of  Schuylkill  v.  Cop-  tailed  in  the  text  exist,  when  there  is 
ley>  67  Pa.  St.  386;  McHugh  v.  Co.  of  no  authority  express  or  implied,  and 
Schuylkill,  67  Id.  391,  396.  The  doc-  no  conduct  working  an  estoppel,  there 
trine  of  the  text,  and  the  cases  which  is  no  ground  of  principle  for  preferring 
support  it,  are  undoubtedly  in  conflict  the  equity  of  a  subsequent  claimant, 
with  some  of  the  American  decisions  however  innocent,  over  that  of  the 
concerning  transfers  of  stock  and  other  original  owner,  who  is  equally  inno- 
things  in  action  cited  in  the  previous  cent,  and  whose  title  is  prior  in  time, 
section  on  prioriUes;  but  they  accord 
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bona  fide  purchase  do  not  apply  under  these  circumstances. 
Such  is  the  doctrine  announced  by  decisions  of  the  highest  au- 
thority. 

§  919.  Particular  Instances  of  Jurisdiction. — I  shall  con- 
clude this  discussion  of  actual  fraud  by  enumerating  some  well- 
settled  instances  of  the  jurisdiction  which  deserve  a  special 
mention.  In  several  of  them  the  fraud  affects  third  persons 
rather  than  the  immediate  party  to  the  transaction;  but  in  all  a 
fraudulent  intention,  or  what  equity  regards  as  tantamount  to 
such  an  intention,  is  a  necessary  element,  and  they  may  all, 
therefore,  be  properly  grouped  under  the  head  of  actual  fraud. 
Judgmenis, — When  a  judgment  or  decree  of  any  court,  whether 
inferior  or  superior,  has  been  obtained  by  fraud,  the  fraud  is  re- 
garded as  perpetrated  upon  the  court  as  well  as  upon  the 
injured  party.  The  judgment  is  a  mere  nullity,  and  it  may  be 
attacked  and  defeated  on  account  of  the  fraud,  in  any  collateral 
proceeding  brought  upon  it  or  to  enforce  it,  at  least  in  the  same 
court  in  which  it  was  rendered."  When  a  judgment  fraudu- 
lently recovered  in  one  court  is  sued  upon  in  another  court, 
whether  the  fraud  can  there  be  set  up  to  defeat  its  enforcement 
has  been  questioned.'  There  can  be  no  doubt,  however,  that 
under  these  circumstances,  wherever  the  reformed  procedure 
]3revails,  the  fraud  may  be  set  up  by  way  of  equitable  defense, 
especially  if  the  affirmative  relief  of  cancellation  is  sought.' 
Although  the  fraud  may  thus  be  set  up  by  way  of  defense,  the 
equitable  jurisdiction  to  cancel  and  set  aside,  or  to  restrain, 
judgments  and  decrees  of  any  court,  which  have  been  obtained 
by  a  fraud  practiced  upon  the  court  and  the  losing  party,  is 
well  settled  and  familiar.*    Awards. — The  jurisdiction  to   set 

^Kerr  on  Fraud,   293  (Am.   ed.);  set  aside  on  the  ground  of  fraud,  when 

Duchess  of  Kingston's  Case,  2  Smith's  the  very  same  fraud  alleged,  and  the 

Lead.  Cas.  G09  (7th  Am.  ed.);  Lord  same  questions  concerning   it,    were 

Bandon  v.  Bccher,  3  CI.  &  Fin.  479,  presented  by  the  issues,  litigated,  and 

510;  Shedden  v.  Patrick,  1  Macq.  535;  decided  by  the  court  in  the  judgment 

The  Queen  v.  Saddlers'  Ck>.,  10  H.  L.  which  is  attacked.    U.  S.  v.  Throck- 

Oas.  431;  Brownsword  v.  Edwards,  2  morton,  8  Otto,  61.     On  the  general 

Vca- Sen.  243,  246;  Harrison  V.  Mayor  subject  see  Dederer  v.  Voorhies,  81 

etc,  4  DeG.  M.  &  G.  137;  Perry  v.  N.  Y.  163;    Hunt  v.   Hunt,  72  Id. 

Meadowcroft,  10  Beav.  122;  Webster  217;  Jordan  v.  Volkenning,  Id.  300; 

V.  Reid,  11  How.  (U.  S.)  437;  Clark  v.  Ross  v.  Wood,  70  Id,  8;  Harbaugh  v. 

Douglass,  62  Pa.  St.  408;  Campbell  v.  Hohn,  62  Ind.  243;  Harris  v.  Cornell, 

Sloan,  Id.  481;  Wilson  V.  Watts,  9  Md.  80  111.  54;  Doughty  v.  Doughty,  27 

356;  HaU  V.  Hall,  1  Gill,  383,  391;  Car-  N.  J.  Eq.  315;  Holland  v.  Trotter,  22 

pen  tier  v.  Hart,  5  Cal.  406.  Gratt.  136;  Babcock  v.   McCamant, 

a  Kerr  on  Fr.  284.  53  111,   214;  Graham  v.   Roberts,    I 

3  Dobson  V.  Pearce,  12  N.  Y.  156,  Head,  56,  59;  Sayles  v.  Mann,  4  Dl. 

166,  168;  and  Beepoetf  section  on  equi-  App.  516;  Huxley  v.  Rice,  40  Mich, 

table  defenses.  73;    Griffin    v.    Sketoc,  30  Ga.  300; 

*  A  judgment  will  not,  however,  be  Byers  v.  Surgct,  10  How.  (U.  S.)  303; 
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aside  and  caDcel  awards  was  settled  at  a  very  early  day,  and  it 
still  exists  except  so  far  as  it  has  been  regulated  or  taken  away 
by  statute.'  Fraudulent  bequests. — Although  an  entire  will  can 
not  be  set  aside  on  account  of  fraud,  yet  a  particular  devise  or 
bequest  may  be  impressed  with  a  trust  in  favor  of  a  third  person 
for  whom  the  testator's  beneficial  intentions  have  been  fraudu- 
lently intercepted  and  prevented  by  the  actual  devisee  or  legatee; 
and  in  the  same  manner  the  land  descending  to  the  heir  may 
be  impressed  with  a  trust  where  he  has  prevented  the  testator 
from  making  an  intended  devise  by  fraudulently  representing 
to  the  testator  that  his  intention  will  be  carried  into  effect 
towards  the  beneficiary  as  fully  as  though  the  devise  were  made.' 
Where  a  probate  is  obtained  by  fraud,  equity  may  declare  the 
executor  or  the  other  person  deriving  title  under  it,  a  trustee 

Conversely  equity  has  jurisdiction  to  8  Pet.  1G5,  178.     The  whole  subject 

aid,  by  whatever  relief  may  be  appro-  of  arbitration  and  awards,  and  of  the 

priate,  in  the  enforcement  of  a  valid  procedure  thereon,  is  very  generally  a 

judgment  of  another  court,  when  its  matter  of  statutory  regulation  in  this 

enforcement  is  hindered  or  prevented  country. 

by  fraud;  as,  for  example,  where  the       ^  McCormick  v.  Grogan,  L.  R.,  4 

judgment  debtor,  pending  the  suit)  H.  L.  82,  91,  97,  pfr  Lord  Westbury; 

transfers  or  withdraws  his  property  Dutton  v.  Pool,  1  Ventr.  318;  Thynn 

with  the  intent  of  rendering  the  ex-  v.  Thynn,  1  Vem.  296;   Oldham  v. 

pected  judgment  nugatory.     Blcnk-  Litchfield,  2  Id.  606;  Freem.  Ch.  284 

maopp  V.  Bienkinsopp,  1  De  G.  M.  &  Devenish  v.  Baines,  Prec.  Ch.  3;  Cham 

G.  495,  500;  12  Beav.  568,  586.  berlaine  v.  Chamberlaine,  Freem.  Ch 

*  Kerr  on  Fr.  288;  Brown  V.  Brown,  34;   Reech  v.  Kennigate,  Ambl.  67 

1  Vern.   156;  Earl  v.  Stocker,  2  Id.  Barrowv.  Greenough,3Vcs.  152;  Mes 

251;    Burton  v.  Knight,  2  Id.  514;  taer  v.  Gillespie,  1  lid.  621 , 638;  Cham 

Smith  V.  Whitmore,  2  De  G.  J.  &  S.  berlain  v.  Agar,  2  V.  &  B.  259,  262 

297;  naighv.  Haigh,  3DeG.  F.  &J.  Cheater   v.    Urwick,   23   Beav.    407 

157;  Craft  v.   Thompson,  51  N.   H.  Dimes  v.  Steinberg,  2  Sm.  &  Giff.  75 

630;   District  of  Algona  v.   District  Morgan  v.  Annis,  3  De  G.  &  Sm.  461 

etc.,  54 Iowa,  286;  Emerson  v.  Udall,  Hindson  v.  Weatherill,  1  Sm.  &  Giflt 

13  Vt.  477.     As  to  what  acts  or  omis-  604;  5  De  G.  M.  &  G.  301;  Podmore 

sions  will  constitute  fraud  in  an  award,  v.  Gunning,  7  Sim.  644, 660;  Russell  v. 

Lord  Lonsdale  v.Littledale,  2  Ves.  451,  Jackson,  10  Hare,  204,  213;  Hoge  v. 

453;  Calcraft  v.  Roebuck,  1   Id.  221,  Hoge,  1  Watts,  163.  213;  Jones  v.  Mc- 

226;  Lingood  v.  Croucher,  2  Atk.  395,  Kee,  3  Barr,  496;  6  Id.  425,  428;  Irwin 

Ives  V.  Metcalfe,  1  Id.  63, 64;  Burton  v.  v.  Irwin,  10  Casey,  525;  Church  v.  Ru- 

Knight,  2  Vern.  514;  Haigh  v.  Haigh,  land,  64  Pa.  St.  432,  442;  Gaither  v. 

3  Dc  G.  F.  &  J.  157;  Blennerhasset  v.  Gaither,   3  Md.  Ch.   158;  Howell  v. 

Day,  2  Ball  &  B.  104,  116;  Gartside  v.  Baker,  4  Johns.  Ch.  118;  Jenkins  v. 

Gartsidc,  3  Anstr.  735;  Spettigue  v.  Eldridge,  3  Story,  181.    If  a  testator 

Carpenter,  3  P.  Wms.  361;  Harding  devises    an    estate    to   a   son,    who 

v.  Wickham,  2  J.  &  H.  676;  Harvey  promises  his  father,  in  consideration 

y.    Shclton,   7  Beav.   455;  Kemp  v.  of  such  devise,  to  pay  a  certain  sum 

Rose,  1  Giflf.  258;   Van  Cortlanut  v.  to  another  son,  equity  will  enforce  the 

Undcrhill,  2  Johns.  Ch.  339;  17  Johns,  promise.     Strickland  v.  Aldri.lge,   9 

405;  Knowlton  v.   Mickles,  29  Barb.  V'es.  516,519;  and  such  an  engagement 

465;   Rand   v.   Redington,  13  N.  H.  may  be  made  by  a  silent  assent  to  a 

72;    Leo    v.   Patillo,    4   Leigh,    436;  proposal  by  the  testator.     Bym   v. 

Emery  v.  Owings,  7  Gill,  488;  Jordan  Godfrey,  4  Ves.  6,  10;  Paine  v.  Hall, 

V.  Hyatt,  3  Barb.  275;  Peters  v.  New-  18  Id.  475. 
kirk,  6  Cow.  103;  Lutz  v.  Linthicum, 


420  EQUITY  JXJRISPBUDENOE. 

for  the  party  defrauded.'  Preventing  acts  for  the  benefit  of 
another. — The  junsdiction  in  the  case  of  intended  testamentary 
gifts  fraudulently  prevented,  extends  to  other  analogous  cases. 
Where  one  person  has  been  prevented  by  fraud  from  doing  an 
intended  act  for  the  benefit  of  another,  equity  may  relieve  the 
disappointed  party  by  establishing  his  rights  as  though  the  act 
had  been  done,  and  by  confirming  the  title  which  he  would 
thereby  have  acquired.'  Suppressing  ijistrumerUs. — Conversely, 
when  instruments  have  been  fraudulently  suppressed  or  de- 
stroyed for  the  purpose  of  hindering  or  defeating  the  rights  of 
others,  equity  has  jurisdiction  to  give  appropriate  relief  by 
establishing  the  estate  or  rights  of  the  defrauded  party.' 

§  920.  The  Same.  Appointments  imder  Po^wers. — ^The 
jurisdiction  of  equity  in  this  class  of  cases  is  based  upon  the 
principle  that,  in  making  an  appointment  under  a  power,  the* 
intention  of  the  donor  should  be  carried  out  as  far  as  it  has  been 
expressed — ^at  least  that  his  intention  should  not  be  directly 
violated.  All  mere  powers,  from  their  very  nature,  give  more 
or  less  discretion  to  the  donee.  When  he  refuses  to  exercise 
that  discretion  by  failing  to  make  any  appointment  at  all,  equity 
does  not,  as  has  been  shown,  interfere  to  supply  the  omission. 
When  the  donee  is  clothed  with  an  absolute  discretion  with 
respect  to  the  persons  whom  he  may  or  may  not  make  benefit 

'  Barnesly  v.  Powel,  1  Ves.  Sen.  284,  408;  Wardour  v.  Berisford,  1  Id.  452; 

287;McConnickv.Grogiui.L.R,,4H.  cited  2  P.  Wms.  748,  749;  Finch  v. 

L.  82;  Allen  v.  Macpherson,  1  Phil.  Newnham,  2  Vem.  216;  Dalston  v. 

133,  145;  1  H.  L.  Cas.  191,  213,  214;  Coataworth,  1  P.  Wma.  731;  Cowper 

Kennell  v.  Abbott,  4  Ves.  802;  Charl-  v.    Cowper,   2    Id.    720;    Tucker  v. 

ton  V.  Goombes,  4  Gifif.  382, 385;  Wilk-  Phipps,  3  Atk.  359;  Saltern  v.  Mel- 

iuson  V.  Jou^hin,  L.  R.,  2  Eq.  319;  huish,  Ambl.  247;   Hornby  v.  Mat- 

Podmore  v.  Gunning,  7  Sim.  644,  660.  cham,  16  Sim.  325.     When  an  instru- 

'Kerr  on  Fr.  273;  Middleton  v.  ment  has  been  intentionally  destroyed 

Middleton,  IJ.  &W.  94, 96  (execution  or   suppressed,    everything   will    be 

of  an  instrument  prevented  by  duress  presumed  against  the  party  by  whom 

and   undue   influence);    Luttrell    v.  the  destruction  or  suppresaion   has 

Olmius,  cited  11  Ves.  638;  14  Id.  290;  been  done.    Bowles  v.  Stewart,  1  8ch. 

IJ.  &  W.  96  (an  intended  recovery  &Lef.  209,  222;Eytonv.£yton,4Bro. 

prevented,   and  the  estate   held   as  P.  G.  149, 153;  Hiunpden  v.  Hampden, 

though   the  recovery  had  been  suf-  3  Id.  550. 

fered);  as  to  preventing  the  execution       If  a  person  obtains  a  conveyance  or 

of  deeds,  see  Buckell  v.  Blenkhom,  5  other  instrument  for  one  particular 

Hai*e,   131;    Vane  v.  Fletcher,  1  P.  avowed  purpose,  and  then  retains  it 

Wms.  352;  Nanney  v.  Williams,  22  and  uses  it  for  an  entirely  dififercni 

Beav.  452;  Bulkley  v.  Wilf ord,  2  Gl.  purpose,  equity,  regarding  the  condact 

&  Fin.  102;  West  v.  Ray,  Kay,  385.  as  fraud,  may  give  such  relief  as  is 

'  Kerr  on  Fr.  276.     For  example,  if  appropriate.  Young  v.  Peachy,  2  Atk. 

an  heir  should  suppress  a  deed  or  will,  2o4y  2i96;  Wilkinson  v.  Brayfield,  2 

equity  would  confirm  the  title  of  the  Vem.  307;  Goodrick  v.  Brown,  Freem. 

grantee  or  devisee.      Of   course  the  Gh.  ISO;  Evansv.  Bicknell,  OVes.  174, 

proof  must  be  perfectly  clear  and  con-  191;  Pickett  v.  Loggon,  14  Id.  215, 

vincing.    Hunt  v.  Matthews,  1  Vem.  234. 
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claries  hy  appointment  to  or  among  tbem,  with  respect  to  the 
shares,  the  manner,  and  the  like,  equity  will  rarely  if  ever  inter- 
fere with  any  appointment  which  is  actually  made,  since  the 
court  can  not  say  that  it  violates  the  donor's  intention.  When, 
as  is  generally  the  case,  the  donee,  although  clothed  with  a 
discretion  as  to  whether  he  will  appoint  at  all,  is  restricted  by 
the  terms  of  the  instrument  with  respect  to  the  persons  to  or 
among  whom  he  may  make  an  appointment,  or  in  respect  to 
other  material  matters,  an  appointment  made  with  the  intention 
of  violating,  and  so  made  that  it  does  violate,  this  restriction, 
is  regarded  by  equity  as  a  fraud  upon  the  donor,  and  upon  the 
persons  who  would  be  entitled  to  the  property  in  default  of  any 
appointment,  and  will  be  set  aside  as  nugatory.  There  are 
two  important  modes  in  which  an  appointment  may  be  thus 
fraudulent.  Firsts  where  the  donee  is  restricted  to  a  certain 
class  of  beneficiaries  not  including  himself,  and  he  intentionally 
makes  an  appointment  for  the  purpose  of  his  own  benefit,  and 
in  such  a  manner  as  directly  or  indirectly  to  secure  his  own 
benefit  An  appointment  to  a  person  of  the  prescribed  class, 
with  an  agreement  on  his  part  that,  in  consideration  of  the  ap- 
pointment being  made  to  him,  he  will  give  or  secure  to  the 
donee  some  part  of  the  property  or  some  benefit  arising  from 
it,  would  be  an  illustration;  but  the  forms  of  such  fraudulent 
appointment  are  various.  In  this  species  the  donee  is  clearly 
guilty  of  actual  fraud — a  moral  wrong.  Secondly,  where  the 
donee  is  restricted  to  a  certain  class  of  individuals,  and  he 
intentionally  makes  an  appointment  for  the  purpose  of  benefit- 
ing, and  in  such  a  manner  as  directly  or  indirectly  to  secure 
the  benefit  of  a  third  person  not  belonging  to  the  class  speci- 
fied by  the  donor.  An  appointment  to  one  of  the  prescribed 
class,  with  an  accompanying  agreement  on  his  part  to  share 
the  property  with  such  a  third  person,  would  be  an  illustration. 
Such  a  violation  of  the  donor's  intention  is  treated  by  equity  as 
a  fraud  upon  the  power,  although  it  may  not  involve  any  moral 
wrohg  in  the  donee.  It  is  held  that,  in  determining  whether  any 
particular  appointment  is  a  fraud  upon  the  power,  the  motive 
with  which  the  power  was  exercised  and  the  appointment  made 
can  not  be  regarded,  but  the  purpose  may;  in  fact,  the  purpose 
is  the  important  element.  Where  the  donee  holds  a  mere 
power  and  makes  a  fraudulent  appointment,  the  persons  who 
would  be  entitled  to  the  property  upon  default  of  any  appoint- 
ment at  all,  are  the  parties  to  whom  equity  gives  relief,  since 
the  appointment  is  regarded  as  a  nullity  and  is  set  aside. 
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Where  the  power  is  in  trust,  the  beneficiaries  under  it,  who  are 
entitled  to  have  it  executed  in  their  favor,  are  plainly  the  parties 
to  whom  equity  gives  relief  in  case  of  a  complete  failure  to 
appoint,  or  of  an  imperfect  or  fraudulent  appointment.^  Marital 
rights. — The  rule  was  well  settled  in  England,  that  if  a  negotia- 
tion for  a  marriage  had  begun,  the  woman  should,  while  it  was 
pending,  without  the  knowledge  of  or  notice  to  the  intended 
husband,  make  a  voluntary  conveyance  or  settlement  of  her 
own  property,  and  the  marriage  should  be  completed  by  him 
iu  ignorance  of  the  transfer,  such  conveyance  or  settlement 
would  be  a  fraud  upon  the  husband's  marital  rights  of  property, 
and  would  be  set  aside  by  a  court  of  equity.  The  same  general 
doctrine  has  also  been  adopted  by  several  early  decisions  in  this 
country.*  This  doctrine  must  necessarily  be  abrogated  by  the 
modern  legislation  in  most  of  the  states  which  destroys  all  right . 
and  interest  of  the  husband  in  the  property  of  his  wife.  Trusts, 
One  of  the  most  important  effects  of  fraud,  and  most  striking 
illustrations  of  the  equity  jurisdiction,  is  found  in  the  theory 
of  trusts  arising  by  operation  of  law.  When  property,  subject  to 
a  trust,  is  fraudulently  transferred,  or  when  one  person,  in 
fraudulent  violation  of  his  fiduciary  duty,  acquires  property 
which  equitably  belongs  to  another,  or  when  one  person  by  his 
actual  fraud  obtains  the  title  to  property  in  which  another  is 
beneficially  interested,  equity  may  work  out  and  protect  the 
rights  of  the  beneficial  owner  by  regarding  the  property  as 

» Kerron  Fr.  267;  Aleyn  v.  Belchier,  v.  Martin,  2  Sim.  502,  511;  Arnold  v. 

1  Eden,  132;  1  Eq.  Lead.   Caa.  673,  Hardwick,  7  Id.  343;  ileid  v.  Reid,  25 

673,  598,  and  notes.     Although  this  Beav.  469,  478;  Wcllesley  v.  Morniiiff- 

subject  is  one  of  great  importance  in  ton,  2  K.  &  J.  143;  In  re  Marsdeirs 

England,   it  has  little  more  tlian  a  Trust,  4  Drew.  594,  601;  Boutlcdge 

theoretical  existence    in  the   law  of  v.  Dorril,  2Ves.  357;  Birley  v.  Birley, 

most  of  our  states.     It  does  not  seem  25  Beav.  299.     The  American  cases 

necessary,   therefore,   to  enter  upon  are  comparatively  very  few.     The  fol- 

any  discussion  of  the    special  rules  lowing  recognize  the  general  doctrine 

which  have   been  settled,  or  of  the  that  equity  will  not  control  the  cxer- 

cases  which  liave  arisen.     The  follow-  cisc  of  a  real  discretion  given  to  the 

lag  are  some  of  the  recent  decisions,  donee,  but  will  set  aside  a  fraudulent 

and  for  farther  exposition  the  reader  appointment  made  under  color  of  such 

is  referred  to  treatises  upon  powers,  discretion.     Lippincott  v.  Ridffwaiy,  2 

Topham  v.  Duke  of  Portland,  1  De  G.  Stockt.  Eq.  164;  Budingtonv.  Munson, 

J.  &  S.  517;  11  H.  L.  Cas.  32;  Pryor  v.  33Conn,  481 ;  William?  Appeal,  73 Pa. 

Pryor,  2  De  G.  J.  &  S.,  205;  Cooper  v.  St.  249;  Graeflf  v.  De  Turk,  8  Wright; 

Cooper,L.R.8Eq.312;5Ch.203;/?ir€,  527;  Cloud  v.  Martin,  2  Dev.  &  Bat. 

Huish's  Charity,  Id.,  lOEq.  5;  Arnold  v.  274;  Haynesworth  v.  Cox,  Harper  Eq. 

Woodhams,  Id.,  16 Eq.  29;  Topham  v,  117,  119;  Fronty  v.  Fronty,  1  Bailey 

DukeofPortland,Id.,5Ch.40;Roach  Eq.    517,   529;   Melvin  v.  Melvin,  6 

v.  Trood,  L.  R.,  3Ch.  D.  429;  Palmer  Md.  541;  Jackson  v.  Veeder,  11  Johns, 

v.  Locke,  Id.,  15  Ch.  D.  294;  Lane  v.  169,  171. 

Page,  Ambl.  233;  Lord  Hinchinbroke       '  Countes  of  Strathmore  v.  Bowes, 

v.  Seymour,  1  Bro.  Ch.  395;  Jackson  1  Ves.  22;  1  Eq.  Lead.  Cas.  405,  611, 

V.  Jackson,  7  CI.  &  Fin.  977;  Palmer  618,  and  cases  in  notes  by  the  English 

V.  Wheeler,  2  BaU.  &  B.  18, 31 ;  Farmer  and  American  editors. 
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tbougli  it  were  actually  impressed  with  a  trust  in  the  Lands  of 
the  one  wLo  holds  the  legal  title,  by  treating  such  person  as 
though  he  were  an  actual  trustee,  and  by  enforcing  such  trust 
by  means  of  a  conveyaoce,  accounting,  payment,  injunction, 
and  other  appropriate  remedies.  There  is  no  other  effect  of 
fraud  more  remarkable,  and  none  which  exhibits  more  clearly 
the  power  of  courts  of  equity  to  deal  with  the  substantial 
realities  under  the  appearance  of  external  forms.^ 

§921.  The  Statute  of  Fraxids  not  an  Instrument  of 
Fraud. — It  is  a  most  important  principle,  thoroughly  established 
in  equity,  and  applying  in  every  transaction  where  the  statute 
is  invoked,  that  the  statute  of  frauds,  having  been  enacted  for 
the  purpose  of  preventing  fraud,  shall  not  be  made  the  instru- 
ment of  shielding,  protecting,  or  aiding  the  party  who  relies 
upon  it  in  the  perpetration  of  a  fraud,  or  in  the  consummation 
of  a  fraudulent  scheme.'  This  most  righteous  principle  lies  at 
the  basis  of  many  forms  of  equitable  relief,  among  which  are  the 
specific  enforcement  of  verbal  agreements  for  the  sale  of  land 
which  have  been  partly  performed,  the  reformation  and  enforce- 
ment of  agreements  and  conveyances  imperfect  through  fraud 
or  mistake,  the  cancellation  of  fraudulent  agreements  and  con- 
veyances, and  the  like.  One  particular,  instance  of  relief  will 
be  mentioned  as  an  illustration.  Where  an  agreement  has  been 
verbally  made  which  the  statute  requires  to  be  in  writing,  and 
through  the  actual  fraud  of  one  party  the  execution  of  the  written 
instrument  is  prevented,  and  the  other  -party  is  induced  to  ac- 
cept and  rely  upon  the  verbal  agreement  as  valid  and  binding, 
a  court  of  equity  will  not  permit  the  fraudulent  party  to  set  up 
the  statute  of  frauds  as  a  defense,  but  will  enforce  the  agree- 
ment against  him  although  it  is  merely  verbal.  Of  course  there 
must  be  actual  fraud  as  the  distinguishing  feature  of  the  trans- 
action, something  more  than  the  mere  omission  to  put  the  contract 
into  writing.  The  plaintiff  must  be  induced  through  the  deceit, 
false  statements,  or  concealments  of  the  other  party,  to  waive  a 
written  instrument,  and  to  rely  upon  the  parol  undertaking. 
The  same  relief|  it  seems,  will  be  given  when  the  execution  of  a 
written  contract,  otherwise  fully  agreed  upon,  is  prevented  by 
an  inevitable  accident,  as  by  the  death  of  a  party.' 

^See^xM^  tho  sections  onconstractive  Midfi;ley,  5  De  G.  M.  &  O.  41 ;  Willink 

trusts.  V.  "V^nden'eer,  I  Barb.  599;  Miller  v. 

nicstaer  V.  Gillespie,  11  Ves.  621,  Gotten,  5   Ga.  341,   340;   Shields   v. 

627,  628,  per  Lord  Eldon;  Haigh  v.  Trammell,  19  Ark.  61;    Trapnall   v. 

Kaye,  L.  K.,  7  Cli.  469;  Jervis  v.  Ber-  Brown,  19  Ark.  39. 
ridge,    Id.,    8   Ch.  351;    Lincoln    v.       'Mestabr  v.  Gillespie,  11  Vcs.  621, 

Wright,  4  Be  G.  &  J.  16;  Wood  v.  627,  628;  Montacute  v.  Maxwell,  1  P. 
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SECTION  IV. 

CONSTRUCTIVE  FRAUD. 

ANALYSIS 

§922.    Definition:  essential  elements. 

§  923b     Three  principal  classes. 
924-942.    First,  Constructive  fraud  apparent  from  the  intrinsic  nature  and 
subject  of  the  transaction  itself. 

§  925.     I.  Inadequacy  of  consideration. 

S  926.    Inadequacy  pure  and  simple. 

§  927.    Gross  inadequacy  amounting  to  fraud. 

§  92Sk    Inadequacy  coupled  with  other  inequitable  incidents. 
929-936.    n.  Illegal  contracts  and  transactions. 

§  930.     1.  Contracts  illegal  because  contrary  to  statute:  nsury,  gaming, 
smuggling. 
§§  931-935.    2.  Transactions  illegal  because  opposed  to  public  policy. 

§  931.  A.  Contracts  interfering  with  the  freedom  of  marriage;  marriage 
brokerage;  in  restraint  of  marriage;  rewards  for  marriage; 
secret  contracts  in  fraud  of  marriage;  secret  contracts  to 
marry;  rewards  for  procuring  wills. 

§  932.    Agreements  for  a  separation. 

§  933.     B,  Conditions  and  limitations  in  restraint  of  marriage. 

§  934.  O.  Contracts  directly  belonging  to  and  affecting  business  rela- 
tions; restraint  of  trade;  interfering  with  bidding  at  auctions 
and  governmental  lettings;  puffers;  fraudulent  trade-marks; 
violating  policy  of  statutes  prescribing  business  methods; 
trad  ng  with  alien  enemies. 

Wm8.618;  1  Stra.  236;  1  Eq.  Cas.  Abr.  v.  Kearney,  1  Freem.  65, 69;  Trapnall 

19;  Att'y-Gen.  v.  Sitwell,  1  Y.  &  C.  v.  Brown,  19  Ark.  39,  49;  Shields  v. 

Ex.  657, 583;  Walker  v.  Walker,  2  Atk.  Trammell,    19  Ark.  51;   Childers  v. 

98;  Joynes  v.  Statham,  3  Atk.  388;  Childers,  1  De  G.  &  J.  482;  Davies  v. 

Whitchurch  v.  Bevis,  2  Bro.  Ch.  559,  Otty,  35  Beav.  208;  Colyer  v.  Clay,  7 

565;  Lincoln  v.  Wright,  4  DeG.  &  J.  Beav.  188;  Symes  v,  Hughes,  L.  R.,  9 

16,  22;  Wood  v.  Midgloy,  5  De  G.  M.  Eq.  475;  Clarke  v.  Grant,  14  Ves.  519, 

&G.  41;  Cookes  v.  Mascall,  2  Vem.  525;  compare  Blodgett  v.  Hildreth, 

200;  Taylor  v.  Luther,  2  Sumu.  228;  103  Mass.  484;  Glass  v.  Halbert,  102 

Jenkins  v.   Eldridge,   3  Story,    181,  Mass.  24;  Walker  v.  Locke,  5  Cash. 

290-293;  Phyfe  v.  Wardell,  2  Edw.  90.    In  Taylor  v.  Luther,  »Mi>ra,  Judge 

Ch.  47;  Whitridge  v.  Parkhurst,  20  Story  lays  down  the  doctrine  very 

Md.  62;  Wesley  v.  Thomas,  6  Har.  &  broadly,  more  so  perhaps  than  is  war- 

J.    24;    Walkios    v.    Stockett,     Id.  ranted  by  the  principle  or  sustained 

AOX.      C!..l :Ji.    —       r«_i .1       rt     T>I..l-         L_    a_L  _     -"Li-t tL-^  rriL  ^      t^.,     •  » 


Ch.  4:^;  Kennedy  v.  Kennedy,  2  Ala.  with  the  discussion  concerning  parol 
571;  Collins  v.  Tillou,  26  Conn.  368;  evidence  in  cases  of  fraud  and  mis- 
Brown  V.  Lynch,  1  Paige  147;  Sweet  take,  near  the  end  of  the  section  on 
V.  Jacocks,  6  Paige,  355;  Wolford  v.  mistake.  They  lie  at  the  foundation 
Herriugton,  74  Pa.  St.  311;  Murphy  of  the  conclusions  there  reached,  and 
V.  Hubert,  4  Harris,  50;  7  Birr,  420;  fully  support  them. 
Bernard  v.  Flinn,  8  Ind.  204;  Finucane 
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§  935.  D,  Contracts  affecting  public  relations;  interfering  with  the 
election  or  appointment  of  officers;  interfering  with  legisla- 
tive proceedings;  ditto^  executive  proceedings;  ditto  judicial 
proceedings. 

§  936.    3.  Contracts  illegal  because  opposed  to  good  morals;  for  illicit 
intercourse;  champerty  and  maintenance;  compounding  with 
a  felony  or  preventing  a  prosecution. 
§§  937-942.    m.  Equitable  jurisdiction  in  case  of  illegal  contracts. 

§  937.    In  usurious  contracts;  usurious  mortgages. 

§  938.    In  gaming  contracts. 

§  939.    In  other  illegal  contracts;  explanation  of  maxim,  in  pari,  etc. 

§  940.     In  pari  delicto,  general  rules. 

§  941.     In  pari  delicto,  limitations- on  general  rules. 

§  942.     Not  m  pari  delicto. 
K  943-965.    Second.  Constructive  fraud  inferred  from  the  condition  and  rela- 
tions of  the  immediate  parties  to  the  transaction. 

§  943.    (General  description  and  divisions. 
^944-954.    L  Transactions  void  or  voidable,  with  persons  wholly  or  partially 

incapacitated. 

§945.     Coverture;  infancy. 

§  946.    Insanity. 

§  947.    Mental  weakness. 

§  948.     Persons  in  vineiUis;  ditto  illiterate  or  ignorant. 

§  949.    Intoxication. 

§  950.    Duress. 

§  951.    Undue  influence. 

§  952.     Sailors. 

§  953.    Expectants,  heirs,  reversioners. 

§  954.    Post  obit  contracts. 
955-965.    n.  Transactions  presumptively  invalid  between  persons  in  fidu- 
ciary relations. 

§  955.    Circumstances  to  which  the  principle  applies. 

§  956.     The  general  principle. 

§  957.    Two  classes  of  cases  in  which  it  operates. 

§  958.     Trustee  and  beneficiary. 

§  959.     Principal  and  agent. 

§  960.     Attorney  and  client. 

§  961.     Guardian  and  ward. 

§  962.    Parent  and  child. 

§  963.  Other  relations:  executors  and  administrators;  physician  and 
patient;  spiritual  advisers;  husband  and  wife;  partners,  etc. 

§  964.     Confirmation  or  ratification. 

§  965.     Acquiescence  and  lapse  of  time. 
966-974.     Third.  Frauds  against  third  persons  who  are  not  parties  to  the 
transaction. 

§  967.    Secret  bargains  accompanying  compositions  with  creditors. 

§  968.     CoQve3^ances  in  fraud  of  creditors. 

§  969.    The  consideration. 

§  970.     The  fraudulent  intent. 

§  971.    Modes  of  ascertaining  the  intent. 
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§  972.     Existing  creditors. 

§  973.     Subsequent  creditors. 

§  974.     Conveyances  in  fraud  of  subsequent  purchasers. 

§  922.  Definition :  Essential  Elements. — ^The  term  con- 
structive fraud  is  not  a  very  appropriate  one,  but  has  been  used 
so  long  that  any  attempt  to  substitute  another  in  its  place  would 
be  useless.  It  is  important,  however,  to  form  an  accurate 
notion  of  the  meaning  given  to  it  in  equity,  and  of  the  peculiar 
element  or  criterion  which  distinguishes  the  various  classes  of 
cases  belonging  to  it.  The  distinguishing  element  of  actual 
fraud,  as  has  been  shown,  is  always  untruth  between  the  two 
parties  to  the  transaction;  so  that  actual  fraud  may  be  reduced 
to  misrepresentations  and  concealments.  This  untruth  at  law 
must  be  virtually  intentional — a  falsehood;  in  equity  the  inten- 
tion is  not  so  essential.  Untruth  is  not  the  distinguishing  ele- 
ment of  constructive  fraud;  it  is  never  essential  that  thei<) 
should  be  untruth  between  the  immediate  parties  to  a  transaction 
in  order  that  it  may  come  within  the  denomination  of  construct- 
ive fraud;  in  a  great  many  instances  it  would  be  impossible  to 
predicate  untruth  of  the  wrong-doer's  conduct.^  Constructive 
fraud  is  simply  a  term  applied  to  a  great  variety  of  transactions, 
having  little  resemblance  either  in  form  or  in  nature,  which 
equity  regards  as  wrongful,  to  which  it  attributes  the  same  or 
similar  effects  as  those  which  follow  from  actual  fraud,  and  for 
which  it  gives  the  same  or  similar  relief  as  that  granted  in  cases 
of  real  fraud.  It  covers  different  grades  of  wrong.  It  embraces 
contracts  illegal,  and  therefore  void  at  law  as  well  as  in  equity; 
transactions  voidable  in  equity  because  contrary  to  public  policy; 
and  transactions  which  merely  raise  a  presumption  of  wrong, 
and  throw  upon  the  party  benefited  the  burden  of  proving  his 
innocence  and  the  absence  of  fault.' 

§  923.  Three  Principal  Classes. — In  the  great  case  of 
Chesterfield  v.  Janssen,  quoted  in  the  preceding  section.  Lord 

^It  should  be  carefully  observed,  with  intent  to  defraud  A.  *s  creditors, 

however,  that  in  certain  instances  of  This  particular  species  has,  therefore, 

constructive  fraud,  although  there  is  a  strong  analogy  to  actual  fraud,  and 

no  clement  of  untruth  whatever  be-  the  cases  belonging  to  it  are  governed, 

twccn  the  two  Immediate  parties  to  to  a  great  extent,   by  the  rules  of 

the    transaction — the    grantor    and  actual  fraud. 

grantee,  donor  and   donee,    promisor  *  The  term  "  presumptive  fraud"  is 

and  promisee — there  is  such  an  ele-  sometimes   use<i  as  a  substitute  for 

ment.  and  even  perhaps  an  intention  **  constructive  fraud,  "but  improperly, 

to  deceive,  towards  a  third  person,  In  a  great  number  of  instances  there 

not  a  party  to  the  transaction,  who  is  is  no  presumption  of  fraud,  in  the  true 

the  one  defrauded,  and  who  obtains  sense  of  that  word ;  and  no  such  pre* 

relief;  e.  <jr.,  a  conveyance  by  A.  to  B.  sumption  could  possibly  arise. 
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Hnrdwicke,  after  mentioning  actual  fraud,  added  the  tbree  other 
following  classes:  (1)  That  apparent  from  the  intrinsic  nature 
and  subject  of  the  bargain  itself;  (2)  that  presumed  from  the 
circumstances  and  condition  of  the  immediate  parties  to  the 
transaction;  (3)  that  which  is  an  imposition  on  third  persons  not 
parties  to  the  transaction.  As  these  three  groups  constitute  the 
constructive  fraud  of  equity,  the  classification  of  the  great  chan- 
cellor will  be  adopted  in  the  discussions  of  the  present  section.^ 

§  924.  First.  Ck>nstTuctive  Fraud  Apparent  from  the 
Intrinsio  Nature  and  Sul::(jeot  of  the  Transaction  itsslf. — 
This  class  includes  three  principal  subjects:  (1)  Inadequacy  of 
consideration;  (2)  contracts  illegal  because  opposed  to  statute, 
or  to  public  policy,  or  to  good  morals;  and  (3)  certain  transac- 
tions which,  in  analogy  with  contracts,  equity  regards  as  con- 
trary to  public  policy,  and  therefore  illegal.  I  shall  specify 
these  various  instances  with  as  much  explanation  as  may  be 
needed  to  exhibit  the  doctrines  peculiar  to  equity,  and  shall 
then  describe  the  equitable  jurisdiction  which  they  occasion, 
and  the  reliefs,  defensive  or  afi^mative,  which  may  be  obtained 
by  its  means. 

§  925.  I.  Inadequacy  of  Ck>nsideration. — Inadequacy  of 
consideration  must  ordinarily  occur  either  in  conveyances,  exe- 
cuted or  executory  contracts  of  sale,  or  in  agreements  analo- 
gous to  sale  where  there  is  a  subject-matter  transferred  or  dealt 
with,  and  a  price  paid  or  to  be  paid.  It  may  exist  in  the  price 
or  in  the  subject-matter,  the  latter  t^ase  being  the  same  as  exor- 
bitancy of  price.  It  necessarily  implies  that  the  price  is  either 
too  small  or  too  great.  The  former  is  the  condition  ordinarily 
meant  by  inadequacy,  and  is  plainly  more  susceptible  of  judicial 
investigation  than  the  other.  In  both  these  forms  inadequacy 
of  consideration  will  be  considered:  (1)  By  itself  free  from  any 

^  Before  entering  upon  the  subject,  of  personal  incapacity — insanity,  in- 
two  explanatory  statements  should  be  fancy,  etc. — the  rules  concerning 
made:  (1)  Although  the  divisions  are  which  are  the  same  at  law  and  in 
in  the  main  sharply  distinguished,  yet  equity,  and  are  found  in  every  treat- 
there  are  a  few  particular  instances  ise  upon  contracts.  Since  the  main 
which  can  not  with  certainty  be  allot-  object  of  the  present  work  is  to  ascer- 
ted  to  their  single  appropriate  place,  tain  when  these  matters  give  occasion 
since  they  possess  features  which  are  for  the  equitable  jurisdiction,  and  to 
common  to  two  or  even  to  all  of  the  determine  the  extent  of  its  exercise,  it 
classes.  Without  attempting  to  be  does  not  seem  necessary  to  enter  upon 
strictly  logical,  I  have  pursued  an  ar-  any  examination  of  subjects  which 
rangement  which  is  natural  and  prac-  properly  belong  to  the  general  law  of 
tical.  In  this  matter  of  order  there  contracts.  A  mere  enumeration  of 
is  great  difference  among  text- writers,  those  cases  of  illegality  and  incapacity 
(2)  A  large  number  of  instances  be-  which  come  withm  the  coi^nizance  of 
longing  to  constructive  fraud  are  equity,  is  all  that  is  needed, 
simply  cases  of  illegal  contracts  and 
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other  fact;-  (2)  as  connected  with  other  inequitable  facts  and 
circumstances. 

§  926.  Inadequaoy  Pure  and  Simple. — The  rule  is  well 
settled  that  where  the  parties  were  both  in  a  situation  to  form 
an  independent  judgment  concerning  the  transaction,  and  acted 
knowingly  and  intentionally,  mere  inadequacy  in  the  price  or  in 
the  subject-matter,  unaccompanied  by  other  inequitable  inci- 
dents, is  never  of  itself  a  sufficient  ground  for  canceling  an  eze« 
cuted  or  executory  contract.  If  the  parties,  being  in  the  situation 
and  having  the  ability  to  do  so,  have  exercised  their  own  inde- 
pendent judgment  as  to  the  value  of  the  subject-matter,  courts 
of  equity  should  not  and  will  not  interfere  with  such  valuation.^ 
In  some  of  the  earlier  decisons  mere  inadequaoy,  either  in  the 
price  or  in  the  value  of  the  subject-matter,  was  held  to  be  a  suf- 
ficient hardship  which  might  defeat  the  specific  performance  of  an 
executory  contract  when  set  up  as  a  defense.'  The  doctrine,  how- 
ever, is  now  settled  that  mere  inadequacy — that  is,  inequality  in 
value  between  the  subject-matter  and  the  price — ^is  not  a  ground 
for  refusing  the  remedy  of  specific  performance;  in  order  to  be 
a  defense  the  inadequacy  must  either  be  accompanied  by  other 
inequitable  incidents,  or  must  be  so  gross  as  to  show  fraud.  In 
short,  inadequacy  as  a  negative  defense,  and  as  an  affirmative 
ground   for  a  cancellation,  is  governed  by  one  and  the  same 

'  Harrison  v.  Gaest,  6  De  G.  M.  &  247;  Cummincs's  Appeal,  67  Pa.  St. 

G.  424;  8  H.  L.  Cas.  481;  Corson  v.  404;  Shepherd  v.  Bevin,  9  GUI,  32; 

Belworthy,  3  Id.  742;  Merediths  v.  Mavo  v.   Carrin^n,  19  Gratt.    74; 

Saunders,  2  Dow,  514;  Gartside   v.  Cribbins  v.  Markwood,   13  Id.   495; 

Isherwood,  1  Bro.  Oh.  559;  Gri^th  v.  Butler  v.  Haskell,  4  Desaus.  651;  Ju- 

Spratley,  1  Cox,  383,  388;  Collier  v.  zan  v.  Toulmin,  9  Ala.  662;  Delafield 

Brown,  1  Id.  428;  Fox  v.  Mackreth,  2  v.  Anderson,  7  Sm.  &  Mar.  630;  Steele 

Id.  322;  2  Dick.  689;  Copis  v.  Middle-  v.  Wortbington,  2  Ohio,  182;  Weld  v. 

ton,  2  Madd.  409;  Wood  v.  Abrey,  3  Id.  Rees,  48  111.  428;  Scovill  v.  Barney,  4 

417;  Murray  v.  Palmer,  2  Sch.  &  Lef.  Greg.  288. 

474,  488;  Erwin  v.  Parbam,  12  How.       »  Tilly  v.  Peers,  cited  10  Ves.  301, 

(U.  S.)  197;  Eyre  v.  Potter,  15  Id.  42;  per  Ch.  B.  Eyre;  Day  v.  Newman,  2 

Barribeau  v.  Brant,  17  Id.  43;  Slater  v.  Cox,  77,  and  cited  10  Ves.  300,  per 

Maxwell,  6  Wall  268,  273;  Warner  V.  Lord   Alvanley;   Savile  v.   Savile,   1 

Daniels,  1  Wood.  &  M.  90,  110;  How-  P.  Wms.  745;  5  Vin.  Abr.  516,  pi.  25. 

ard  V.  Edgell,  17  Vt.  9;  Kidder  v.  In  the  celebrated  case  of  Seymour  v. 

Chamberlin,41Id.62;  Bedel  v.  Loomis,  Delancy,  6  Johns.  Ch.  222,  224,  225, 

11  N.  H.  74;  Lee  v.  Kirby,  104  Mass.  Chan.  Kent  reached  this  conclusion 

420,  428;  Park  v.  Johnson,  4  Allen,  after  a  most  able  and  exhaustive  re- 

259;  Odgood  v.  Franklin,  2  Johns.  Ch.  view  of  all  the  then  existing  author- 

1,  23;  Seymour  v.  Delancy,  3  Cow.  ities.     His  decree  was  reversed  by  a 

445;  Worth  v.  Case,  42  N.  Y.  362;  bare  majority  of  the  court  of  errors, 

Shaddlc  v.  Disborough,  30  N.  J.  Eq.  although  all  the  supreme  court  judges 

370;  Ready  v.  Noakes,  29  Id.  497;  sustained  Chan.  Kent's  views,  S.  C, 

Wintennute  v.  Snyder,  2  Green  Ch.  3  Cow.  445.     See,  also,  Clitherall  v. 

489;  Weljer  v.  Weitling,  18  N.  J.  Eq.  Ogilvie,    1  Desaus.   257;  Gasque  v. 

441;  Harris  v.  Tyson,  12  Harris,  347,  Small,  2  Strobh.  Eq.  72;  Clement  v. 

360;  Davidson  v.  Little,  10  Id.  245,  Held,  9  Sm.  &  Mar.  535. 
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rule.^  When  a  sale  is  made  at  public  auction,  conducted  in  a 
fair  and  open  manner,  with  opportunity  for  real  competition, 
the  rule  is  even  stronger,  for  fraud  can  not  then  be  inferred 
from  any  inadequacy  in  the  price,  without  other  circumstances 
showing  bad  faith.'  The  particular  case  of  selling  an  expec- 
tancy or  reversion  for  an  inadequate  price,  which  is  in  some  re- 
spects an  exception  to  the  foregoing  general  rule,  is  considered 
in  the  subsequent  section. 

§  927.  Gross  Inadequacy  Amounting  to  Fraud. — Al- 
though the  actual  cases  in  which  a  contract  or  conveyance  has 
been  canceled  on  account  of  gross  inadequacy  merely,  without 
other  inequitable  incidents,  are  very  few;  yet  the  doctrine  is 
settled  by  a  consensus  of  decisions  and  dicta,  that,  even  in  the 
absence  of  all  other  circumstances,  when  the  inadequacy  of 
price  is  so  gross  that  it  shocks  the  conscience,  and  furnishes 
satisfactory  and  decisive  evidence  of  fraud,  it  will  be  a  sufficient 
ground  for  canceling  a  conveyance  or  contract  whether  executed 
or  executory.  Even  then  fraud,  and  not  inadequacy  of  price, 
is  the  true  and  only  cause  for  the  interposition  of  equity  and 
the  granting  of  relief.' 

*  This  doctrine  was  first  Introduced  Hendricks,  35  Tex.  225;  Harrison  v. 

by  Lord  Eldon  and  Sir  Wm.  Grant,  Town,  17  Mo.  237;  Cathcart  v.  Kob- 

and  has  since  prevailed  unchallenged  inson,  5  Pet.  263;  Scovill  v.  Barney,  4 

in  England,  and  has  generally  Men  Oreg.  288. 

adoptedin  the  United  States,  although  *  White  v.  Damon,  7  Ves.  20^  per 
not  without  strong  dissent  and  pro-  Lord  Eldon;  Borell  v.  Dann,  2  Hare, 
test  from  individusd  judges.  Coles  v.  440,  450,  per  Wigram,  V.  C;  Ayers 
Trecothick,  9  Ves.  246;  White  v.  v.  Baumgarten,  15  III.  444;  Erwin  v. 
Damon,  7  Id.  30;  Underbill  v.  Hor-  Parham,  12  How.  (U.  S.)  197  (a  debt 
wood,  10  Id.  209;  and  Stilwell  v.  W^il-  of  $260,000  sold  at  sheriiFs  sale  for 
kins,  Jac.  280,  282,  per  Lord  Eldon;  $600).  An  auction  sale  will  be  set 
Burrowes  v.  Lock,  10  Ves.  410,  per  aside,  and  a  ybr^iori  a  specific  perform- 
Sir  Wm.  Grant;  Lowther  v.  Lowther,  ance  will  bo  refused,  when  there  was 
13  Id.  95, 103,  per  Lord  Erskine;  Ck)l-  actual  fraud  in  conducting  it,  or  the 
lier  V.  Brown,  1  Cox,  428;  Griffith  v.  buyer  controlled  it.  Byers  v.  Surget, 
Spratley»  1  Cox,  383;  cited  2  Bro.  Ch.  19  How.  (U.  S.)  303,  309. 
179;  Bower  v.  Cooper,  2  Hare,  408;  Bo-  '  Gwynne  v.  Heaton,  1  Bro.  Ch.  1,9, 
rdl  V.  Dann,  2  Id.  440;  Stephens  t.  j3er  Lord  Thurlow:  **  An  inequality  so 
liotham,  1  K.  &  J.  571;  Callaghan  v.  strong,  gross,  and  manifest,  that  it 
Callaghan,  8  CI.  &  Fin.  374,  401;  Ab-  must  be  impossible  to  state  it  to  a 
bott  V.  Sworder,  4  De  G.  &  Sm.  448;  man  of  common  sense  without  pro- 
Seymour  v.  Delancy,  3  Cow.  445;  Hale  ducing  an  exclamation  at  the  in- 
V.  Wilkinson,  21  Gratt.  75;  Booten  v.  equality  of  it."  Gartside  v.  Isfaerwood, 
Schefifer,  21  Id.  474;  Shaddle  v.  Dis-  iBro.  Ch.  558.  560;Heathcote  v.  Paig- 
borough,  30  N.  J.  Eq.  370;  Ready  v.  non,2ld.  167,  173;  Griffith  v.  Spratley, 
Noakes,  29  Id.  497;  Rodman  v.  Zilley,  1  Cox,  383,  388,  389;  Fox  v.  Mack- 
Saxton,  320;  Lee  v.  Kirby,  104  Mass.  reth,  2  Dick.  689;  Evans  v.  Llewellin, 
420;  W^estem  R.  R.  v.  Babcock,  6  1  Cox,  333;  Stilwell  v.  Wilkins,  Jac. 
Met.  346;  Westervelt  v.  Matheson,  1  280;  Gibson  v.  Jeyes,  6  Vea.  266,  273; 
Hoff.  Ch.  37;  Viele  v.  Troy  &  B.  R.  Underbill  v.  Horwood,  10  Id.  209,  219; 
R.,  21  Barb.  381;  Black  v.  Cord,  2  Coles  v.  Trecothick,  9  Id.  234,  246; 
Harr.  &  G.  100;  Wliite  v.  Thompson,  Morse  v.  Royal,  12  Id.  355,  373;  Pea- 
1  Dev.  &  Bat.   Eq.   493;    Curlin  v.  cock  v.  Evans,  16  Id.  512;  Wood  v. 
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§  928.    Inadequacy  Coupled  isoith  Other  iDequiiable  In- 

oidents. — If  there  is  nothing  but  mere  inadequacy  of  price, 
the  case  must  be  extreme  in  order  to  call  for  the  iuterposition 
of  equity.     Where  the  inadequacy  does  not  thus  stand  alone, 

Abrey,  3  Madd.  417;  Borell  v.  Bann,  eiroDeoas.      The    principle    ia   now 

2  Hare,  440,  4o0;  Rice  y.  Gordon,  II  almost  universally  adopted  that  fraud 

Beav.  265;  Cockell  v.  Tavlor,  15  Id.  is  a/ac<,  inferred  like  other  conclu- 

103,  115;  Summers  v.  Griffiths,  35  Id.  sions  of  fact  from  the  evidence;  no 

27 ;  Falcke  v.  Gray,  4  Drew.  651 ;  James  rule  of  law  can  therefore  be  laid  down 

V.   Morgan,  1  Lev.  Ill  (exorbitancy  as  to  the  amount  of  inadequacy  neces- 

of  price;   the  well-known  horseshoe  eary  to  produce  the  resulting  fraud, 

case,  in  which  a  party  stipulated  to  Inadequacy  of  consideration  may  l»e 

pay  a  sum  resulting  from  doubling  the  evidence  of  fraud,  slight  or  powerful, 

amount  fur  every  nail  in  the  horse*s  according  to   its  amount  and  other 

shoes);  Howard  v.  Edgell,  17  Vt.  9;  circumstances.      When  it  is  satisfac- 

Kidder  v.    Chamberlin,   41    Vt.  62;  tory    and    decisive    evidence — when 

Osgood  V.  Franklin,  2  Johns.  Ch.  1,  from  the  proof  of  inadequacy  the  court 

23;  14  Johns.  527;  Dunn  v.  Chambers,  or  jury  are  convinced  that  fraud  as 

4  Barb.  376;  Worth  v.  Case,  42  N.  a  fact    did    exist,  then  the  relief   is 

Y.  362;  Hodgson  v.  Farrell,  2  McCart.  granted.      Instead    tlierefore    of   re- 

8S;   Gifford  v.  Thorn,  1  Stockt.  Ch.  peating  the  usual  formula  which  has 

702;  Davidson  v.   Little,  10  Harris,  been   handed   down  for  generations, 

245;  Hamet  v.  Dundass,  4  Ban*.  178;  that  the  inadequacy  must  be  concln- 

Sime  V.   Korris,  8  Phila.  84;  Green  sive  evidence  of  fraud,  I  have  said  in 

v.  Thompson,  2  Ired.  £q.  365;  Bar-  the  text  that  it  must  be  satisfactory 

nctt  V.  Spratt,  4  Id.  171;  Butler  v.  and    decisive    evidence;    the    foi-nier 

Haskell,  4  Desau.  651;  Juzan  v.  Toul-  mode  represented  fraud  as  the  result 

min,  9  Ala.  662;  Judge  v.  Wilkins,  of  a  conclusive  legal  presumption;  the 

10  Id.  765;   Morriso  v.  Philliber,  30  latter  treats  it  as  a  conclusion  of  fact 

Mo.   145;  Mitchell  v.  Jones,  50  Id.  drawn    from    the    evidence,    and   is 

438;  Kelly  v.  McGuire,  15  Ark.  555;  therefore  in  perfect  harmony  with  the 

Deaderick  v.  Watkins,  8  Humph.  520;  theory  which  now  prevails  in  most  if 

Coffee  V.  Ruffin,  4  Coldw.  487;  Tally  not  all  of  the  states.     The  following 

V.   Smith,  1  Id.  290;  McCormick  v.  seems  to  be  the  true  rationale  of  the 

Malin,    5    Blackf.    500;    Knobb    v.  doctrines   concerning   inadequacy   of 

Lindsay,  5  Ohio,  468;  Macoupin  Co.  v.  price.     Whenever  it  appears  that  the 

People,  58  III.   191;  Madison  Co.  v.  parties  have  knowingly  and  deliber- 

People,  58  Id.  456;  Case  v.  Case,  26  ately  fixed  upon  any  price,  however 

Mich.  484;  Byers  v.  Surget,  19  How.  great  or  however  small,  there  is  no 

(U.   S.)  303;  Eyre  v.  Potter,  15  Id.  occasion  nor  reason  for  interference  by 

42,  60;  Vcazie  v.  Williams,  8  Id.  1^.  courts,  for  owners  have  a  right  to  sell 

If  the  inadequacy  may  be  so  ex-  property  for  what  they  please,  and 

cessive  as  to  be  ground  for  a  cancclla-  buyers  have  a  right  to  pay  what  they 

tion,   it  may  of  course  be  sufficient  please.     See  Harris  v.  Tyson,  12  Har- 

to  defeat  the  specific  performance  of  ris,  347,  360;  Davidson  v.  Little,  10 

an  executory  contract.     Eastman  v.  Id.  245,  247.     But  where  there  is  no 

Plumer,   46  N.  H.  464;   Graham  v.  evidenceof  such  knowledge,  intention, 

Pancoast,  6  Casey,  89,  97;  Powers  v.  or  delil)eration  by  the  parties,  thedis- 

Mayo,  97  Mass.  180;  and  see  cases  in  proportion  between  the  value  of  the 

preceding  note.  subject-matter  and  the  price  may  be 

The  rule  is  ordinarily  stated  that  so  great  as  to  warrant  the  court  in 

the  inadequacy  must  be  so  ffross  that  inferring  therefrom  the  /act  of  fraud, 

it  is  concluaive  evidence  of  fraud.     It  Such  a  gross  inadequacy  or  dispropor- 

is  so  laid  down  by  earlier  judges,  and  tion  will  call  for  explanation,  and  will 

by  Mr.  Kerr.     The  rule  had  its  origan  shift  the  burden  of  proof  upon  the 

at  a  time  when  fraud  was  generally  party  seeking  to  enforce  the  contract, 

inferred  by  presumptions  of  law,  and  and  will  require  him  to  show  affirma- 

often  by  conclusive  presumptions.    In  tively  that  the  price  was  the  result  of 

the  present  condition  of  tlie  law  on  a  deliberate  and  intentional-  action  by 

the    subject  of    fraud,  this  mode  of  the  parties;  and  if  the  facts  do  prove 

formulating   the    rule   seems    to  be  such  action,  the  fact  of  fraud  will  be 
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but  18  accompanied  by  other  inequitable  incidents,  the  relief  is 
much  more  readily  granted.  But  even  here  the  courts  have  es- 
tablished clearly  marked  limitations  upon  the  exercise  of  their 
remedial  functions,  which  should  be  carefully  observed.  The 
fact  that  a  conveyance  or  other  transaction  was  made  without 
professional  advice  or  consultation  with  friends,  and  was  im- 
provident, even  coupled  with  an  inadequacy  of  price,  is  not  of 
itself  a  sufficient  ground  for  relief,  provided  the  parties  were 
both  able  to  judge  and  act  independently,  and  did  act  upon 
equal  terms,  and  fully  understood  the  nature  of  the  transac- 
tion, and  there  was  no  undue  influence  or  circumstance  of  op- 
pression.'    When  the  accompanying  incidents  are  inequitable 

more  readily  and  clearly  inferred.     I  at  the  making  of  the  contract,  none 

do  not  mean  that  judges  and  jaries  con  arise  from  subsequent  events  or 

are  no  longer  under  any  circumstances  change  of  circumstances.     Mortimer 

aided  by  legal  presumptions  in  deal-  v.  Capper,  I  Bro.  Ch.  156;  Batty  v. 

ing  with  fraud.    Tho  number  of  in-  Lloyd,  1  Vem.  141;  Hale  v.  Wifltin- 

stances,    however,    in    which    legal  son,  21  Gratt.  75;  Lee  v.  Kirby,  104 

presumptions  are  invoked,  has  been  Mass.  420.     The  old  case  of  Savile  v. 

very  much  lessened;  the  issue  of  fraud  Savile,  1  P.  Wms.  745,  was  decided 

or  no  fraud,  is  generally  decided  in  otherwise,  but  has  long  been  overruled 

the  same  manner  as  any  other  issue  of  on    this    point.      See,   however,   the 

fact.  somewhat  remarkable  case  of  Willard 

The  Koman  law  adopted  a  fixed  v.  Tayloe,  8  Wall.  557,  which  was 
standard  by  which  to  aetermine  all  really  an  instance  of  tho  price  becoii  - 
oases  of  inadequacy,  which  was  one  ing  inadec^uate  by  subsequent  events, 
half  of  the  real  value  of  the  subject-  This  rule  is  subject  to  a  certain  modi- 
matter  when  that  consisted  of  immov-  fication  in  suits  for  the  specific  per- 
ablc  property.  If  tlie  price  was  less  formance  of  contracts.  If  a  plaintiff, 
than  one  half  of  tho  real  value,  the  inst«»ad  of  obtaining  his  remedy 
seller  could  compel  the  buyer  to  elect  promptly  as  soon  as  he  was  able, 
either  to  rescind,  restore  the  thing  should  unnecessarily  delay,  and  should 
and  take  back  the  price,  or  to  afiirm  not  bring  a  suit  until,  by  his  delay  or 
and  make  up  the  deficiency.  Code,  change  of  circumstances,  the  price  or 
lib.  14,  tit.  44,  §2;  and  see  Nott  v.  subject-matter  had  become  inade- 
Hill,  2  Chan.  Oaa.  120,  per  Lord  Not-  qaate,  a  specific  enforcement  might 
tington;  Burrowes  v.  Lock,  10  Ves.  -and  generally  would  be  refused. 
470,  474,  i)er  Sir \Vm.  Grant.  Alike  Booten  v.  Scheffer,  21  Gratt.  474; 
method  is  found  in  the  French  law.  Whitakerv.  Bond,  C3N.  C.  290;  Hud- 
Such  arbitrary  rules  are  entirely  con-  son  v.  King,  2  Heisk.  560;  McCarty 
trary  to  the  spirit  of  our  law,  and  our  v.  Kyle,  4  Coldw.  348. 
methods  of  administering  justice.  If  ^  Harrison  v.  Guest,  6  De  G.  M.  & 
the  price  was  less  than  one  half  of  the  G.  424;  8H.  L.  Cas.  481;  Merediths  v. 
value  of  the  subject-matter,  and  there  Saunders,  2  Dow,  514;  Blackie  v. Clark, 
were  no  circumstances  showing  an  in-  15  Beav.  695;  Denton  v.  Donner, 
tention  on  the  part  of  the  vendor  tocon-  23  Id.  285,  291;  Toker  v.  Toker,  31 
fer  a  bounty  or  favor,  the  sale  would  Id.  629;  Dunn  v.  Chambers,  4  Barb, 
doubtless  be  set  aside.  Where  the  cir-  376;  Green  v.  Thompson,  2  Ired.  Eq. 
ciimstances  show  that  a  favor  or  bounty  365;  Juzan  v.  Toulmin,  9  Ala.  6C2; 
was  intended,  the  inference  of  fraud  Scovill  v.  Barney,  4  Greg.  288.  Har- 
is  necessarily  destroyed;  even  a  pure  risou  v.  Guest,  supra,  is  a  very  illus- 
gif  t  would  bo  sustained.  Whalley  v.  trative  case.  An  old  man  of  seventy- 
vVhalley,  1  Meriv.  436.  one,  bedridden,  illiterate,  without  any 

As  to  the  time  of  the  inadequacy,  independent  professional  advice,  and 

in  order  that  it  may  ever  be  fatal,  it  without  consulting  his  friends  or  rel- 

must  exist  at  the  concluding  of  the  atives.  conveyed  property  worth  £400, 

contract.     If  there  was  no  inade^iuacy  for  the    consideration  of  being  pro. 
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and  show  bad  faith,  such  as  concealments,  misrepresentations, 
undue  advantage,  oppression  on  the  part  of  the  one  \vho  ob- 
tains the  benefit,  or  ignorance,  weakness  of  jnind,  sickness,  old 
age,  incapacity,  pecuniary  necessities,  and  the  like,  on  the  part 
of  the  other,  these  circumstances  combined  with  inadequacy  of 
price  may  easily  induce  a  court  to  grant  relief  defensive  or  af- 
firmative. It  would  not  be  correct  to  say  that  such  facts  con- 
stitute an  absolute  and  necessary  ground  for  equitable  interpo- 
sition. They  operate  to  throw  the  heavy  burden  of  proof  upon 
the  party  seeking  to  enforce  the  transaction  or  claiming  the 
benefits  of  it,  to  show  that  the  other  acted  voluntarily,  know- 
ingly, intentionally,  and  deliberately,  with,  full  knowledge  of 
the  nature  and  effects  of  his  acts,  and  that  his  consent  was  not 
obtained  by  any  oppression,  undue  influence,  or  undue  advan- 
tage taken  of  his  condition,  situation,  or  necessities.  If  the 
party  upon  whom  the  burden  rested  should  succeed  in  thus 
showing  the  perfect  good  faith  of  the  transaction,  it  would  be 
sustained;  if  he  should  fail,  equity  would  grant  such  relief 
affirmative  or  defensive  as  might  be  appropriate.^    There  are 

vided  with  board  and  lodging  during  374;  Smith  v.  Kay,  7  H.  L.  Cafl.  750; 

the  rest  of  his  life;  ho  lived  only  six  Dent  v.  Bennett,  4  My.  &  Cr.  269,  273; 

weeks  after  the  conveyance;  his  rep-  Gibson  v.  Russell,  2  Y.  &  G.  Gh.  104; 

resentatives  sought  to  have  the  con-  Prideanx  v.  Lonsdale,  1  De  G.  J.  &  S. 

veyance    set   aside.      The    evidence  433;  Tate  v.  Williamson,  L.  R. ,  2  Gh. 

showed  that  he  had  refused  to  employ  65;  1  Eq.  528;  Rhodes  v.  Bate,  Id.,  1 

professional  advice  for  himself,  that  Id.  252;  Sturge  v.  Sturge,  12  Beav. 

ne  was  able  to  understand  the  nature  229, 244;  Gockcll  v.  Taylor,  15  Id.  103, 

of    the  transaction,   and   that  there  115;  Cooke  v.  Lamotte,  Id.  234;  Gros- 

wero  no  circumstances  of  oppression;  vcnor  v.  Sherratt,  28  Id.  659;  Sum- 

tlio  court  held  that  there  was  not  suf-  mers  v.  Griffiths,  35  Id.  27;  Longmate 

iicicnt  ^ound  to  impeach  the  convey-  v.  Ledger,  2  GiflF.  157;  Powers  v.  Hale, 

ance.     In  Scovill  v.  Barney,   supra^  5  Fost.  (N.  H.)  145;  Howard  v.  Ed- 

vhe  court  said  that  inadequacy  of  con-  eeWf  17  Vt.  9;  Mann  v.  Betterly,  21 

sidcration,  or  mental  weakness,  stand-  Id.  326;  Osgood  v.  Franklin,  2  Johns, 

ing  alone,  will  not  warrant  the  inter-  Gh.  1,  24;  Hall  v.  Perkins,  3  Wend, 

position  of  equity;  but  when  both  are  626;  Kloepping  v.  Stellmacher,  21  N. 

combined,  relief  will  be  granted.     It  J.  Eq.  328  (mistake  and  inadequacy  in 

is,  perhaps,  not  possible  to  reconcile  a  slierifTs  sale);  Graham  v.  Pancoast, 

this  naked  proposition  with  the  au-  6  Casey,  89  (a^e  of  a  party);  Hendcr- 

thorities.  son  v.  Hays,  2  Watts,  148,  151  (intern- 

^  Deane  v.   Rastron,  1   Anstr.  64;  eranceand  weakened  mind);  Campbell 

Lewis  V.  Lord  Lechmere,  10  Mod.  603;  v.  Spencer,  2  Binn.  133  (ditto);  Todd 

Clarkson  v.  Hanway,  2  P.  Wms.  203;  v.   Grove,   33  Md.    188;    Brooke  v. 

Ardglasse  v.  Muschamp,  1  Vem.  236;  Berry,  2  Gill,  83;  McKinney  v.  Pinck- 

Gartside  v.   Isherwood,   1   Bro.   Ch.  ard,  2  Leigh,  149;  Clitherall  v.  Ogil- 

658;  Evans  v.  Llewellin,  1  Cox,  333;  vie,  1  Desau.  257  (one  party  young 

Morse  V.  Royal,  12  Ves.  355,  373;  Pick-  and  inexperienced,  the  other  mature 

ett  v.  Loggon,  14  Id.  231;  Murray  v.  and  cunning);  Neeley  v.  Anderson,  2 

Palmer, 2  Sch.  &  Lef.  474, 486;  Falkner  Strobh.  Eq.  262;  Gasque  v.  Small,  Id. 

v.  O'Brien,  2 Ball  &B.  220;  Griffiths  V.  72;  Bunch  v.  Hurst,  3  Desau.  273; 

Robins,  3  Madd.  191 ;  Wood  v.  Abrey,  Maddox  v.  Simmons,  31  Ga.  612;  Wor- 

3  Id.  417;  Willan  v.  Willan,  2  Dow,  mack  v.  Rogers,  9  Id.  60;  Blackwilder 

274;  (Dollins  y.  Hare,  2  Bligh  N.  S.  v.  Loveless,  21  Ala.  .371  (undue  ad van- 

106;  McDiarmid  v.  McDlarmid,  3  Id.  tage  of  party's  pecuniary  necessities — 
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coses,  however,  which  theoretically  call  for  the  interposition  of 
equity  on  account  of  such  circumstances  of  bad  faith,  as  well  as 
other  forms  of  fraud,  but  in  which  no  relief  can  actually  be 
given;  because  the  contract— conveyance  or  settlement — being 
executed^  the  i^arties  can  not  be  restored  to  their  original  posi- 
tion.' Some  special  rules  as  to  the  effect  of  a  false  statement 
of  the  consideration  in  a  conveyance,  and  as  to  the  evidence  ad- 
missible to  impeach  or  to  sustain  the  consideration  recited,  are 
collected  in  the  foot-note.* 

an  instructive  case) ;  Harrison  v.  Town,  table  incidents  can  not,  in  practice,  be 
17  Mo.  237;  Holmes  v.  Fresh,  9  Mo.  easily  separated  from  the  more  com- 
200;  Gadwallader  y.  West,  48  Id.  483  prehensive  subjects  of  undue  influence 
(physician  and  patient);  Mitchell  v.  and  fiduciary  relations,  aud  will  be 
Jones,  50  Id.  438  (mistake  and  inade-  more  fully  illudtrated  in  the  subse- 
quacy  in  a  partition  sale);  Newland  quent  paragraphs  which  treat  of  those 
V.  Gaines,  1  Heisk.  720;  Benton  y.    topics. 

Shreeve,  4  Ind.  66;  Modisett  y.  John-  '  The  most  striking  illustration  is 
son,  2  Blackf.  431 ;  McCormick  y.  Ma-  that  of  marriage  settlements,  since  the 
lin,  5  Id.  509;  Fish  y.  Lcser,  69  111.  parties  can  not  be  unmarried.  North 
394  (ignorance  and  fear  of  one  party,  y.  Ansell,  2  P.  Wnis.  619. 
concealment  of  yalue  and  undue  ad-  '''See  Kerr  on  Fr.,  p.  191.  A  false 
x-antage  by  the  other,  a  yery  instruct-  statement  of  the  consideration  does 
i  ve  case) ;  Cathcart  y .  Robinson,  5  Pet.  not  necessarily  yi tiate  a  deed.  Bowen 
263;Byer8y.  Surget,  19How.  (U.  S.)  v.  Kirwan.  Lloyd  &  G.  47.  But 
303.  it    may,   in  some    cases,    invalidate 

When  the  inadequacy  appears  in  a  the  entire  transaction.  Boweu  y. 
contract  between  a  parent  and  child,  Kirwan,  supra;  Uppington  y.  Bul- 
or  between  other  near  relatives,  the  len,  2  Dr.  &  War.  184;  Gibson  y.Rus- 
circumstances  may  be  such  that  all  sell,  2  Y.  &  C.  Oh.  1()4.  In  general, 
suspicion  of  fraud  or  hardship  is  re-  where  no  consideration  at  all  is  ex- 
moyed  by  the  fact  of  relationship,  pressed  in  a  deed,  a  party  may  prove 
This  would  especially  be  so  if  the  one  the  actual  consideration  to  support  it; 
obtaining  the  l>enefit,  and  from  whom  and  whereaconfiideration  is  expressed, 
the  inadequate  consideration  comes,  is  a  party  may  proye  any  other  actual 
a  person  who  would  naturally  be  a  re-  consideration  if  not  wholly  inconsist- 
cipient  of  the  other  party's  bounty,  ent  with  that  stated.  Hartoppy.  Har- 
Shepherd  y.  Bevin,  9  Gill,  32,  39,  per  topp,  17  Ves.  184, 192;  Clifford  y.  Tur- 
1  nek,  J. ;  Hays  v.  HollU,  8  Gill,  357;  rell,  1  Y.  &  C.  Ch.  138;  S.  C.  on  app., 
Haines  V.  Haines,  6  Md.  435;  White  y.  14  L.  J.  Ch.  390;  Nixon  v.  Hamilton, 
Thompson,  IDey.&BatEq.  493;  Fripp  2  Dr.  &  WaL  364,  387.  To  this  general 
y.  Fripp,  1  Rice  Eq.  84.  On  the  other  rule  there  is  the  limitation  tliat, 
hand,  m  transactions  between  the  same  where  the  consideration  expressed  in  a 
class  of  parties,  the  circumstances  may  deed  is  impeached  on  account  of  fraud, 
be  such  as  to  raise  a  strong  inference,  the  party  claiming  under  the  conyey- 
if  not  eyen  a  presumption  of  bad  faith,  ance  can  not  sustain  it  by  proying 
The  fact  of  inadequacy  in  a  contract  another  consideration  diffei^nt  from 
between  near  relatives,  and  especially  that  stated.  Clarkson  y.  Han  way,  2  P. 
when  the  party  obtaining  the  benefit  Wms.  203;  Bridgman  y.  Green,  2  Ves. 
ia  in  a  position  of  natuml  superiority  Sen.  627;  Watt  y.  Grove,  2  Sch.  &  Lef. 
aud  command  over  the  other — as  a  492,  601;  Willan  v.  Willan,  2  Dow, 
father  and  child,  an  elder  brother  and  274.  If  a  pecuniary  consideration  is 
younger  sister — might  raise  a  strong  stated  in  the  deed,  and  is  impeached, 
inference  and  even  presumption  of  un-  the  party  can  not  show  and  rely  on  the 
due  influence,  and  thus  call  for  the  in-  consideration  of  blood,  or  love  and  af- 
terposition  of  a  court.  Whelan  y.  fection.  Clarks(m  y.  Hanway,  supra; 
Whelan,  3  Cow.  637;  and  see  Cal-  Willan  y.  Willan,  supra.  If  the  re- 
laghan  y.  Callaghan,  8  CI.  &  Fin.  374.  citals  state  a  pecuniary  considci-ation. 
The  questions  concerning  inadequacy  and  the  operative  part  mentions  love 
of  price  accompanied  by  other  inequi-   and  affection  as  being  in  part  the  con* 
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§929.  n.  Illegal  Ck>ntraots  and  Transactions. —In  this 
subdivision  I  shall  merely  enumerate  the  most  important  kinds 
of  illegal  contracts  and  transactions  which  may  permit  the  inter- 
position of  equity,  with  such  yery  brief  description  as  shall  seem 
necessary.  The  general  subject  of  illegality  in  the  terms  or  the 
consideration,  with  the  special  rules  which  define  its  extent, 
limitations,  and  exceptions,  will  be  found  in  treatises  upon  con- 
tracts to  which  the  reader  is  referred.  The  equitable  jurisdic- 
tion which  may  be  exercised  on  the  occasion  of  such  transactions 
is  described  in  the  following  subdivision.  It  is  sufficient  at 
present  to  say,  that  a  court  of  equity  does  not  aid  a  party  to  en- 
force  an  illegal  transaction  which  is  still  executory,  in  pursuance 
of  the  principle  embodied  in  the  maxim,  ex  turpi  causa  non  oritur 
actio.  It  may,  however,  grant  the  affirmative  relief  of  cancella- 
tion or  injunction  in  such  a  condition,  when  the  defense  would 
not  be  available  at  law.  If  the  contract  has  been  executed  by 
the  payment  of  the  money,  conveyance  or  delivery  of  the  prop- 
erty, and  the  parties  have  equally  participated  in  the  wrong,  and 
are  equally  in  fault,  the  court,  unless  compelled  to  do  so  by 
statute,  does  not  generally  interpose  its  aid.  The  maxims  in 
pari  delicto  potior  est  conditio  possidentis,  and  potior  est  conditio 
defendentis,  are  then  controlling.  Affirmative  relief  is  some- 
times prescribed  by  statute,  as  in  usurious  and  gaming  con- 
tracts. When  the  parties  are  not  in  pari  delicto,  equity  may 
give  affirmative  relief  to  the  one  who  is  comparatively  innocent. 

§  930.  1.  Ck>ntraots  Illegal  because  Contrary  to  Statute. 
I  place  under  this  head  those  few  instances  in  which  the  illegal- 
ity is  wholly  or  chiefly  the  result  of  statutory  prohibition.    Very 

aideration  of  thedeed,  this  discreppiicy  thattheactaaloonBideTation  was  partly 

is  not  sufficient  to  raise  a  presumption  that  rei)resented  in  the  deed  and  partly 

of  fraud.     FiUner  v.  Gott,  4  Bro.  P.  somethiug  else,  since  this  would  he 

C.  230;  Whalley  v.  Whalley,  3  Bligh,  inconsistent    with   the  consideration 

1,  13.     If  the  transaction  on  which  a  stated  on  the  face  of  the  instrument, 

deed  is  represented  to  be  based,  and  Aheame  v.  Hogan,  Drury,  310;  Up- 

the  consideration  for  which  it  purports  pinaton  v.  BuUen,  2  Dr.  &  War.  184; 

to  be  given,  are  stated  untruly,  and  Clifford  v.  Turrell,  1  Y.  &  C.  Ch.  138; 

this   untruth   would  operate  fraud-  Gibson  v.  Russell,  2  Y.  &  C.  Ch.  104. 

ulently,  the  instrument  may  lose  all  of  A  statement  of  a  consideration  where 

its  validity  in  equity,  even  though  it  there  was  actually  none,  or  a  wrong 

can  not  be  attacked  at  law.     Watt  v.  statement   of   the    consideration,  or 

Grove,   2  Sch.  &  Lef.  492,   504.     A  other   suspicious  circumstances  may 

deed  between  parties,  one  of  whom  is  shift  the  Durden  of  proof  from  the 

subject  to  the  influence  of  the  other,  part^  attacking  a  deed  to  the  one  sns- 

should  contain  a  fair   and  truthful  tainmg  it.     Watt  v.  Grove,  2  Sch.  & 

statement  of  the  transaction.     If  the  Lef.  492,  502;  Griffiths  v.  Robins,  3 

statement  of  the  consideration  is  un-  Madd.  191;  Gibson  v.  Russell,  2  Y.  & 

true,  the  instrument  can  not  be  up-  C.  Ch.  104;  Aheame  v.  Hogan,  Drury, 

held.     The  party  seeking  to  uphold  it  310;  Harrison  v.  Guest,  G  De  G.  M.  ft 

can  not  prove,  in  order  to  sustain  it,  G.  424;  8  H.  L.  Gas.  481. 
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many  of  the  contracts  illegal  at  the  common  law,  because  op- 
posed to  public  policy  or  to  good  morals,  have  also  been  brought 
within  the  domain  of  positive  legislation  in  the  various  states; 
and  a  veiy  few  which  are  illegal  by  the  English  common  law, 
are  not  generally  made  so  by  the  law  of  this  country.  The  im- 
portant species  which  fall  under  the  present  head,  are  usurious, 
gaming,  and  smuggling  contracts.  The  policy  of  prohibiting 
usury  has  been  abandoned,  and  the  statutes  concerning  it  re- 
pealed, in  England  and  in  several  of  the  American  states.  In 
some  of  the  states  which  still  adhere  to  the  policy,  the  usurious 
contract  itself,  the  instrument  by  which  it  is  evidenced,  and  all 
its  securities,  are  declared  to  be  utterly  void;  in  others,  the 
stipulation  for  the  usurious  excess  over  the  legal  interest  is 
alone  made  void;  while  in  others  a  further  penalty  is  added  to 
this  usurious  excess.^  Although  at  the  common  law  certain 
kiods  of  contracts  based  upon  wagers  were  not  unlawful,  while 
those  made  upon  a  gaming  consideration  were  illegal,  the  modern 
legislation  of  England  and  of  the  United  States  declares  all 
gaming  and  wagering  agreements,  and  the  instruments  by  which 
they  are  evidenced  or  secured,  to  be  illegal,  null,  and  void.'  The 
subject  of  smuggling  belongs  to  the  exclusive  province  of  the 
national  legislature,  and  forms  a  part  of  the  customs  revenue 
system.  All  contracts  entered  into  in  the  course  of  smuggling 
operations,  or  made  for  the  purpose  of  aiding,  abetting,  or  pro- 
curing smuggling,  are  null  and  void.' 

§  931.  2.  Transactions  Illegal  because  Opposed  to  Pub- 
lic Policy.  A.  Contracts  Interfering  -with  the  Freedom 
of  Marriage. — The  law  of  England  and  our  own  law  regard 

^  Waller  v.  Dalt,  1  Gh.  Gas.  276;  1  cleaxly  within  the  definition  gaming 

Dick.   8;    Barker  v.   Vansommer,    1  contracts  and  therefore  void.    If  they 

Bro.  Gh.  149;  Scott  v.  Nesbit,  2  Id.  are  made  in  good  faith  with  the  in> 

641;     2    Cox,     183;   Bosanqnett    v.  tention  of  actually  selling  and  buying 

Dashwood,    Gas.     temp.    Talb.    38;  certain  specific  stocks  to  be  obtained 

Fanning  v.  Dunham,   6  Johns.   Gh.  by  the  vendor  in   the   future,  they 

122,  142,  143.  have  no  element  of  invalidity.     See 

» Rawden  v.  Shadwell,  AmbL  269;  Story  ▼.   Salomon,    71    N.    Y.  420; 

Woodroffe  v.  Famham,  2  Vem.  291;  Brua's  Appeal,  55  Pa.  St.  294;  Smith 

Da  Gosta  v.  Jones,  Gowp.  729;  Robin-  v.  Bouvier,  70  Id.  325;  Kirkpatrick  v. 

son  y.  Bland,  2  Burr.  1077;  Skipwith  Bonsall,  72  Id.  155;  Maxton  t.  Gheen, 

V.   Strother,  3  Band.  214;   Dade  y.  75  Id.   166;  Gole  v.  Milmine,  88  111. 

Madison,  5  Leigh,  401;  Wilkinson  v.  349.    An  offer  to  pay  a  premium  to 

Tousley,  16  Minn.  299.    The  ordinary  the  owner  of  a  horse  that  shall  ''make 

80-called  time  contracts  puiporting  to  the  quickest  time"  at  an  agricultural 

be  for  the  purchase  of  stocks,  but  in  fair  etc.,   is  not  opposed    to  publio 

reality  wholly  speculatiye,  and  with-  policy,  Alvord  y.  Smith,  63  Ind.  58. 

out   any  intention    to    sell    or   buy  In  Hjuris  v.  White.  81  N.  Y.  532,  and 

specific  stocks,  but  only  to  gain  or  cases  cited,  the  meaning  of   '*bet," 

lose  the  difference  resulting  from  the  "wager, "and  ''stakes, "is determined, 
rise  or  fall  of  tiie  market  price,  are       '  Adams  on  Eq.  360  [175]. 
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ihe  marriage  relation  as  the  very  foundation  of  society.  Since 
the  true  conception  of  marriage  assumes  and  requires  a  per- 
fectly/ree  consent  and  union  of  the  two  spouses,  equity  has, 
from  its  earliest  periods,  treated  all  agreements,  executory  or 
executed,  between  the  immediate  parties  or  between  third  per* 
Bdns,  which  might  directly  or  indirectly  interfere  in  any  degree 
with  this  absolute  freedom,  either  by  promoting  or  restraining 
marriage,  as  opposed  to  public  policy  and  illegal;  and  has 
therefore  declared  them  null  and  void.  Although  a  court  of 
equity  will  apply  this  principle  in  whatever  kind  of  agreement 
the  illegality  may  appear,  yet  there  are  certain  well-defined 
forms  of  these  contracts  which  have  received  judicial  condemna- 
tion. The  following  are  the  most  important:  Marriage  broker- 
age contracts,  by  which  one  party  agrees,  for  a  consideration,  to 
negotiate  or  procure  a  marriage  for  the  other.  Courts  of  equity 
have  condemned  these  agreements  with  an  especial  emphasis. 
They  are  absolutely  void,  without  the  slightest  regard  to  the 
situation  of  the  spouses,  or  the  fitness  of  the  marriage  between 
them  in  the  particular  case.  They  are  so  utterly  null,  that  they 
can  not  be  ratified  and  confirmed;  and  it  has  even  been  held 
that  money  paid  in  pursuance  of  them  may  be  recovered  back.^ 
Contracts  in  restraint  of  marriage. — While  mutual  promises 
by  a  man  and  a  woman  to  marry  each  other  are  of  course  valid, 
although  they  are  thereby  prevented  from  marrying  others, 
agreements  not  to  marry  at  all,  or  not  to  many  any  one  unless 
it  be  the  promisee,  without  any  corresponding  stipulation  by 
that  party,  as  well  as  more  general  forms  of  contract  restraining 
the  freedom  and  power  of  marriage,  are  void.'  Rewards  for 
marriages. — Agreements  to  pay  a  reward  or  compensation  to  a 
parent  or  guardian  for  procuring  or  consenting  to  a  marriage 
with  his  daughter  or  ward,  are  clearly  void.'    Secret  contracts 

^  These  contracts  seem  to  have  been  Cases,  494-499  (4th  Am.  ed.),  note  to 

quite  frequent  at  an  early  day.     Hall  Scott  v.  Tyler. 

V.  Potter,  Shower  P.  C.  76;  3  Lev.  *  Lowe    v.    Peers,    4  Burr.    2225; 

411  (can  not  be  confirmed);  Roche  v.  Baker  v.  White,  2  Vern.  215;  Key  v. 

O'Brien,  1  Ball  &  B.  330,  358  (ditto);  Bradshaw,  2  Id.   102;  Woodhouse  v. 

Smith  V.     Brnning,     2   Vern.     392  Shepley,  2  Atk.  535,  539,  540;  Atkins 

(money  recovered  back);  Goldsmith  v.  Farr,  1  Id.  287;  Cock  v.  Richards, 

V.  Bruning,  1  £q.  Cas.  Abr.  89  (ditto);  10  Ves.  429;  England  v.  Downs,  2 

Cole  V.  Gibson,  1  Ves.  Sen.  503,  606,  Beav.    522;  Phillips  v.    Medbury,  7 

607;  Roberts  v.  Roberts,  3  P.  Wms.  Conn.  668;   Conrad    v.  Williams,  6 

66,  74;  Arundel  v.  Trevillian,  1  Ch.  Hill,  444;    see   2  Eq.  Lead.   Cases, 

Rep.87;Lawv.  Law,  Cas.  temp.  Talb.  494-499. 

140,   142;  Drury  v.  Hooke,  1  Vern.  »  Keat  v.  Allen,  2  Vern.  688;  Strib- 

412;  Vauxhall  Fd'ge  Co.  v.  Spencer,  blehill  v.  Brett,  2  Id.  445;  Peyton  v. 

Jac.  64,  67;  Williamson  v.  Gihon,  2  Bladwell,  1  Id.  240;  Crawford  v.  Bus- 

Sch.  &  Lef.  357;  Boynton  v.  Hubbard,  sell,  62  Barb.  92. 
7  Mass.   112;  and  see  2  £q.   Lead. 
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in  fraud  of  marriage. — Secret  agreements  of  any  kind  or  form, 
concealed  from  one  or  both  of  'the  spouses,  the  object  of  Tvhich 
is  to  promote  a  particular  marriage,  or  to  induce  one  or  both 
the  parties  to  enter  into  a  marriage,  are  plainly  opposed  to  pub- 
lic policy  and  void.*  Secret  agreements  to  marry  between  n 
man  and  woman,  for  the  purpose  of  deceiving  or  misleading  a 
parent  or  relative  of  one  of  the  parties,  have  been  declared 
void.^  Analogous  to  marriage  brokerage  contracts,  and  depend- 
ing upon  the  same  reasons,  are  agreements  to  pay  a  compensa- 
tion to  a  person  for  usiug  his  influence  with  a  testator  to  pro- 
cure a  will,  devise,  or  bequest  to  be  made  in  favor  of  the  prom- 
ising party.' 

§  932.  Agroements  for  a  Separation.— Whatever  may  have 
been  the  opinion  at  an  earlier  day,  it  is  now  thoroughly  settled 
that  agreements  for  a  separation  between  husband  and  wife,  if 
valid  in  form,  made  upon  a  sufficient  consideration,  and  exe- 
cuted by  parties  legally  capable  of  contracting,  are  not  illegal; 
they  will  even  be  specifically  enforced  in  equity,  by  decreeing 
the  execution  of  the  proper  deed,  and  by  restraining  either 
party  from  personally  interfering  with  the  other  in  violation  of 
their  covenants.'  The  agreement,  however,  must  be  made  upon 
a  valuable  consideration  accruing  to  the  husband's  benefit;*  and 

^  Such  cases  most  depend  largely  '  Debenham  v.  Ox,  1  Ves.  Sen.  276. 
upon  their  own  special  circumstances.  While  such  contracts  are  clearly  void, 
Gale  V.  Lindo,  1  Vem.  475;  Redman  agreements  between  the  heirs  or  near 
V.  Bednian,  Id.  343;  Neville  v.  Wil-  relatives  of  a  testator,  in  anticipation 
kinson,  1  Bro.  Ch.  543;  Palmer  v.  of  a  will,  stipulating  to  share  equally 
Neave,  11  Ves.  1C5.  InMcClur^v.  the  property  which  maybe  bequeathed 
Terry,  21  N.  J.  Eq.  225,  a  marriage  to  them,  are  valid,  and  are  rather 
entered  into  in  sport  was  declared  favored  by  courts  of  equity.  Becklcy 
void.  Of  the  same  general  character  v.  Newland,  2  P.  Wms.  182;  Har- 
with  the  contracts  mentioned  in  the  wood  v.  Tooke,  2  Sim.  192;  Wethered 
text,  are  those  contracts  secretly  made  v.  Wethered,  2  Sim.  183. 
for  the  purpose  of  rendering  nugatory  *  Wilson  v.  Wilson,  1  H.  L.  Cas. 
the  stipulations  of  marriage  agree-  538;  5  Id.  40;  14  Sim.  405;  Fletcher  v. 
ments,  or  the  acts  agreed  to  be  done  Fletcher,  2  Cox,  99;  Sanders  v.  Rod- 
in a  negotiation  for  a  marriage,  or  for  way,  22  L.  J.  Ch.  (N.  S. )  230;  Gibba 
the  purpose  of  defrauding  either  or  v.  Harding,  L.  R.,  5  Ch.  336;  8  Eq. 
both  the  spouses  or  their  relatives.  490;  Besant  v.  Wood,  Id.,  12  Ch.  D. 
See  Peyton  v.  Bladwell,  1  Vem.  240;  605;  Hunt  v.  Hunt,  4  De  G.  F.  &  J. 
Turton  v.  Benson,  1  P.  Wms.  496;  221,  235;  McCrocklin  v.  McCrocklin, 
Scott  V.  Scott,  1  Cox,  366;  Dalbiao  v.  2B.  Mon.  370.  See  per  contra,  Aylett 
Dalbiac,  16  Ves,  116,  124;  Morris  v..  v.  Ashton,  1  My.  &  Cr.  105;  Duke  of 
Clarkson,  1  J.  &  W.  107;  Lamlee  v.  Bolton  v.  Williams,  2  Ves.  138. 
Hanman,  2  Vem.  499;  Barret  v.  Wells,  *  Wilson  v.  Wilson,  supra;  Welles- 
Prec.Ch.  131;  Jones  V.Martin, 3 Anstr.  ley  v.  Wellesley,  10  Sim.  256;  Ste- 
882;  Randall  v.  Willis,  5  Ves.  261 ;  Mc-  phens  v.  Olive,  2  Bro.  Ch.  90;  Earl  of 
Neill  V,  Cahill,  2  Bligh,  228;  Stocken v.  Westmeath  v  .Countess  of  Westmeath, 
Stocken,4My.A;Cr.95;Bell V.Clarke,  Jac.  126,  141;  Elworthy  v.  Bird,  2 
25Beav.  437;  Kerr  on  Fr.  216,  217.  S.  &  S.  372;  Hobbs  v.  Hull,  1  Cox, 

*  Woodhouse  v.   Shepley,  2    Atk.  445. 
536;  Cock  v.  Richards,  10  Ves.  429. 
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under  the  strict  common  law  rules,  a  third  person  must  be 
added  as  a  trustee  and  contracting  party  on  behalf  of  the  wife, 
BO  that  the  stipulations  on  her  side  may  be  binding.^ 

'  §  933.  B.  Conditions  and  Limitations  in  Restraint  of 
Marriage. — Intimately  connected  with  contracts  in  restraint  of 
marriage,  and  depending  upon  the  same  principle,  are  condi- 
tions and  limitations  operating  in  like  manner  annexed  to  or 
forming  part  of  testamentary  dispositions,  or  of  family  settle- 
ments, or  similar  gifts.  Although  the  subject,  in  some  of  its 
special  applications  and  phases,  is  still  more  confused  and  un- 
certain than  perhaps  any  other  branch  of  equity  jurisprudence, 
yet  certain  general  rules  have  been  established  beyond  all  far- 
ther controversy.'  Two  propositions  lie  at  the  foundation,  and 
are  recognized  by  all  the  authorities:  (1)  It  is  ordinarily  said 
that  all  conditions  annexed  to  gifts  which  prohibit  marriage 
generally  and  absolutely,  are  void  and  inoperative.  This,  how- 
ever, is  a  very  inaccurate  mode  of  statement,  since  a  condition 
precedent  annexed  to  a  devise  of  land,  even  if  in  complete 
restraint,  will,  if  broken,  be  operative  and  prevent  the  devise 
from  taking  effect.  With  this  limitation  all  conditions  in  gen- 
eral restraint  are  void.  Also,  if  a  condition  is  not  in  absolute 
restraint,  but  is  of  such  form  that  it  will  probably  operate  as 
a  general  prohibition,  it  is,  under  the  same  limitation,  void.' 
(2)  On  the  other  hand,  conditions  annexed  to  testamentary 
or  other  gifts,  in  partial  and  reasonable  restraint  of  marriage, 
are  valid  and  operative;  such,  for  example,  as  that  a  devisee 
or  legatee  should  not  marry  under  age,  or  should  not  marry 
without  the  consent  of  parents,  guardians,  or  trustees,  or  should 

^  Hope  V.  Hope,  26  L.  J.  Ch.  417;  Rennoldaon,  2  Hare,  570;  Connelly  v. 
Wilkes  V.  Wilkes,  %  Dick.  791;  Van-  Connelly,  7  Moo.  P.  C.  438;  Long  v. 
sittart  V.  Vansittart,  4  K.  &  J.  62.  Dennis,  4  Burr.  2052;  Maddox  ▼.  Mad- 
Such  additional  party  would  clearly  dox,  11  Gratt.  804;  Waters  v.  Taze- 
bo  unnecessary  in  many  states  of  this  well,  9  Md.  291.  The  same  is  true  of 
country.  other  conditions  opposed  to  public  pol- 

*  The  direct  civil  law  origin  of  these  icy,  annexed  to  testamentary  gifts, 

rules,  and  also  the  difference  between  «.  g.^  preventing  husband  and  wife 

certain  dogmas  of  the  ci\41  law  and  from  living  together,  tending  to  pro- 

the  corresponding  doctrines  of  English  cure  a  divorce,  and  the  like.    Tennant 

equity,  are  fully  explained  in  Stackpole  v.  Braie,  Tothill,  141;  Brown  v.  Peck, 

V.  Beaumont,  3  Ves.  89,  96,  per  Lonl  1  Eden,  140;  Wren  v.  Bradley,  2  De 

Loughborough,  and  in  Scott  v.  Tyler,  G.  &  Sm.  49;  but  see  Cooper  v.  Rem- 

2  Bro.  Ch.  431;  2  Dick.  712,  j>er  Lord  sen,  5  Johns.  Ch.  459,  which  hardly 

Thurlow.  seems  to  be  sustained  by  the  weight 

'  Scott  V.  Tyler,  2  Bro.  Ch.  431 ;  2  of  authority.  A  condition  that  a  leg- 
Dick.  7)2;  2  Eq.  Lead.  Cas.  429,  475  acy  to  a  daughter  should  cease  if  she 
(4th  Am.  ed.);  Keily  v.  Monck,  3  became  a  nun,  has  been  held  valid,  al- 
lUdg>v.  P.  C.  205,  244,  247,  261;  Her-  though  there  was  no  gift  over.  In  re 
vcy  v.  Asteu,  1  Atk.  361;  Stackpole  Dickson's  Trusts,  1  Sim.  N.  S.  37,46; 
V.  Beaumont,  3  Ves.  SO,  95;  Ilishton  Clavcring  v.  Ellison,  8  De  G.  M.  it  G. 
V.  Cobb,  9  Sun.  615,  619;  Morlcy  v.  662;  7  H.  L.  Cas.  707. 


.       UMTTATIONS  IN  BESTBAINT  OF  MARRIAGB.  430 

not  marry  a  particular  person,  or  a  person  belongin<^  to  a  parti- 
cular religious  commuuion.^  In  the  application  of  these  two 
propositions,  certain  special  rules  have  been  settled  with  more 
or  less  jserlainty  depending  upon  the  facts  of  the  condition  being 
precedent  or  subsequent,  of  there  being  or  not  a  gift  over  upon 
its  breach,  and  of  the  original  gift  to  which  the  condition  is  an- 
nexed being  one  of  real  or  of  personal  estate.'    The  system 

'  Scott  V.  Tyler,  supra;  Stackpole  (HfU  qf  real  or  of  personal  estate. 
V.  Beaumpat,  3  Ves.  89;  YouDge  v.  In  devises  and  other  gifts  of  real 
Fnrse,  8  De  G.  M.  &  G.  750;  Allen  y.  estate,  courts  of  equity  follow  the 
Jackson,  L.  K.,  1  Gh.  D.  309,  reyers-  rules  of  the  common  law  concerning 
iug  S.  C.,  L.  R.,  19  £q.  631;  Desbody  the  operation  of  conditions  generally, 
v.  Bovville,  2  P.  Wms.  547;  Jervis  and  tneir  effects  upon  the  vestinff  and 
V.  DuKe,  1  Vem.  19;  Randal  v.  Payne,  divesting  of  estates.  In  gifts  of  real 
1  Bro.  Gh.'  55;  Glarke  v.  Parker,  19  estate,  therefore,  when  a  condition  in 
Ves.  1;  Dash  wood  v.  Bulkley,  10  Id.  restraint  of  mArriage  is  precedent^ 
229;  LJoyd  v.  Branton,  3  Mcriv.  108;  and  is  broken,  it  prevents  the  estate 
Haughton  v.  Haughton,  1  Moll.  611;  from  vesting  at  all,  whether  the  re- 
Duggan  V.  Kelly,  10  Ir.  Eq.  Rep.  295;  straint  be  absolute  or  partial,  and 
Comer  V.  Slaughter,  20  Ala.  263;  Gray-  whether  there  be  a  ^t  over  or  not. 
don  V.  Graydon,  23  N.  J.  Kq.  229.  When  the  condition  is  subsequent  and 

'  I  add  a  brief  summary  of  these  void,  it  is  entirely  inoperative,  and 
rules,  together  with  some  of  the  most  the  donee  retains  the  property  unaf- 
iinportant  decisions  illustrating  them,  fected  by  its  breach.  When  the  con- 
There  is,  however,  a  very  great  con-  dition  is  subsequent  and  valid,  on  its 
iiict  of  judicial  opinion  with  respect  to  breach  the  donee's  estate  ceases;  if 
their  nature,  extent,  and  operation,  there  is  a  gift  over,  that  gift  takes  ef- 
Some  of  the  ablest  judges  have  con-  feet;  if  there  is  none,  then  it  seems 
fessed  that,  amid  all  the  uncertainty  the  heir  may  re-enter  and  take  the 
resulting  from  a  comparison  of  the  property.  Bertie  v.  Lord  Falkland,  2 
decisions,  each  case  must,  to  a  great'  Gh.Cas.  129;  2Vem.333;2Freem.  220; 
extent,  depend  upon  its  own  circum-  Fry  v.  Porter,  1  Gh.  Gas.  138;  1  Mod. 
stances.  300;  Hervey  v.   Aston,   1  Atk.  361; 

WiteUier  there  is  or  is  not  a  gift  Reynish  v.  Martin,  3  Id.  330;  Long  v. 
over, — If  a  condition  is  in  absolute  Ricketts,  2  S.  &  S.  179;  Gommon- 
restraint  and  therefore  void,  it  could  wealth  v.  Stauffer,  10  Barr.  350;  and 
make  no  difference  whether  there  was  see  2  Eq.  Lead.  Gas.  478-480  (4th 
a  ffift  over  or  not.  Where  there  is  a  Am.  ed.),  Eng.  ed.  notes  to  Scott  v. 
gift  over,  and  the  condition  is  partial   Tyler. 

and  reasonable,  the  gift  over  takes  0\fts  of  pers&nal  estate. — ^In  decid- 
effect  on  a  breach  of  the  condition,  ing  upon  the  effect  of  the  oondi- 
Glarke  v.  Parker,  19  Ves.  1, 13;  Lloyd  tions  when  annexed  to  these  disposi- 
y.  Branton,  3  Meriv.  108,  117,  119;  tions,  courts  of  equity  have  not  fol- 
Stratton  v.  Grymes,  2  Vem.  357;  Bar-  lowed  the  common  law  doctrines  con- 
ton  v.  Barton,  Id.  308;  Wheeler  cemin^  conditions.  Where  the  oon- 
v.  Bingham,  3  Atk.  364,367;  Malcolm  dition  is  subsequent  and  in  unreason - 
v.  O'C^llaghan,  2  Madd.  349,  353;  see  able  restraint,  it  is  void,  and  the 
Poole  V.  Bott,  11  Hare,  33.  Where  legacy  becomes  absolute,  whether 
there  Ib  no  gift  over,  the  condition,  there  is  or  is  not  a  gift  over.  Morley 
although  only  partial,  may  be  inoper-  v.  Rennoldson,  2  Hare,  570;  Bellairs 
ative  and  merely  m  terroremf  and  this  v.  Bellairs,  L.  R.,  18  Eq.  510.  Where 
seems  to  be  the  settled  rule  whenever  the  condition  is  subsequent,  partial, 
the  condition  is  annexed  to  a  bequest  and  reasonable,  and  there  is  a  gift 
of  personal  estate.  Hervey  v.  Aston,  over,  then  it  is  operative,  and  on  its 
1  Atk.  361,  375,  377;  Reynish  v.  breach  the  gift  over  takes  effect.  But 
Martin,  3  Id.  330;  Wheeler  v.  Binff-  under  the  same  circumstances,  if  there 
ham.  Id.  364;  Pullen  v.  Ready,  2  Id.  is  no  gift  over,  then  the  condition  is 
587;  Hicks  v.  Pendarvis,  2  Freem.  41;  regarded  as  inserted  only  in  terroreni; 
Jjong  V.  Dennis,  4  Burr.  2052,  2055;  it  has  no  effect,  and  the  legacy  con- 
Parsons  V.  Winslow,  6  Mass.  169.  tinues  to  be  absolute  even  though  it  be 
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'which  has  been  developed  is  a  partial  compromise  between  the 
technical  common  law  rules  concerning  conditions,  and  the  doc- 
trines of  the  Boman  law  which  made  void  all  attempts  to  restrict 
the  perfect  freedom  of  marriage;  and  like  most  compromises  it 

broken.  Lloyd  v.  Branton,  3  Meriv.  Marvin,  12  Wend.  538;  Stroud  v. 
108,  117;  Marples  v.  Bainbridge,  1  Bailey,  3  Grant's  Cas.  310;  Common- 
Madd.  590 ;  Garret  v.  Pritty,  2  wealth  v.  Stauffer,  10  Barr.  350;  Mc- 
Vem.  293;  Wheeler  v.  Bingham,  3  Cullough's  Appeal,  12  Pa.  St.  197; 
Atk.  364:  Waters  v.  Tazewell,  9  Md.  Hoopes  v.  Dundas,  10  Barr.  75;  Ben- 
291;  Maddox  v.  Maddox,  11  Gratt.  nett  v.  Robinson,  10  Watts.  348; 
804;  Hoopes  v.  Dundas,  10  Barr.  76;  Binnerman  v.  Weaver,  8  Md.  517; 
Mcllvaine  v.  Gethen,  3  Whart.  575;  Goughv.  Manning,26Id.  347;0'Nealo 
Cornell  V.  Lovett,  11  Casey,  100;  v.  Ward,  3  Har.  &  McH.  93;  Collier 
Hotz's  Estate,  2  Wright,  422.  In  the  v.  Slaughter,  20  Ala.  263;  Vance  v. 
case  In  re  Dickson's  Trusts,  1  Sim.  Campbell's  Heirs,  1  Dana,  229;  Holmes 
N.  S.  37,  43,  44,  Lord  Cranworth,  in  v.  Field,  12  III.  424.  When  the  ^ft 
a  very  able  opinion,  expressed  a  strong  is  not  upon  condition,  but  the  devise 
dislike  for  the  notion  of  a  condition  or  legacy  is  Umited  to  bo  during 
being  regarded  as  in  terrorem.  Where  widowhood,  or  until  she  marries,  the 
the  condition  annexed  to  a  bequest  of  disposition  is  generally  held  to  be 
personal  estate  is  precedent,  and  gen-  valid.  Beekman  v.  Hudson,  20  Wend, 
eral  in  its  restraint,  it  is  absolutely  53;  Hotz's  Estate,  2  Wright,  422; 
void,  and  the  legacy  takes  e£fect  noi-  Cornell  v.  Lovett,  11  Casoy,  100; 
withstanding  its  breach.  Morley  v.  Mitchell  v.  Mitchell,  18  Md.  405;  29Id. 
Rennoldson,  2  Hare,  570,  679.  Where  581;Prinfflev.  Dunkley,14Sm.&Mar. 
the  condition  is  precedent,  and  partial  16;  Hughes  v.  Boyd,  2  Sneed,  512; 
and  reasonable,  and  there  is  a  gift  and  see  American  cases  sujrra.  In 
over,  then  on  its  breach  the  mrst  some  cases,  however,  a  condition  sub- 
legacy  does  not  vest,  and  the  gift  over  sequent  in  restraint  of  marriage  by  a 
takes  effect.  Where  the  condition  is  widow,  where  there  was  no  gift  over, 
precedent^  and  partial  and  reasonable,  has  been  held  merely  in  (erroreni; 
and  there  is  no  gift  over,  a  few  cases  see  Parsons  v.  W^inslow,  6  Mass.  169; 
hold  that  the  result  is  exactly  the  same  Hoopes  v.  Dundas,  10  Barr.  75;  Mc- 
as  with  conditions  subsequent  under  Ilvaiue  v.  Gethen,  3  Whart.  575; 
like  circumstances — namely,  that  it  is  Mack  v.  Mulcahy,  47  Ind.  68.  A 
merely  in  terrorem  and  inoperative,  condition  in  restraint  of  the  marriage 
Reynish  v.  Martin,  3  Atk.  330;  Keily  of  the  widow  of  another  person,  not 
v.  Slonck,  3Ridgw.  205,  263;  Malcolm  of  the  testator,  has  been  held  operative, 
v.  O'Callaghan,  2  Madd,  349,  353.  It  Newton  v.  Marsden,  2  J.  &  H.  356; 
is  now  settled,  however,  that  such  a  Allen  v.  Jackson,  L.  R.,  1  Ch.  D.  399. 
condition  is  operative,  and  if  broken  It  has  also  been  held  that  a  condition 
the  legacy  does  not  vest  whether  there  in  restraint  of  the  second  marriage  of 
is  a  gift  over  or  not.  Younge  v.  a  man — the  husband  of  the  testator's 
Furse,  8  De  G.  M.  &  G.  756;  Clifford  niece — is  valid.  Allen  v.  Jackson, 
V.  Beaumont,  4  Russ.  325;  Clarke  v.  L.  R.,  1  Ch.  D.  399,  reversing  S.  C, 
Parker,  19  Vcs.  1,13;  Knight  v.  Cam-  L.  R.,  19  Eq.  631. 
eron,  14Id.  389;  Hemmingsv.  Munck-  LimttcUions  cu  distinguisJied  from 
ley,  1  Bro.  Ch.  303;  and  see  2  £q.  eondltiorw. — ^It  appears  to  be  the  ten- 
Load.  Cas.  480-482.  dency  of  the  English  cases  to  draw  a 
Oonditiona  reiitvaininfj  marriarje  by  material  distinction  between  condi- 
xoidoioB. — Conditions  annexed  to  de-  tions  in  restraint  of  marriage  an- 
vises  and  legacies  restraining  the  nexed  to  testamentay  dispositions, 
testator's  widow  from  manyinff,  have  and  restraints  on  marriage  contained  in 
generally  been  pronounced  vaud  and  the  very  terms  of  the  limitation  of  the 
operative.  Lloyd  v.  Lloyd,  2  Sim.  estate  given,  and  to  hold  such  limit- 
N.  S.  255;  Grace  v.  Webb,  15  Sim.  384;  ations  valid  although  the  restraint  if 
Poole  V.  Bott,  11  Hare,  33;  Shewell  imposed  in  the  form  of  a  condition 
V.  Dwarris,  Johns.  172;  Craven  v.  might  be  void.  See  this  question 
Brady,  L.  R.,  4  Eq.  209;  Parsons  v.  fully  discussed  in  the  English  editor's 


Winslow,   6  Mass.    169;   Phillips  v.    note  to  Scott  v.  Tyler,  2  Eq.  Lead. 
Medbury,  7  Conn.   568;    Chapin  v.    Cas.  483 


483-485;  Evans  v.  Rosser,  2  Hem. 
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has  some  incongruous  features.  If  a  condition  is  precedent  and 
annexed  to  a  gift  of  land,  it  operates  as  at  the  common  law; 
when  broken,  it  prevents  the  estate  from  vesting,  whatever  be 
its  nature;  when  annexed  to  a  gift  of  personal  property,  if  gen- 
eral or  unreasonable,  it  is  wholly  void  and  the  gift  takes  effect; 
if  partial  and  reasonable,  it  is  operative.  When  a  condition  is 
subsequent  and  annexed  to  a  gift  of  land,  if  general,  it  is  void, 
and  although  broken,  the  estate  of  the  donee  continues;  if  par- 
tial and  reasonable,  it  is  operative,  and  on  its  breach  the  estate 
of  the  donee  is  defeated.  When  a  subsequent  condition  is  an- 
nexed to  a  gift  of  personal  property,  if  general,  it  is  void;  if 
partial  and  reasonable,  and  there  is  a  gift  over,  it  is  operative, 
and  upon  its  breach  the  interest  of  the  first  donee  ceases,  and 
the  gift  over  takes  effect;  but  if  there  is  no  gift  over,  then  the 
condition  is  said  to  be  in  terrorem  merely,  and  is  inoperative. 
It  seems  to  be  settled  by  an  overwhelming  weight  of  authority, 
that  limitations  and  conditions,  precedent  or  subsequent,  tend- 
ing to  restrain  the  second  marriage  of  women,  are  valid,  and  by 
the  most  recent  decisions  the  same  rule  has  been  applied  to  the 
second  marriages  of  men.  Where  a  partial  and  reasonable  con- 
dition has  been  imposed  requiring  the  consent  of  certain  per- 
sons to  the  marriage  of  a  donee,  courts  of  equity  are  very  lib- 
eral in  construing  the  provision  so  that  the  gift  shall  not  be  de- 
feated by  a  mere /ormaZ  omission.     Where  the  consent  of  three 

&  MiL  190;  Morley  v.  B.ennoldson,  2  and  apply  them  in  equity,   for  tlie 

Hare,  570, 580;  Heath  v.  Lewis,  3  De  G.  purpose  of  determining  the  validity  of 

M.  &  G.  954;  Webb  v.  Grace,  2  Phil,  restraints  imposed  upon  maniage,  and 

701;  Potter  v.  Kichaixls,  1  Jur.  N.  S.  especially    in    bequests    of    personal 

462;  Little  v.  Birdwell,  21  Tex.  597;  property,  seems  to  violate  the  spirit  of 

Hotz's   Estate,   2  Wright,   422;    see  e<^uity  jurisprudence  in  dealing  with 

nercoJi^raOtisv.  Prince,  10  Gray,  681.  kindred  (][uestions.     It  is  the  settled 

In  my  opinion  this  theory,  as  main*  andfamiharpolicyof  courts  of  equity, 

tainea    by   the    English    courts,    is  except  when  they  are  prevented  by 

directly    opposed    to    the    spirit    of  some  compulsory  legal  dogma,  to  dis- 

equity  jurisprudence.     Undoubtedly  regard  the  mere  form  in  which  the 

the  common  law  rules  are  well  settled  intention  of  parties  is  expressed,  to 

which  establish  a  distinction  between  ascertain  that  intention  as  correctly 

a  limitation  and  a  comlUion  subsequent,  as  possible,  and  then  to  carry  out  tho 

If  land  is  devised  to  a  widow  "for  actual  intention  unrestricted  by  tech- 

and  during  her  widowhood,   and  if  nical  rules  which  relate  solely  to  ex- 

she  marries,"  then  over;  and  in  an-  temal  form.     If  it  is  considered  that 

other  case  land  is  devised  to  a  widow  the  common  law  doctiHues  concerning 

"for  and  during  her  natural  life,  but  limitations  and  conditions  in  disposi- 

if  she  marries,     then  over;    at  the  tions  of  real  estate  are  too  firmly  es- 

common  law  the  nature  and  operation  tablished  to  be  disregarded,  there  is 

of  these  two  dispositions  are  quite  certainly  no  necessity  for  extending 

different.     These  rules  belong  to  the  those  rules  to  dispositions  of  personal 

law  of  conveyancing,  of  future  and  property.     Such  a  course  of  decision 

expectant  estates,  of  contingent  re-  is  not  only  unnecessary,  it  is  improper; 

mainders  and  conditional  limitations;  for  it  tends  to  subvert  some  of  the 

they  are  in  the  highest  degree  ar-  fundamental  principles  of  equity, 
bitrary  and  technical    To  adopt  them 
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trustees  or  gaardians  is  requisite,  the  consent  of  two  without 
consulting  the  third  is  insufficient;  but  if  one  of  the  three  has  re- 
nounced, or  has  never  acted ,  his  consent  is  unnecessary.  Where 
the  consent  of  three  is  required,  and  one  of  them  dies,  the  action 
of  the  other  two  becomes  valid.  And  generally,  "  where  the 
condition  has  become  impossible  by  the  person  dying  whose 
consent  was  necessary  before  marriage,  it  is  an  excuse."^ 
Where  the  required  consent  has  been  refused,  and  the  refusal 
is  alleged  to  be  fraudulent,  or  to  be  the  result  of  any  vicious, 
corrupt,  or  unreasonable  cause  or  motive,  a  court  of  equity  will 
examine  into  the  matter,  and  if  the  fact  is  clearly  established,  it 
will  grant  relief;  the  court  will  not  suiOfer  the  gift  to  be  defeated 
by  such  a  breach  of  the  condition.' 

§  934.  C.  Ck>ntraots  Directly  Belonging  to  and  Affeot- 
ing  Business  Relations. — It  has  been  the  policy  of  the  law  to 
promote  the  freedom  of  engaging  in  and  carrying  on  all  kinds 
of  business  which  are  beneficial  to  the  public,  and  to  maintain 
fairness  and  honesty  towards  the  public  in  all  business  transac- 
tion. The  monopolies  which  were  so  frequent  in  the  early 
periods  of  English  history,  resulted  in  most  instances  from  the 
exercise  of  the  royal  prerogative  or  from  legislation.  The  com- 
mon law  and  equity  would  prevent,  as  far  as  possible,  all  con- 
trivances and  means  by  which  the  public  would  be  deprived  of 
the  skill,  industry,  or  economic  and  productive  labor  of  individ- 
ual citizens,  or  by  which  the  public  would  be  deceived  in  busi- 
ness dealings.  The  following  are  the  important  applications  of 
the  principle:  Contracts  in  restraint  of  trade. — Contracts  in 
general  restraint  of  trade,  whatever  be  their  form  or  the  nature 
and  immediate  object  of  their  stipulations,  are  void  at  law  as 
well  as  in  equity.  The  term  "  general"  is  not  synonymous  with 
*'  universal."  The  criterion  is  the  unreasonableness  of  the  re- 
straint; and  this  is  always  a  matter  of  law  to  be  determined  by 
the  court.  This  unreasonableness  may  be  and  often  is  in  re- 
spect to  the  amount  of  territory  over  which  the  restriction  ex- 
tends; or  it  may  be  in  respect  alone  to  the  number  of  persons 
with  whom  the  trading  is  debarred;  or  in  respect  to  the  duration 

^Clarke  v.  Parker,  19  Vcs.  1,  15,  first  instance,  the  person  is  not  ob* 

16;  Worthington  v.  Evans,  1  S.  &  S.  liged  to  assign  his  reason  for  his  re- 

165;  Graydon  v.  Hicks,  2  Atk.  16;  fusal  to  oonsent.     Clarke  v.  Parker, 

Aislabie  v.  Rice,  3  Maad.,256;  Peyton  19  Ves.  1,  22,  jjer  Lord  Eldon.    The 

V.  Bury,  2  P.  Wms.  626;  Cfrant  v.  Dyer,  English  decisions  concerning  oonsent 

2Dow,  93;  OoUettv.  Collctt,  35  Beav.  under  these  circumstances  are  very 

312,  315.  numerous.     The  questions  are  fully 

''Dash wood  v.  Lord  Bulkeley,  10 Ves.  discussed  in  the  jElinglish  editor's  note 

230,  245;  Ch^rke  v.  Parker,  19  Id.  1,  to  Scott  v.  Tyler,  9,  Eq.  Lead.  Cas, 

IS.    Generally,  however,  and  in  the  486-493. 
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of  the  restraint.  Where  the  agreement  is  thus  yoid,  a  court  of 
equity  may  always  exercise  its  jurisdiction  defensively  by  de- 
feating a  suit  brought  for  the  enforcement  of  the  contract;  or 
affirmatively  by  granting  the  remedy  of  cancellation  or  of  in- 
junction when  the  defensive  remedy  at  law  would  not  be  cer- 
tain, complete,  and  adequate.^    On  the  other  hand,  contracts  in 

^  Since  the  illegality  does  not  de-  cases  are  illustrations:  Mitchel  y.  Rey- 
pend  upon  the  form  of  the  agreement,  nolds,  1  P.  Wms.  181;  1  Smith's  Lead- 
it  is  impossible  to  describe  the  kinds  Cas.  705  (the  leading  case  in  which 
of  contracts  which  might  operate  in  a  the  doctrine  is  carefully  discussed  and 
general  restraint  of  trade  within  the  the  previous  authorities  are  cited); 
principle.  The  simplest  and  ordinary  Morris  v.  Colman,  18  Ves.  436;  Bry- 
species  is  a  contract  between  A.  and  son  v.  Whitehead,  1  S.  &  S.  74;  Kim- 
B. ,  whereby  A.  agrees  not  to  carry  on  berley  v.  Jennings,  6  Sim.  340;  Kemble 
a  trade  within  a  specified  territory,  v.  Kean,  Id.  333;  Harms  v.  Parsons, 
The  principle  extends  to  combinations  32  Beav.  328;  Benwell  v.  Inns,  24  Id. 
among  workmen  for  the  purpose  of  307;  Whittaker  v.  Howe,  3  Id.  383; 
forcing  a  higher  rate  of  wages  from  Allsopp  v.  Wheatcroft,  L.  R.,  15  £q. 
employers,  by  preventing  others  from  59;  Rigby  v.  Connol,  Id.,  14  Ch.  D. 
working  or  l>eing  employed,  etc. ;  an-  482;  Oregon  etc.  Co.  v.  Winsor,  20 
alogous  combinations  and  agreements  Wail.  64;  Alffer  v.  Thacher,  19  Pick, 
among  employers  for  the  purpose  of  51;Bowen  v.  Matheson,  14  Allen,  499; 
forcing  a  lower  rate  of  wages,  by  stip-  Taylor  v.  Blanchard,  13  Id.  370;  Ca- 
nlating  not  to  carry  on  their  business,  rew  v.  Rutherford,  106  Mass.  1 ;  Samp- 
etc. ;  combinations  and  agreements  by  son  v.  Shaw,  101  Id.  145;  Boutelle  v. 
parties  engaged  in  the  same  business  Smith,  116  Id.  Ill;  Lawrence  v.  Kid- 
to  enhance  prices  by  compelling  the  der,  10  Barb.  641,653;  Stanton  v.  Al- 
public  to  deal  with  themselves,  and  len,  5  Denio,  434;  Brewer  v.  Marshall, 
preventing  it  from  trading  with  others  19  N.  J.  Eq.  537;  Morris  Run  eta  Ck>.  v. 
who  are  encaged  in  the  same  employ-  Barclay  CT  Co.,  68  Pa.  St.  173;  Keeler 
roent;  combinations  by  two  or  more  v.  Taylor,  63  Id.  467;  Crawford  v. 
parties  in  the  same  business,  to  jire-  Wick,  18  Ohio  St.  190;  Maguire  v. 
vent  other  persons  from  carrying  on  Smock,  42  Ind.  1;  Gale  v.  Kalamazoo, 
the  business,  and  thus  to  create  a  mo-  23  Mich.  344;  Lonff  v.  Towl,  42  Mo. 
nopoly  for  themselves;  similar  com-  545;  CallaJian  v.  Donnelly,  45  Cal. 
binations  and  agreements  between  152;  More  v.  Bonnet,  40  Id.  251; 
severalparties,  for  the  purpose  of  pre-  Wright  y.  Rider,  36  Id.  342;  Rigby 
venting  some  of  them  from  enga^g  v.  Connol,  L.  R.,  14  Ch.  D.  482,  491 
iu  tiie  business,  so  that  the  other  might  ( "  trades  unions"  held  to  bo  illegal  at 
secure  a  monopoly;  combinations  by  the  common  law,  and  still  illegal  ex- 
several  parties  to  enhance  the  price  of  cept  so  far  as  their  provisions  and  rules 
an  article  by  temporarily  withdrawing  had  been  expresdy  authorized  by  stat- 
it  from  the  market  and  preventing  tnte);  Sampson  v.  Shaw,  101  Mass. 
any  dealing  with  it  bv  the  public  in  145  (an  agreement  to '  *  makke  a  comer** 
open  market,  often  called  "  making  a  in  stocks  held  ille^);  Central  eto.  Co. 
comer;"  cdmbinations  and  agreements  v.  Guthrie,  35  Ohio  St.  666  (an  agree- 
Ix^tween  persons  engaged  in  the  same  ment  by  a  voluntary  association  of 
business  for  the  express  purpose  of  de-  salt  manufacturers  that  no  member 
stroying  competition,  and  thus  defeat-  should  sell  salt  except  on  certain  con- 
ing the  natural  results  of  economic  ditions,  void);  Dethlefs  v.  Tamsen,  7 
laws  when  left  to  their  free  operation.  Daly,  354;  Wiggins  Ferry  Co.  v.  Chi- 
This  last  species  of  aigreement,  so  com-  cago  eto.  R.  R.,  5  Mo.  App.  347  (con- 
mon  at  the  present  day,  and  which  is  tract  between  common  carriers  to  re- 
doing much  to  overthrow  the  entire  fuse  shippers  advantages  of  improve- 
systom  of  economic  science,  in  my  ments  or  new  facilities  for  transporta- 
opinion,  falls  directly  within  the  oper-  tion,  void);  Arnot  v.  Pittston  eto.  Co., 
ation  of  the  general  principle;  more  68  N.  Y.  558  (an  agreement  between 
than  any  other  kind,  perhaps,  it  tends  two  coal  mining  companies  that  one' 
to  defeat  the  freedom  of  trade  which  should  take  all  the  other  should  mine, 
the  principle  protects.    The  f  oUoMcing   and  that  the  latter  should  not  sell  to 
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partial  restraint  of  trade  are  yalid.  To  this  end,  they  must  1>o 
partial  with  respect  to  the  territory  included;  reasonable  with 
respect  to  the  amount  of  territory,  the  circumstances  and  rights 
of  the  party  burdened  and  the  one  benefited  by  the  restriction, 
and  the  number  and  interests  of  the  public  whose  freedom  of 
trading  is  circumscribed;  and  made  upon  a  valuable  and  suf- 
ficient consideration.  The  jurisdiction  of  equity  is  generally 
exercised,  in  respect  to  these  contracts,  for  the  purpose  of  in- 
directly compelling  their  specific  performance,  by  means  of  an 
injunction  preventing  their  violation/  Interfering  with  bidding 
at  auctions. — "Where  property  is  to  be  sold  at  public  auction, 
and  especially  where  the  sale  is  by  order  of  a  court,  or  is  made 
in  the  course  of  governmental  administration,  a  secret  combina- 
tion and  agreement  among  persons  interested  in  bidding,  where- 
by they  stipulate  to  refrain  from  bidding  in  order  to  prevent 
competition  and  to  lower  the  selling  price  of  the  property,  is 

any  third  persons,  void);  Craft  v.  Mo-  delet,  32  Id.  561;  Lange  y.  Work,  2 
Ooaoughy,  79  HI.  346  (a  contract  be-  Ohio  St  519;  Hubbard  v.  Miller,  27 
tween  several  grain  dealers  for  the  Mich.  15;  Lightner  v.  Menzel,  35  Gal. 
purpose  of  forming  a  secret  combina-  452;  Schwalm  v.  Holmes,  49  Id.  66.>; 
lion  to  control  the  price  of  grain,  the  Cal.  Nav.  Co.  v.  Wright,  6  Id.  258; 
caH  of  storage,  and  the  expense  of  Smalley  v.  Greene,  52  Iowa,  241  (con- 
shipmeut,  void).  tract  not  to  engage  in  law  business  in 
^  Mitchel  V.  Ile3molds,  1  Smith's  a  certain  town,  valid);  Dethlefs  v. 
Lead.  Gas.  705,  and  notes.  Such  con-  Tamsen,  7  Daly,  354  (sale  of  a  gootl- 
tracts  are  frequently  made  in  connec-  will  and  agreement  not  to  carry  on  a 
tion  with  a  sale  of  a  business  and  good-  competing  ousiness);  Hedge  v.  Lowe, 
will,  the  vendor  stipulating  that  he  47  Iowa,  137  (sale  of  a  business  and 
will  not  carry  on  the  same  business  good- will  and  contract  not  to  engage 
within  a  specified  distance  from  the  m  the  same  business  in  a  certain  town, 
old  place,  or  for  a  specified  time,  or  for  a  certain  time,  valid);  Goodman  v. 
will  not  solicit  the  old  customers  for  Henderson,  68  Ga.  567  (agreement  to 
tlieir  trade,  and  the  like.  These  kinds  withdraw  from  the  purchasing  of  hides 
of  stipulations  if  reasonable  as  to  ter-  in  a  particular  market,  valid);  Curtia 
ritory  and  time  will  be  enforced  v.  Gokey,  68  N.  Y.  300  (agreeuient  by 
against  the  vendor,  often  by  an  in-  a  retiring  partner  not  to  engage  iu 
junction.  Catt  v.  Tourle,  L.  K.,  4 Ch.  the  business  at  the  place  for  a  certain 
654;  Harms  v.  Parsons,  32  Beav.  328;  time,  or  so  lon^  as  the  other  shall  con- 
Leather  Cloth  Co.  V.  Lorsont,  L.  R.,  tinne  the  busmesa,  valid);  Ellis  v. 
9  Eq.  34.^1;  Carter  V.  Williams,  Id.,  9  Jones,  56  Ga.  504  (a  contract  not  to 
Eq.  678;  Gravely  v.  Barnard,  Id.,  18  carry  on  a  certain  trade  within  a  speci- 
Eij.  518;  Altman  v.  Royal  etc.  Co.,  fied  town,  will  be  enforced).  Analo- 
Id.,  3  Ch.  D.  228;  Ginesi  v.  Cooper,  gous  to  the  ssde  of  a  good- will,  is  t\\e 
Id.,  14  Ch.  D.  596;  Rousillon  v.  Keu-  sale  of  a  trade  secret,  or  secret  recipe 
sillon,  Id.,  14  Ch.  D.  351;  Leg^tt  v.  or  process  of  manufacture,  with  au 
Barrett,  Id. ,  15  Ch.  D.  306  (soliciting  agreement  by  the  vendor  not  to  use 
old  customers  restrained);  Perkins  v.  the  secret  in  his  business,  or  not  to 
Clay,  54  N.  H.  518;  Dean  v.  £2merson,  make  or  vend  articles  by  its  means, 

102  Mass.  480;  Morse  etc.  0>.  v.  Morse,  and  the  like.     Such  a  contract  will  be 

103  Id.  73;  Taylor  v.  Blanchard,  13  enforced  by  enjoining  its  violation. 
Allen,  370;  Gilman  v.  Dwight,  13  Bryson  v.  Whitehead,  1  S.  &  S.  74; 
Gray,  356;  McClurg's  Appeal.  58  Pa.  Benwell  v.  Inns,  24  Beav.  307;  Pea- 
St.  51;  Keeler  v.  Taylor,  53  Id.  467;  body  v.  Norfolk,  98  Mass.  452;  Vick. 
Gillis  V.  Hall,  2  Brews.  342;  Warfield  ery  v.  Welch,  19  Hck.  523. 

V.  Booth,  33  Md.  63;  Guerand  v.  Dan- 
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illegal  according  to  the  Qniform  course  of  decision  in  this 
-country.  Tiie  stipulations  of  the  buyer  to  pay  compensation  to 
tiie  others  in  consideration  of  their  promise  not  to  bid,  or  to 
share  the  property  with  them,  are  void,  and  the  sale  itself, 
made  as  the  result  of  the  combination,  is  also  tainted  with  the 
frauds,  and  will  be  set  aside  at  the  suit  of  the  vendor.^  Where, 
iu  pursuance  of  its  general  policy  of  letting  contracts  for  pub- 
lic works  or  for  supplies  to  the  lowest  bidder,  the  governmental 
officers  issue  proposals  for  bids,  a  secret  combination  and  agree- 
ment among  contractors  to  refrain  from  bidding  and  to  prevent 
competition,  falls  under  the  same  rule  and  is  equally  illegal.' 
Employment  of  puffers. — The  secret  employment  by  the  vendor 
of  one  or  more  persons — called  ''puffers"— to  make  fictitious 
and  collusive  bids  at  an  auction,  and  thus  to  enhance  the  price 
by  an  apparent  competition,  is  clearly  a  wrong  against  the  bona 
Jide  bidders  and  against  the  one  who  finally  becomes  the  pur- 
chaser. Whether  it  is  absolutely  illegal  has  given  rise  to  a  con- 
flict of  decision  between  the  courts  of  law  and  of  equity;  and 
strangely  enough  the  courts  of  law  have  been  more  equitable, 
more  strict  in  maintaining  good  faith,  than  those  of  equity.  A 
vendor  can  always  protect  himself  against  sacrifice  by  an- 
nouncing, as  one  of  the  conditions  of  the  sale,  that  he  reserves 
the  right  to  start  the  bidding  by  nnmiug  an  "up  set"  price  as 
the  minimum,  or  the  right  to  bid  generally,  or  the  right  to  with- 

'  The  Enp^lish  courts  are  said  to  have  a^reemeDt  of  persons  interested  in  the 

taken  a  different  view  and  to  have  bidding,  for  the  purpose    of  having 

lield  such  a  transaction  valid.    Galton  them  all  share  in  the  property  when 

Emuss,  1  Coll.  243;  In  re  Carew's  £s-  bid  off  by  one  of  their  numl>er,  and 

tate,  26  Beav.  187.     The  rule  estab-  not    for  the  purpose  of    preventing 

lishod  by  the  American  courts  is  cer-  competition,  is  not  open  to  the  objeo- 

tainly  a  reasonable  and  just  one.     A  tion  of  illegality,  but  is  valid.     This 

secret  combination  as  described  is  in-  is  probably  all  that  the  English  courts 

trinsically  much  worse  than  the  em-  meant  to  decide  in  the  cases  cited 

ploy ment  of  "  puffers"  by  the  vendor,  supra,     Kearney  v.  Taylor,  15  How. 

Jonesv.  Caswell,  3  Johns.  Cas.  29;  Doo-  (U.  S.)  494;  Phippen  v.  Stickney,  3 

lin  V.  Ward,  6  Johns.  194;  Troup  v.  Met.  384,  387;  Cfoode  v.  Hawkins,  2 

Wood,  4  Johns.  Ch.  228;  Hawley  v.  Cra-  Dev.  Eq.  393;  Nat.  B'k  of  tlie  Metrop- 

n>er,  4  Cow.  717;  Brisbane  v.  Adams,  3  oils  v.  Sprague,  20  X.  J.  Eq.   159. 

N.  Y.  129;  Gardiner  v.  Morse,  25  Me.  '  In  such  a  case,   the  stipulations 

140;  Gttlick   v.  Ward,  6  Halst    87;  among  the  parties  to  the  arrangement 

Hamilton  v.   Hamilton,  2  Kich.  Eq.  for  compensation  to  those  who  with- 

3o5;  Johnston  v.  La  Motte,  6  Id.  347;  hold  their  bids,  or  for  a  sluire  in  the 

Grant  V.   Lloyd, -12  Sm.  &  Mar.  191;  contract  when   awarded,  are  clearly 

Newman  v.  Meek,  1  Freem.  Ch.  441;  void;  and* the  contract  itself  awarded 

Dudley  v.  Little,  2  Ohio,  508;  Plaster  by  means  of  such  combination  might 

v.    Burger,  5  Ind.  232;    Wooton   v.  >je  set  aside.     Weld  v.  Lancaster,  56 

Hinkle,  20  Mo.  290;  Piatt  v.  OUver,  Me.  453;  Atcheson  v.  Mallon,  43  N. 

2  McLean,   267;   Cocks  v.   Izard,   7  Y.    147;  People  v.   Stephens,  71   Id. 

Wall.  559;  Slater  v.  MaxweU,  6  Id.  527;  Stevens  v.  Purrier,  12Kans.  297; 

268;  Trist  v.  Child,  21  Id.  441.     In  Swan  v.  Chorpenning,  20  Gal.  182;  and 

connection  with  this  rule,  there  are  cases  in  last  note, 
decisions  which    hold   that   a    mere 
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draw  the  property.  lu  regard  to  puffing,  two  cases  may  arise: 
(1)  Where  the  sale  is  made  without  auy  preliminary  announce- 
ment at  all;  (2)  Where  it  is  announced  to  be  without  reserve. 
In  the  fifst  case,  the  rule  is  settled  at  law  that  any  puffing,  the 
employment  of  even  one  puffer,  is  illegal  and  renders  the  sale 
voidable  at  the  option  of  the  purchaser.^  Courts  of  equity,  in 
this  case,  allowed  one  puffer;  in  other  words,  puffing  to  the  ex- 
tent of  one  fictitious  bidder  did  not  render  the  sale  voidable.' 
If  ^he  vendor  transgressed  this  limit  and  employed  more  than 
one  puffer,  the  transaction  became  illegal  at  equity  as  well  as  at 
law;  the  fictitious  competition  was  a  fraud  upon  the  bona  Jide 
bidders,  which  rendered  the  sale  Yoidable."  In  the  second 
place,  where  an  announcement  is  made  that ''  the  sale  will  be 
without  reserve,"  or  words  to  that  effect,  this  is  a  pledge  by  the 
vendor  that  the  competition  shall  be  absolutely  free;  the  em- 
ployment of  any  puffing — one  or  more  puffers — ^renders  the  sale 
voidable  in  equity  as  well  as  at  law,  and  of  course  defeats  a 
specific  performance.'  The  subject  is  now  regulated  in  Eng- 
.  land  by  a  recent  statute.^  Fraudulent  trade-marks. — ^Another 
illustration  of  frauds  upon  the  public  in  busu^ess  dealings  con- 

^Thomettv.  Hainea,  15  M.  &  W.  v.  Wall,  10  Beav.  61;  2  PhiL  372; 
867,  372,  per  Parke,  B.;  Crowder  v.  Mortimer  v.  Bell,  L.  R.,  1  Ch.  10; 
Austin,  3  Biiig.  368;  Fuller  v.  Abra>  Dimmock  v.  Hallett,  Id.,  2  Ch.  21; 
hams,  3Brod:  &  B.  116;  6  Moore,  316;  Wood  v.  Hall,  1  Dev.  Eq.  415;  More- 
Green  v.  Bavcratock,  14  C.  B.  N.  S.  head  v.  Hunt,  1  Dev.  Eq.  35;  Nat  B'k 
204;  Howard  v.  Castle,  6  T.  K.,  642;  of  Metropolis  v.  Sprague,  20  N.  J.  Eq. 
Bexwell  v.  Christie,  Cowp.  395;  169;  Davis  v.  Petway,  3  Head.  667; 
Towle  V.  Leavitt,  23  N.  H.  360;  Trust  Williams  v.  Bradley,  7  Heisk.  64; 
▼.  Delaplaine,  3  E.  D.  Smith,  219;  Wicker  v.  Hoppock,  6  Wall.  94; 
Staines  v.  Shore,  16  Pa.  St  200;  Veazie  v.  Williams,  8  How.  (U.  S.) 
Faucett  v.  Currier,  115  Mass.  20;  134;  3  Story,  611,  622.  It  is  prob- 
Williams  y.  Bradley,  7  Heisk.  64.  able  that  most  American  courts  of 
This  rule  is  approved  by  Chan.  Kent  equity  would  now  disregard  this  dis- 
in  2  Com.  638,  539  (5th  ed. )  tinction  between  one  puffer  and  more 

'  Although  this  rule  was  settled,  it  than  one. 
hafl  been  applied  very  reluctantly  in       *  Thomett  v.  Haines,  15  M.  &  W. 

recent  decisions,  and  the  tendency  is  367  and  cases    cited;    Robindon    v. 

evident  both  in  Engknd  and  in  the  Wall,   2    Phil.    372,    375,  per  Lord 

United  States  to  brinff  the  equity  rule  Cottenham;  Meadows  v.   Tanner,   5 

into  an  agreement  with  the  legal  one,  Madd.  34;  Mortimer  v.  Bell,  L.  R.,  1 

even  in  the  absence  of  any  statute.  Ch.  10;  Dimmock  v.  Hallett,  Id.,  2 

Bramley  v.  Alt,  3  Ves,  620;  Smith  v.  Ch.  21;  Gilliat  v.  GUliat,  Id'.,  9  Eq. 

Clarke,    12    Id.   477;    Woodward  v.  60;  Veazie  v.  Williams,  8  How.  (U. 

Miller,  2  Coll.  279;  Flint  v.  Woodin,  S.)  134;  3  Story,  611,  622. 
9  Hare,  618;  Woods  v.  Hall,  1  Dev.       *  30  and  31    Vict,    ch.    48.    This 

Eq.  415.  statute  recites    that  different    rules 

^Thornett  v.  Haines,  15  M.  &  W.  367,  have  prevailed  in  law  and  equity,  and 

372,  per  Parke,  B.;  Bramley  v.  Alt,  that  the  same  rule  should  regulate 

3  Ves.  620;  Conolly  v.  Parsons,  cited  both  jurisdictions.     It  makes  the  em- 

3  Id  625;  Smith  v.  Clarke,  12  Id.  477;  ployment  of  paffing  unlawful  in  every 

Woodward  v.    Miller,  2    Coll.   279;  case,  unless  the  right  to  do  so  has  been 

Flint  V.  Woodin,  9  Hare,  618;  Mead-  expressly  reserved.      See    Gilliat  v. 

0W8  V.  Tanner,  5  Madd.  34;  Robinson  Gilliat,  L.  R.,  9  Eq.  60. 
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sista  in  the  use  of  fraudulent  trade-marks.  The  whole  doctrine 
of  infringement  of  trade-marks  is  based  upon  the  notion  of  mis- 
leading  the  public;  but  thii  phase  of  the  subject  I  do  not  at  present 
touch  upon.  The  fraud  now  referred  to  is  that  of  the  original 
proprietor  of  the  trade-mark,  whose  alleged  right  is  iuvaded  by 
an  infringer,  and  who  seeks  the  protection  of  courts.  If  a 
trade-mark  contains  a  falsehood  on  its  face,  deceiving  the  public, 
and  giving  the  goods  a  character  and  reputation  which  they 
do  not  possess  nor  deserve;  or  if  the  business  of  the  proprietor 
is  itself  illegal,  or  is  knowingly  carried  on  by  him  in  a  false  and 
deceptive  manner,  the  trade-mark  is  in  fact  a  fraud  upon  the 
public;  no  protection  will  be  given  to  the  proprietor  against  an 
infringement.  It  is  added,  however,  that  a  false  representation 
by  the  proprietor,  as  to  a  matter  wholly  collateral  to  his  trade- 
mark, does  not  affect  his  right  to  a  remedy  either  in  equity  or 
at  law.'  Contracts  opposed  to  the  policy  of  some  statute  pre- 
scribing modes  of  certain  business  dealings.'  Contracts  of 
trading  with  alien  enemies.' 

§  935.  D.  Contraots  Afibotlng  Public  Relations.— Con- 
tracts made  for  the  purpose  of  unduly  controlling  or  affecting 
official  conduct,  or  the  exercise  of  legislative,  administrative, 
and  judicial  functions,  are  plainly  opposed  to  public  policy. 
They  strike  at  the  very  foundations  of  government,  and  tend  to 

'Leather  Cloth    Co.   v.  American  v.   Beadon  on  one  point);  Rigby  v. 

Leather  etc.  Co.,  U  H.  L.  Caa.  523,  Gonnol,  Id.,  14  Ch.  D.  482,  491;  John- 

642;Piddmgv.How,  8Sim.477;PeiTy  son  v.  Shrewsbury  etc.  Ry.,  3  De  G. 

V.  Truefitt.  6  Beav.  66;  Flavel  v.  Har-  M.  &  G.  9H,per  Knight  Bruce, L.  J.; 

rison,  lOHare,  467;  Marshall  v.  Roes,  Aubin  v.   Holt,  2  K.   &;  J.   66,  70; 

L.  R.,  8  Eq.  651;  Lee  V.  Haley,  Id.,  Carey  v.   Smith,    11   Ga.   639,    547; 

6  Ch.  155, 158;  Ford  v.  Foster,  Id.,  7  Kelly  v.  Devlin,  68  How.  Pr.  487 ; 

Ch.  611;  Singer  Mfg.  Co.  v.  Wilson,  Cbirke  v.  Omaha  etc.  R.  R.,  5  Keb. 

Id.,  2  Ch.  D.  434;  Siegert  v.  Findla-  314;   Christian  Union  v.  Yount,  11 

ter,  Id.,  7  Ch.D.  801;  Orrv.  Johnston,  Otto,  352;  Oscanyan  ▼.  Winchester 

Id.,  13  Ch.  D.  434;  Civil  Service  etc.  etc.  Co.,  15  Blatch.  C.  C.  79. 
Co.  V.  Dean,  Id.,  13  Ch.  D.  512;  Boul-       >  Seaman  t.  Waddington,  16  Johns, 

nois  V.  Peake,  Id.,  13  Ch.  D.  513.  n.;  510,  opinion  of  Ch.  Kent  and  author- 

Fetridge  v.  Wells,  4  Abb.  Pr.  144;  itiescitedby  him;  Clements  v.  Yturria, 

13  How.  Pr.  385;  Curtis  v.  Bryan,  2  81  N.  Y.  285;  Robinson  v.  Intemat. 

Daly,  312,  317;  Palmer  v.  Harris,  60  Life  Ins.  Co.,  42  Id.  54,  66;  Woods  v. 

Pa.  St.  156;  Heath  v.  Wright,  3  WaU.  Wilder,  43  Id.  164;  Bank  of  N.  O.  v. 

Jr.  141.  Matthews,    49  Id.    12;  Clements  y. 

'  These  cases  depend  each  upon  their  Graham,  24  La.  An.   446;   Hanauer 

own  circumstances.      Such    statutes  v.  Doane,  12  Wall.  342;  Hanauer  v.  i 

often  prescribe  the  kinds  of  business  Woodruff,  16  Id.  439;  Montgomery  v.  ' 

which  can  be  transacted  by  mono-  U.  S.,  15Id.  395;  U.  S.  v.Grossmayer, 

tary  corporations  and  associations,  the  0  Id.  72;  The  Ouachita  Cotton,  6  Id. 

methods  of  transacting,  etc   In  re  Ar-  521;  Sprott  ▼.  U.  S.,  20  Id.  459;  U. 

thurAverageAssoc.,L.  R.,10Ch.542.  S.  v.  Lapene,  17  Id.  602;  Carlisle  v. 

Jn  re  South  Wales  etc.  Co.,  Id.,2Ch.  U.S.,  16  Id.  147.  151;U.  S.  v.  Hucka- 

D.  763;  Sykes  v.  Beadon,  Id.,  11  Ch.  bee,  16  Id.  414;  Titus  v.  U.  S.,  20  Id, 

D.  170,  183,  197;  Smith  v.  Anderson,  475;  Desmare  v.  U.  S.,  3  Otto,  606; 

Id.,  15  Ch.  D.  247  (overruling  Sykea  Whitfield  v.  U.  S.,  2  Otto;,  165. 
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destroy  that  confidence  in  the  integrity  and  discretion  of  public 
official  action  which  is  essential  to  the  preservation  of  civilized 
society.  The  principle  is  universal,  and  is  applied  without  any 
reference  to  the  mere  outward  form  and  alleged  purpose  of  the 
transaction.  If  a  contract  does  unduly  interfere  with  govern- 
mental functions,  or  with  the  relations  of  the  citizen  towards  his 
own  government  in  any  of  its  departments,  whether  the  inter- 
ference be  direct  or  indirect,  such  agreement  is  illegal  what- 
ever form  it  may  have  assumed.  It  is  impossible,  therefore, 
to  mention  all  the  instances  which  properly  come  within  this 
l)rinciple;  the  following  are  some  of  the  most  important  species: 
Contracts  for  the  procurement  of  office. — All  agreements  which 
interfere  with  the  integrity,  discretion,  or  freedom  of  the  elect- 
ing or  appointing  power,  are  illegal/  Contracts  interfering 
with  legislative  proceedings. — Where  a  private  statute,  or  a 
statute  directly  affecting  private  rights,  is.  pending  before  the 
legislature,  a  secret  agreement  between  parties  interested,  which 
if  disclosed  might  have  determined  the  action  of  the  legislature — 
as  for  example  an  agreement  by  one  party  to  withdraw  his 
opposition  in  consideration  of  a  compensation  to  be  paid  by  the 
other — has  been  held  a  fraud  upon  legislation  and  therefore 
void.'    The  doctrine  finds  its  most  important  application  in 

*  This  group  contaiDs  many  varieties;  Becker  v.  Ten  Eydk,  6  Paige,  68; 
contracts  directly  with  the  appointing  Hunter  v.  Nolf,  71  Pa.  St.  282; 
power,  for  the  purpose  of  ootaining  Meguire  v.  Gorwine,  11  Otto»  108 
tlie  otfice  by  means  of  any  reward,  (contract  by  which  A.  agrees  to  pro- 
compensation,  or  consideration;  con-  cure  B.*8  appointment  as  counsel  in 
tracts  by  which  the  applicant  agrees  certain  suits  against  the  United  States, 
to  pay  compensation  to  another,  or  to  and  B.  agrees  to  ^ve  A.  half  of  the  fee 
sluire  the  emoluments  with  him,  in  obtained,  held  void);  Hager  y.  Oatlin, 
consideration  of  his  procuring  the  18fiun,44d;  Gastonv.  Drake,  14Nev. 
office;  contracts  between  opposing  175  (agreement  to  share  the  salary  of 
candidates,  by  which  in  consideration  a  pubUc  office  in  consideration  that 
that  one  withdraws,  or  aids  the  other,  one  partv  shall  use  his  influence^  to 
the  latter  stipulates  to  pay  a  oompen-  secure  the  other's  election,  void); 
sation,  or  to  share  the  emoluments.  Reed  v.  Peper  etc.  Co.,  2  Mo.  App. 
The  form  is  inmiaterial  wherever  the  82  (agreement  by  which  A.  was  to  re- 
purpose  is  to  procure  an  office  by  ceive  part  of  the  salary  of  certain 
private  interference  with  the  freedom  officers,  in  consideration  of  his  for- 
aud  integrity  of  the  appointing  body,  bearing  to  use  his  influence  and  efforts 
The  principle  applies  to  private  offices  to  procure  a  repeal  of  the  statute 
in  corporations,  etc.,  as  well  as  to  creatingtheoffices,  void);  Guernsey  v. 
public  governmental  offices.  Hartwell  Cook,  120  Mass.  501  (contract  for  the 
V.  Hartwell,  4  Ves.  811;  Wallis  v.  sale  of  stock  for  the  purpose  of  pro- 
Duke  of  Portland,  3  Id.  494;  Stevens  curing  one  of  the  parties  to  be  elected 
V.  Bagwell,  15  Id.  139;  Osborne  v.  treasurer  of  the  corporation  illegal). 
Williams,  18  Id.  379;  Law  v.  Law,  3  'The  most  recent  English  decisions, 
r.  Wms.  391;  Cas.  temp.  Talb.  140;  however,  have  modified  this  conclu- 
Morris  v,  MacCullock,  2  Eden,  190;  sion,  by  requiring  not  merely  a  secret 
Hanington  v.  Dn  Chatel,  1  Bro.  Ch.  agreement,  but  one  which  it  was  the 
124;  Boynton  v.  Hubbard,  7  Mass.  duty  of  the  parties  to  disclose  to  the 
112,  119;  Ferris  v.  Adams,  23  Vt.  136;  legislature,     VauxhaU  B'dge  Ca   v. 
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dealing  with  conixacts  for  the  purpose  of  procuring  legislation. 
All  agreements,  in  every  possible  form,  for  the  purpose  of 
securing  or  using  private  and  personal  influence  with  members 
of  a  legislature,  or  of  securing  or  using  labor  and  services  with 
legislators  privately,  personally,  and  individually,  for  the  ob» 
ject  of  obtaining  legislation  either  public  or  private,  are  in  the 
highest  degree  contrary  to  the  fundamental  theory  of  free 
legislative  action.^  Contracts  interfering  with  executive  pro- 
ceedings.— These  are  subject  to  the  same  general  rules  which 
apply  to  similar  agreements  concerning  legislation.  All  agree- 
ments, whether  made  with  officials  or  with  third  persons,  which 
directly  or  indirectly  control  or  interfere  with  the  due  exercise 
of  executive  and  administrative  functions  as  prescribed  or  regu- 
lated by  law,  are  clearly  illegal.*    Contracts  interfering  with 

Earl  Spencer,  2  Madd.  356;  Jac.  64;  tions:  Edward  v.  Grand  June.  Ry., 
Simpson  v.  Lord  Howden,  1  Keen,  1  My.  &  Cr.  650;  Marshall  v.  Bait,  i 
583;  3  My.  &  Cr.  97;  9  a.  &  Fin.  61;  0.  R.  R.,  16  How.  (U.  S.)  314  (a  lead- 
10  A.  &  E.  793;  Earl  of  Shrewsbury  ing  case;  the  opinion  of  Grier,  J.,  is 
V.  North  Staffordshire R'y,L.R.,l  Eq.  an  able  discussion  of  the  doctrine); 
593;  and  see  Mangles  v.  Grand  Dock  Frost  v.  Inhab.  of  Belmont,  6  Allen, 
C.  Co.,  10  Sim.  519.  It  has  been  held  152;  Sedgwick  v.  Stanton,  14  N.  Y. 
that  where  a  statute  has  been  pro-  289;  Nickelson  v.  Wilson,  60  Id.  362; 
cared  by  actual  fraud  upon  the  legis-  Mills  v.  Mills,  40  Id.  543;  Rose  v. 
lature,  equity  may  reUeve,  not  by  Truax,  21  Barb.  361 ;  Smith  v.  Apple- 
setting  aside  the  statute  or  declaring  gate,  3  Zabr.  352;  Clippinger  y.  ilep- 
it  void,  but  by  depriving  the  wrong-  baugh,  5  Watts  &  S.  315;  Miles  v. 
doers  of  the  advantages  acquired  Thome,  38  Cal.  335;  Powell  v.  Ma- 
thereby,  treating  them  as  trustees,  euire,  43  Id.  11 ;  McBratney  v.  Qiand- 
etc.  This  doctrine  must,  I  think,  be  ler,  22  Kans.  692  (where  the  services  are 
confined  within  very  narrow  limits,  partly  those  of  on  attorney  aud  partly 
See  Williamson  v.  Williamson,  3  Sm.  of  a  lobbyist,  but  blended  as  a  single 
&  Mar.  715;  State  v.  Reed,  4  H.  employment,  the  entire  contract  is 
&  McH.  6.  void). 

'  Our  law  permits  a  private  citizen  '  This  group  includes  contracts  with 

to  endeavor  to  influence  a  legislature  officers  themselves  stipulating  for  the 

and  to  obtain  the  enactment  of  a  stat-  omission  or  violation  of  their  official 

lite,  in  an  open  public  maimer,  by  duties,  or  stipulating  for  compensa- 

arguments  directed  to  the  whole  body  tion  other  or  greater  than  the  fees 

or  to  a  committee,  in  the  same  manner  provided  by  law  for  the  performance 

as  arguments  are  presented  to  a  court  of  their  duties;  contracts  with  third 

by  counsel.    To  this  end,  agreements  persons  stipulating  for  their  influence 

for  the  employment  of  an  agent  or  m  procuring  administrative  acts  to  be 

attorney,   upon   a   compensation,   to  done  or  omitted,  and  the  like.     Cooth 

ar^e  before  the  legislature  or  its  com-  v.  Jackson,  6  Ves.  12,  31,  35;  Meth- 

mittees,  or  to  collect  facts,  reasons,  woldv.Walbank,  2  Ves.  Sen.238;Tool 

etc.,  and  present  them  openly  to  all  Co.  v.  Norris,  2  Wall.  45;   Trist  v. 

the  legislature  or  to  its  proper  com-  Child,  21  Id.  441 ;  Nichols  v.  Mudgett, 

mittees,  are  valid.    Agreements  which  32  Vt.  546;  Robinson  v.  Kalbfleisch,  5 

go  beyond  this  line,  and  stipulate  for  T.  &  C.  212;  Cook  y.  Freudenthal,  80 

Srivate  services  to    be  rendered  by  N.    Y.   202;  Hatzfield  y.   Gulden,  7 

ealing    with    individual    legislators  Watts,    152;    Winpenny  v.   French, 

privately  and  personally,  have  been  18  Oliio  St.  469;  Edwards  v.  Estell, 

uuiformly  condemned  by  courts  of  the  48  Cal.  194;  Packard  v.  Bird,  40  Id. 

highest  authority.     The  varieties  of  378;    Swan  v.   Chorpenning,   20  Id. 

such  agreements  are  very  numerous;  182;  Spence  v.  Harv^ey,  22  Id.  337; 

the  fofiowing  cases  furnish  illustra-  Kelly  y.   Devlin,  58  Uow.  Pr,  487i 
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judicial  proceediags. — ^All  agreements  directly  or  indirectly 
preventing  or  controlling  the  due  administration  of  justice,  are 
opposed  to  the  universal  and  most  elementary  principles  of 
public  policy.  Whatever  be  their  form  and  immediate  purpose, 
and  however  innocent  may  be  the  motives  of  the  parties,  they 
are  plainly  invalid.*       ' 

§  936.  3.  Ck>ntraots  Opposed  to  GkK>d  Morals. — It  is  un- 
necessary to  discuss  the  meaning  of  the  phrase  contra  bonos 
mores,  since  the  doctrine  is  familiar.  It  is  enough  to  say  that 
all  agreements  in  which  the  consideration  past  or  future,  or  the 
executory  terms  stipulating  for  acts  to  be  done  or  omitted,  are 
contrary  to  good  morals,  are  illegal  and  void  in  equity,  and 
with  a  very  few  exceptions  at  the  common  law.     This  doctrine 

Macon  v.  Huff,  60  Ga.  221 ;  Berryman  remove,  conceal,  snppress,  or  in  any 
v.  Cincinnati  etc.  R'y,  14  Bosh.  755  way  prevent  the  production  of  docu- 
(contract  with  an  officer  of  a  railroad  mentary  or  other  evidence  at  an  ex- 
company  to  use  his  Influence  to  pro-  pected  trial;  agreements  to  procure 
cure  the  railroad  to  be  located  m  a  witnesses  to  testify  to  a  certain  state  of 
particular  place,  void);  St.  Louis  v.  /acto;  agreements  to  indemnify  sherins 
St.  Louis  etc.  Co.,  5  Mo.  App.  484  (an  and  other  executive  officers  of  a  court 
agreemeut  by  a  corporation  not  to  for  a  u^tYZ/'ui  violation  or  neglect  of  their 
exercise  a  portion  of  the  franchises  official  duty;  and  a  great  variety  of 
granted  to  it  for  public  purposes,  is  others.  Ferris  v.  Adams,  23  Vt.  136; 
invalid);  Western  U.  T.  Co.  v.  Cook  v.  Freudenthal,  80  N.  Y.  202; 
Chicago  etc.  R.  R.,  86  ni.  246;  West,  Winter  v.  Kinney,  1  N.  Y.  365; 
U.  T.  Co.  V.  Atlantic  etc.  T.  Co.,  7  Richardson  v.  Crandall,  .48  Id.  348; 
Biss.  3G7  (contracts  between  a  rail-  Barnard  v.  Vielo,  21  Wend.  88;  Peo- 
road  and  telegraph  company  giving  pie  v.  Mcighan,  1  Hill,  298  (cases  of 
exclusive  ri^ht  of  way  and  of  use,  are  bonds  taken  colore  officii);  Dawkins  v. 
valid);  Denison  v.  Cfrawford  Co.,  48  Gill,  10  Ala.  206;  Odineal  v.  Barry, 
Iowa,  211  (agreement  between  a  24  Miss.  9;  Valentine  v.  Stewart,  15 
county  and  its  agent  for  special  ser-  Cal.  387,  404,  405,  and  cases  cited; 
vices  and  compensation,  held  valid);  Patterson  v.  Donner,  48  Id.  369,  379; 
Reed  v.  Peper  etc.  Co.,  2  Mo.  App.  Speck  v.  Dausman,  7  Mo.  App.  165 
82;  Stanton  v.  £Imbrey,  3  Otto,  548  (agreement  between  the  parties  to  a 
(an  agreement  to  pay  counsel  a  con-  pending  divorce  suit,  neld  void); 
tingent  fee  for  legitimate  professional  Hamilton  v.  Hamilton,  89  HI.  349 
services  in  prosecuting  a  claim  against  (ditto);  Comstock  v.  Adams,  23  Kans. 
the  United  states,  is  valid);  Fowler  v.  513  (an  a^eement  not  to  disturb  a 
Donovan,  79  111.  310  (an  agreement  be-  decree  for  divorce  wrongfully  granted, 
tween  several  persons  to  contribute  invalid);  Bradley  v.  Coolbaugh,  91 
and  pay  for  a  substitute  for  such  of  HI.  148  (a  special  agreement  among 
them  as  should  be  drafted  into  the  the  creditors  of  an  absconding  debtor. 
United  States  military  service,  is  providing  for  judicial  proceedings  in 
valid);  Marsh  v.  Russell,  66  N.  Y.  288;  the  name  of  one  for  the  benefit  of  aU, 
Caton  V.  Stewart,  76  N.  C.  357;  Ash-  held  valid);  Averbeck  v.  Hall,  14 
burner  v.  Parrish,  81  Pa.  St.  52;  and  Bush,  505  (a  contract  to  endeavor  to 
see  cases  of  contracts  made  colore  officii  procure  the  dismissal  of  a  criminal 
in  the  next  following  note.  prosecution,  void);  Breathwit  v. 
^  Under  this  head  are  included  Kogers,  32  Ark.  758;  Lindsay  v.  Smith, 
agreements  with  judicial  officers  re-  78  N".  C.  328;  Mahler  v.  Phcenix  Ins. 
lating  to  and  controlling  their  judicial  Co.,  9  Heisk.  399;  Veramendi  v. 
action;  with  third  persons  stipulating  Hutchins,  48  Tex.  531;  Laing  v.  Mc- 
for  their  personal  influence  in  procur-  Call,  50  Vt.  657;  Wight  v.  Rindskopf, 
ing  judicial  action;  contracts  to  re-  43  Wise.  344;  Ecker  v.  Bohn,  45  Md. 
move  witnesses,  or  in  any  manner  to  278;  Ecker  v.  McAllister,  45  Md.  290; 
prevent  them  from  testifying;  or  to  Glenn  v.  Mathews,  44  Tex.  ^00. 
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applies  in  equitj  whatever  be  the  external  form  of  the  contract, 
or  its  immediate  purpose,  or  the  particular  nature  of  its  illegality. 
Among  the  most  important  and  familiar  illustrations,  are  the 
following.  Contracts  based  upon  the  consideration  either  past 
or  future  of  illicit  sexual  intercourse,  or  stipulating  for  such 
future  intercourse,  or  in  any  manner  promoting  or  furnishing 
opportunities  for  unlawful  cohabitation  or  prostitution.^  Con- 
tracts which  constitute  or  amount  to  champerty  or  maintenance, 
these  being  highly  criminal  at  the  common  law.'  Contracts 
executed  or  executory  given  upon  the  consideration  of,  or  stipu- 
lating for,  the  compounding  a  felony,  the  forbearance  to  prose- 
cute for  a  crime,  or  the  abandonment  of  a  pending  criminal 
prosecution.' 

I  All  contracts  proTiding  for  fatare  policy  of  the  change  may  well  be 
illicit  intercourse,  and  all  unsealed  doubted.  Many  other  ancient  common 
contracts  upon  the  consideration  of  law  rules,  which  modem  civilization 
past  intercourse,  were  void  at  law  as  came  to  re^i^ard  as  merely  arbitrary 
well  as  in  equity.  On  account  of  the  and  oppressive,  are  found  by  expen- 
arbitrary  effect  given  to  a  seal,  con-  enoe,  after  their  abolishment,  to  have 
tracts  based  upon  the  consideration  of  been  wise,  and  based  upon  the  un- 
past  intercourse,  if  sealed,  were  not  changeable  facts  of  human  nature, 
void  at  the  common  law;  and  this  fact  Powell  v.  Knowler,  2  Atk.  224; 
furnished  an  occasion  for  the  exercise  Strachan  v.  Brander,  1  Ekieu,  303, 
of  the  equitable  jurisdiction  in  can-  cited  IS  Yes.  127,  128;  Stevens  v. 
ccling  such  instruments,  since  there  Bagwell,  15  Yes.  139;  Wallis  v.  Duke 
was  no  defense  at  law.  In  most  of  of  J?ortland,  3  Id.  494;  Reynell  v. 
the  states,  where  the  common  law  Sprye,  1  De  G.  M.  &  G.  660;  Knight 
effect  of  the  seal  has  been  abrogated,  v.  Bowyer,  2  De  G.  &;  J.  421 ;  Strange 
or  where  a  seal  is  not  conclusive  evi-  v.  Brennan,  15  Sim.  346;  Hilton  v. 
dence  of  consideration,  this  technical  Woods,  L.  R.,  4  £q.  432;  Sprye  v. 
distinction  can  no  longer  exist  Ben-  Porter,  7  £.  &  B.  58;  3  Jur.  N.  S. 
gon  V.  Nettlefold,  3  Macn.  &  G.  94,  330;  Grell  v.  Levy,  16  C.  B.  N.  S. 
102,  103;  Batty  v.  Chester,  5  Beav.  73;  Earlev.Hopwood,0Id.566;  7  Jur. 
103;  Smyth  v.  Griffin,  13  Sim.  245;  N.  S.  775;  Stanton  v.  Embrey,  3  Otto, 
HUlv.S|)encer,Ambl.  641,836;  Gray  548;  Balhird  y.  Carr,  48  Gal.  74 
V.  Mathias,  5  Yes.  286;  and  cases  (agreement  giving  counsel  an  interest 
cited  ante,  §  402,  n.  (1).  In  the  same  in  or  a  part  of  the  property  to  be  re- 
class  are  leases  of  premises  for  the  covered,  as  a  contmgent  fee  for  his 
purpose  of  being  used  as  houses  of  services  in  a  litigation,  valid);  Hoff- 
proatitution,  or  for  other  known  illegal  man  v.  Yallejo,  45  Id.  564  (ditto); 
objects.  Newby  v.  Sharpe,  L.  R.,  8  Dorwin  v.  Smith,  35  Yt.  69;  Thurston 
Ch.  D.  39;  Riley  v.  Jordan,  122  Mass.  v.  Percival,  1  Pick.  415;  Arden  v. 
231;  Mariatt  v.  Warwick,  19  N.  J.  Patterson,  5  Johns.  Ch.  44;  Thalimer 
£q.  439;  Cutler  v.  Tuttle,  19  Id.  549,  v.  Brinkerhoff,  20  Johns.  386;  Slade 
562;  Sweet  v.  Tinslar,  52  Barb.  271;  v.  Rhodes,  2  Dev.  &  Bat.  £q.  24; 
D'VVolf  V.  Pratt,  42  HI.  198;  Smith  HoUoway  v.  Lowe.  7  Port.  488;  Brown 
V.  White,  L.  R.,  1  £q.  626.  v.  Beauchamp,  5  Mon.  413;  Bryant  v. 

*  The  common  law  rules  concerning  Hill,  9  Dana,  67;  Cardwell  v.  Sprigs, 

champerty  and  maintenance  have  been  7  Id.  36;  Wilhite  v.  Roberts,  4  la. 

greatfy  modified  in  the  United  States,  172;    Coquillard  v.   Bearss,  21  Ind. 

and  to  a  large  extent  abrogated.  Many  479;  Martin  v.  Yeeder,  20  Wise  466. 
agreements     concerning    litigations,       '  This  illegality  affects  not  only  the 

legal     controversies,     and    disputed  main    agreement,   but  all  collateral 

ftlaima^  which  were  condemned  by  the  securities  given  upon  such  considera- 

ancient  law,  are  not  only  sustained  by  tion,  such  as  notes,  bonds,  mortgages, 

the  modern  law  of  this  country,  but  etc.    Johnson  v.*  Ogilby,  3  P.  XVirns. 

4uno  of  frequent  occurrence.    The  good  277;  Shaw  v.  Reed,  30  Me.  105;  Har. 
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§  937.  m.  Equitable  JuzisdioUon  in  Case  of  Illegal 
Ck>ntraets.  Usurious  Contracts. — Equitable  relief  is  granted 
against  usurious  contracts  whether  executory  or  executed,  since 
from  considerations  of  public  policy  the  two  parties  are  not  re- 
garded as  standing  in  pari  delicto.  While  the  contract  is  exec- 
utoiy,  equity  will  not  aid  the  creditor  in  enforcing  it.  If  there- 
fore suit  is  brought  upon  such  an  agreement,  the  borrower  may 
set  up  the  usury  as  a  defense,  without  paying  or  o£fering  to  paj 
the  amount  actually  borrowed,  or  legal  interest  thereon,  and  a 
recovery  will  be  entirely  defeated.  Equity  will  never  assist  a 
party  to  carry  into  effect  his  own  intentional  violation  of  the 
law.^  It  is  well  settled  that  courts  of  equity  will  go  farther,  and 
will  give  all  the  affirmative  relief  which  is  just  to  the  borrower. 
If  the  contract  is  executory  the  borrower  may  obtain  the  remedy 
of  a  surrender  and  cancellation  of  the  securities  which  he  has 
given  for  the  usurious  loan.'  If  the  contract  is  executed,  he 
may  recover  back  the  usurious  amount  paid  in  excess  of  the 
sum  actually  borrowed  and  legal  interest  thereon.'    Thisaffirm- 

rington  ▼.  Bigelow,  11  Paige,  349;  At-  Spain  y.  Hamilton,  1  Wall.  604. 
wood  V.  Fiak,  101  Mass.  363;  Swart-  0*Neil  v.  aeveland,  30  N.  J.  Eq.  273 
zer  V.  Gillett,  1  Chand.  (Wise.)  207,  (one  of  two  executors  loaned  money 
209,  210;  Averbeck  v.  Hall,  14  Bush,  of  the  estate  on  bond  and  mortgage, 
505;  Lindsay  V.  Smith,  78  N.  C.  328  reserving  usury  which  he  appropriated 
(an  agreement  upon  a  single  consider-  to  his  own  use;  on  a  foreclosure  by 
ation  to  do  certain  acts,  not  of  them-  the  executors  on  behalf  of  the  estate, 
selves  illegal,  and  to  stop  a  criminal  held  that  the  usury  could  be  set  up  as 
prosecution,  is  wholly  void);  Laing  v.  a  defense);  Powers  v.  Chaplain,  30  N. 
AlcCall,  50  Vt.  657  (a  contract  of  sale  J.  Eq.  17  (defendant  in  a  foreclosure 
of  chattels  made  in  order  to  prevent  suit  was  let  in  to  answer  on  terms 
a  prosecution  for  forgery  is  void);  which  precluded  him  from  setting  up 
Wight  v..Rindskopf,  43  Wise.  344  (an  usury  as  a  defense;  usury  was  showed 
agreement  to  compromise  a  criminal  by  the  evidence;  held  tliat  Uie  plaint- 
case  arising  under  the  United  States  in  could  only  recover  the  amount 
internal  revenue  laws,  will  not  be  en-  justly  and  equitably  due), 
forced  in  the  state  courts).  As  illus-  '  reters  v.  Mortimer,  4  Edw.  Ch. 
trations  of  somewhat  analagous  con-    279. 

tracts  which  are  not  illegal,  see  '  Bosanqnett  v.  Bashwood,  Cas. 
Breathwit  v.  Ro^rs,  32  Ark.  758  (a  temp.  Talb.  38,  41;  Bawden  v.  Shad- 
promise  not  to  brmg  a  ehnl  action  for  well,  Ambl.  269;  Fanning  v.  Dunham, 
damages  on  account  of  a  tort  which  5  Johns.  Ch.  122, 142,  143,  144;  Davis 
is  also  a  crime,  is  a  valid  consideration  v.  Demming,  12  W.  Va.  246;  Morri- 
of  a  contract,  provided  no  promise  is  son  v.  Miller,  46  Iowa,  84;  Gantt  v. 
involved  not  to  prosecute  or  give  evi-  Grindall,  49  Md.  310  (where  the  usu- 
denceof  the  crime);  Mahler  V.  PhcBnix  rious  interest  already  paid  and  the 
Ins.  Co.,  9  Heisk.  399;  Eckerv.  Bohn,  installments  of  the  principal  paid, 
45  Md.  278;  Ecker  v.  McAllister,  45  together  eqpal  or  exceed  the  an^onnt 
Md.  290.  of  the  actual  loan  secured  by  a  usu- 

^  Mason  v.  Gardiner,  4  Bro.  Ch.  rious  mortgage,  equity  will  restrain 
436;  Fanning  v.  Dunham,  5  Johns,  any  suit  or  proceeding  to  foreclose  the 
Ch.  122;  Hart  v.  Goldsmith,  1  Allen,  mortgage).  See,  also,  cases  cited  in 
145;  Smith  v.  Robinson,  10  Id.  130;  the  next  note.  In  one  or  two  states. 
Union  B'k  v.  Bell,  14  Ohio  St.  200;  by  reason  of  a  statutory  requirement, 
Sporrer  v.  Eifler,  1  Heisk.  633,  636;  it  seems  that  the  borrower  can  recover 
Kukner   v.    Butler,   11    Iowa,    419:   back  the  entire  sum  which  has  been 
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ative  interposition  of  the  court  is  subject,  however,  to  the  prin- 
ciple that  the  plaintiff  must  himself  do  equity.  It  is  a  firmly 
settled  rule,  in  the  absence  of  contrary  statutes,  that  where  a 
borrower,  who  has  not  already  paid  the  debt,  brings  a  suit  for 
affirmative  relief  against  a  usurious  contract,  he  can  obtain  the 
remedy  only  upon  the  condition  of  repaying,  or  oflFering  to  re- 
pay, the  sum  which  is  justly  and  equitably  due  to  his  creditor — 
the  amount  actually  loaned  and  legal  interest.  The  absence  of 
such  an  offer  is  ground  for  defeating  the  suit/  Since  the  ille- 
gality of  usury  is  wholly  the  creature  of  legislation,  the  pro- 
visions of  the  statute  must  furnish  the  rule  determining  the  ex- 
tent, limits,  and  occasion  of  relief.  It  results  from  a  just  in- 
terpretation of  the  legislation,  that  the  right  to  complain  is  a 
personal  one,  belonging  only  to  the  borrower  and  his  repre- 
sentatives; no  other  party  is  entitled  to  relief  defensive  or 
affirmative.  The  doctrine  is,  therefore,  generally  settled,  that 
where  land  subject  to  a  usurious  mortgage  is  conveyed  to  a 
grantee  who  assumes  the  payment  thereof  as  a  part  of  the  con- 
sideration of  the  conveyance,  he  can  not  set  up  the  usury  either 
as  a  defense  to  a  foreclosure,  or  as  a  ground  for  a  cancellation 
of  the  security.  The  same  is  true  of  any  transferee  of  property 
who,  as  a  part  of  the  transaction,  assumes  payment  of  a  usurious 
debt.  For  the  same  reason  a  subsequent  mortgagee  or  incum- 
brancer can  not  defeat  a  prior  incumbrance  or  procure  it  to  be 
set  aside  upon  allegations  of  its  usurious  character.' 

paid,  and  not  merely  the  usurious  ex-  form  a  usurious  security  in  a  state 

CC88.     Wherever  the  usurious  loan  is  where  the  statute  only  avoided  the 

concealed  under  the  appearance  of  a  excess  of  illegal  interest.    Corby  v. 

pretended  sale,  equity  will  look  at  the  Bean,  44  Mo.  379.    In  one  or  two 

real  transaction,  and  give  relief  by  states  the  statute  requires  courts  of 

setting  aside    the    sale.      Waller  v.  equity  to  grant  affirmative  relief  to 

Dalt,  1  Ch.  Gas.  276;  1  Dick.  8;  Bamy  the  borrower,  without  iroposinff  any 

V.  Beak,  2  Id.  136;  Barker  v.  Vansom-  condition  as  above  described.    Bissell 

mer,  1  Bro.  Gh.  149.  v.   Kellogg,  60  Barb.   617;  and  see 

*  Mason  v.   Gardiner,  4  Bro.  Ch.  Gooper  vrxappan,  4  Wise.  376. 
436;  Fanning  v.   Dunham,  5  Johns.       'The  reasons  for  these  conclusions 

Ch.    122;   142,    143,  144;    Rogers    v.  civen  by  different  courts  in  the  fol- 

Bathbun,    I    Id.    367;    Williams  v.  lowing  cases,  are  not  always  the  same; 

Fitzhugh,  37  N.  Y.  444;  Ballinger  v.  but  they  are  not  conflicting.    De  Wolf 

Edwards,  4  Ired.  £q.  449;  Ware  v.  v.  Johnson,  10  Wheat.  367,  392;  Green 

Thompson,  2  Beasley,  66;  Whitehead  v.  Kemp,  13  Mass.  515,  675;  Shufelt 

V.    Peck,    1   Kelly,    140;    Noble    v.  v.  Shufelt,  9  Paige,  137,  145;  Cole  v. 

Walkel*,  32  Ala.  456;  Ruddell  v.  Am-  Savage,  10  Id.  583;  Post  v.  Dart,  8  Id. 

bier,  18  Ark.  369;  Sporrer  v.  Eifler,  1  639,  641;  Morris  v.  Floyd,  5  Barb.  130; 

Hoisk.  633,  636;  Alden  v.  Diossy,  16  Sands  v.  Church,  6  N.  Y.  347;  Merch. 

Hun,  311;  Pumell  v.  Vaughan,  82  N.  Ex.   Bank  v.   Commercial  etc.   Co., 

C.  134;  Campbell  v.  Murray,  62  Ga.  49  Id.  635,  643;  Knickerbocker  Life 

86;  Pickett  v.   Mercb.  Nat.  B'k,  32  Ins.  Co.  v.  Nelson,  78  N.  Y.  137,  150. 

Ark.    346;    Morrison  v.   Miller,    46  and  cases  cited;  Barthet  v.  Elias,  2 

Iowa,   84.     The    same  principle  has  Abb.  N.  C.  364;  Spaulding  v.  Davis, 

been  applied  to  a  lender  seeking  to  re-  51  Vt.  77;  Citizens'  Bk.  v.  Cook,  61 
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§938.  Gaming  Contracts. — In  gaming  contracts,  unlike 
usurious  loans,  it  can  not  be  said  that  one  party  takes  advan- 
tage of  the  necessities  of  the  other,  who  is  in  vinculis;  both  act 
freely  and  are  in  pari  deliclo;  the  general  maxims  therefore 
apply.  While  the  contract  is  still  executory,  a  court  of  equity 
will  not  aid  the  creditor  to  enforce  it,  the  illegality  being  a  per- 
tect  defense  in  equity  as  well  as  at  law.^  After  the  agreement 
has  been  executed  by  the  loser's  payment  of  the  money,  or  by 
a  conveyance  of  land  or  other  property,  equity  will  not  inter- 
fere on  his  behalf  and  decree  a  recovery  back  of  the  money 
paid,  or  a  cancellation  of  the  conveyance  or  assignment,  unless 
perhaps  there  were  circumstances  of  fraud,  oppression,  duress, 
and  the  like,  in  procuring  the  payment  or  transfer,  which  would 
of  themselves  be  a  sui&cient  ground  for  equitable  interposition 
distinct  from  the  mere  illegality.'  Finally,  as  long  as  the  con- 
tract is  still  executory,  equity  has  jurisdiction  to  aid  the  losing 
party  by  ordering  the  written  agreement  and  other  securities  to 

Ga.  177;  Lee  v.  Stiger,  30  N.  J.  Eq.  enforce  the  mortga^,  but  asked  no 
610;  lleed  v.  Eastman,  50  Vt.  67  (a  relief  a^ust  B.  and  C.,  and  made  no 
purchaacr  of  the  mortgaged  property  allegations  showing  that  he  had  ac- 
can  not  set  up  the  defense).  McGuire  cepted  the  agreements  between  A.  and 
V.  Van  Pelt,  55  Ala.  344  (nor  an  as-  them.  Held  that  A.  was  not  debarred 
signeo  of  the  mortgagor);  Pickett  v.  from  setting  up  the  defense  of  usury 
Merch.  Nat.  Bk.,  32  Ark.  340  (nor  a  and  defeating  the  action.  Sec,  also, 
third  person  who  has  assumed  the  Hetdeld  y.  Newton,  3  Saudf.  Ch.  564; 
debt);  Lamoille  Co.  N.  Bk.  v.  Bing-  Hartley  v.  Harrison,  24  N.  Y.  170, 
ham,  50  Vt.  105  (nor  can  a  surety  173;  Schermerhorn  v.  Talman,  14  Id. 
avail  himself  of  usury  paid  by  his  93;  Cope  v.  Wheeler,  41  Id.  303. 
principal);  Heady  v.  Huebner,  46  ^ Bosonquett v.  Dashwood, Cas. temp. 
vVisc.  692  (a  subsequent  mortgagee  Talb.  38,  41;  Adams  v.  Gay,  19  Vt. 
can  not  set  up  usury  in  a  prior  mort-   35S;  Spaulding  v.  Preston,  21  Id.  9; 

fage  as  a  defense  thereto);  Bensleyy.  Adams  v.  Barrett,  5  Ga.  404;  Got-' 
[omier,  42  Id.  631  (nor  can  a  suose-  wait  v.  Ncal,  25  Md.  434;  Pope  v. 
quent  judgment  creditor).  It  seems,  Chafoe,  14  Rich.  Eq.  69;  and  cases  in 
however,  under  the  statutes  of  some  the  two  following  notes, 
states  that  a  subsequent  mortgagee,  'There  were  a  few  early  dicta  and 
when  made  a  defendant  in  a  suit  to  perliaps  decisions  opposed  to  this  con< 
enforce  a  prior  mortgage  given  by  his  elusion;  but  they  have  been  over- 
mortoagor,  may  allege  usury  thereon  ruled.  Bosanquett  v.  Dashwood,  Cos. 
as  a  defense;  see  Union  etc.  Sav.  Inst.  temp.  Talb.  3d,  41;  Rawdon  v.  Shad- 
v.  Clark,  59  How.  Pr.  342.  In  the  well,  Ambl.  209;  Thomas  v.  Cronise, 
recent  case  of  Knickerbocker  Life  Ins.  16  Ohio,  54;  Cowles  v.  Kagiict,  14  Id. 
Co.  V.  Nelson,  78  N.  Y.  137,  A.  gave  38,  55;  Adams  v.  Gay,  19  Vt.  358; 
a  usurious  mortgage  on  certain  land;  Spauldinff  v.  Preston,  21  Id.  9;  Got- 
he  afterwards  conveyed  the  land  sub-  wait  v.  Neal,  25  Md.  434;  Adams  v. 
ject  to  the  mortgage  to  B.,  who  as-  Barrett,  5  Ga.  404;  Pope  v.  Chafee, 
sumed  to  pay  it  as  "  part  of  the  pur-  14  Rich.  Eq.  69;  Paine  v.  France,  26 
chase  price  of  the  premises;"  B.  then  Md.  46;  Weakley  v.  Watkins,  7 
conveyed  the  same  land  to  C.,  subject  Humph.  356,  357;  and  see  Solingcr  v. 
to  the  mortgagee,  who  in  like  manner  Earle,  82  N.  Y.  393,  397,  399.  Where 
assumed  its  payment;  finally  C.  recon-  money  is  loaned  expressly  to  enable 
vcyed  the  land  to  A.,  but  this  con-  the  borrower  to  pay  a  gambling  debt, 
voyance  was  not  subject  to  the  mort-  it  may  be  recovered  back.  Ex  parte 
gage.    The  mortgagee  brought  suit  to   Pyke,  L.  R.,  8  Ch.  D.  754,  756,  757. 
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be  surrendered  up  and  canceled,  and  by  granting  the  ancillary 
remedy  of  injunction  to  restrain  their  negotiation,  transfer,  or 
enforcement;  and  when  the  circumstances  are  such  that  the  de- 
fensive remedy  at  law  would  not  be  equally  certain,  complete, 
and  adequate,  this  jurisdiction  ought  to  be  and  will  be  exer- 
cised. This  conclusion  is  sustained  by  the  highest  authority, 
and  is  in  perfect  accord  with  principle.^ 

§  939.  Other  Illegal  Ck>ntracts.— I  have  already,  in  the 
former  volume,  stated  and  illustrated  the  general  rules  which 
determine  when  relief  will  or  will  not  be  given  in  cases  of  ordi* 
nary  illegal  contracts.  Without  repeating  what  was  there  said, 
I  purpose  to  explain  the  meaning  and  effect  of  ^he  three  maxims 
which  limit  the  exercise  of  the  equitable  jurisdiction,  and  to  as- 
certain and  formulate,  if  possible,  such  conclusions  as  shall  be 

^See  Adams  on  Eq.,  pp.  360,  361,  tionas  firmly  settled.  See,  also,  Chapin 
362  [m.  p.  175],  where  tms  doctrine  is  y.  Dake,  57  IlL  295.  In  Skipwith  v. 
expressly  stated.  Judge  Stx.'y  also  Strother,  3Rand.  214,  itwasneld  that 
lays  down  the  same  rule  in  tue  most  a  court  of  equity  may  enjoin  a  judg- 
positive  manner.  £q.  Jur.,  §  303;  ment  recovered  at  law  on  a  gaming 
Itawden  v.  Shadwell,  Ambl.  269;  contract.  This  decision  necessarily 
WoodrofFe  v.  Famham,  2  Vem.  291.  involves  the  whole  doctrine.  If  the 
In  Lord  Portarlington  v.  Soulby,  3  creditor  may  be  restrained  from  cn- 
Mv.  &  K.  104,  the  plaintiff  had  given  forcing  a  judement,  he  may  certainly 
a  bill  of  exchange  for  money  lost  in  be  restrained  from  proceeding  upon 
gaming,  which  had  been  transferred  to  the  contract  to  obtain  a  judgment; 
thedefendantunder  such  circumstances  and  if  the  remedy  of  injunction  is  con- 
that  he  was  not  a  bona  fide  holder  ceded,  the  iurisdiction  to  order  a  sur- 
without  notice.  Plaintiff  sought  to  render  and  cancellation  can  not  be 
liavo  the  bill  surrendered  and  canceled  consistently  denied.  Whenever  the 
and  the  defendant  enjoined  from  nego-  loser's  contract  is  no  longer  executory, 
tiating  it  and  suing  on  it  at  law.  ThQ  but  he  has  performed  it  by  conveying 
lord  chancellor  held  that  the  jurisdlc-  land  or  other  property,  the  case  is  en- 
tion  was  settled  beyond  a  doubt,  that  tirely  different;  to  relieve  him  would 
the  plaintiff  was  entitled  to  maintain  be  a  violation  of  the  general  maxim, 
the  suit,  and  he  continued  an  injunc*  Acancellationoftheconveyanceisthen 
tiou  which  had  been  granted.  In  properly  denied.  Gowles  v.  Raguet, 
Wynne  v.  Callander,  1  Russ.  293, 296,  14  Ohio,  38,  55;  Thomas  v.  Cronisc, 
297,  plaintiff  lost  money  at  play  to  de-  16  Id.  54.  If  in  these  or  other  cases 
fendant,  and  gave  bills  of  exchange  courts  have  gone  further  and  held  that 
therefor; .  when  they  fell  due  he  re-  equity  has  no  power  to  cancel  an  re- 
newed them  by  giving  others  in  their  ecutory  gaming  security,  they  have 
Elace.  He  brought  a  suit  to  have  the  clearly  misapprehended  and  misap- 
itter  securities  surrendered  and  can-  plied  the  general  maxim,  and  have 
celed.  The  M.  R.  granted  the  relief  reached  a  conclusion  opposed  to  an- 
as asked,  and  the  existence  of  the  ju-  thority  as  well  as  to  principle.  Of 
risdiction  was  hardly  denied  by  coun-  course  the  equitable  jurisdiction  to 
sel,  and  was  regardea  by  the  court  as  ffrant  the  affirmative  relief  of  cancel- 
unquestionable.  The  M.  R.  expressly  hition  will  not  be  ererched  whenever 
declared  the  plaintiff  participfi  crim-  the  losing  party  might  have  a  perfect, 
t;i^,  and  for  that  reason  and  because  certain,  and  adequate  remedy  at  law 
of  his  delay  in  suing  refused  to  give  by  way  of  defense;  it  is  therefore  pecu- 
him  costs.  In  Osbaldiston  v.  Smip-  liarly  appropriate  when  the  gaming 
son,  13  Sim.  513,  securities  giyen  by  securities  consist  of  negotiable  instru- 
the  plaintiff  in  a  gaming  transaction  ments.  It  has  not,  however,  been  en- 
were  decreed  to  be  given  up  and  can-  tirely  confined  to  that  species  of  se- 
celed,  the  V.  C.  treating  the  jurisdic-  curities. 
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sustained  both  by  principle  and  by  aathority.^  These  maxima 
are,  ex  turpi  causa  non  oritur  ojctio^  in  pari  delicto  melior  est  con" 
dUio  possidentis,  or  in  pari  delicto  melior  est  conditio  defendentis. 
What  is  meant  by  the  *'  condition"  of  the  possessor  or  the  de* 
fendant,  which  is  so  much  '*  better" — or,  as  the  maxim  some- 
times reads,  "  stronger"  (potior) — that  it  will  not  be  disturbed? 
Plainly  it  is  not  the  condition  merely  of  an  executory  contract 
having  been  made  and  subsisting  between  the  parties;  the  maxim 
does  not  refer  to  the  condition  of  the  executory  contract  which 
has  been  entered  into  remaining  unaltered  and  unmolested. 
Otherwise,  the  setting  up  the  illegality  as  a  defense  would  be 
prohibited,  for  it  would  directly  violate  the  maxim.  The  defense 
is  always  allowed,  and  this  necessarily  disturbs  the  condition  of 
the  contract.  The  ''  condition"  referred  to  in  the  maxim  is 
clearly  the  condition  of  the  parties  with  respect  to  their  prop- 
erty rights  created  by  or  resulting  frona  the  contract.  If  the 
contract  is  still  executory,  the  promis>jr  is  left  undisturbed  in 
the  possession  of  the  money  or  other  property  which  he  agreed 
to  pay  or  transfer;  if  the  contract  has  been  executed,  the  prom- 
isee is  left  undisturbed  in  the  possession  of  the  money  or  other 
property  which  has  been  paid  or  conveyed  to  him.  This  is  the 
true  meaning  of  the  maxim,  and  it  involves  no  requirement  that 
the  contract,  as  a  mere  executory  instrument ^  should  remain  un- 
molested; it  deals  solely  with  the  rights  flowing,  or  which  would 
flow  from  the  agreement.  The  form,  therefore,  which  correctly 
expresses  the  thought  is,  melior  est  conditio  possidentis;  "  defen- 
dentis"  is  appropriate  only  when  regarded  as  equivalent  to  possi- 
deniis.  The  foregoing  analysis  is  not  a  mere  verbal  discussion. 
Upon  the  true  signification  given  to  '*  condition"  in  the  maxim 
depends  to  a  great  extent  the  doctrine  concerning  affirmative 
equitable  relief  against  illegal  contracts. 

§  940.  In  Pari  Delicto :  Greneral  Rules. — The  proposition 
is  universal  that  no  action  arises,  in  equity  or  at  law,  from  an 
illegal  contract;  no  suit  can  be  maintained  for  its  specific  per- 
formance, or  to  recover  the  property  agreed  to  be  sold  or  deliv- 
ered, or  the  money  agreed  to  be  paid,  or  damages  for  its  viola- 
'tion.  The  rule  has  sometimes  been  laid  down  as  though  it  were 
equally  universal,  that  where  the  parties  are  in  pari  delicto,  no 
affirmative  relief  of  any  kind  will  be  given  to  one  against  the 
other.  This  doctrine,  though  true  in  the  main,  is  subject  to 
limitations  and  exceptions  which  it  is  the  special  object  of  the 

^  Vol  1,  §§401,  402, 403,  and  notea. 
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present  inquiry  to  determine.^  As  applications  of  this  principle, 
the  following  rules  maybe  regarded  as  settled  where  the  parties 
are  in  pari  delicto.  If  the  contract  has  been  Toluntarily  executed 
and  performed,  a  court  of  equity  will  not,  in  the  absence  of  con- 
trolling motives  of  public  policy  to  the  contrary,  grant  its  aid 
by  decreeing  a  recovery  back  of  the  money  paid  or  property  de- 
livered, or  a  cancellation  of  the  conveyance  or  transfer.'  As 
long  as  the  contract  is  executory,  it  can  not  be  enforced  in  anj 
kind  of  action  brought  directly  upon  it;  the  illegality  constitutes 
an  absolute  defense.'    As  an  application  of  the  same  doctrine    I 

^Bo6aDmietty.Da8hwood,Ca8.teinp.  stockholders,  the  corporation  maybe 
Talb.  38;  liovillo  v.  Wilkizison,  1  Bro.  estopped  from  setting  ap  the  illeg^ty 
Gh.  543,  547;  cited  Jac.  67;  Rawden  as  aaefense  to  a  salt  by  the  creditor.  In 
V.  Shodwell,  Ambl.  269;  Astley  v.  re  Cork  etc.  R*y,  L.  R.,  4  Ch.  748; 
Reynolds,  2  Str.  015;  Smith  v.  Brom-  In  re  Magdalena  St.  Nav.  Co.,  Johns, 
le^,  2  Dougl.  696,697,  69S;  Osborne  V.  690.  Where  the  contract  has  been 
W  illiams,  18  Ves.  379;  St.  John  v.  St.  executed,  the  party  in  possession  of 
John,  11  Id.  526, 535,  536;  Knowles  v.  the  proceeds  or  protits  may  be  onablo 
Haiighton,  Id.  168;  Rider  v.  Kidder,  to  set  up  the  illegality  to  defeat  an 
10  Id.  3G0, 366;  Thomson  v.  Thomson,  action  for  an  accountinff,  or  to  recover 
7  Id.  470;  East  I.  Co.  v.  Neave,  5  Id.  the  proceeds,  brought  by  a  third  per- 
173,  181,  184;  Watts  v.  Brooks,  3  Id.  son  entitled  to  the  money.  Gilliam  v. 
612;  Sharp  v.  Taylor,  2  Phil.  801;  Brown,  43  Miss.  641;  Harvey  v. 
Batty  V.  Chester,  5  Beav.  103;  Smith  Vamey,  98  Mass.  118;  Sykes  v. 
v.  White,  L.  R.,  1  Eg.  626;Newby  v.  Beadon,  L.  R.,  11  Ch.  D.  170,  193, 
Sharpe,  Id.,  8  Ch.  D.  39;  Sykes  v.  197,  per  Jessel,  M.  R.;  Worthington 
Beadon,  Id.,  11  Id.  170;  York  v.Mer-  v.  Curtis,  Id.,  1  Ch.  D.  419,  423; 
ritt,  77  N.  C.  213;  Shaw  v.  Carlile,  9  Davies  v.  London  etc.  Co.,  Id.,  8  Ch. 
HeiiBk.  594;  Inhabitants  of  Worcester  D.  469,  477;  Thomson  v.  Thomson,  7 
V.  Eaton,  11  Mass.  368,  375-379;  Ves.  470;  Tenant  v.  Elliott,  1  B.  &  P. 
Wells  V.  Smith,  13  Gray,  207;  Harvey  3;  Farmer  v.  Russell,  1  B.  &  P.  296; 
v.  Vamey,  98  Mass.  118;  Harrington  Sharp  v.  Taylor,  2  Phil.  801;  Joy  v. 
v.  Bigelow,  11  Paige,  349;  Sweet  v.  Campbell,  1  Sch.  &  Lef.  328,339;  Mc- 
Tin8lar,52Barb.271;Solingerv.Earle,  Blair  v.  Gibbes,  17  How.  (U.  S.)  232, 
82  N.  Y.  393;  Marlatt  v.  Warwick.  19  237;  Brooks  v.  Martin,  2  WalL  70,  81 ; 
N.  J.  Eq.  439;  Cutler  v.  Tuttle,  Id.  Tracy  v.  Talmage,  14  N.  Y.  162;  and 
549,  562;  Ownes  v.  Ownes,  23  Id.  60;  see  anie,  vol.  1,  §403  and  note.  It 
Roman  v.  Mali,  42  Md.  513;  Jones  v.  should  be  observed  that  the  defense  of 
Gorman,  7  Ired.  Eq.  21;  Losan  v.  Gig-  illegality  is  allowed  from  motives  of 
ley,  11  Ga.  243;  Gait  v.  Jackson,  9  publio  policy  rather  than  from  a  re- 
Id.  151;  Adams  v.  Barrett,  5  Id.  404;  gard  for  the  interests  of  the  objecting 
D'Wolf  V.  Pratt,  42111.  198;  and  see  party.  When  a  person,  having  actively 
cases  nnder  preceding  paragraphs  con-  participated  in  the  illesnil  transaction, 
cemin^  various  illegal  contracts.  and  having  obtained  all  the  benefit  of 

'Solmger  V.  Earle,  82  N.  Y.  393,  it  from  the  other  party,  refuses  to  per- 

397,  399;  Shaw  v.  Carlile,  9  Heisk.  form  his  own  executory  undertakmg, 

594;  York  v.  Merritt,  77  N.  C.  213.  and  sets  up  the  illegalitv  as  a  defense. 

See  also  cases  cited  in  the  last  note,  his  position  considered  by  itself  is  uu- 

nnder  the  preceding  paragraphs,  and  just;  but  the  law  sustams  it  out  of 

a7i/e  under  §§401, 402.     Several  of  the  regard  to    the  interests  of    society, 

decisions  referred  to  were  rendered  in  The  objection  comes  in  appearance 

actions  at  law;  but  as  these  rules  pre-  from  the  individual  litigant,  but  in 

vail  alike  in  equity  and  at  law,  such  realityfromsociety — ^the  state — speak- 

cases  are  authorities.  ing  through  the  courts.     See  Holman 

'  Ibid.  Tliere  are  a  few  apparent  v.  Johnson,  Cowp.  341,  343,  per  Lord 
exceptions  or  limitations.  If  money  Mansfield;  Wooa  v.  Griffith,  1  Sw. 
has  been  illegally  borrowed  and  used  43.  In  a  suit  for  the  specific  enforce- 
by  a  corporation  with  the  assent  of  its  ment  of  a  contract,  therefore,  if  the 
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merely  in  a  different  form,  while  the  agreement  is  exeoutory, 
courts  of  equity  may  relieve  the  debtor  or  promising  party  by 
ordering  the  written  instrument  and  other  securities  to  be  sur- 
rendered and  canceled,  and  by  granting  the  ancillary  reme« 
dies  of  injunction,  discovery,  and  the  like.  Whenever  the  cir- 
cumstances are  such  that  the  defensive  remedy  at  law  would 
not  be  equally  certain,  perfect,  and  adequate,  this  jurisdiction 
will  be  exercised.  The  equitable  relief  so  conferred  does  not 
\iolate  the  general  maxim  concerning  parties  in  pari  delicto;  on 
the  contraiy,  it  carries  that  maxim  into  effect.  It  has  already 
been  shown  that  the  maxim  rightly  interpreted  does  not  require 
the  condition  of  the  parties  with  respect  to  the  subsisting  executory 
contract,  to  remain  unchanged  and  undisturbed.  The  remedy 
of  cancellation  or  injunction,  under  the  circumstances,  is  simply 
the  equitable  proceeding  identical  with  the  setting  up  the  ille- 
gality as  a  defense  to  defeat  a  recovery  at  law,  and  thus  to  get 
rid  of  the  contract  as  a  binding  executory  obligation.  The 
parties  are  left  undisturbed  as  to  their  property  rights.^ 

illegality  is  not  alleged,  but  is  first  Mr.  Adams  lays  down  this  rule  in  the 
disclosed  by  the  evidence,  the  court  most  positive  manner.  Speaking  of 
will  itself  pursue  the  inquiry,  and  illegal  contracts,  he  says:  *'Its  in* 
dismiss  the  suit  upon  the  fact  being  validity  will  be  a  defense  at  law, 
established:  Parken  v.  Whitby,  T.  £  while  it  remains  unexecuted;  and  part 
R.  36G;  Evans  v.  Richardson,  3  Meriv.  ratione,  if  its  illegal  character  be  not 
4C9.  In  respect  to  the  certainty  with  apparent  on  the  race  of  it,  will  be  a 
which  the  illegality  must  be  es-  ground  for  cancellation  in  equity.  * 
tablished,  in  order  to  be  a  defense  in  *  *  So  long  as  the  contract  con- 
equitable  suits  on  the  contract,  there  tinues  executory,  the  maxim  of  in  pari 
is  some  discrepancy  of  opinion.  By  delicto  does  not  apply;  for  the  nature 
one  theory,  the  agreement  must  ap-  of  the  contract  would  be  a  defense  at 
pear  with  reasonaolo  certainty  to  be  law,  and  the  decree  of  cancellation  is 
legal;  by  the  other,  the  illegality  must  only  an  equitable  mode  of  rendering 
be  clearly  shown  by  convincing  evi-  that    defense    efifectual:"    Batty    v. 

dence.     In  Johnson  v.    Shrewsbury  Chester,  5  Beav.  103;  W v.  B , 

etc.  R'y,  3  DeG.  M.  &  G.  914,  923,  32  Beav.  574.    Insuch  cases  the  party 

Knight  Bruce,  L.  J.,  said :  "The  court  can  obtain  and  should  ask  nothing  but 

must  be  satisiied  that  there  was  not  a  a  mere  cancellation.   If  his  allegations 

reasonable  ground  for  contending  that  show  that  he  still  relies  upon  the  pro- 

it  [i.   e,   the  contract]  is    illegal  or  visions  of  the  illegal  contract  for  any 

against  the  policy  of  the  law/'    In  relief   growing   out    of   it,  whether 

Aubin  V.  Holt,  2  K.  &  J.  66,  70,  V.  specific  performance,  reformation,  or 

C.  Page  Wood  (Lord  Hatherley)  said:  pecuniary  recovery,  the  court  will  re- 

**The  agreement  must  be  legal  or  il-  fuse  all  aid:  Batty  v.  Chester,  suvra, 

legal;  and  it  is  not  within  the  dis-  In  W v.  B ,  a  mortgage  given 

cretion  of  the  court  to  refuse  specific  upon  a  grossly  immoral  consideration 

performance   because   an   agreement  was  ordered  to  be  surrendered  up  and 

navw^a  of  illegality;  it  must  be  shown  canceled  at  the  suit  of  the  mortgagor, 

to  be   illegal."     The  latter  opinion  It  can  not  be  denied  that  this  view 

would  seem,  upon  principle,  to  be  the  has  been  rejected  by  certain  American 

correct  one.  cases,  which  seem  to  show  some  mis- 

^  The  setting  aside  gaming  contracts,  conception  of  the  meaning  and  effect 

heretofore    considered,   is    merely  a  of  the  geneial  maxim.    See  remarks, 

particular  instance    of   this   general  arUet  in  note  under  §  939.     Where  an 

rule.    See  ante,  §  938,  and  cases  cited,  assignment  was  made  for  an  illegal 
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§  941.    In  Pari  Dalioto:  Limitatioii  on  the  GS^neral  Rules. 

To  the  foregoiug  rules  there  is  aa  important  limitation.  Even 
where  the  contracting  parties  are  in  pari  delicto  the  courts  may 
interfere  from  motives  of  public  policy.  Whenever  public 
policy  is  considered  as  advanced  by  allowing  either  party  to  sue 
for  relief  against  the  transaction,  then  relief  is  given  to  him. 
In  pursuance  of  this  principle,  and  in  compliance  with  the  de- 
mands of  a  high  public  policy,  equity  may  aid  a  party  equally 
guilty  with  his  opponent,  not  only  by  canceling  and  ordering 
the  surrender  of  an  executory  agreement,  but  even  by  setting 
aside  an  executed  contract,  conveyance,  or  transfer,  and  decree- 
ing the  recovery  back  of  money  paid,  or  property  delivered  in 
performance  of  the  agreement.  The  cases  in  which  this  limita- 
tion may  apply  and  the  affirmative  relief  may  thus  be  granted, 
include  the  class  of  contracts  which  are  intrinsically  contrary  to 
public  policy — contracts  in  which  the  illegality  itself  consists 
in  their  opposition  to  public  policy,  and  any  other  species  of  il- 
legal contracts,  in  which,  from  their  particular  circumstances, 
incidental  and  collateral  motives  of  public  policy  require  relief.^ 
§  942.  Not  in  Pari  Delicto. — Lastly,  when  the  contract  is 
illegal,  so  that  both  parties  are  to  some  extent  involved  in  the 
illegality,  in  some  degree  affected  with  the  unlawful  taint,  but 
are  not  in  pari  delicto;  that  is,  both  have  not,  with  the  same 
knowledge,  willingness,  and  wrongful  intent,  engaged  in  the 
transaction,  or  the  undertakings  of  each  are  not  equally  blame- 
worthy, a  court  of  equity  may,  in  furtherance  of  justice  and  of 

purpose,  and  "  where  the  purpose  for  borrowers  in  nsurious  contracts  are  a 
which  the  assignment  was  made  is  not  familiar  illustration.  Marriage-brok- 
carried  into  execution,  and  nothing  is  erase  contracts  are  another,  the  cases 
done  under  it,  the  mere  intention  to  holding  that  money  paid  in  pursuance 
effect  an  illegal  object  does  not  de*  of  their  stipulations  may  be  recovered 
prive  the  assignor  of  his  right  to  re*  back.  Reynell  v.  Sprye,  1  De  G.  M. 
coyer  the  property  back  from  the  as-  &  G.  660,  679,  per  Knieht  Bruce,  L. 
signee  who  has  given  no  consideration  J. ;  Benyon  v.  Nettlefold,  3  Macn.  & 
for  it:"  Symes  v.  Hughes,  L.  R.,  9  Eq.  G.  94,  102, 103;  Hill  v.  Spencer,  Ambl. 
475,  479;  Davies  v.  Otty,  35  Beav.  641;  Rider  v.  Kidder,  10  Ves.  360, 
208.  In  such  cases  equity  will  not  366;  Smith  v.  Bruning,  2  Vem.  392; 
l>ermit  the  assignee  to  work  a  fraud  Goldsmith  y.  Buning,  1  Eq.  Gas. 
and  retain  the  property  himself  by  Abr.  89;  Roberts  y.  Roberts,  3  P. 
setting  up  the  statute  of  frauds  as  a  Wms.  66,  74;  Morris  v.  MacCuUock, 
defense.  Haigh  v.  Kaye,  L.  R.,  7  2  Eden,  190;  Ambl.  432;  Hatch  y. 
Ch.  469;  Lincoln  y.  Wright,  4  De  G.  Hatch,  9  Ves.  292,  298;  St.  John  y.  St. 
&  J.  16.  John,  11  Ves.  526,  535,  536;  Smith  v. 

^  It  is  not  asserted  that  in  all  con-  Bromley,  cited  2  Dougl.  696,  697,  698; 
tracts  which  are  illegal  because  op-  Eastabrook  y.  Scott,  3  Ves.  456;  Cul- 
posed  to  public  policy,  relief  will  thus  lingworth  v.  Loyd,  2  Beav.  385,  390, 
t)egiveiiix>a 'party  in  pari  delicto;  but  n.;  McNeill  v.  CahiU,  2  Bligh,  228; 
simply  that  m  this  class  of  contracts  Bellamy  v.  Bellamy,  6  Flor.  62,  103; 
the  limitation  finds  its  special  field  of  Weakley  y.  Watkins,  7  Humph.  356; 
operation.    The  equitable  remedies  of  and  see  ojite,  §  403  and  note. 
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a  Bonnd  public  policy,  aid  the  one  who  is  comparabTely  the 
more  innocent^  and  may  grant  him  full  affirmative  relief,  bj 
canceling  an  ezecntory  contract,  by  setting  aside  an  executed 
contract,  conveyance,  or  transfer,  by  recovering  back  money 
paid  cr  property  delivered,  as  the  circamstances  of  the  case  shall 
require,  and  sometimes  even  by  sustaining  a  suit  brought  to 
enforce  the  contract  itself,  or  if  this  be  impossible,  by  permitting 
him  to  recover  tbe  amount  justly  due  by  means  of  an  appro* 
priate  action  not  directly  based  upon  the  contract.  Such  an 
inequality  of  condition  exists,  so  that  relief  may  be  given 
to  the  more  innocent  party,  in  two  distinct  classes  of  cases: 
(1)  It  exists  where  the  contract  is  intrinsically  illegal,  and  is  of 
such  a  nature  that  the  undertakings  or  stipulations  of  each,  if 
considered  by  themselves  alone^  would  show  the  parties  equally 
in  fault;  but  there  are  collateral  and  incidental  circumstances 
attending  the  transaction,  and  affecting  the  relations  of  the  two 
parties,  which  render  one  of  them  comparatively  free  from 
fault.  Such  circumstances  are  imposition,  oppression,  duress, 
threats,  undue  influence,  taking  advantage  of  necessities  or  of 
weakness,  and  the  like,  as  a  means  of  inducing  the  party 
to  enter  iuto  the  agreement,  or  of  procuring  him  to  execute  and 
l)erform  it  after  it  had  been  voluntarily  entered  into.^  (2)  The 
condition  also  exists  where,  in  the  absence  of  any  incidental  and 
collateral  circumstances,  the  contract  is  illegal,  but  is  intrinsi-' 
caUy  unequal;  is  of  such  a  nature  that  one  party  is  necessarily 
innocent  as  compared  with  the  other;  the  stipulations,  under- 
takings, and  position  of  one  are  essentiallj  less  illegal  and 
blameworthy  than  those  of  the  others.' 

^  Some  of  these  cases  were  decisions  leading  cases.    The  limitations  which 

at  law,   but  they  are  none  the  less  should  be  placed  upon  this  and  kindred 

authorities  on  this  point  in  equity,  cases  are  well  stated  in  Solinger  v. 

Smith  V.    Bromley,  2    DougL    696;  Earle,  82  N.  Y.  393, 397,  399.     While 

Browning    v.    Morris,    Cowp.    790;  the  (£«cMMm  in  Solinger  v.  Earle  is  cor- 

Smith  V.  Cuff,  6  M.  &  S.  160;  Atkin-  rect,  the  doubt  which  it  suggests  cou- 

son  V.  Denby,  7  H.  &  N.  934;  Bosan-  cemiuff  Smith  v.  Bromley  and  other 

quett  V.  Dashwood,  Caa,  temp  Talb.  cases  (3  the  same  class,  is  unfounded. 

38,  40,  41;  Osborne  v.  Williams,  18  The  opinion  of  Lord  Mansfield  has 

Ves.  379;  Bay  ley  v.  Williams,  4  Giff.  been  adopted  and  followed  by  other 

C38  (an  agreement  made  in    conse-  courts,  has  been  approved  by  text- 

quence  of  threats  to  prosecute  the  writers,  and  Imsed  fipon  principle;  it 

plaintiff's  son  for  forgery  waa  can-  will  hardly  be  diaken  at  this  aay  by 

celed);  Davies  v.  Otty,  35  Beav.  208  a  dictum, 

(a  conveyance  made  under  fear  of  '  Cases  of  this  class  must  largely  de- 
being  prosecuted  for  bigamy  was  set  pend  upon  their  own  particular  cir- 
asidc  at  the  grantor*s  suit);  rhalen  v.  cumstances.  Relief  is  sometimes  ^ven 
Clark,  19  Conn.  421;  Pinckston  v.  even  by  enforcing  the  contract  itself 
Brown,  3  Jones*  £q.  494.    See  Erie  directly  or   indirectly.     Osborne    v. 

R.   Co,  v.   Vanderbilt,  6  Hun,  123.    Williams,  18  Ves.  379;  W v.  B — , 

Smith  v.  Bromley,  mpra,  is  one  of  the  32  Beav.  574;  Prescott  v.  Norris,  32 
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§  943.  Second.  Construotive  Fraud  Inferred  from  the 
Ck>ndition  and  Relations  of  the  Immediate  Parties  to  the 
Trans&otion. — This  division  embraces  those  cases  in  which  a 
transaction,  although  it  may  be  perfectly  regular  in  its  external 
form,  and  valid  perhaps  by  the  original  rules  of  the  common 
law,  is  impeachable  in  equity  because  it  lacks  that  absolute  con- 
sent  which  is  regarded  as  essential  by  courts  of  equity.  The 
equitable  conception  of  true  consent  assumes  a  physical  power 
of  the  party,  an  intellectual  and  moral  power,  and  that  he  ex- 
ercised these  powers  freely  and  deliberately.     While  the  exe- 

N.  H.  101;  White  v.  Franklin  B*k,  22  the  money  or  property  ia  to  be  used 
Pick.  181,  186;  Lowell  v.  Boston  etc.  for  an  illegal  purpose;  or  if  the  vendor 
II.  R.,23  Id.  24,  32;  Bell' jiy  v.  Bel-  or  lender  parts  with  the  property  or 
lamy,  6  Flor.  62, 103;  Pottcon  v.  Balcb,  money  with  the  express  intention  on 
69  Mo.  115;  Tracy  v.  Talmage,  14  K.  his  own  side  of  having  it  used  for  an 
Y.  162,  167»  per  Selden,  J. ;  210,  per  illegal  purpose;  or  if  the  vendor  or 
Comstock,  J.,  in  whose  opinions  the  lender,  knowinff  of  the  unlawful  pur- 
subject  is  discussed  moat  ably  and  ex-  pose  intended  by  the  buyer  or  bor- 
haustively;  see  also  Curtis  y.  Leavitt,  rower,  does  anything  in  addition  to 
15  N.  Y.  9.  the  mere  sale  or  loan  to  aid  or  carry 
Under  the  general  doctrine  of  the  into  effect  that  illegal  purpose,  then  i a 
text  a  few  more  specific  rules  have  either  of  these  cases  the  contract  is 
been  settled  which  1  v»'ill  briefly  state,  illegal  as  to  both  parties;  both  are  in 
It  is  true  these  rules  have  conerally  pari  delicto^  and  neither  of  them  can 
been  applied  in  actions  at  law;  but  maintainany  action  upon  the  contract, 
cases  involving  the  same  questions,  or  to  obtain  relief  for  its  non-perform- 
and  depending  upon  the  same  princi-  a  nee.  (3)  The  first  of  these  proposi- 
pie,  might  arise  in  equity,  and  these  tions  ia  subject,  however,  to  the  fol- 
rules  and  decisions  would  then  furnish  lowing  exceptions:  If  the  vendor  or 
on  authoritative  ffuide  for  the  courts  lender  has  simply  a  knowledge  that 
of  equity.  The  following  propositions  the  purchaser  or  borrower  intends  to 
determine  when  an  action  may  or  may  use  the  property  or  money  for  the  pur- 
not  be  maintained  upon  the  illegal  con-  pose  of  committing  some  positive 
ti-act  itself:  (1)  Where  a  contract  of  erimey  such  mere  knowledge  will  pre- 
sale  or  of  lending  is  made,  or  any  other  vent  him  from  recovering  the  price  or 
contract  by  which  money  or  other  maintainingany  action.  Tracy  v.  Tal- 
property  is  transferred  or  agreed  to  be  ma£;e,  14  IS.  Y.  162,  167,  210;  Holman 
transferred,  the  Tnere  knowledge  or  be-  v.  Johnson,  Cowp.  341;  Biggs  v.  Law- 
lif/  of  the  vendor  or  the  lender,  that  renoe,  3  T.  R.  454;  Clugas  v.  Pena- 
the  purchaser  or  borrower  intends  to  luna,  4  Id.  466;  Waymell  v.  Reed,  5 
put  the  money  or  property  thus  ac-  Id.  599;  Hodgson  v.  Temple,  5  Taunt, 
quired  to  some  illegal  use,  does  not  181;  Pellecatt  v.  Angell,  2Gr.  M.  &R. 
render  the  contract  void  as  against  the  311;  Bowry  v.  Bennet,  1  Camp.  348; 
vendor  or  lender,  and  does  not  prevent  Cheney  v.  Duke,  10  Gill  &  J.  11. 
him  from  maintaining  an  action  upon  Another  ^ap  of  authorities  sustain 
it  to  recover  the  purchase  price  of  the  doctrine  that  if  the  vendor  or 
the  property  sold  or  agreed  to  be  sold,  lender  can  be  connected  in  intention 
or  to  recover  back  the  money  loaned,  with  the  illegal  purpose,  it  is  enough 
Although  the  purchaser  or  oorrower  to  defeat  an  action  by  him,  even 
may  be  completely  in  delicto^  and  his  though  the  illegal  pui'pose  is  not  ex- 
own  illegal  purpose  may  prevent  him  pressly  specified  in  the  contract,  and 
from  maintaining  any  action  on  the  although  he  does  not  do  any  act  in 
contract,  the  vendor  or  lender  is  not  furtherance  of  the  illegal  purpose  be- 
in  equal  delict.  (2)  But  if  the  illegal  yond  the  mere  entering  into  the  a^ree- 
pnrpose  of  the  purchaser  or  borrower  ment.  This  is  the  farthest  limit  to 
enters  into  andforTM  a  part  of  the  very  which  the  cases  go.  Lightfoot  v.  Ten- 
contract  itself;  in  other  words,  if  it  is  ant,  1  B.  &  P.  551;  Cannan  v.  Bryce, 
stipulated  aa  A  pB,rt  of  the  contract  that  3  B.  &  Aid.  179;  McKinnell  v.  Robin- 
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cation  of  an  instrument  in  the  regular  legal  manner  will  un- 
doubtedly, in  the  absence  of  all  contrary  evidence,  raise  a  prima 
facie  presumption  that  the  consent  was  present,  the  real  con- 
sent may  be  prevented  or  destroyed  by  surrounding  physical 
circumstances,  by  the  want  of  intellectual  or  moral  capacity  in 
the  parly  himself,  or  by  physical,  intellectual,  or  moral  force 
controlling  the  free  operations  of  his  own  will.  This  phase  of 
so-called  constructive  fraud  necessarily  involves  a  great  variety 
of  instances,  and  several  degrees  of  invalidity.  It  includes 
transactions  absolutely  void  from  complete  incapacity,  others 

■on,  3  M.  &  W.  434;  Gaslight  Co.  v.   be  regarded  or  represented  as  based 
Turoor,  5  Bing.  N.  C.  666;  6  Id.  324;   upon  an  implied  promise.     See  Jaques 
White  V.  Buss,  3  Cush.  448.    The  U-   v.  Golightly.  2  W.  BL  1073;  Browning 
legal  contract  may  also  be  sometimes    v.  Morris,   2  Cowp.   790;  Jaques  v. 
enforced  indirectly  at  the  suit  of  the    Withy,    1  H.   Bl.   65;  Williams    v. 
more  innocent  party  by  an  action  not    Hedley,   8  Blast,   461 ;  Worcester  v. 
brought  upon  the  very  contract  itself.    Eaton,  11  Mass.  368;  White  v.  Frank- 
It  is  a  well-settled  doctrine  with  re-    lin  B'k,  22  Pick.  181 ;  Lowell  y.  Bos- 
spect  to  implied  contracts,  that  where   ton  etc.  R.  R.,  23  Id.  24;  Atlas  B'k 
an  express  contract  does  not  involve  a   v.  Nahant  B'k,  3  Met.  581;  Mount  v. 
ma^um  m ««,  but  is  made  illegal  solely   Waite,  7  Johns.  434.    The  doctrine 
by  some  statute,  and  the  parties  are   finds  one  of  its  most  important  appli- 
not,  from  the  nature  of  their  respective   cations  in  the  case  of  contracts  of 
stipulations  or  their  relations,  in  pari   corporations  which  are  made  illegal  by 
delicto^  the  more  innocent  one  may   their  charters  or  by  other  statutes, 
maintain  an  action  upon  implied  con-   and  a  fortiori,  in  tlie  case  of  their 
tract,  to  recover  bacK  the  considera-   contracts  which  arc  merely  t£/^7*a.VMr«. 
tion,  or  the  money  advanced,  or  the   Pratt  v.  Short,  79  N.  Y.  437, 445-446: 
value  of  the  property,  etc.    In  such  a   Tracy  v.  Talmage,   14  Id.  162,  167, 
case  the  less  guilty  party  is  entitled  to   210  (overruling  Leavitt  v.  Palmer,  3 
relief  whether  the  agreement  has  been   N.  Y.  19,  and  Talmage  v.  PcU,  7  N. 
executed  on  both  sides,  or  whether  it   Y.  328);  Curtis  v.  Leavitt,  15  Id.  9, 
be  cxccutoiy  on  the  side  of  the  de-   97,;)erCom8tock,  J.,andseeopinionof 
fendant.     What    contracts   are   thus   Selden,  J.;  Utica  Ins.  Co.  v.  Scott, 
unequal  in  their  illegality,  so  that  the    19  Johns.  1;  Utica  Ins.  Co.  v.  Cad- 
doctrine  of  implied  promise  may  be   well,  3  Wend.  296;  Utica  Ins.  Co.  v. 
invoked,  must  depend  in  great  meas-   Bloodgood,  4  Id.   652;   Bufifalo  City 
ure  upon  the  language  of  the  statute   B*k  v.  Codd,  25 N.  Y.  163-169;  Parker 
creating  the    illegahty.    It  may  be   v.  Rochester,  4  Jolius.  Ch.  329,  332; 
said,  in  general,  that  if  the  act  pro-   Robinson  v.  Bland,  2  Burr.  1077.     As 
hibited  is  in  itself  innocent  or  indif-    to  agreements  ultra  vires,  see  Bisseil 
fercut,  and  the  statute  imposes  a  pen-   v.  Mich.  So.  etc.  R.  R.,  22  K.  Y.  258; 
alty  or  loss  on  one  party  only,  or  ad-    Buffett  v.  Troy  &  B.  R.  R.,  40  Id. 
dresses  its  prohibitions  and  sanctions    168;  Whitney  Arms  Co.   v.  Barlow, 
in  consequence  of  a  violation  to  one   63  Id.  62;  N.  Y.  State  L.  &  T.  Co. 
party  only  of  the  contract,  then  the   v.  Helmer,  77  Id.  64;  Oil  Creek  etc. 
illegality  of  the  two  parties  is  une-   R.   R.  v.  Pa.  Tran.  Co.,  83  Pa.  St. 
qusQ.     Although  the  doctrine  of  im-    160;   Darst    v.    Gale,    83   111.     136; 
plied  promises  and  actions  on  implied   Thompson  v.  Lambert,  44  Iowa,  239; 
contracts  belongs  primarily  and  pe-    Miners*  Ditch  Co.  v.  ZcUerbach,  37 
culiarly  to  the  law,  yet  this  is  chiefly   Cal.  543;  Ex  parte  Chippendale,  4  De 
so  as  it  afifectsthe  forms  of  action  and   G.  M.  &  G.  19;  In  re  National  etc 
rules  of  pleading.     Exactly  the  same   Soc.,  L.  R.,  5  Ch.  309;  In  re  Cork  etc 
circumstances  arise  in  equity,  and  the    Ry.,  Id.,  4  Ch.   748;  Att'y-Gen.   v. 
granting  of  equitable  relief  will  then   Great  Eastern  Ry.,  Id.,  II  Ch.  D.  449 
depend  upon  exactly  the  same  princi-   and  cases  cited;  MuUinex  y.  Midland 
pies;    although  under  the  equitable   Ry.,  Id.,  11  Ch.  D.  611. 
notions  of  remedies,  the  suit  may  not 
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wbich  are  voidable,  and  others  whicli  are  only  presumptively 
invalid  and  wbich  throw  the  burden  of  proof  upon  the  parties 
claiming  their  benefit  to  overcome  this  presumption.^  The 
whole  subject  is  therefore  separated  into  two  branches:  (1) 
Transactions  void  or  voidable  with  persons  totally  or  partially 
incapacitated.  (2)  Transactions  presumptively  invalid  between 
persons  in  fiduciary  relations. 

§  944.  1.  Transactions  Void  or  Voidable  vrlth  Persons  To- 
tally or  Partially  Incapacitated. — The  incapacities  embraced 
under  this  head  are  either  total  or  partial.  They  may  be  created  by 
the  policy  of  the  law,  such  as  coverture  and  infancy;  they  may 
be  intellectual,  such  as  insanity,  mental  weakness,  intoxication; 
they  may  resuljb  from  external  forces,  physical  or  moral,  such 
as  duress,  undue  influence,  pecuniary  necessity;  or  they  may  in- 
here in  the  very  position  and  circumstances  of  the  parties,  such 
as  sailors,  expectant  heirs,  and  reversioners.  In  several  in- 
stances, which  are  placed  under  this  head  because  they  are 
governed  by  the  same  doctrine  and  rules,  it  must  be  ad- 
mitted that  the  term  **  incapacity"  can  be  used  only  by  way  of 
analogy.* 

•  ^  This  last  group  was  described  in  he  has  mingled  together  and  confused 
Cowee  V.  Cornell,  75  N.  Y.  09,  by  two  distinct  classes  of  cases,  which 
Hand,  J. :  '*It  may  bo  stated  as  uni-  are  governed  by  quite  different  rules; 
versally  true  tliat  fraud  viatiates  oil  namely,  those  in  which,  from  the  re- 
contracts,  butasageueral  thing  itisnot  lations  of  the  parties,  invalidity  is 
presumed  but  must  be  proved.  When-  merely  p.resumcd,  and  the  burden  of 
ever,  however,  the  relations  between  proof  is  cast  upon  the  one  benefited  to 
tho  contracting  parties  appear  to  be  of  overcome  such  presumption  by  show- 
such  a  cliaracter  as  to  render  it  certain  ing  good  faith;  and  those  in  which  the 
that  they  do  not  deal  on  terms  of  voidable  character  is  inferred  as  a 
equality,  but  that  cither  on  the  one  conclusion  of  fact,  without  any  pre- 
side from  superior  knowledge  of  the  sumption,  from  the  partial  incapacity 
matter  derived  from  a  fiduciary  rela-  of  one  party,  or  the  overmastering  in- 
tion,  or  from  overmastering  influence,  flueuce  exerted  by  the  other.  In  the 
or  on  the  other  from  weakness,  de-  latter  class,  if  the  evidence  of  the  in- 
pendence,  or  trust  justifiably  reposed,  capacity  or  unlawful  influence  is  satis* 
unfair  advantage  in  a  transaction  is  factory,  tlie  voidable  character  of  the 
rendereil  probable,  there  the  burden  transaction  results  as  a  necessary  con- 
is  shifted,  the  transaction  is  presumed  elusion;  there  is  no  more  presumption 
void,  and  it  is  incumbent  upon  the  to  overcome.  It  is  of  great  importance 
stronger  party  to  show  affirmatively  to  keep  these  two  classes  distinct, 
that  no  deception  was  practiced,  no  otherwise  the  whole  subject  will  be- 
undue  influence  was  used,  and  that  come  confused  and  inaccurate, 
all  was  fair,  open,  voluntary,  and  well  '  In  other  words,  there  is  no  true 
understood.  This  doctrine  is  well  "  incapacity;"  theterm  is  applied  only 
settled.  And  this  is,  I  think,  the  to  these  instances  because  the  oondi- 
extent  to  which  the  well-considered  tion  of  the  parties  is  analogous  to  that 
cases  go,  and  is  the  scope  of  construct-  of  persons  who  are  affected  bv  some 
ive  fraud."  The  learned  judge  is  real  incapacity,  and  they  are  all  gov- 
clearl y  mistaken  in  the  last  statement  emed  by  the  same  rules.  The  nature 
that  his  description  covers  all  in-  and  extent  of  several  of  the  most  im- 
stances  of  "constructive  fraud;"  and,  portant  incapacities  mentioned  in  this 
with  all  deference,  it  seems  to  me  that  division  are  fully  discussed  in  treatises 
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§  945.  Coverture. — At  the  common  law,  married  women 
were  without  the  capacity  to  bind  themselves  by  contract,  and 
their  agreements  were  in  general  void  in  equity  as  well  as  at 
law.  With  respect  to  their  equitable  separate  property,  how- 
ever, married  women  are  regarded  by  equity,  independently 
of  statutes,  in  many  respects  as  though  they  were  single;  they 
are  permitted  to  deal  with  such  estate,  and  to  make  contracts 
concerning  it;  and  such  contracts  are  enforced  by  courts  of 
equity  against  the  property,  though  not  against  the  married 
women  personally.^  Coverture,  however,  is  no  excuse  in  equity, 
for  fraud;  in  other  words,  the  fraud  of  a  married  woman  will 
furnish  an  occasion  for  appropriate  equitable  relief,  and  the 
fact  that  the  fraudulent  party  is  a  married  woman  will  not  pre- 
vent such  relief.'  Infancy. — The  incapacity  of  infants  to  enter 
into  binding  contracts  is  the  same  in  equity  as  in  law;  but  such 
contracts  are  generally  voidable  only,  and  may  therefore  be 
ratified  after  the  infant  attains  his  majority.  Fraud,  however, 
will  prevent  the  disability  of  infancy  from  being  made  available 
in  equity.  If  an  infant  procures  an  agreement  to  be  made 
through  false  and  fraudulent  representations  that  he  is  of  age, 
a  court  of  equity  will  enforce  his  liability  as  though  he  were 
adult,  and  may  cancel  a  conveyance  or  executed  contract  ob- 
tained by  fraud.' 

npon  contracts  and  upon  persons.    I  less  permitted  by  the  modem  legisla- 

shall  describe  them  only  so  far  as  may  tion.     Savage  v.  Foster,  9  Mod.  35; 

bo  necessary  to  indicate  the  equitable  Vaughan  v.  Vanderstegen,  2  Drew, 

rules  concerning  them,  and  to  show  363,  379;  Sharpe  v.  Foy,  L.  R.,  4  Ch. 

the  mode  of  exercising  the  equitable  35;  In  re  Lush's  Trusts,  Id.,  Id.  591; 

jurisdiction.    Among  these  are  covert-  McHenry  v.  Davies,  Id.,  10  Eq.  88; 

lire,    infancy,   insanity,  wm   compos  Jones  v.  Kearney,  1  Dr.  &  War.  134; 

meniiSt  intoxication,  duress,  etc.  Hobday  v.    Peters,    28    Beav.    354; 

^  Hulme  v.  Tenant,  1  Bro.  Ch.  16;  Schmitheimer  v.   Eiseman,   7  Bush, 

1  Eq.  Lead.  Cas.  679  (4th  Am.  ed.);  298;  Curd  y.  Dodds,  6  Id.  G81 ;  Sexton 

Murray  v.  Barlee,  3  My.  &  K.  209,  v.   Wheaton,  8    Wheat.   229.      The 

220;  Johnson  v.  Gallagher,  3  De  G.  F.  American  decisions  are  conflicting  on 

h  J.   494.     The  subject  of  married  the    question,    how   far    a   married 

women's  contracts  in  equity  is  treated  woman  is  estopped  by  fraud  from  al- 

in  a  subsequent  chapter.    The  mod-  leging  her  coverture.    In  addition  to 

em    leffislation    concerning    married  those  cited  asiU  in   the   section  on 

women^  property  and  contracts  has  estoppel,  see  Keen  v.  Coleman,  39  Pa. 

made  great  changes  in  the  rules  which  St.  299;  Glidden  v.  Strupler,  52  Id. 

origpmally  prevailed    at  law  and  in  400;  B'k  of  U.  S.  v.  Lee,  13  Pet.  107; 

equity.     An  abstract  of  this  legisla-  Dral^e  v.  Glover,  30  Ala.  382. 
tion  will  be  given  in  the  subsequent       *  Ex  parte  Unity  Bank,  3  De  G.  & 

chapter  mentioned  above.  J.  63;  Nelson  v.  Stocker,  4  Id.  458, 

'The  relief  may  be  defensive,  by  464;  Cory  v.  Gertckcn,  2  Madd.  40; 

defeating  a  suit  brought  by  the  mar-  Wright  v.   Snowe,   2  Dc  G.  &  Sm. 

ried  woman;  or  it  may  be  affirmative,  321;  Hannah  v.  Hodgson,  30  Beav. 

as  setting  aside  a  fraudulent  convey-  19,  25;  Overton  v.  Banister,  3  Hare, 

ance  or  agreement;  pecuniary  relief  503;  Clarke  v.  Cobley,  2  Cox,    173 

would  not  bo  given  against  her  per-  Lempri^re  v.  Lan^e,  L.  R.,  12  Ch,  D. 

sonaUy,  on  account  of  her  fraud,  un-  G75  (lease  obtained  by  fraud  set  aside). 
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§  946.  Insanity. — In  general  a  lunatic,  idiot,  or  person 
completely  non  compos  mentis,  is  incapable  of  giving  a  true  con- 
sent in  equity,  as  at  law;  bis  conveyance  or  contract  is  invalid, 
and  will  generally  be  set  aside. ^  While  this  rule  is  generally 
ti*ue,  the  mere  fact  that  a  party  to  an  agreement  was  a  lunatic, 
will  not  operate  as  a  defense  to  its  enforcement,  or  as  ground 
for  its  cancellation.  A  contract  executed  or  executory  made 
with  a  lunatic  in  good  faith,  without  any  advantage  taken  of  his 
position,  and  for  his  own  benefit,  is  valid  both  in  equity  and  at 
law.'  And  where  a  conveyance  or  contract  is  made  in  ignorance 
of  the  insanity,  with  no  advantage  taken  and  with  perfect  good 
faith,  a  court  of  equity  will  not  set  it  aside,  if  the  parties  can 
not  be  restored  to  their  original  position  and  injustice  would  be 
done.'  The  conveyance  or  agreement  of  a  monomaniac  will  be 
defeated  or  set  aside  if  it  is  the  result  of  his  insane  delusion.* 

In  Martin  v.  Gale,  Id.,  4  Ch.  D.  428,  Kay,  607;  Fitzgerald  y.  Reed,  9  Sm. 

a  deed  given  by  an  infant  to  secore  &  Mar.  94. 

the  repayment  of  money  advanced  for  '  Niell  v.  Morley,  9  Yes.  478,  482; 

necessaries,  was   held    voidable,  al-  Sergeaon  v.  Sealy,  2  Atk.  412;  Price 

though  he  was  liable  for  the  money  v.    Berrington,  3  Macn.    &  O.  486; 

aotoally  loaned;   and  see    Ex  parte  Manby  v.  Bewicke,  3  K.  &  J.  342; 

Taylor,  8  De  G.  M.  &  G.  254.     An  Campbell  v.   Hooper,  3  Sm.  &  Giff. 

iiifant  may  be  estopped  from  asserting  153;  Williams  v.  Wentworth,  5  Beav. 

his  title  when  he  has  intentionally  325;  Jacobs  v.  Richards,  18  Id.  300; 

concealed  it.  Savage  v.  Foster,  9  Mod.  Yauger  v.  Skinner,  1  McCarter,  389; 

35.  Carr  v.   HoUiday,  5  Ired.  Eq.    167. 

^  Manning  v.  Gill,  L.  R.,  13  Eq.  For  an  exception  see  Elliot  v.  Ince, 

485;  Price  v.  Berrington,  3  Macn.  k  7  De  G.  M.  &  G.  475. 

G.  486;    Gibson  v.   Soper,  6  Gray,  *  There  has  been  some  discrepancy 

279;  Arnold  v.  Richmond  Iron  Works,  among  the  decisions  on  this  subject. 

1  Gray,  434;  Allis  v.  Billings,  6  Met.  A  few  English  cases,  adopting  a  sup- 

415;  Howe  v.  Howe,  99  Mass.  88;  In-  posed  medical  theory  that  there  is  no 

graham  v.  Baldwin,  9  N.  Y.  45;  Beals  such  condition  as  monomania,  hold 

V.  See,  10  Barr,  56;  Bensell  v.  Chan-  that  a  person  laboring  under  any  sin- 

cellor,  5  Whart.  37 1^  376;  Ballard  v.  gle  insane  delusion  is  to  be  regarded 

McKenna,  4  Rich.  Eq.  358;  Frazer  as  wholly  insane,  and  his  contracts  as 

V.  Frazer,  2  Del.  Ch.  260;  Brecken-  therefore  voidable.    The  latest  decis- 

ridge  v.  Ormsby,  1  J.  J.  Marsh,  236;  ions  lay  down  the  rule  as  given  in  the 

Ashcraft  v.    De  Armond,  44  Iowa,  text,  and  also  its  converse — that  a 

229;  Knelcamp  v.  Hidding,  31  Wise,  conveyance  or  agreement  which  does 

503.    As  to  defense  of  the  mortgagor's  not  appear  to  be  the  result  of  the  de- 

lunacv  set  up  in  a  foreclosure  suit,  lusion  is  valid  and  binding.     Jenkins 

and  the  right  to  have  the  issue  tried  v.  Morris,  L.  R.,  14  Ch.  v.  674,  fol- 

at  law,  see  Jacobs  v.  Richards,  5  De  lowing  Banks  v.  Goodfellow,  Id.,  5 

G.  M.  &  G.  55.    A  conveyance  will  Q.  B.  549,  and  Boaghton  v.  Knight, 

not  be  set  aside,  on  the  ground  of  the  Id.,  3  P.  &  M.  64,  and  Smee  v.  iSmee, 

grantor's  lunacy,  as  against  a  bona  fide  49  L.  J.  (P.  &  M.)  8,  and  overruling 

purchaser.    Ashcraft  v.  De  Armond,  Waring  v.  Warinc.  6  Moo.  P.  0.  341, 

44  Iowa,  229.     Several  of  these  cases  and  Smith  v.  Tebbetts,  L.  R.,  1  P.  & 

hold  that  the  deeds  of  lunatics  are  M.  398.    The  case  of  Jenkins  v.  Mor- 

voidable  only  and  not  void.    Freed  v.  ris,  decided  bv  the  V.  C.   and  the 

Brown,  55  lud.  310.  court  of  appeal,  is  a  full  discussion  of 

''^parteHall,  7  Yes.  261,  264;Sel-  the  subject  and  very  remarkable  in 

by  V.  Jackson,  6  Beav.  192,  204;  Nel-  its  facts.     See,  also,  Creagh  v.  Blood, 

son  V.  Duncombe,  9  Id.  211;  Snook  v.  2  Jo.  &  Lat.  509;  Dew  v.  Clarke,  5 

Watts,  11  Id.  105;  Stedman  v.  Hart,  RiU8.163, 167: Steed  v. Galley,  lKeen» 

YoL.II    30 
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The  nature  anJ  extent  of  mental  capacity  and  incapacity  are  the 
same  at  law  and  in  equity/ 

§  947.  Mental  Weakness.— It  is  well  settled  that  there 
may  be  a  condition  of  extreme  mental  weakness  and  loss  of 
memory,  either  congenital,  or  resulting  from  old  age,  sickness, 
or  other  cause,  and  not  being  either  idiocy  or  lunacy,  which 
will,  vrilhout  any  other  incidents  or  accompanying  circumstances ^ 
of  itself  destroy  the  person's  testamentary  capacity,  and  a  for- 
tiori  be  ground  for  defeating  or  setting  aside  his  agreements 
and  conveyances.'  It  is  equally  certain  that  mere  weak-mind* 
edness,  whether  natural  or  produced  by  old  age,  sickness,  or 
other  infirmity,  unaccompanied  by  any  other  inequitable  inci- 
dents, if  the  person  has  sufficient  intelligence  to  understand 
the  nature  of  the  transaction,  and  is  left  to  act  upon  his  own 
free  will,  is  not  a  sufficient  ground  to  defeat  the  enforcement  of 
an  executory  contract,  or  to  set  aside  an  executed  agreement  or 

conveyance.'    If,  as  is  frequently  if  not  generally  the  case,  the 

• 

620;  Boyce  v.  Smith,  9  Gratt.  704.  cited.  The  8ame  role  applies  to  con- 
The  same  rule  has  been  applied  in  veyanoes  and  other  agreements  inter 
this  country  to  wills.  Seamen's  F.  vivoB,  Ball  v.  Mannin,  3  Bligh,  N. 
Soc.  V.  Hopper,  33  N.  Y.  619;  Clapp  S.  1;  Coleman  v.  Frazer,  3  Bush, 
V.  Fullerton,  34  Id.  190;  Thompson  300;  Shaw  v.  Dixon,  6  Id.  644; 
V.  Thompson,  21  Barb.  107;  Stanton  Shakespeare  v.  Markham,  72  N.  Y. 
V.  Wetherwax,  16  Id.  259;  Lathrop  400.  Undoubtedly  the  line  is  very 
V.  Am.  Bd.  of  For.  Miss.,  67  Id.  690;  diflBcult  to  draw  between  this  extreme 
Mill's  Appeal,  44  Conn.  484.  condition    of   mental  weakness   and 

^  Bennett  v.  Vade,  2  Atk.  324,  327,  actual  lunacy  on  one  side,  and  mert 
per  Lord  Ilardwicke;  Osmond  v.  Fitz-  weak-mindedness  on  the  other;  each 
roy,  3  P.  Wms.  130;  Manby  v.  Bewicke,  case  must  largely  depend  upon  its  own 
3  K.  &  J.  342.  facts;  and  some  of  the  early  cases  re- 

*  Itis  undoubtedly  difficult  to  formn-  fused  to  lay  down  any  rule.  Osmond 
late  any  rule  for  determining  the  v.  Fitzroy,  3  P.  Wms.  129;  Bennett 
amount  of  this  mental  weakness.  The  v.  Vade,  9  Mod.  312,  315;  Bell  v. 
following  has  been  adopted  by  the  Howard.  Id.  302;  Manby  v.  Bewicke, 
highest  authority,  and  is  clearly  just:  3  K.  &  J.  342;  Harrod  v.  Harrod,  I  Id. 
"Had  the  testator  a  disposing  mem-  4,  7;  Hudson  v.  Beanchamp,  3  Bligh, 
ory  ?  Was  he  able,  without  prompt-  20  ( n . ) ;  Addis  v.  Campbell,  4  Beav.  ^1 ; 
ing,  to  recollect  the  property  he  was  Longmate  v.  Ledger,  2  Giff.  157,  163; 
alx>ut  to  bequeath,  the  manner  of  dis-  JacuBon  v.  Kine,  4  Cow.  207 ;  Clarke  v. 
tributing  it,*  and  the  objects  of  his  Sawyer,  3  Sandf.  Ch.  351,  357.  Not- 
bounty?  To  sum  up  the  whole  in  the  withstanding  the  difficulty,  there  is 
most  simple  and  intelligible  form,  certainly  such  a  condition  of  mental 
Were  his  mind  and  memory  suffi-  weakness  and  want  of  memory,  which 
ciently  sound  to  enable  him  to  know  of  itself,  without  any  undue  influ- 
and  to  understand  the  business  in  ence,  unfairness,  or  other  incident, 
which  he  was  engaged  at  the  time  will  be  ground  for  the  interposition  of 
when  he  executed  the  will?"  If  any  equity  and  its  relief  either  defensive 
of  these  questions  must  be  answered  or  affirmative.  See  cases  in  next  two 
in  the  negative,  if  such  an  amount  of   notes. 

mind  and  memory  does  not  exist,  '  If  a  court  can  see  that  there  were 
tiien  there  is  no  testamentary  capac-  no  inequitable  incidents,  such  as  un- 
ity. Den  ex  dem.  Stevens  v.  Van-  due  influence,  great  ignorance  and 
cleve,  4  Wash.  C.  C.  262.  267,  268;  w;ant  of  advice,  very  inadequate  price, 
Harrison  V.  Rowan,  3  Id.  580, 585, 586;  and  the  like,  it  will  not  interfere 
Parish  Will  Case,  25  N.Y.  9,  and  cases  merely  because  one  party  possessed 
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mental  weakness  and  failure  of  memory  are  accompaDied  by 
other  inequitable  incidents,  and  are  taken  undue  advantage  of 
through  their  means,  equity  not  only  may,  but  will  interpose 
with  defensive  or  a£Srmative  relief.^  Finally,  in  a  case  of  real 
mental  weakness  a  presumption  arises  against  the  validity  of 
the  transaction,  and  the  burden  of  proof  rests  upon  the  party 
claiming  the  benefit  of  the  conveyance  or  contract  to  show  its 
perfect  fairness  and  the  capacity  of  the  other  party.' 

very  mnch  leas  intelligence  than  the  is  wrought  upon  through  such  inequi- 
other,  nor  because  the  transaction  is  table  instrumentalities,  in  order  to  ob- 
not  one  which  the  court  in  all  respects  tain  a  contract  or  conveyance  for  an 
approves.  Ball  v.  Mannin,  3  Bliffh  N.  inadequate  consideration.  Huguenin 
S.  1;  Osmond  v.  Fitzroy,  3  P.  Wms.  v.  Baseley,  14  Ves.  273;  Boyse  v.  Ross- 
129;  Lewis  v.  Pead,  1  Ves.  19;  Pratt  boroagh,  6  H.  L.  Gas.  2i  Nottidge  v. 
v.  Barker,  I  Sim.  1;  4  Russ.  507;  Prince,  2  Giff.  246;  Baker  v.  Monk,  33 
Clark  V.  Malpas,  31  Beav.  80;  Pri-  Beav.  419;  Harrison  y.  Quest,  6  Do  G. 
deaux  v.  Lonsdale,  I  De  G.  J.  &  S.  M.  &  G.  424;  8  H.  L.  Gas.  481;  Moore 
433;  Harrison  v.  Guest,  6  De  G.  M.  &  v.  Moore,  56  Gal.  89;  Poston  v.  Balch, 
G.  424;  8  H.  L.  Gas.  481;  Stone  v.  69  Ma  115;  White  v.  White,  89  IlL 
WUbem,  83  Dl.  105;  PickereU  v.  460;  Waddell  v.  Lanier,  62  Ala.  347; 
Morss,  97  Id.  220;  Graham  v.  Gastor,  AUore  v.  Jewell,  4  Ottp,  506;  Bogie  v. 
55  Ind.  559;  Mulloy  v.  Ingalls,  4  Neb.  Bogie,  41  Wise.  209;  Bainterv.  Fults, 
115;  Cowee  v.  Gomell,  75  N.  Y.  91,  15  Kans.  323;  Harris  v.  Wamsley,  41 
99,  100;  Paine  v.  Roberts,  82  N.  G.  Iowa,  671;  Mead  v.  Coombs,  26  N.  J. 
451;  Wellemin  v.  Dunn,  93  111.  511;  Eq.  173;  Lavette  v.  Sage,  29  Conn. 
Beverley  v.  Walden,  20  Gratt.  147;  577;  Whelan  v.  Whelan,  3  Cow.  537; 
Mann  y.  Betterly,  21  Vt.  326;  Howe  Hutchinson  v.  Tindall,  2  Green's  Gh. 
V.  Howe,  99  Mass.  88;  Ex  parte  Allen,  357;  Hetrick's  Appeal,  58  Pa.  St.  477; 
15  Id.  58;  Stiner  v.  Stiner,  58  Barb.  Brady's  Appeal,  66  Id.  277;  Hunt  v. 
643;  Hyer  v.  Little,  20  N.  J.  Eq.  443;  Moore,  2  Barr,  105;  Highberger  v. 
Lozear  v.  Shields,  23  Id.  509;  Aiman  Stiffler,  21  Md.  338;  Brogden  v. 
v.  Stout,  42  Pa.  St.  114;  Dean  v.  Ful-  Walker,  2  Har.  &  J.  285:  Maddox  v. 
ler,  40  Id.  474;  Graham  v.  Pancoast,  6  Simmons,  31  Ga.  512;  Rumph  y.  Aber- 
Casey,  89;  Nace  y.  Boyer,  Id.  99;  Greer  crombie,  12  Ala.  64;  Hill  v.  McLaurin, 
y.  Greers,  9  Gratt.  330,  332;  Rippy  v.  28  Miss.  288;  Tracey  v.  Sacket,  1 
Gant,  4  Ired.  Eq.  443;  Thomas  v.  Ohio  St  54;  Harding  v.  Handy,  11 
Sheppard,  2  McCord  Eq.  36;  Oldham   Wheat.  103. 

v.  Oldham,  5  Jones'  Eq.  89;  Graham  '  Longmate  v.  Ledger,  2  Giff.  157, 
v.  Little,  3  Id.  152;  Long  v.  Long,  9  164;  Kempeon  v.  AshMe,  L.  R.,  10  Gh. 
Md.  348;  Prewett  v.  GM>pwood,  30  15;  Harrison  v.  Guest,  6  De  G.  M.  & 
Miss.  369;  Killian  v.  Badgett,  27  Aik.  G.  424;  8  H.  L.  Gas.  481;  Shakespeare 
166;  Darnell  v.  Rowland,  30  Ind.  v.  Markham,  72  N.  Y.  400;  Cowee  v. 
342;  Wray  v.  Wray,  32  Id.  126;  Gratz  Cornell,  75  Id.  91,  99,  100;  Graves  v. 
V.Cohen,  11  How.  (U.  S.)  1,  19;Hard-  White,  4  Baxt.  (Tenn.)  38;  Bogie  v. 
ins  V.  Handy,  11  Wheat.  103.  Bogie,  41  WUc  209;  Galpiu  v.  Wil- 

^  Where  mental  weakness,  not  of  it-  son,  40  Iowa,  90;  Wartembergv.  Spie- 
self  sufficient  to  destroy  capacity,  is  gel,  31  Mich.  400;  Whelan  y.  WhelEui, 
accompanied  by  undue  influence,  in-  3  Cow.  537;  Brice  v.  Brice,  5  Barb, 
adequacy  of  price,  taking  advantage  533, 549 ;Hifi[hbei^r  v.  Stiffler,  21  Md. 
of  pecuniary  necessities,  ignorance  and  338;  Marshiul  v.  Billingsly,  7  Ind.  250; 
want  of  advice,  misrepresentations  or  Martin  v.  Martin,  1  Ueisk.  644,  653; 
concealments,  and  the  like,  a  contract  Allore  v.  Jewell,  4  Otto,  506.  The 
or  conveyance  procured  by  their  com-  whole  subject  of  weakness  of  mind  is 
luned  means  will  be  defeated  or  set  practically  involved  with  undue  influ- 
aside;  it  is  not  a  simple  presumption  ence.  See  Huguenin  y.  Baseley,  2 
of  invalidity  which  thus  arises,  but  Eq.  Lead.  Gas.  1156,  1174,  1192,  1242 
the  presumption  has  become  estab-  (4th  Am.  ed.),  for  a  discussion  in  the 
lished.  Of  course,  in  the  vast  major-  editor's  notes.  Many  cases  partly 
ity  of  instances,  the  mental  weakness  taming  upon  mental  weakness  will  be 
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§  948.  Persons  in  Viaoulls. — Analogous  to  the  condition 
of  mental  weakness  is  that  of  pecuniary  or  other  necessity  and 
distress.  Whenever  one  person  is  in  the  power  of  another,  so 
that  a  free  exercise  of  his  judgment  and  will  would  be  impossi- 
ble, or  even  difficult;  and  whenever  a  person  is  in  pecuniary 
necessity  and  distress,  so  that  he  would  be  likely  to  make  any 
undue  sacrifice;  and  advantage  is  taken  of  such  condition  to 
obtain  from  him  a  conveyance  or  contract  which  is  unfair,  made 
upon  an  inadequate  consideration,  and  the  like,  even  though 
there  be  no  actual  duress  or  threats,  equity  may  relieve  defen- 
sively or  affirmatively.^  Persons  illiterate  or  ignorant, — ^By  the 
same  analogy,  where  a  person  is  illiterate  or  ignorant  of  the 
nature  and  extent  of  his  own  rights,  or  ignorant  of  the  nature 
of  the  transaction  in  which  he  is  engaging,  and  acts  with- 
out professional  or  other  advice,  and  advantage  is  taken  of 
his  condition  to  obtain  a  conveyance  or  contract  upon  an  inad- 
equate consideration,  or  otherwise  unfair,  equity  will  relieve  by 
setting  it  aside  or  defeating  its  enforcement.  The  relief  is 
granted  on  the  ground  that  there  was  not  an  intelligent  and  free 
consent;  if  the  circumstances  show  such  consent  equity  will 
not  interfere.' 

found  nnderthe  sucoeeding  paragraphs  ft  J.  401 ;  Harrison  v.  Gaest»  6  Be  6. 

of  this  subdivision.  M.  &  G.  424;  8  H.  L.  Ou.  481 ;  Lyoiia 

>  Belief  will  be  granted  in  such  v.  Van  Riper,  26  K.  J.  Eq.  337;  Con- 
cases  with  great  caution.  If  it  ap-  nelly  y.  Fisher,  3  Tenn.Ch.  382;  Haw- 
pears  that,  notwithstanding  his  ne-  kins  v.  Hawkins,  50  Cal.  558;  Fish  v. 
cessitous  condition,  the  party  acted  Leser,  69  111.  394;  Gasque  v.  Small,  2 
knowingly  and  intelligently,  with  a  Strobh.  £q.  72.  Ilelief  is  granted  in 
full  comprehension  of  the  situation,  this  case  also  with  the  greatest  caution, 
of  his  own  acts,  and  of  their  conse-  Courts  of  equity  have  not  in  Eneiand, 
quences,  and  no  undue  pressure  was  and  much  less  in  this  country,  adopted 
used,  eauity  will  not  interpose  even  a  rule  tiiat  a  conveyance  or  contract 
though  the  consideration  is  inadequate,  can  not  be  valid  unless  made  with  pro- 
See  ante,  paragraphs  on  inadequacy  of  fessional  advice.  Lightfoot  v.  ficron, 
consideration.  A  presumption  of  in-  3  Y.  &  C.  586;  Haberdashers*  Co.  v. 
validity  arises  from  the  circumstances,  Isaac,  3  Jur.  (N.  S.)611.  In  apply- 
but  that  presumption  may  be  over-  ing  the  rules  contained  in  the  above 
come.  Johnson  v.  Nott,  1  Vem.  paragraph  and  in  the  preceding  one, 
271;  Kelneys  v.  Hansard,  Coop.  125;  it  should  be  remembered  that  in  all  of 
Williams  V.  Bayley,  L.  R.,  1  H.  L.  them  the  special  circumstances — meo- 
200,  218;  Gould  V.  Okeden,  4  Bro.  P.  tal  weakness,  necessities,  ignorance, 
C.  198;  Farmer  V.  Farmer,  IH.  L.  Cas.  etc. — are  assumed  to  show  the  ab- 
724;  Boyse  v.  Rossborough,  6  Id.  2;  sence  of  a  free  consent,  a  free  act  of 
Hetrick  s  Appeal,  58  Fa.  St.  477;  the  will.  The  mere  fact,  therefore. 
Black  wilder  v.  Loveless,  21  Ala.  371;  that  a  party  was  very  old,  or  ilUter- 
Keilson  v.  McDonald,  6  Johns.  Ch.  ate,  or  sick,  or  in  pecuniary  necessi^, 
201;  French  v.  Shoemaker,  14  WalL  will  not  invalidate  a  transaction,  or  be 
314;  and  see  2  Eq.  Lead.  Cas.  1230  a  ground  for  setting  aside  or  defeating 
(4th  Am.  ed.)  a  contract,  even  £ough  made  upon 

'  Stanley  v.  Bobinson,  1  R.  &  My.  an  inadequate  consideration  and  with- 

627;  Helsham  v.  Langley,  1  Y.  &  C.  out    advice,    provided  the    evidence 

Ch.  175;  Baker  v.  Monk,  4  Do  G.  J.  shows  that  he  was  competent  to  form 

A  S.  388;  Clark  v.  Malpas,  4  De  G.  F.  an  independent  judgment^   that    he 
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§  949.  Intoxioation.-^Intoxication  which  merely  exhila- 
rates, and  does  not  materially  affect  the  understanding  and  the 
will,  does  not  constitute  a  defense  to  the  enforcement  of  an  ex- 
ecutory agreement,  and  much  less  is  it  any  ground  for  affirma- 
tive relief.^  An  intoxication  which  is  absolute  and  complete,  so 
that  the  party  is  for  the  time  entirely  deprived  of  the  use  of  his 
reason,  and  is  wholly  unable  to  comprehend  the  nature  of  the 
transaction  and  of  his  own  acts,  is  a  sufficient  ground  for  setting 
aside  or  granting  other  appropriate  affirmative  relief  against  a 
conveyance  or  contract  made  while  in  that  condition,  even  in 
the  absence  of  any  fraud,  procurement,  or  undue  advantage  by 
the  other  party.'  Where  the  intoxication  is  not  thus  absolute 
and  complete,  but  is  still  sufficient  to  materially  afifect  and  inter- 
fere with  the  person's  reason,  judgment,  and  will,  but  is  not 
procured  nor  taken  advantage  of  unfairly  by  the  other  party, 
the  doctrine  is  settled  that  a  court  of  equity  will  not  interfere  in 
behalf  of  either  of  the  parties  to  a  contract  which  is  made  while 
one  of  them  is  in  such  a  condition.'    Finally,  although  the  in- 

really  knew  the  nature  and  effect  of  v.  Ball,  72111.  lOS;  Prentice  v.  Achom, 
the  transaction  in  which  he  was  en-  2  Paige,  30;  Hutchinson  v.  Brown,  1 
gaged,  and  acted  in  it  intelligently  Clarke  Ch.  408;  Crane  v.  Conklin,  Sax- 
and  deliberately.  To  impeach  imch  a  ton,  346;  Wigglesworth  v.  Steers,  1 
transaction  requires  proof  of  actual  Hen.  &  Mun.  70;  French  v.  French,  8 
fraud  or  coercion.  Courts  do  not  set  Ohio,  214;  Phillips  v.  Moore,  11  Mo. 
aside  conveyancesand  contracts  simply  600.  If  a  person  ia  thus  completely 
because  the  judges  may  regard  them  intoxicated,  a  party  openly  dealing 
unfairorably.  Lewis  v.  Pead,  1  Ves.  with  him  must,  of  course,  perceive  his 
19;  Harrison  v.  Guest,  6  De  G.  M.  &  condition  ;itwould  seem  that  the  party 
G.  424;  8  H.  L.  Cas.  481;  McNeill  v.  knowingly  taking  the  conveyance  or 
Cahill,  2  Bligh,  228;  Curson  v.  Bel-  contract  under  these  circumstances 
worthy,  3  H.  L.  Cas.  742;  Hunter  v.  was  necessarily  chargeable  with  in- 
Atkins,  3  My.  &  K.  113;  Pratt  v.  equitable  conduct. 
Barker,  1  Sim.  1;  Price  v.  Price,  1  De  '  The  court  will  not  specifically  en- 
G.  M.  k  G.  306;  Hoyenden  y.  Lord  force  an  executory  contract  against 
Annesley,  2  Sch.  &  Lef .  607,  639;  Mur-  the  intoxicated  party  at  the  suit  of  the 
ray  v.  Palmer,  Id.  474,  486;  Cooke  v.  other,  nor  will  it  set  aside  a  convey- 
Lamotte,  15  Beav.  234;  Bamsbottom  ance  or  contract  at  the  suit  of  the  in- 
V.  Parker,  6  Madd.  6;  Cowee  v.  toxicated  party  or  his  representatives; 
Cornell,  75  N.  Y.  91,  99,  100.  the  parties  are  left  to  their  remedies 

1  Lighlioot  T.  Heron,  3  Y.  &  C.  586;  at  law.  This  rule  is  an  application  of 
Shaw  y.  Thackray,  1  Sm.  &  Giff.  537;  the  maxim  in  pari  delicto,  etc.  John- 
Cavendery.  Waddingham,  5  Mo.  App.  son  y.  Medlicott,  3  P.  Wms.  131  (n.); 
457;  Shackleton  y.  Sebree,  86  111.  616.    Cory  y.  Cory,  1  Ves.  Sen.  19;  Cooke  v. 

'There  are  some  early  dicta  that  Clayworth,  18  Yes.  12;  Say  y.  Bar- 
equity  would  never  sprant  affirmative  wick,  1  V.  &  B.  195;  Shackelton  v. 
relief  to  a  party  on  the  ground  of  his  Sebree,  86  111.  616;  Schramm  y.  O'Con- 
own  intoxication,  however  complete,  nor,  98  lU.  539;  Johnson  y.  Phifer,  6 
unless  it  was  accompanied  by  conduct  Neb.  401;  Bates  y.  Ball,  72  HI.  108; 
positiy^y^  inequitable  of  the  other  Lavette  y.  Sage,  29  Conn.  577;  Max- 
party.  The  rule  seems  now  to  be  set-  well  y.  Pittenger,  2  Greenes  Ch.  156; 
tied,  howeyer,  as  stated  in  the  text.  Selah  y.  SeUdi,  23  )^.  J.  £q.  185; 
Cooke  V.  Clayworth,  ,18  Ves.  12;  Clif ton  y.  Davis,  1  Pars.  Eq.  31 ;  Fut- 
Shackelton  y.  Sebree,  86  HI.  616;  rill  v.  Futrill,  5  Jones' Eq.  61;  Mor- 
Johnson  v.  Phifer,  6  Neb.  401;  Bates   risen  y.  McLeod,  2  Dey.  &  Bat.  Eq. 
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toxif^aiioD  was  only  partial,  if  the  other  party  produced  it  1>y  bis 
contrivance,  and  then  took  advantage  of  it,  or  made  it  the  op- 
portunity for  acts  of  imposition,  unfairness,  and  a  fortiori  fraud, 
equity  will  grant  full  affirmative  relief.* 

§  950.  Duress. — Whenever  a  conveyance  or  contract  is  ob- 
tained by  actual  duress,  equity  will  grant  relief  defensively  or 
affirmatively  by  cancellation,  injunction,  or  otherwise,  as  the 
circumstances  may  require.  In  determining  what  constitutes 
duress — what  force  or  threats — equity  follows  the  law.  Courts 
of  equity  undoubtedly  grant  relief  in  many  classes  of  instances 
where  there  is  no  legal  duress,  and  where  the  wronged  party 
would,  perhaps,  be  remediless  at  the  common  law,  but  these 
cases  properly  belong  to  the  head  of  "undue  influence.''' 

221;  Harbison  v.  Lemon,  3  Blackf.  51;  Loggon,  14  Id.  215;  Peel  v. ,  16 

Dunn  v.   Amos,  14  Wise.    106,  and  Id.  157;  Middleton  v.  Middleton,  1  J. 

cases  in  next  note.  &  W.  94;  Gubbins  v.  Creed,  2  Sch.  A; 

^  Cory  V.  Cory,  1  Ves.  Sen.  19;  Cooke  Lef.  214;  Williams  v.  Bayley,  L.  R., 
V.  Clayworth,  18  Ves.  12;  Say  v.  Bar-  1  H.  L.  200;  Reed  v.  Exum,  84  N.  C. 
wick,  1  V.  &  B.  195;  Butler  v.  Muld-  430;  Sharon  v.  Gager,  46  Conn.  189; 
hill,  1  Bligh,  137;  Lightfoot  v.  Heron,  Singer  Man.  Co.  v.  Rawaon,  50  Iowa, 
3  Y.  &  C.  586;  Shaw  v.  Thackray,  1  634;  Thurman  v.  Burt,  53  111.  129; 
Sm.  &  Giff.  537;  Na^le  v.  Baylor,  3  Harshaw  v.  Dobson,  64  N.  C.  384; 
Dr.  &  War.  60;  Addis  v.  Campbell,  4  Jones  v.  Bridge,  2  Sweeny,  431; 
Beav.  401 ;  Martin  v.  Pycrof t,  2  De  G.  Acknowledgments  of  deeds  by  mar- 
M.  &  G.  785, 800;  O'Connor  v.  Rempt,  ried  woman  obtained  by  duress.  Lou- 
29  N.  J.  £q.  156;  Crane  v.  ConkUn,  den  v.  Blythe,  4  Harris,  532;  Mich- 
Saxton,  346;  Prentice  v.  Achorn,  2  ener  v.  Cavender,  2  Wright,  334,  337; 
Paige,  30;  Lavette  v.  Sage,  29  Conn.  McCandless  v.  Engle,  51  Pa.  St.  309. 
577;  Calloway  v.  Witherspoon,  5  Ired.  It  is  sometimes  difficult  to  deter- 
Eq.  128;  Freeman  v.  Dwiggins,  2  mine  whether  the  controlling  influence 
Jones*  Eq.  162;  Griffith  v.  Fred.  Co.  amounts  to  actual,  physical,  or  moral 
B*k,  6  Gill.  &  J.  424;  Phillips  v.  coercion.  See  Ramsbottom  v.  Parker, 
Moore,  11  Mo.  600.  The  case  of  Pit-  6  Madd.  5;  Middleton  v.  Sherburne,*  4 
tenger  v.  Pittenger,  2  Green  Ch.  156,  Y.  &  C.  358, 389;  Rhodes  v.  Bate,  L.  R,, 
9ontains  dicta  conflicting  with  the  1  Ch.  252.  Indetermining  what  con- 
course of  authority.  Courts  of  equity  stitutes  duress  equity  adopts  tiic  legal 
are  extremely  cautious  in  granting  any  definition  and  rules.  Miller  v.  Miller, 
relief  on  the  ground  of  intoxication,  68  Pa.  St.  486;  McLin  v.  Marshall,  I 
and  they  willseldomeivethe  remedy  of  Heisk,  678.  Lawful  arrest  or  impris- 
cancellation,  unless  there  was  conduct  onment,  or  prosecution  of  the  party 
plainly  inequitable  by  the  other  party ;  himself,  or threatsof  such lawf ularrest, 
to  do  so  would  require  a  very  strong  imprisonment,  prosecution,  or  litiga- 
case  in  which  the  evidence  was  most  tion  directed  against  the  party  himself, 
convincing.  Experience  shows  that  a  do  not  constitute  duress;  the  same  is 
man  maybe  very  much  intoxicated  and  true  of  many  other  species  of  threats, 
still  be  shrewd,  hard  in  driving  a  bar-  Threats  of  prosecution,  etc.,  against  a 
gain,  and  in  every  way  competent  near  relative  of  the  party  who  exe- 
to  manage  his  own  business.  See  cutesa  contract  in  consequence  thereof, 
Schramm  v.  O'Connor,  98  111.  539.  may  be  duress.     In  the  toUowins  cases 

'Nicholb  V.  NichoUs,  1  Atk.  409;  there    was    held    to    be  no    duress: 

Roy  V.  Duke  of  Beauford,  2  Atk.  190;  Wright  v.  Remington,  41  K!  J.  Law, 

Thomhill  v.  Evans,  Id.  330;  Hawes  48  (threats  of  a  husband  to  kill  himself 

V.   Wyatt,  3  Bro.  Ch.  156;  Evans  v.  if  his  wife  did  not  sign  his  note  as  a 

Llewellin,  1  Cox,  333,  340;  Lamplugh  surety);    Heaps  v.   Dunham,  95   111. 

V.  Lamplugh,  1  Dick.  411;  Talleyrand  583;  Compton  v.  Bunker  Hill  Bk.,  96 

V.  Boulanger,  3  Ves.  447;  Underbill  v.  HI.  301;  Smillie  v.  Titus.  32  N.  J.  Eq. 

Horwood,  10  Id.  209,  219;  Pickett  v.  51;  State  v.  Harney,  57   Miss.  863; 
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§  951.  Undue  Influenoe. — ^Where  there  is  no  coercion 
amounting  to  duress,  but  a  transaction  is  the  result  of  a  moral, 
social,  or  domestic  force  exerted  upon  a  party,  controlling  the 
free  action  of  his  will  and  preventing  any  true  consent,  equity 
may  relieve  against  the  transaction  on  the  ground  of  undue  in- 
fluence, even  though  there  may  be  no  invalidity  at  law.  In  the 
vast  majority  of  instances,  undue  influence  naturally  has  a  field 
to  work  upon  in  the  condition  or  circumstances  of  the  person  in- 
fluenced which  render  him  peculiarly  susceptible  and  yielding — 
his  dependent  or  fiduciary  relation  towards  the  one  exerting 
the  influence,  his  mental  or  physical  weakness,  his  pecuniary 
necessities,  his  ignorance,  lack  of  advice,  and  the  like.  All 
these  circumstances,  however,  are  incidental,  and  not  essential. 
Where  an  antecedent  fiduciary  relation  exists,  a  court  of  equity 
will  presume  confidence  placed  and  influence  exerted;  where 
there  is  no  such  fiduciary  relation,  the  confidence  and  influence 
must  be  proved  by  satisfactory  extrinsic  evidence;  the  rules  of 
equity  and  the  remedies  which  it  bestows  are  exactly  the  same 
in  each  of  these  two  cases.  The  doctrine  of  equity  concerning 
undue  influence  is  very  broad,  and  is  based  upon  principles  of 
the  highest  morality.  It  reaches  every  case  and  grants  relief 
*'  where  Influence  is  acquired  and  abused,  or  where  confidence 
is  reposed  and  betrayed."  ^    It  is  specially  active  and  searching 

Tooker  v.  Sloan,  30  N.  J.  Eq.  394;  trary  to  the  weight  of  authority).  "3. 
Fogg  V.  Union  Bk.,  4  Baxt.  (Tenn.)  Confinement  of  snch  person,  lawful 
630;  Landa  y.  Obert,  45  Tex.  539;  in  form,  but  fraudulently  obtained  or 
Davis  Y.  Luster,  64  Mo.  43;  Plant  v.  fraudulently  made,  unjustly  harassing 
Gunn,  2  Woods*  C.  C.  372:  Smith  v.  or  oppressive"  (citing  Strong  v.  Gran- 
Rowley,  66  Barb.  502;  May  hew  v.  nis,  26  Barb.  122;  Richardson  v. 
Phoenix  Ins.  Co.,  23  Mich.  105;  Dixon  Duncan,  3  N.  H.  508;  Watkins  v. 
v.  Dixon,  22  N.  J.  Eq.  91;  Seymour  Baird,  6Mas8.  511;  Severance  v.  Kim- 
V.  Prescott,  69  Me.  376;  Fulton  v.  ball,  8  N.  H.  386), 
Loftis,  63  N.  C.  393  (duress  after  a  N.  Y.  CivU  Code,  §  755;  Cal  Civil 
contract  is  made  is  not  ground  for  Code,  §  1570.  "  Menace  consists  iu 
relief).  a  threat:    1.    Of  such  duress  as  is 

In  the  proposed  Civil  Code  of  New  specified  in  the  first  and  third  subdi- 
York  the  following  definitions  are  given  visionsof  the  last  section"  (citing  Eadie 
of  duress  and  menace,  which  have  been  v.  Slimmon,  26  K.  Y.  9;  Whitefield  v. 
adopted  by  the  Civil  Codeof  California:   Longfellow,  13  Me.  146).     **2.  Or  of 

N.  Y.  Civil  Code,  %  754;  Cal,  Civil  unlawful  and  violent  injury  to  the  per- 
Code,  §  1569.  '*  Duress  consists  in:  1.  son  or  property  of  any  such  person  as 
Unlawful  confinement  of  the  person  of  is  specified  in  the  last  section.  3.  Or 
the  party,  or  of  the  husband  or  wife  of  injury  to  the  character  of  any  such 
of  such  party,  or  of  an  ancestor,  de-  person."  (This  last  subdivision  'itcon- 
scendant,  or  adopted  child  of  such  ceded  to  be  new  legislation. ) 
party,  husband,  or  wife"  (citing  'Smith  v.  Kay,  7  H.  L.  Cas.  750, 
r  oshay  v.  Ferguson,  5  Hill,  154;  779,  per  Lord  Kingsdown.  Huguenin 
Bates  V.  Butler,  46  Me.  387;  Eadie  v.  v.  Baseley,  14  Ves.  273;  2  Eq.  Lead, 
summon,  26  N.  Y.  9;  McCUntick  v.  Cas,  1156,  1174-1176,  1189-1191  (note 
Cummins,  3  McLean,  158).  "2.  Un-  of  Eng.  ed.);  1192-121i>  (note  of  Am. 
lawful  detention  of  the  property  of  ed.)  The  subject  of  undue  influence 
any  such  person"  (conceded  to  be  con-   is  intimately  connected  with  that  of 
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in  dealing  with  gifts,  but  is  applied  when  necessary  to  convey- 

ances,  contracts,  executory  and  executed,  and  wills. 

fiduciary  relations;  particalar  illus-  force  is  either  used  or  threatened, 
trations  will  be  given  in  the  next  sue-  In  a  word,  a  testator  may  be  led,  not 
ceeding  subdivision.  It  is  impossible  driven,  and  his  will  must  be  the  off- 
to  formulate  a  single  definition  which  spring  of  his  own  volition  and  oot 
shall  embrace  all  forms  and  phases  that  of  another/*  See,  also,  illnstrat- 
of  undue  influence;  each  case  must  ing  undue  influence  in  obtaining  wills, 
largely  depend  upon  its  own  circum-  where  the  will  was  held  invalid, 
stances.  The  followins  propositions,  Parish  Will  Case,  25  N.  Y.  9;  Tyler 
however,  embody  the  doctrine.  The  v.  Gardiner,  35  Id.  559;  Christy  v. 
conveyance  or  agreement  must  be  that  Clarke,  45  Barb.  529;  where  the  will 
of  the  party  himself;  his  own  volun-  was  sustained,  Gardiner  v.  Gardiner, 
tary  disposition.  If  such  influence  34  N.  Y.  155;  Horn  v.  PuUmann,  72 
be  exerted  upon  him,  such  mental,  Id.  268;  Meeker  v.  Meeker,  75111. 260; 
moral,  or  physical  coercion  employed  Barnes  v.  Barnes,  66  Me.  286. 
towards  him,  that  the  act  is  not  reallj^  Thfe  following  coses  are  illustrations 
his  own,  but  is  another's,  then  it  is  of  undue  influence  in  other  transac- 
voidable.  But  within  this  limit  there  tions:  Dent  v.  Bennett,  4  My.  &  Or. 
is  no  objection  to  argument,  persua-  269;  Billafi;e  v.  Sonthee,  9  Hare,  534, 
sion,  or  even  influence,  brought  to  540;  Beanland  v.  Bradley,  2  Sm.  i 
bear  upon  a  partn^,  provided  his  mind  Gif.  339;  Wright  v.  Vanderplank,  S 
is  able  to  act  and  is  left  free  to  decide  De  G.  M.  &  G.  133,  137;  Priueaux  v. 
and  act  upon  the  considerations  which  Lonsdale,  1  De  G.  J.  &  S.  433;  In  re 
are  addressed  to  it,  so  that  the  agree-  Metcalfe's  Trusts,  2  Id.  122;  Toker  v. 
ment  is  really  his  own  voluntary  act.  Toker,  3  Id.  487;  Skottowe  v.  Wil- 
Still,  persuasions  and  other  such  con-  liams,  3  De  G.  F.  &  J.  535;  Tomson 
duct  by  the  one  benefited,  are  always  v.  Judge,  3  Drew.  306;  Broun  v. 
looked  upon  as  suspicious;  they  throw  Kennedy,  33  Beav.  133;  Hoghton  v. 
upon  him  the  burden  of  shoaling  that  Hoghton,  15  Id.  278;  Cooke  v.  La- 
the other  party  acted  freely.  The  motte,  15  Id.  234;  Casbome  v.  Bar- 
question  frequently  arises  on  the  pro-  sham,  2  Id.  76;  Lyon  v.  Home,  L.  R., 
bate  of  wills.  In  Hall  v.  Hall,  37  L.  6  Eq.  655  (a  striking  case);  Baker  v. 
J.,P.&M.40;L.R.,lP.&M.48l,Mr.  Loader,  Id.,  16  Id.  49;  Everitt  v. 
Justice  Wilde  laid  down  the  rules  in  Everitt,  Id.,  10  Id.  405;  Rhodes  v. 
a  most  admirable  manner  which  apply  Bate,  Id.,  I  Ch.  252;  Turner  v.  Col- 
to  the  execution  of  instruments  inter  Hns,  Id.,  7  Id.  329;  Ellis  v.  Barker, 
vivos  as  well  as  to  wills:  "To  m^e  Id.,  7  Id.  104;  Moxon  v.  Payne,  Id., 
a  good  will  a  man  must  be  a  free  agent,  8  Id.  881;  Kempson  v.  Ashbee,  Id., 
but  all  influences  are  not  unlawfuL  10  Id.  15;  Fulham  v.  McCarthy,  1  H. 
Persuasion  appeals  to  the  affections,  L.  Cas.  703;  Savery  v.  King,  5  Id. 
or  ties  of  kindred,  to  a  sentiment  of  627;  Smith  v.  Kay,  7  Id.  750;  Dalton 
ffratitude  for  past  services  or  pity  for  v.  Dalton,  14  Nev.  419;  Moore  v. 
future  destitution  or  the  like.  These  Moore,  56  Cal!  89;  Biglow  v.  Leabo, 
are  all  legitimate  and  may  be  fairly  8  Oreg.  147;  Waddell  v.  Lanier,  62 
pressed  on  a  testator.  On  the  other  Ala.  347;  Mulock  v.  Mulock,  31  N.  J. 
hand,  pressure  of  whatever  character,  Eq.  594;  Thornton  v.  Ogden,  32  Id. 
whether  acting  on  the  fears  or  the  723;Millerv.  Simonds,  5Mo.  App.  33; 
hopes,  if  so  exerted  as  to  overpower  Graves  v.  White,  4  BaxL  38;  I^eighton 
the  volition  without  convincing  the  v.  Orr,  44  Iowa,  679  (a very  instructive 
judgment,  is  a  species  of  restraint  case);  Davis  v.  Dunne,  46  Id.  684;  Ran- 
under  which  no  valid  will  can  be  ken  v.  Patton,  65  Mo.  378;  Bivins  v. 
made.  Importunity  or  threats  such  Jamizan,  3  Baxt.  282;  Bailey  v. 
as  the  testator  has  not  the  courage  to  Woodbury,  50  Vt.  166;  Yard  v. 
resist;  moi*al  command  asserted  and  Yard,  27  N.  J.  Eq.  114;  Ross  v. 
yielded  to  for  the  sake  of  peace  and  Ross,  6  Uun,  80;  Bailey  v.  Litten, 
quiet,  or  of  escaping  from  distress  of  52  Ala.  282;  Mead  v.  Coombs,  26  N. 
miud  or  social  discomfort;  these,  if  J.  Eq.  173;  Lyons  v.  Van  Riper,  26 
carried  to  a  degree  in  which  the  free  Id.  337;  Brock  v.  Barnes,  40  Barb, 
play  of  the  testator's  judgment,  dis-  521;  Wistaria  Appeal,  54  Pa.  St.  60; 
crctioii,  or  wishes  is  overborne,  will  Greenfield's  Estate,  2  Harris,  489, 507; 
constitute  undue  influence,  though  no  Todd  v.  Grove,  33  Md.  188;  Turner  v. 
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§  952.  Sailors. — From  the  peculiar  qualities  which,  as  is  well 
knowD,  belong  to  sailors  as  a  class,  from  the  circumstances  in 
which  they  are  placed,  and  the  temptations  to  which  they  are 
exposed,  courts  and  legislatures  have  long  treated  them  as 
almost  non  sui  juris,  as  analogous  to  infants  or  expectant  heirs, 
and  therefore  as  in  some  respects  wards  of  court.  It  seems  to 
be  settled  that  equity  has  jurisdiction  over  contracts  by  sailors 
concerning  wages  made  with  their  employers,  and  concerning 
the  disposition  of  their  prize  money  made  with  third  persons, 
and  will  scrutinize  such  agreements  with  the  utmost  vigilance, 
and  will  cancel  them  if  they  are  at  all  unfair,  one-sided,  or  other- 
wise inequitable.' 

§  953.  Expectants,  Heirs,  and  Reversioners. — Expectant 
heirs,  reversioners,  and  holders  of  other  expectant  interests,  stand 
in  a  position  different  from  that  of  all  other  persons  sui  juris, 
and  a  special  jurisdiction  for  their  protection  has  long  been  well 
established.  This  jurisdiction  rests  upon  two  distinct  founda- 
tions. In  the  first  place,  heirs,  reversioners,  and  other  expect- 
ants, during  the  life-time  of  their  ancestors  and  life-tenants,  are 
considered  as  peculiarly  liable  to  imposition,  and  exposed  to 
the  temptation  and  danger  of  sacrificing  their  future  interests  in 
order  to  meet  their  present  wants.  Being  sometimes  in  actual, 
but  more  often  in  imaginary  distress,  they  do  not  stand  upon  an 
equal  footing  with  those  who  deal  with  them  concerning  their 
expectant  estates;  and  such  persons  are  in  a  position  to  take  ad- 
vantage of  their  condition,  and  to  dictate  inequitable  and  even 
extravagently  hard  terms  in  any  contract  of  loan  or  purchase 
which  may  be  made.  In  the  second  place,  the  dealings  of  heirs 
and  reversioners  with  their  expectant  interests  are  often  a  gross 
violation  of  the  moral,  if  not  legal  duties  which  they  owe  to 
their  ancestors  and  life-tenants  who  are  the  present  owners  of 
the  property,  and  from  or  through  whom  their  future  estates 
will  come,  and  may  be  a  virtual  fraud  upon  the  rights  of  those 
parties.     Equity,  therefore,  treats  such  dealings  with  expectant 

Turner,  44  Mo.  635;  Taylor  v.  Taylor,  If  this  jurisdiction  was  ever  exercised 

8  How.  (U.  S.)  183.     In  the  following  by  tlie  American  courts  of  equity — 

cases  it  was  held  there  was  no  undue  which  I  think  is  very  doubtful  from 

influence:  Paine  v.  Roberts,  82  N.  C.  the  absence  of  reported  cases,  and 

451;  McClure  v.  Lewis,  4  Mo.  App.  from  the  fact  that  matters  of  foreign 

654;  Crowe  v.  Peters,  63   Mo.  429;  commerce  belons  exclusively  to  the 

Hollocher  v.  HoUocher,  62  Mo.  267  cognizance  of    ^e  national  covern- 

(aninstructivc  case,  showing  what  kind  ment — ^it  has  been  made  obsolete  by 

of  influence  is  not  undue).  the  stringent  legislation  of  congress 

'  How  V.  Weldon,  2  Ves.  Sen.  516,  for  the  protection  of  sailors  which  may 

518;   Taylour  v.   Rochfort,  Id.  281;  be    enforced    by  the   United   States 

Baldwin  v.   Eochford,   1   Wils.  229.  courts. 
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interests  as  aj>os8ible  fraud  upon  the  heirs  and  reversioners 
who  are  immediate  parties  to  the  transaction,  and  as  a  yirtual 
fraud  upon  their  ancestors,  life-tenants,  and  other  present 
owners.  Upon  these  two  considerations  the  equitable  jurisdic- 
tion is  founded.  The  rule  is  well  settled  that  all  conveyances, 
sales,  and  charges,  and  contracts  of  sale  or  charge,  of  their 
future  and  expectant  interests  made  by  heirs,  reversioners,  and 
other  expectants  during  the  life-time  of  their  ancestors  or  life- 
tenants,  upon  an  inadequate  consideration  ^  will  be  relieved  against 
in  equity,  and  either  wholly  or  partially  set  aside.  In  this  in- 
stance, fraud  is  inferred  from  TTi^r^  inadequacy  of  consideration. 
All  dealings  by  such  expectants  are  not  necessarily  and  absolutely 
voidable.  But  in  every  such  conveyance  or  contract  with  an 
heir,  reversioner,  or  expectant,  a  presumption  of  invalidity  arises 
from  the  transaction  itself,  and  the  burden  of  proof  rests  upon 
the  purchaser  or  other  party  claiming  the  benefit  of  the  contract, 
to  show  affirmatively  its  perfect  fairness,  and  that  a  full  and  ade- 
quate consideration  was  paid — that  is,  the  fair  market  value  of 
the  property,  and  not  necessarily  the  value  as  shown  by  tbe  life 
tables.  If  he  succeeds  in  overcoming  the  presumption  by  show- 
ing these  facts,  the  transaction  will  stand;  otherwise  it  will  be 
set  aside.  It  is  not  necessary  to  show,  as  a  condition  of  relief, 
that  the  heir  or  reversioner  was  an  infant,  or  that  he  was  in  a 
condition  of  actual  distress  when  the  bargain  was  made;  a  court 
of  equity  presumes  distress;  the  very  fact  of  the  sale  or  charge 
shoviQ  prima  fade  that  he  was  not  in  a  position  to  make  his  own 
terms,  and  that  he  submitted  to  have  them  dictated  to  him  by 
the  other  party.  The  foregoing  rules  assume  simply  that  there 
was  an  inadequacy  of  consideration,  without  any  further  element 
of  fraud.  If,  in  addition,  the  circumstances  show  actual  fraud, 
misrepresentations,  or  concealments,  oppression,  taking  undue 
advantage  of  real  necessities,  or  other  unfair,  inequitable  deal- 
ing by  the  party  who  acquires  the  expectant  interest,  a  court  of 
equity  will  grant  full  relief  without  regard  to  any  presumption.* 

^  Earl  of  Chesterfield  v.  Janssen,  2  interest  in  the  United  States.    I  have 

Ves.  Sen.  125;  1  Eq.  Lead.  Cas.  773,  not  deemed  it  necessary,  therefore,  to 

809-825  (Eng.  ed.,note);  825-836  (Am.  enter  into  any  extended  discussion  of 

ed.,  note).     The  subject  is  fully  dis-  the  more  special  rules  and  limitations; 

cussed  and  the  authorities  examined  it  seemed  sufficient  to  state  the  general 

in  these  notes.     The  American  editor  conclusions  and  to  cite  the  important 

cites  and  comments  upon  the  Ameri-  authorities.     The  following  cases  iUus- 

can  decisions,  especially  those  which  trate  the  doctrine,  and  show  how  it 

have  departed  from  the  doctrine  as  has  been  applied  by  the  American 

generally  settled.    Although  the  sub-  courts:  Earl  of  Aylesford  t.  Morris, 

ject  is  of  great  importance  in  England,  L.  ft.,  8  Ch.  484;  Tyler  v.  Yates,  Id., 

it  has  comparatively  little  practical  11  £q.  265;  6  Ch.  G65;  Miller  v.  Cook, 
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Whenever  a  conveyance,  sale,  or  contract  for  sale  is  set  aside  in 
this  manner  on  the  sole  ground  of  inadequacy  of  consideration, 
the  relief  is  granted  only  upon  condition  that  the  sum  actually 
paid  or  loaned,  with  interest  thereon,  is  refunded;  and  the  court 
^vill  so  frame  its  decree,  if  necessary,  that  the  conveyance  or 
sale,  instead  of  being  immediately  and  absolutely  canceled,  shall 
stand  as  security  for  the  amount  which,  it  is  adjudged,  should 
be  repaid.^    In  analogy  with  this  general  doctrine  concerning 

Id.,  10  Eq.  641;  In  re  Slater's  Trusts,    this  case  Lord  Brougham  expresses  a 

Id.,  11  Ch.  D.  227;  Perfect  v.  Lane,  3   very  strong  opiniou  in  favor  of  the  ex- 

De  G.  F.  k  J.  369;  Webster  v.  Cook,    ception.     But,  as  in  many  other  in- 

L.  R.,  2  Ch.  542,  546;  Edwards  v.    stances,  Lord  Brougham's  opinion  has 

Burt,  2  I>e  G.  M.  k  G.  55;  O'Rorke  v.    not  been  sustained.     It  is  settled,  at 

Bolingbroke,  L.  R.,  2  App.  Cas.  814-   least  in  England,  that  the  mere  fact  of 

834 ;  Sayery  v.  King,  5  H.  L.  Cas.  627 ;   the  ancestor ' s  assent,  approval,  or  even 

Aldborough  v.  Trye,  7  CI.  &  Fin.  436;   assistance  will  not  prevent  the  court 

Shelly  V.  Nash,  3  Madd.  232,  235;    from  giving  relief.     The  doctrine  is 

Fox  V.  Wright,  6  Id.  1 1 1 ;  Gowland  y.    established  to  secure  the  rights  of  heirs 

De  Faria,  17  Ves.  20,  24;  Peacock  v.    and  reversioners,  and  tfieir  rights  can 

Evans,  16  Id.  512;   Davis,  v.   Marl-   not  be  defeated  by  the  action  of  the 

borough,  2  Sw.  108,  154;  Edwards  v.    ancestor.     This  view  seems  to  be  in 

Browne,  2  Coll.  100;  fiincksman  y.    strict  accordance  with  principle.    Earl 

Smith,  3  Russ.   433,  435;    King  y.    of  Aylesford  v.  Morris,  L.  R.,  8  Ch. 

Hamlet,  4  Sim.  223;  2  My.  &  K.  456;   484,  491,  per  Lord  Selbome;  see,  also, 

3  CL  &  Fin.  218;  Newton  v.  Hunt,  5   King  v.  Savery,  1  Sm.  &  Gif.  271; 

Sim.  51 1 ;  Roberts  v.  Tunstall,  4  Hare,    5  H.  L.  Cas.  627 ;  Talbot  v.  Staniforth, 

237;  Bromley  v.  Smith,  26  Beav.  644;    1  J.  &  H.  484;  Jenkins  v.  Stetson,  9 

Jenkins  v.  Pye,  12  Pet.  241;  Larrabee   Allen,  128;  McBee  v.  Myers,  4  Bush, 

V.  Larrabee,  34  Me.  477;  Poor  v.  Ha-   356.    If,  however,  the  transaction  is  a 

zleton,  15  N.  H.  564;  Boynton  v.  Hub-   fair  family  or  other  arrangement  for 

bard,  7  Mass.  112;  Trull  v.  Eastman,    the  benefit  of  all  parties  interested,  in 

3  Met.  121;  Fitch  v.  Fitch,  8  Pick,    which  the  ancestor  or  life-tenant  joins, 

480;  Varick  v.  Edwards,  1  Hoff.  Ch.    and  in  which  there  is  no  undue  influ- 

3St2;  Power's  Appeal,  63  Pa.  St.  443;   ence,  it  will  not  be  set  aside  on  the 

Da\ddson  v.  Little,  22  Id.  245,  252;   ground  of  inadequacy.    Tweddell  v. 

Mastinv.  Marlow,  65  N.C.  695;  Butler   Tweddell,  Turn.  &  R.   13;  Lord  v. 

v.  Haskell,  4  Desau.  651;  Nimmo  v.   Jeffkins,  35  Beav.  7;  Shelly  v.  Nash, 

Davis,  7  Tex.  26;  Needles  v.  Needles,    3  Madd.  232. 

7  Ohio  St.  432;  Lowry  v.  Spear,  7  ^  This  particular  rule  is  a  fine  illus- 
Bush.  451;  Meri weather  v.  Herran,  8  tration  of  the  maxim  '*he  who  seeks 
B.  Mon.  162.  In  some  cases  the  doo-  equity  must  do  equity,'*  and  is  based 
trine  seems  to  have  been  rejected  or  upon  the  plainest  prmciples  of  right 
only  partially  adopted;  see  Mayo  v.  and  justice.  Those  few  American  de- 
Carrington,  19  Gratt.  74;  Cribbins  v.  cisions  which  have  departed  from  it, 
Markwood,  13  Id.  495.  In  Parmelee  have  so  far  failed  to  appreciate  the  es- 
V.  Cameron,  41  N.  Y.  392,  a  sale  of  a  sentifd  .conceptions  of  equity.  In  re 
legacy  payable  in  future  made  by  an  Slater's  Trusts,  L.  R.,  11  Ch.  D.  227; 
improvident  and  dissipated  legatee,  Tyler  v.  Yates,  Id.,  11  Eq.  265;  6  Ch. 
was  sustained.  665;  Miller  v  Cook,  Id.,  10  En.  641; 

Since  the  relief  is  based  in  part  upon  Bawtree  v.  Watson,  3  My.  &  K.  339; 
the  ground  that  the  sale  by  an  heir  or  Wharton  v.  May,  5  Ves.  27*  68; 
reversioner  is  a  constructive  fraud  Peacock  v.  Evans,  16  Ves.  512;  Croft 
upon  the  ancestor,  it  has  been  held  v.  Graham,  2  De  G.  J.  &  S.  155;  Boyn- 
that  if  a  father  knew  of  his  son's  de-  ton  v.  Hubbard,  7  Mass.  112;  Boyd  v. 
sign  to  dispose  of  his  expectancy,  and  Dunlap,  1  Johns.  Ch.  478;  Williams 
did  not  dissent,  the  transaction  would  v.  Savage  Man.  Co.,  1  Md.  Ch.  306;  3 
not  come  within  the  general  rule,  and  Id.  418;  but  see  Small  v.  Jones, 
would  be  upheld.  Kmg  v.  Hamlet,  4  6  Watts  &  S.  122;  Seylar  v.  Carson, 
Sim.  223;  2  My.  &  K.  450,  473.    In   69  Pa.  St.  81. 
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dealings  with  expectant  interests,  courts  of  equity  have  ex- 
tended a  protection  to  young,  inexperienced,  and  improyident 
heirs,  by  relieying  against  other  kinds  of  unconscionable  bar- 
gains which  they  may  have  made,  and  by  reducing  the  claims 
against  them  to  a  reasonable  amount/ 

§  954.  Post  obit  Contraots.  In  strict  analogy  to  the  equi- 
table relief  against  sales  of  expectancies,  and  depending  upon  the 
same  reasons,  is  that  against  pas/  obit  contracts.  A  post  obit  con- 
tract is  an  agreement  made  by  an  expectant  heir,  successor, 
devisee,  or  legatee,  whereby  in  consideration  of  a  smaller  sum 
loaned,  he  promises  to  pay  to  the  creditor  a  much  larger  sum 
exceeding  in  amount  the  principal  and  lawful  interest,  upon 
the  death  of  the  person  from  whom  he  expects  the  inheritance, 
succession,  or  bequest,  provided  he  himself  should  survive  such 
person.  Such  an  instrument  is  clearly  an  imposition  upon  the 
debtor,  since  it  necessarily  takes  advantage  of  his  actual  or 
supposed  necessities.  It  is  also  a  gross  fraud  upon  the  ances- 
tor or  testator;  it  offers  a  premium  upon  his  death;  being  a 
wagering  contract,  it  renders  the  creditor's  interests  dependent 
upon  his  speedy  death.  Post  obit  contracts  and  all  other  instru- 
ments, essentially  the  same  though  differiug  in  form,  will  be 
set  aside.  In  granting  this  relief,  as  in  the  similar  case  of 
dealings  with  expectancies,  where  there  are  no  special  circum- 
stances of  unfairness  or  imposition,  and  the  inadequacy  of  con- 
sideration is  the  sole  ground  of  interference,  the  court  will 
require  a  repayment  to  the  lender  of  what  is  justly  due,  and 
may  permit  the  security  to  stand  for  such  amount  until  it  is 
repaid.' 

A  modem  English  statute  enacts  foreztravagance  and  dissipation,  have 

that  no  purchase,  made  bonajide,  of  a  sold  them  goods  at  outrageous  prices  or 

reversionary  interest  shall  be  set  aside  loaned  them  money  at  outrageous  rates 

merely  on  the  ground  of  undervalue;  of  interest,  even  when  there  are  no 

31  &  32  Vict.,  c.  4.     It  is  held  that  as  statutes  against  usury,  courts  of  equity 

this  statute  is  confined  to  fair  pur-  have  reduced  the  securities  given  for 

chases,  the  equitable  doctrine  concern*  such  claims  to  a  fair  amount.    Croft 

ing  unfair  transactions,  and  the  juris-  v.  Graham,  2  De  6.  J.  &  S.  155;  Bill 

diction  to  relievo  heirs  and  reversioners  v.  Price,  1  Vem.  467;  Lamplugh  v. 

who  have  been  actually  imposed  upon.  Smith,  2  Id.  77;  Whitley  v.  Price,  2 

is  left  unaltered.  /71  re  Slater's  Trusts,  Id.  78;  Brooke  v.  Galley,  2  Atk.  34, 

L.  K,  11  Ch.  D.  227;  £arl  of  Ayles-  35;    Freeman  v.  Bishop,   Id.  39.     I 

ford  v.  Morris,  Id.,  8  Ch.  484;  Tyler  venture  tc^oubt  whether  this  relief 

V.  Yates,  Id.,  11  Eq.  265;  6  Ch.  665;  would  be  given  by  the  courts  of  the 

Miller  v.  Cook,  Id.,  10  Eq.  641;  nor  American  states  unless  the  circum- 

are  the  doctrine  and  jurisdiction  af*  stances  of  a  case  showed  actual  fraud, 

fected  by  the  repeal  of  the  usury  laws;  The  English  policy  of  protecting  au- 

Ibld;  and  Croft  v.  Graham,  2  De  G.  cestral  estates  has  never  prevailed  in 

J.  &  S.  155.  this  country. 

^  Thus,    where  unscrupulous  per-       ^  Chesterfield   v.    Janssen,  2  Vet*, 

sons,  taking  advantage  of  such  ex-  Sen.  125,  157;  1  Eq.  Lead.  Cas.  773, 

pectants,  and  furnishing  them  means  809,  825  (4th  Am.  ed.);  Wharton  v. 
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§  955.  n.  Transaotions  Presumptively  Invalid  be- 
t-ween  Persons  in  Fiduciary  Relations. — It  is  of  the  ut- 
most importance  to  obtain  an  accurate  conception  of  the  exact 
circumHtances  under  wnich  the  equitable  principle  now  to  be  ex- 
amined applies;  otherwise  the  entire  discussion  of  the  doctrine 
will  be  confused  and  imperfect.  In  the  yarious  instances  de- 
scribed in  the  preceding  paragraphs  there  has  been  an  actual 
undue  influence  consciously  and  designedly  exerted  upon  a 
party  who  was  peculiarly  susceptible  to  external  pressure  on 
account  of  his  mental  weakness,  old  age,  ignorance,  necessitous 
condition,  and  the  like.  The  existence  of  any  fiduciary  relation 
was  unnecessary  and  immaterial.  The  undue  influence  being 
established  as  a  fact,  any  contract  obtained  or  other  transaction 
accomplished  by  its  means,  is  voidable,  and  is  set  aside  without 
the  necessary  aid  of  any  presumption.  The  single  circumstance 
now  to  be  considered,  is  the  existence  of  some  fiduciary  rela- 
tion, some  relation  of  confidence  subsisting  between  two  par- 
ties. No  mental  weakness,  old  age,  ignorance,  pecuniary  dis- 
tress, and  the  like  is  assumed  as  an  element  of  the  transaction; 
if  any  such  fact  be  present  it  is  incidental,  not  necessary,  imma- 
terial, not  essenti&l.  Nor  does  undue  influence  form  a  necessary 
part  of  the  circumstances,  except  so  far  as  undue  influence,  or 
rather  the  ability  to  exercise  undue  influence,  is  implied  in  the 
very  conception  of  a  fiduciary  relation,  in  the  position  of  supe- 
riority occupied  by  one  of  the  parties  over  the  other,  contained 
in  the  very  definition  of  that  relation.     This  is  a  most  important 

May,  5  Ves.  27;  Curling  v.  Towns-  snch  contract  is  equally  obnoxious  to 
bcDd,  19  Id.  628;  Fox  v.  Wright,  6  the  equitable  doctrine,  and  will  be  set 
Madd.  Ill;  Davis  y.  Duke  of  Marl-  aside,  Boynton  v.  Hubbard,  7  Mass. 
lx>rough,  2  Sw.  174;  Crowe  v.  Ballard,  1 12;  but  an  agreement  by  such  an  heir 
SBro.Ch.  117, 120;Gwynnev.HeatoD,  or  successor,  made  with  the  consent 
1  Id.  1,9;  Earl  of  Aldborough  v.  Trye;  of  his  ancestor,  and  for  a  fair  consid- 
7  CI.  &  Fin.  436,  462,  464;  Bemal  v.  oration,  to  convey  the  property  which 
Pone^,  3  Dow,  133,  1  Bligh  (N.  S.),  may  afterwards  come  to  him  by  de- 
504;  In  re  Slater's  Trusts,  L.  R.,  11  scent  or  succession,  is  valid,  Fitch 
Ch.  D.  227;  Earl  of  Aylesford  v.  v.  Fitch,  8  Pick.  480;  as  to  fair  and 
Morris,  Id.,  8  Ch.  484;  Pennell  v.  valid  agreements  among  expectant 
Millar,  23  Beav.  172;  Benyon  v.  Fitch,  heirs  or  successors  to  share  the  prop- 
35  Id.  570;  Boynton  v.  Hubbard,  7  erty  which  may  come  to  them,  see 
Mass.  112  (the  opinion  of  C.  J.  Par-  Hyde  v.  White,  5  Sim.  524;  Wcthered 
sons  contains  afiUl  and  admirable  dis-  v.  Wethered,  2  Sim.  183;  Harwood  v. 
cussion  of  the  doctrine  concerning  this  Tooke,  2  Sim.  192;  Beckley  v.  New- 
class  of  contracts);  and  see  Freme  v.  land,  2  P.  Wms.  182;  Trull  v. 
Brade,  2  De  G.  &  J.  582.  Eastman,  3  Met.  121,  123.  How  far 
Where  an  expectant  heir  or  sue-  the  various  classes  of  agreements  de- 
ceasor,  upon  a  present  consideration,  scribed  in  the  foregoing  paragraphs, 
makes  a  secret  agreement  to  convey  may  be  ratified,  confirmed,  and  thus 
or  pav  to  the  creditor  a  large  but  un-  made  valid,  is  considered  at  the  close 
certam  portion  of  the  estate  which  he  of  the  next  subdivision  upon  fiduciary 
may  inherit  or  succeed  to,  in  case  he  relations, 
survives  his  parent  or  other  ancestor. 


/. 
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statement,  not  a  mere  verbal  criticism.  Nothing  can  tend  more 
to  produce  confusion  and  inaccuracy  in  tbe  discussion  of  the 
subject,  than  the  treatment  of  actual  undue  influence  and  fidu- 
ciary relations  as  though  they  constituted  one  and  the  same 
doctrine. 

§  956.  The  General  Prinoiple.— It  was  shown  in  the  pre- 
ceding section  that  if  one  person  is  placed  in  such  a  fiduciary 
relation  towards  another  that  the  duty  rests  upon  him  to  dis- 
close, and  he  intentionally  conceals  a  material  fact  with  tbe 
purpose  of  inducing  the  other  to  enter  into  an  agreement,  such 
concealment  is  an  actual  fraud,  and  the  agreement  is  voidable 
without  the  aid  of  any  presumption.  We  are  now  to  view  fidu- 
ciary relations  under  an  entirely  different  aspect;  there  is  no 
intentional  concealment,  no  misrepresentation,  no  actual  fraud. 
The  doctrine  to  be  examined  arises  from  the  very  conception 
and  existence  of  a  fiduciary  relation.  While  equity  does  not 
deny  the  possibility  of  valid  transactions  between  the  two  par- 
ties, yet  because  every  fiduciary  relation  implies  a  condition  of 
superiority  held  by  one  of  the  parties  over  the  other,  in  every 
transaction  between  them  by  which  the  superior  party  obtains  a 
possible  benefit,  equity  raises  a  presumption  against  its  validity, 
and  casts  upon  that  party  the  burden  of  proving  affirmatively 
its  compliance  with  equitable  requisites,  and  of  thereby  over- 
coming the  presumption.  One  principle  underlies  the  whole 
subject  in  all  its  applications;  and  this  principle  may  be  stated 
in  a  negative  and  in  an  affirmative  form.  Its  negative  aspect 
cannot  be  better  expressed  than  in  the  following  language  of  a 
most  able  judge  in  a  recent  decision:  "  The  broad  principle  on 
which  the  court  acts  in  cases  of  this  description  is  that, 
wherever  there  exists  such  a  confidence,  of  whatever  character 
that  confidence  may  be,  as  enables  the  person  in  whom  confi- 
dence or  trust  is  reposed,  to  exert  influence  over  the  person 
trusting  him,  the  court  will  not  allow  any  transaction  between 
the  parties  to  stand,  unless  there  has  been  the  fullest  and  fairest 
explanation  and  communication  of  every  particular  resting  in 
the  breast  of  the  one  who  seeks  to  establish  a  contract  with  the 
person  so  trusting  him."  ^  The  principle  was  affirmatively  stated 
with  equal  accuracy  in  the  same  case  on  appeal,  as  follows: 
"  The  jurisdiction  exercised  by  courts  of  equity  over  the  deal- 

^  Tate  y.  Williamson,  L.  R.,  1  Eq.  learned  jndge  has    mingled  up  the 

62S,  536,  per  Page-Wood,  V.  C.  (Loitl  doctrine  concerning  simple  fiduciary 

Hatherlcy);   ana  see  Cowee  v.  Cor-  relations,  with  that  concerning  aotoal 

nell,  75  N.  Y.  91,  99,  100,  per  Hand,  undue  influence  or  opxircssion. 
I       J.    In    the    passage  last  cited    the 
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ings  of  persons  standiug  in  certain  fidaciary  relations  bas 
always  been  regarded  as  one  of  a  most  salutary  description. 
The  principles  applicable  to  the  more  familiar  relations  of  this 
character  have  been  long  settled  by  many  well-known  decisions, 
but  the  courts  have  always  been  careful  not  to  fetter  this  use- 
ful jurisdiction  by  defining  the  exact  limits  of  its  exercise. 
Wherever  two  persons  stand  in  such  a  relation  that,  while  it 
continues,  confidence  is  necessarily  reposed  by  one,  and  the  in- 
fluence which  naturally  grows  out  of  that  confidence  is  pos- 
sessed by  the  other,  and  this  confidence  is  abused,  or  the  influ- 
ence is  exerted  to  obtain  an  advantage  at  the  expense  of  the 
confiding  party,  the  person  so  availing  himself  of  his  position 
will  not  be  permitted  to  retain  the  advantage,  although  the  irans- 
action  could  not  have  been  impeached  if  no  such  confidential  rela- 
tion had  eaniUed."^    Courts  of  equity  have  carefully  refrained 

^  Tate  y.  Williamson,  L.  R. ,  2  Gh.  plete  case  of  abandonment  must  be 

55,  60,  61,  per  Lord  Chelmsford.     In  shown  in  order  to  determine  it.     The 

Khodes  v.  Bate,  Id.,  1  Id.  252,  257,  fnere  fact  that  the  relation  is  not  called 

L.  J.  Turner  laid  down  some  most  im-  into  action,  is  not,  I  think,  sufficient 

portant  corollaries  of  the  general  prin-  of  itself  to  determine  it,  for  this  may 

ciple,  and  distinguished  it  from  the  well  have  arisen  from  there  liaving 

doctrine  concerning  undue  influence  been  no  occasion  to  resort    to  it. 

exerted  upon  persons  weak-minded.  In  Billage  v.  Southee,  9   Hare,  534, 

etc.  :    " I  take  it  to  be  a  well-estab-  540,  it  was  said:  '*  No  part  of  the  ju- 

lished  principle  of  this  ysourt,  that  risdiction  of  the  court  is  more  useful 

persons  standing  in  confidential  rela-  than  that  which  it  exercises  in  watch- 

tion  towards  others  can  not  entitle  ing  and  controlling  transactions  be- 

themsclves  to   hold    benefits  which  tween  persons  standing  in  a  relation 

those  others  may  have  conferred  upon  of  confidence  to  each  other;  and,  iu 

them,  unless  they  can  show  to  the  sat-  my  opinion,  this  part  of  the  jurisdic- 

isfaction  of  the  court  that  the  persons  tion  of  the  court  can  not  be  too  freely 

by  whom  the  benefits  have  been  con-  applied,  either  as  to  the  persons  be- 

f erred  had  competent  and  independent  tween  whom,  or  the  circumstances  in 

advice  in  conferring  them.     This,  in  which,  it  is  applied.     The  jurisdiction 

my  opinion,  is  a  settled  general  prin-  is  founded  on  the  principle  of  correct- 

ciple  of  the  court,  and  I  do  not  tnink  ing  abuses  of  confidence,  and  I  shall 

that  either  the  age  or  the  capacity  of  have  no  hesitation  in  saying  it  ought 

the  person  conferring  the  benefit,  or  to  be  applied,  whatever  be  the  nature 

the  nature  of  the  benefit  conferred,  of  the  confidence  reposed,  or  the  rela- 

affects  the  principle.     Ageandcapac-  tion  of  the  parties  between  whom  it 

itv  are  considerations  which  may  be  has  subsisted.     I  take  the  principle 

Of  great  importance  in  cases  in  which  to  be  one  of  universal  application,  and 

theprindple  does  not  apply;  but  I  think  the  cases  in  which  the  jurisdiction  has 

they  are  but  of  little,  if  any,  impor-  been  exercised — those  of  trustee  and 

tance  in  cases  to  which  the  principle  is  cestui  que  trust,  guardian  and  ward, 

applicable.    They  may  afford  a  suffi-  attorney  and  client,  surgeon  and  pa- 

cient  protection  in  ordinary  cases,  but  tient — to  be  merely  instances  of  the 

they  can  afford  but  little  protection  in  application  of  the  principle.     *    *    * 

cases  of  influence  founded  upon  con-  It  is  said  that  the  plaintiff  intended  to 

Mcnce.    And,  as  to  the  nature  of  the  be  liberal,  and  that  this  court  would 

benefit,  the  injury  to  the  party  by  not  prevent  him  from  being  so;  and  no 

whom  the  benefit  is  conferrea  can  not  doubt  it  would  not  if  such  were  his  in- 

depend  upon  its  nature."    Also  at  p.  teution.  But  intention  imports  knowl- 

260:  "  X  think  that  where  a  relation  edge,  and  liberality  imports  the  ab- 

of   confidence    is    once    established,  sence  of  influence;  and  where  a  gift  is 

either  some  positive  act  or  some  com-  set  up  between  parties  standing  in  a 
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from  defining  the  particulftr  instances  of  fiduciary  relations,  in 
such  a  manner  that  other  and  perhaps  new  cases  might  be  ex- 
cluded. It  is  settled  by  an  overwhelming  weight  of  authority 
that  the  principle  extends  to  every  possible  case  in  which  a 
fiduciary  relation  exists  as  a  fact,  in  which  there  is  confidence 
reposed  on  one  side,  and  the  resulting  superiority  and  influence 
on  the  other.  The  relation  and  the  duties  involved  in  it  need 
not  be  legal;  it  may  be  moral,  social,  domestic,  or  merely  per- 
sonal. 

§  957.  TvfTO  Classes  of  Oases. — ^There  are  two  classes  of 
cases  to  be  considered,  which  are  somewhat  different  in  their 
external  forms,  and  are  governed  by  different  special  rules,  and 
which  still  depend  upon  the  single  general  principle.  The  first 
class  includes  all  those  instances  in  which  the  two  parties  con- 
sciously and  intentionally  deal  and  negotiate  with  each  other, 
each  knowingly  taking  a  part  in  the  transaction,  and  there  re- 
sults from  their  dealing  some  conveyance,  or  contract,  or  gift. 
To  such  cases  the  principle  literally  and  directly  applies.  The 
transaction  is  not  necessarily  voidable,  it  may  be  valid;  but  a 
presumption  of  its  invalidity  arises,  which  can  only  be  overcome, 
if  at  all,  by  clear  evidence  of  good  faith,  of  full  k;DOwledge, 
and  of  independent  consent  and  action.  The  second  class  in- 
cludes all  those  instances  in  which  one  party  purporting  to  act 
in  his  fiduciary  character,  deals  with  himself  in  his  private  and 
personal  character,  without  the  knowledge  of  his  beneficiary, 
as  where  a  trustee  or  agent  to  sell,  sells  the  property  to  him- 
self. Such  transactions  are  voidable  at  the  suit  of  the  bene- 
ficiary, and  not  merely  presumptively  or  prima  facie  invalid. 
Nevertheless  this  particular  rule  is  only  a  necessary  application 
of  the  single  general  principle.  The  circumstances  show  that 
there  could  not  possibly  be  the  good  faith,  knowledge,  and 
free  consent  required   by  the   principle,  and  therefore  the 

confidential  relation,  the  onus  of  estab-  applied  in  all  transactions  where  "  in- 

lishing  it  by  proof  rests  upon  theparty  fluence  has  been  acquired  and  abused, 

who  has  received  the  gift."    In  the  in  which  confidence  has  been  reposed 

frequently  quoted  case  of  Hatch  v.  and  betrayed."    Lord  Crau worth  also 

Hatch,  9  Ves.  292,  Lord  Eldon  said:  said  that  the  familiar  cases  of  parent 

*'  This  case  proves  the  wisdom  of  the  and  child,  guardian  and  ward,  attor- 

court  in  saying  that  it  is  almost  im-  ney  and  client,  are  only  instances  of 

possible,  in  the  course  of  the  connec-  a  broad  and  widely  applicable  pnnci- 

tion  of  guardian  and  ward,  attorney  pie.     See,  also,  Bennett  v.  Austin,  81 

and  client,  trustee  and  ceMui  que  trmt,  K.  Y.  308,  332,  333,  per  Bapallo,  J. ; 

that  a  transaction  shall  stand,  purport-  Young  v.  Hughes,  32  N.  J.  £q.  372; 

ing  to  be  bounty  for  the  execution  of  Emigrant  Co.  v.  County  of  Wright,  7 

an  antecedent  duty."    In  Smith  ▼.  Otto,  339;  Huguenin  v.  Baseley,  14 

Kay,  7  H.  L.  Cas.  750,  Lord  Kings-  Ves.  273;  2  Eq.  Lead.  Cas.  1156,  1174, 

downe  said,  the  equitable  principle  1192  (4th  Am.  ed.) 
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result  which  is  a  rebuttable  presumption  in  the  first  class  of 
transactions,  becomes  a  conclusive  presumption  in  the  second. 
The  transactions  belonging  to  the  first  class  may  be  gifts  or 
agreements  and  conveyances  upon  valuable  consideration. 
The  principle  is  applied  with  great  emphasis  and  rigor  to  gifts, 
whether  they  are  simple  bounties,  or  purport  to  be  the  effects 
of  liberality  based  upon  antecedent  favors  and  obligations.' 
Contracts,  executory  or  executed,  made  upon  a  valuable  con- 
sideration, are  not;  perhaps,  scrutinized  with  quite  so  much 
severity  as  gifts,  but  they  are  subjected  to  the  operation  of  the 
same  principle,  and  must  conform  to  its  requirements.'  Having 
thus  explained  the  general  nature  and  scope  of  the  principle,  I 
shall  now  describe  its  application  to  the  most  important  and 
familiar  forms  of  fiduciary  relations,  and  its  effects  upon  the 
rights  and  liabilities  of  the  parties  thereto. 

§  958.  Trustee  and  Beneficiary. — As  the  general  powers, 
duties,  and  liabilities  of  trustees  will  be  more  fully  discussed  in 
a  subsequent  chapter,  I  shall  at  present  simply  state  in  the 
briefest  manner  those  rules,  growing  out  of  the  fiduciary  rela- 
tion, which  regulate  their  dealings  with  their  beneficiaries.'  In 
the  first  place,  when  the  trustee  deals  with  the  trust  property, 
but  not  directly  with  the  cestui  que  trusty  and  without  the  latter's 
intervention.  The  rule  is  inflexibly  established  that  where  in 
the  management  and  performance  of  the  trust,  trust  property 

*  HngQenin  y.  Baseley,  14  Yes.  273;  Hindson  v.  Weatherill,  5  De  G.  M.  & 

2  Eq.  Lead.  Cas.  1156,  1174,  1192;  G.  301. 

Falham  v.  McCarthy,  1  H.  L.  Cas.       '  Haguenin  v.  Baseley,  2  £q.  Lead. 

703;  Savery  v.  King,  5  H.  L.  Cas.  Cas.  1156,  1174,  1102;  Fox  v.  Mack- 

627;  Prideaux  v.  Lonsdale,  1  De  G.  J.  reth,  2  Bro.  Ch.  400;  2  Cox,  320;   1 

&  S.  433;  Wright  v.  Vanderplank,  8  Eq.  Lead.  Cas.  188,  212,  237;  Gibson 

De  G.  M  &G.  133;  Hoghton  v.  Hugh-  v.  Jeyes,  6  Ves.  266;  Hatch  v.  Hatch, 

ton,   15  Beav.  278;  Broun  v.  Ken-  9  Ves.   292;   Grifaths  y.   Robins,  3 

netly,  33  Beav.  133;  4  De  G.  J.  &  S.  Madd.  191;  Revett  y.  Harvey,  1  S.  & 

217;    Tomson    v.    Judge,    3    Drew,  S.  502;  Gary  y.  Gary,  2  Sch.  &  Lef. 

306;  Morgan  v.  Minett,  L.  R.,  6  Ch.  173;  Gresley  y.  Mousley,  4  De  G.  & 

D.  638  and  cases  cited.  Lyon  v.  Home,  J.  78;  3  De  G.  F.  &.  J.  433;  Edwards 

L.  R.,  6  Eq.  655;  Everitt  v.  Everitt,  y.  Meyrick,  2  Hare,  60;  Tate  v.  Wil- 

Id.,  10  £kl.  405;  Turner  v.  Collins,  liamson,  L.  R.,  2  Ch.  55;  1  Eq.  528; 

Id.,  7  Ch.  329;  Rhodes  y.  Bate,  Id.,  1  Young  y.  Hughes,  32  N.  J.  Eq.  372; 

Ch.  252;  Brock  y.  Barnes,  40  Barb.  Kline  y.  Kline,  57  Pa.  St.  120;  Norris 

521;  Wistar's  Appeal,  54  Pa.  St.  60;  y.  Tayloe,  49  111.  17;  Rockafellow  v. 

Greenfield's  Estate,  2  Harris,  489,507;  Newoomb,    57    III    186;    Turner  y. 

Todd  y.  Grove,  33  Md.  188;  Turnery.  Turner,  44  Mo.  536;  Bayliss  v.  Wil- 

Turner,  44  Mo.  535;  Taylor  V,  Taylor,  liams,   6  Cold.   440;    McCormick  v. 

8  How.  (U.  S.)  183;  Jenkins  v.Pye,  12  Malin,  5   Blackf.  509;  Harkness  v. 

Pet.  241,  253;  and  see  Falk  v.  Turner,  Fraser,  12  Flor.  336,  341. 
101  Mass.  494.     Testamentary  sifts       '  See  Huguenin  v.  Baseley,  2  Eq. 

stand  upon  a  somewhat  different  toot-  Lead.  Cas.  1156,  1180,  1228;  Fox  v. 

ing:    that   is,    they   ma^*be    valid,  Mackreth,  1  Id.   188,  212,  237  (4th 

wliile   a   gift    inJLer    vivos     between  Am.  ed.) 
the   same    parties    might    be    void: 

Vol.  n— 31 
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of  any  description,  real  or  personal  property,  or  mercantile 
assets,  is  sold,  the  trastee  can  not,  without  the  knowledge  and 
consent  of  the  cestui  que  trusty  directly  or  indirectly  become  the 
purchaser.  Such  a  purchase  is  always  voidable,  and  will  be  set 
aside  on  behalf  of  the  beneficiary,  unless  he  has  affirmed  it 
being  sui  juris  after  obtaining  full  knowledge  of  all  the  facts. 
It  is  entirely  immaterial  to  the  existence  and  operation  of  this 
rule,  that  the  sale  is  intrinsically  a  fair  one,  that  no  undue  ad- 
vantage is  obtained,  or  that  a  full  consideration  is  paid,  or  even 
that  the  price  is  the  highest  which  could  be  obtained.  The 
policy  of  equity  is  to  remove  every  possible  lemptaiion  from  the 
trustee.  The  rule  also  applies  alike  where  the  sale  is  private, 
or  at  auction,  where  the  purchase  is  made  directly  by  the  trustee 
himself,  or  indirectly  through  an  agent,  where  the  trustee  acts 
simply  as  agent  for  another  person,  and  where  the  purchase  is 
made  from  a  co-trustee.  Finally,  the  rule  extends  with  equal 
force  to  a  purchase,  made  under  like  circumstances  by  a  trustee 
from  himself.  A.  trustee  acting  in  his  fiduciary  character,  and 
without  the  intervention  of  the  beneficiary,  can  not  sell  the 
trust  property  to  himself,  nor  buy  his  own  property  from  him- 
self for  the  purposes  of  the  trust.^    In  the  second  place,  where 

1  Fox  Y.  Mackreth,  1  Eq.  Lead.  Gaa.  Fulton  v.  Whitney,  66  Id.  548;  Star 

188,212,237  {4th  Am.  ed.);  Lewis  v.  Fire  Ins.  CJo.  v.   Palmer,  41  N.  Y. 

Hillman,  3  H.  L.  Gas.  607;  Hamaton  Supr.  Ct.  267;  Woodruff  v.  Boyden, 

T.  Wright,  9  CI.  &  Fin.  Ill;  Aberdeen  3  Abb.  N.  C.  29;  De  Catera  v.  Le  Ray 

Il*y  Co.  V.  Blaikie,  1  Macq.  461;  In  re  de  Chaumont,  3  Paige,  178;  Child  y. 

Bloye's Trust,  IMacn.&G. 488;  Knight  Brace,  4  Id.  309;  Campbell  v.  John- 

v.  Majoribanks,  2  Id.  10;  Parkinson  v.  ston,    1    Sandf.   Ch.    148;    Cram  v. 

Hanbury,  2  Be  G.  J.  A  S.  450;  Ingle  Mitchell,  Id.  251;  Cumljerland  Coal 

V.  Richards,  6  Jur.,N.S.,  1178;  Ridley  Co.  v.  Sherman,  30  Barb.  553;  John- 

V.  Ridley,  34  L.  J.  Ch.  462;  Franks  son  v.  Bennett,  39  Id.  237;  Romaine 

V.  Bollans,  37  Id.   148,  165;  Grover  v.  Hendrickson,  27  N.  J.  Eq.  162  (see 

V.  Hugell,  3  Russ.  428;  Gregory  y.  this  case  for  an  accurate  statement  of 

Gregory,  Coop.  201;  Baker  y.  Carter,  the  rule  and  its  reasons);  Wakeman  v. 

1  Y.  &  C.  250;  Woodhouse  v.  Mere-  Dodd,  27  N.  J.  Eq.  564;  McGinn  v. 

dith,   1  J.  A  W.  204,  222;  Kx  parte  Shaeffer,    7   Watts.   412;    Mason  y. 

Lacey,  6  Ves.  625;  Ex  parte  James,  8  Martin,  4  Md.  124;  Wasson  y.  English, 

Id.  337,  348;  Ex  parte  Bennett,  10  Id.  13  Mo.  176;  Ringgold  y.  Ringgold,  I 

381,  394;  Randall  y.   Errinffton,  Id.  Har.  &  G.  1 1 ;  Brothers  y.  Brothers,  7 

423;  Att'y  Gen.  y.  Earl  of  Ckrendon,  Ired.  Eq.  150;  McCants  y.  Bee,  1  Mc- 

17Id.  491, 500;  Tracy  V.Colby,  55  Cal.  Cord  Eq.  383;  James  y.  James,  65 

67;  Tracy  y.  Craig,  Id.  91;  Scott  y.  Ala.  625;  Narcissa  y.  Wathan,  2  B. 

Umbarser,  41  Id.  410;  Union  Slate  Mon.  241;  Higgins  y.  Curtiss,  82  lU. 

Co.  V.  Tilton,  69  Me.  244;  Connolly  28;  Bush  y.   Sherman,   80  Id.    160; 

y.  Hammond,  51  Tex.  635;  Paine  y.  Munn  y.  Burges,  70  Id.  604;  Roberts 

Irwin,    16    Hun,    390;    Michoud    y.  y.  Moseley,  &  Mo.  507;  Schwarz  y. 

Girod,  4  How.  (U.  S.)  603;  Stephen  Wendell,  Walker  Ch.  267.    Purchase 

y.  Beall,  22  Wall.  329;  Wormley  y.  erf  auction, — Adams  y.  Sworder,  2  I>e 

Wormley,  8  Wheat.  421;  Caldwell  y.  G.  J.  &  S.  44;  Grover  y.  Hugell,  3 

Taggart,  4  Pet.  190;  Freeman  y.  Har-  Russ.  428;  Lawranoey.  Galsworthy,  3 

wood,  44  Mc.  195;  Dyer  y.  Shurtleff,  Jur.,N.S.,  1049;  Sanderson  y. Walker, 

112  Mass.  165;  Brown  y.  Cowell,  116  13  Ves.  601;  Ex  parte  Bennett,  10  Id. 

Id.  461;  Smith  v.  Frost,  70  N.  Y.  65;  381,  393;  Campbell  y.  Walker,  5  Id. 


TRUSTEE  AND   BENEFICIART.  483 

the  trustee  deals,  with  respect  to  the  trust,  directly  with  his 
beneficiary.  A  purchase  by  a  trustee  from  his  cestui  que  trusty 
evea  for  a  fair  price  and  without  any  undue  advantage,  or  any 
other  transaction  between  them  by  which  the  trustee  obtains  a 
benefit,  is  generally  voidable  and  will  be  set  aside  on  behalf  of 
the  beneficiary;  it  is  at  \evAi  prima  facie  voidable  upon  the  mere 
facts  thus  stated.'  There  is,  however,  po  imperative  rule  of 
equity  that  a  transaction  between  the  parties  is  necessarily,  in 
every  instance,  voidable.  It  is  possible  for  the  trustee  to  over- 
come the  presumption  of  invalidity.  If  the  trustee  can  show, 
by  unimpeachable  and  convincing  evidence,  that  the  beneficiary 
being  sui  juris  had  full  information  and  complete  understand- 
ing of  all  the  facts  concerning  the  property  and  the  transaction 

678;  Ex  parte  James,  8  Id.  337,  348;  man,  19  Vt  9;  Slee  v.  The  Manhattan 
Miohoud  V.  Girod,  4  How.  (U.  S.)  503;  Co.,  1  Paige,  48;  Hendricks  v.  Robin- 
Da  voue  V.  Fanning,  2  Johns.  Ch.  252;  son,  2  Johns.  Ch.  283,  311;  Dobson  v. 
Bellamy  v.  Bellamy,  6  Flor.  62.  At  JEtaoey,  3  Sandf.  Ch.  60;  Campbell  ▼. 
judicial  sale.— Ex  parte  Bennett,  10  McLain,  51  Pa.  St.  200;  Tennant  v. 
Ves.  381,  393;  Roberts  v.  Moseley,  64  Trenchard,  L.  R.,  4  Ch.  637.  Al- 
Mo.  507;  Tracy  v.  Colby,  55  Cal.  67;  though  the  purchase  be  set  aside,  still 
Tracy  v.  Craig,  Id.  91  (purchase  by  a  if  it  was  fair,  the  court  may  allow  the 
probate  judffe  by  whom  the  sale  had  trustee  for  his  payments,  and  ad- 
been  ordered,  and  by  whom  the  sale  vances,  and  improvements  when  he 
would  in  regular  course  of  proceedings  acted  in  ffood  faith.  Mulford  y. 
be  confirmed — a  most  extraordinary  Minch,  3  Stockt.  Ch.  16;  Mason  v. 
case);  Jewett  v.  Miller,  ION.  Y.  402;  Martin,  4  Md.  124;  and  see  Paine  v. 
Van  Epps  v.  Van  Epps,  9  Paige,  237;  Irwin,  16  Hun,  390.  After  the  trust 
Fisk  y'.  Sarber,  6  Watts  &  8.  18.  has  been  completely  ended,  the  former 
Purchase  made  indirectly  through  a  trustee  may  purchase,  Mnnn  v.  Bur* 
t/urd  person, — Adams  y.  Sworder,  2  ges,  70  111.  604;  Bush  v.  Sherman, 
Be   G.    J.    &  S.   44;    Sanderson    v.    80  Id.  160. 

Walker,  13  Ves.  601;  Scott  ▼.  Um-       » In  ^x  parte  Laoey,  6  Ves.  625,  627, 
barger,  41  Cal.  410;  James  y.  James,    Lord  Eldon  gave  the  practical  reason 
55  Ala.  525;  Higgins  v.  Curtiss,  82  for  this  stringent  rule:  *' It  is  founded 
111.  28;  Davoue  v.  Fanning,  2  Johns,    upon  this,  that  though  you  may  see 
Ch.  252;  Beeson  v.  Beeson,  9  Pa.  St.    in  a  particular  case  that  the  trustee 
279;  Dorsey  v.  Dorscy,  3  Har.  &  J.  410.    has  not  made  advantage,  it  is  utterly 
Purchaathy trustee  aA  a^ent for  a  third  impossible  to   examine,  upon    satis- 
perfton. — ^a:  parte  Bennett,  10  Ves.  381;  factory  evidence  in  the  power  of  the 
Gregory  y.  Gregory,  Coop.  201 ;  North   court  (by  which  I  mean  m  the  power 
Bait.  etc.  AssTL  v.  Calawell,  25  Md.    of  the  parties),  in  ninety -nine  cases 
420.     Purchase  from  a  eo-trustee. —  out  of  a  hundred,   whether  he  has 
Whichcote  v.  Lawrence,  3  Ves.  740;   made  advantage  or  not."    Lloyd  v. 
Cumberland  Coal  Co.  y.  Sherman,  30  Attwood,  3  De  G.  &  J.  614;  Camp- 
Barb.  653;  Ringgold  y.  Ringgold,  1   bell  y.    Walker,   5  Ves.    678,    682; 
Har.&G.  11.    iSe  rule  is  also  settled,    13   Id.    601;  Randall  y.    Errington, 
where  not  abrogated  by  statute,  that    10    Id.    423;   Hamilton    v.   Wright, 
an  incumbrancer  with  a  power  of  sale   9  CI.  &  Fin.  HI,  123-125;  Ingle  y. 
in  selling  under  the  power  becomes  a   Richards,  28  Beav.    361;  Tatum  y. 
trustee  for  the  sale,  and  as  such  can   McLollan,    50   Miss.    1  ;    Clarke   y. 
not  directly  or  through  an  agent  pur-    Deyeaux,  1  S.  C.  172,  184;  Smith  y. 
chase  the  property.    Downes  v.  Graze-    Townshend,  27  Md.  368 ;  Spencer  & 
brook,  3  Meriv.  200,  per  Lord  Eldon;   Newbold's  Appeal,  80  Pa.  St.  317, 332; 
In  re  Bloye's  Trust,  1  Macn.  &  G.    Parshall's  Appeal,  65  Id.  224;  Wis- 
488,  494,  495;  Waters  y.  Groom,  11    tar's    Appeal,   54    Id.    60;  Diller  v. 
Q.  k  Fin.  684;  Hyndman  y.  Hynd-   Brubacker,  52  Id.  498. 
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itself,  and  the  person  with  wbom  be  was  dealing,  and  gave  a 
]>6rfectly  free  consent,  and  tbat  the  price  paid  was  fair  and  ad- 
equate, and  tbat  be  made  to  tbe  beneficiary  a  perfectly  honest 
and  complete  disclosure  of  all  tbe  knowledge  or  information  con- 
cerning the  property  possessed  by  himself,  or  which  he  might, 
with  reasonable  diligence,  have  possessed,  and  that  be  has 
obtained  no  undue  or  inequitable  advantage,  and  especially  if  it 
appears  that  the  beneficiary  acted  in  the  transaction  upon  the 
independent  information  and  advice  of  some  intelligent  third 
person,  competent  to  give  such  advice,  then  the  transaction 
will  be  sustained  by  a  court  of  equity.^  Tbe  doctrine  is 
enforced  with  the  utmost  stringency  when  the  transaction  is  in 
the  nature  of  a  bounty  conferred  upon  the  trustee,  a  gift  or 
benefit  without  full  consideration.  Such  a  transliction  will  not 
be  sustained,  unless  tbe  trust  relation  was  for  the  time  being 
completely  suspended,  and  tbe  beneficiary  acted  throughout 
upon  independent  advice,  and  upon  the  fullest  information  and 
knowledge. 

§  959.  Principal  and  Agent. — Equity  regards  and  treats 
this  relation  in  the  same  general  manner,  and  with  nearly  tbe 
same  strictness,  as  that  of  trustee  and  beneficiary.  The  under- 
lying thought  is  that  an  agent  should  not  unite  his  personal 

^  The  independent  advice  of  a  third  of  Coles  v.  Trecothick,  9  Yes.  234, 

person  does  not  seem  to  be  an  essen-  246.     "A  trustee  may  bny  frbm  the 

iial  feature  in  purchases  for  a  fair  cestui  que  trust  provided  there  is  a 

consideration;  but  it  does  seem  to  be  clear  and   distinct   contract,    aacer- 

indispensable  in  transactions  having  tained  to  be  such  after  a  jealous  and 

the    nature    of   gifts,    whereby    the  scrupulous  examination  of  all  the  cir- 

trustee  obtains  some  benefit,  as  for  cumstances;  that  the  cestui  que  trust 

example,  a  release  of  claims  against  intended  the  trustee  should  buy;  aud 

the  trustee  given  by  the  cestui  que  tkere  is  no  fraud,  no  concealment,  no 

tnust  as  a  bounty.     Lloyd  v.  Attwood,  advantage  taken  by  the  trustee  of  in- 

3  De  G.  &  J.  614     Some  of  the  cases  formation    acquired  by  him  in    the 

speak  of    "terminating    the  trust,"  character  of  trustee."    Ex  parte 'Q&n- 

** ceasing  to  be  trustee,    "shaking  off  nett,  lOVes.  381, 3d4;  £hs parte  Lacey, 

thecharacterof  trustee,"  and  the  like.  6  Id.  625;  Ex  parte  James,  S  Id.  337, 

These  expressious  plainly  do  not  mean  348;  Morse  v.  Royal,  12  Id.  355;  Randall 

that  the  trust  relation  should  have  v.  Elrrington,  10  Id.  423;  Xk>WDes  v. 

been    finally    ended    and    dissolved.  Grazebrook,  3  Meriv.  200, 208;  Knight 

They    are    especially    applicable    to  v.  Majoribanks,  2  Macn.  &  G.  10;  Luff 

transactions  in  the  nature  of  gifts,  v.  Lord,  11  Jur.  N.  S.  50;  Denton  v. 

and  then  refer  to  the  independent  ad-  l>onner,  23  Beav.  285;  Ayliffe  v.  Mur- 

vice  of  a  third  person,  upon  which  the  ray,  2  Atk.58;  Clarke  v.  Swaile,  2  Eden, 

beneficiary  acts,  so  that  the  trustee  is  134;    Spencer  &  Newbold's  Appeal, 

not  pro  hoc  vice  dealing  in  his  capacity  80  Pa.  St.  317;  Villines  v.  Norileet,  2 

of   trustee.     When  applied  to  pur-  Dev.  Eq.  167;  Bryan  v.  Duncan,  11 

chases  the  exj^ressions  simply  mean  Groo.  67;  Kennedy  v.  Kennedy,  2  Ala. 

that  the  beneticiary  must  have  com-  571 ;  Richardson    v.    Spencer,  18  R 

plete  information  and  unbiased  judc-  Hon.   450;  Marshall  v.   Stephens,   8 

ment,  and  must  give  a  free  and  full  Humph.  159;  Sallee  v.  Chandler,  26 

consent.     Tbe  rule  given  in  the  text  Mo.  124. 
was  well  stated  in  the  important  case 


PBIKOIPAL   AND  AGENT.  485 

and  bis  representative  characters  in  the  same  transaction;  and 
equity  will  not  permit  him  to  be  exposed  to  the  temptation,  or 
brought  into  a  situation  where  his  own  personal  interests  con- 
flict with  the  interests  of  his  principal,  and  with  the  duties 
which  he  owes  to  his  principal/  In  dealings  without  the  inter- 
vention of  his  principal,  if  an  agent  for  the  purpose  of  selling; 
property  of  the  principal  purchases  it  himself,  or  an  agent  for 
the  purpose  of  buying  property  for  the  principal  buys  it  from 
himself,  either  directly  or  through  the  instrumentality  of  a 
third  person,  the  sale  or  purchase  is  voidable;  it  will  always  be 
set  aside  at  the  option  of  the  principal;  the  amount  of  consid- 
eration, the  absence  of  undue  advantage  and  other  similar  feat- 
ures are  wholly  immaterial;  nothing  will  defeat  the  principal's 
right  of  remedy  except  his  own  confirmation  after  full  knowl- 
edge of  all  the  facts.'    Passing  to  dealings  connected  with  the 

^  Neuendorff  v.   World    etc.    Ins.  his  principal  can  not  purchase  it,  or 

Co.,  69  N.  Y.  389;  Wilbur  v.  Lynde,  any  security  of  it,  for  his  own  benefit 

49  Cal.  290;  Tynes  v.  Grimsteacl,   1  Carter  v.   Palmer,  8  CI.  &  Fin.  657; 

Tenn.   Ch.   508;  Dodd  v.  Wakeman,  11  Bligh,  N.  S.,  397;  Cane  v.  Lord 

26  N.  J.  £q.  484;  Krutz  v.  Fisher,  8  Allen,  2  Dow, 289,  294;  Reedy.Norris, 

Kiins.  90;  Fisher  v.  Krutz,  9  Id.  501;  2  My.  &  Cr.  361;  Hobday  v.  Peters,  28 

Grumley  v.  Webb,  44  Mo.  444.     For  Beav.  349;  Neuen4orff  v.  World  etc. 

the  same  reason,  an  agent  can  not,  Ins.  Co.,  69  N.  Y.  389;  Bain  v.  Brown, 

unless  expressly  authorized  by  both,  66  Id.  285;  Taussig  v.  Hart,  49  Id. 

act  as  such  for  two  principals  whose  301;  Bennett  v.  Austin,  81  Id.  308; 

interests  are    conflicting;  a  contract  Conkey  v.  Bond,  36  Id.  427;  34  Barb, 

thus  made  without  the  knowledge  and  276;  Gardner  ▼.   Ogden,   22  Id.  327 

consent  of  each,   would  not  be  en-  (subagent);  Moore   y.  Moore,   5  Id. 

forced,  and  might  be  canceled.    N.  Y.  256;  Dobeon  v.  Raoey,  8  Id  216  (rati- 

Cent.  Ins.  Co.  v.  Nat.  Protect.  Ins.  fied);  Bank  of  Orleans  t.  Torrey,  7 

Co.,    14    N.   Y.    85;    Greenwood  7.  Hill,  260;  9  Paige,  649,  662:  Briden- 

Sprinff,  54  Barb.  375;  Lloyd  v.  Colston,  backer  v.  Lowel^  32  Barb.  9;  Bavoue 

5  Buan,  587;  Draughon  v.  Quillen,  23  v.  Fanning,  2  Johns.  Ch.  252;  Van 

La.  An.  237;  Scribner  v.  Collar,  40  Epps  v.    Van    Epps,   9  Paige,   237; 

Mich.  375.  Hughes  v.    Washington,  72  IlL    84; 

'  As  in  the  case  of  trustees  this  Tewksbury  v.  Sprnance,  75  Id.   187; 

rule  applies  alike  to  private  sales,  auc-  Eldridge  v.  Walker,  60  Id.  230;  Jef- 

tion  sales,  and  judicial  sales.    In  rt  fries  v.  Wiester,  2  Sawy.  135;  W^ilbur 

Bloye*s  Trust,  1  Macn.  &  G.  488,  495;  v.  Lynde,  49  Cal.  290;  Rubidoex  v. 

Walsham  v.  Stainton,  1  Be  G.  J.  &S.  Parks,   48  Id.   215;  Hardenbergh   v. 

678;  Kimber  v.  Barber,  L.  R.,  8  Ch.  Bacon,  33  Id.  356,  377;  Hunsacker  v. 

56;  Lewis  v.  Hillman,  3  H.   L.   Csu.  Sturgis,  29  Id.   142,  145;  Armstrong 

607;  Tyrrell  ▼.  Bank  of  London,  10  Id.  ▼.  Elliott,  29  Mich.  485;  Ruckman  t. 

26;  Charter  v.  Trevelyan,   11  CI    &  Bergholz,  37  N.  J.  L.  437;  Tynes  v. 

Fin.  714;  Ex  parte  Gore,  6  Jur.  1118;  Grimstead,  1  Tenn.  Ch.  508;  Barziza 

7    Id.    136;  Hichens  v.   Congreve,   4  v.   Story,    39    Tex.   354;    Itogers   v. 

Russ.  562,  577;  Taylor  v.  Salmon,  4  Lockett,   28  Ark.   290;    Grumley  v. 

My.  &  Cr.    134;    Gillett  v.   Pepper-  Webb,  44  Mo.  444;  Baker  ▼.  Whiting, 

coi'ne,3Beav.78;Lowtherv.Lowther,  .1   Story,   218,  241   (by  a  subagent); 

13  Ves.  95,  103;  Morphy  v.  0*Shea,  Caldwell  v.  Sigourney,  19  Conn.  37; 

2  Jo.  ft  Lat.  422;  East  India  Co.  v.  Banks  v.  Judah,  8  Id.  145;  Marshall 

Henchman,   1   Ves.  287;    Massey  v.  v.  Joy,  17  Vt.  546;  Ingle  v.  Hartman, 

Davies,  2 Ves.  317;  Bentley  V.Craven,  37  Iowa,   274;  Scott  v.   Freeland,  7 

18  Beav.   75;  Barker  v.   Harrison,  2  Sm.  and  Mar.  409;  and  see  many  of 

Coll.  546;  Lees  v.  Nuttall,  2  My.  k  the  American  cases,  cited  under  the 

K.  819;  also,  agent  to  settle  a  debt  of  preceding  paragraph,  concerning  sim- 
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principal's  intervention,  in  any  contract  of  purchase  or  sale  with 
the  principal,  or  other  transaction  by  which  the  agent  obtains  a 
benefit,  a  presumption  arises  against  its  validity  which  the 
agent  must  overcome;  although  this  presumption  is  undoubtedly 
not  so  weighty  and  strong  as  in  the  case  of  a  trustee.  The 
mere  fact  that  a  reasonable  consideration  is  paid  and  that  no  un- 
due advantage  is  taken,  is  not  of  itself  sufficient.  Any  unfair- 
ness, any  underhanded  dealing,  any  use  of  knowledge  not 
communicated  to  the  principal,  any  lack  of  the  perfect  good 
faith  which  equity  requires,  renders  the  transaction  voidable, 
so  that  it  will  be  set  aside  at  the  option  of  the  principal.^  If, 
on  the  other  hand,  the  agent  imparted  all  his  own  knowledge 
concerning  the  matter,  and  advised  his  principal  with  candor 
and  disinterestedness  as  though  he  himself  were  a  stranger  to 
the  bargain,  and  paid  a  fair  price,  and  the  principal  on  his  side 
acted  with  full  knowledge  of  the  subject-matter  of  the  transac- 
tion, and  of  the  person  with  whom  he  was  dealing,  and  gave  a 
full  and  free  consent — ^if  all  these  are  affirmatively  proved,  the 
presumption  is  overcome,  and  the  transaction  is  valid.'    These 

ilar  puTchaaes  by  trastees.  In  Scott  v.  Post,  1  Hun,  30.3;  Cleveland  Ins. 
V.  Mann,  36  Tox.  157,  it  seems  to  be  Co.  v.  Beed,  1  Biss.  180;  McMahon  v. 
held  that  an  a^ent  to  sell  property  at  McGraw,  26  Wise.  614;  White  v. 
auction,  may  bid  for  it  on  behalf  of  a  Ward,  26  Ark.  445;  Gillenwaters  v. 
third  person.  This  conclusion  is  di-  Miller,  49  Miss.  150.  In  the  recent 
rectly  opposed  to  the  English  decis-  case  of  Panama  etc.  TeL  Co.  v.  India 
ions,  and  seems  to  be  plainly  opposed  Rubber  etc  Co.,  8upra^  James,  L.  J., 
to  the  rule  that  a  person  can  not  act  as  laid  down  the  following  general  rule: 
agent  for  two  principals  whose  inter-  "I  take  it  to  be  clear  that  any  surrep- 
ests  are  antagonistic.  titious  dealing  between  one  principal 

^  Walsham  v.  Stainton,  1  De  G.  J.  and  the  agent  of  the  other  principal, 
ft  S.  678;  Haygarth  v.  Wearing,  L.  is  a  fraud  on  such  other  principal,  cog- 
B.,  12  Eq.  320;  Donaldson  v.  Gillot,  nizable  in  this  court.  That  1  believe 
Id.,  3  Id.  274;  Panama  etc.  Tel.  Co.  to  be  a  clear  proposition,  and  I  take  it 
V.  India  Rubber  etc.  Co.,  Id.,  10  Ch.  to  be  equally  clear  that  the  defrauded 
516,  526;  Tyrrell  v.  Bank  of  London,    principal,  if  he  come  in  time,  is  enti- 

10  H.  L.  Cas.  26;  Charter  v.  Trevelyan,   tied  at  his  option  to  have  the  contract 

11  CI.  &  Fin.  714;  Muruhy  v.  O'Shea^  rescinded,  or,  if  he  elects  not  to  have 
2  Jo.  ft  Lat.  422;  Wilson  v.  Short,  it  rescinded,  to  have  such  other  adc- 
6  Hare,  366,  383;  Gillett  v.  Pepper-  quate  relief  as  the  court  may  think 
come,  3  Beav.  78;  Clarke  v.  Tipping,    nght  to  give  him." 

9  Id.  282;  Hobday  v.  Peters,  28  Id.  ^  Lewis  v.  Hillman,  3  H.  L.  Cas. 

349;  Wentworth  v.  Lloyd.  32  Id.  467;  607;  Charter  v.  Trevelyan,  11  CI.  ft 

Byrd  v.  Hughes,  84  III.  174;  Jeffries  Fin.  714,  732;  Rothschild  v.  Brook- 

V.  Wiester,  2  Sawy.  135;  Wilbur  v.  man,  6  Bligh,  N.  S.,  165;  Caney.  Loi-d 

Lynde,  49  Cal.  290;  Ingle  v.  Hart-  Allen,  2  Dow,  289,  294;  Lord  Selsey  v. 

man,  37  Iowa,  274;  Rubidoex  t.  Parks,  Rhoades,  1  Bligh,  N.  S.,  1 ;  2  S.  ft  8. 

48  Cal.  215;  Weeks  v.  Downing,  30  41;  Clarke  v.  Tipping,  9  Beav.  282; 

Mich.  4;   Uhlich  v.  Muhlke,.  61  III.  Dally  v.Wonham,33Id.  154;  Lowther 

499;  Wilson  v.  Wilson,  4  Abb.  App.  v.  Lowther,  13Ves.  95, 103;  Woodhouse 

Dec.  621;  Young  v.  Hughes,  32  N.  J.  v.  Meredith,  1  J.  ft  W.  204;  Watt  v. 

Eq.  372;  Condit  v.  Blackwell,  22  Id.  Grove,  2  Sch.  ft  Lef.  492;  Molony  v. 

481;  Comstock  v.  Comstock,  67  Barb.  Kernan,  2  Dr.  ft  War.  31;  Mulhadlen 

453;Norris  v.  Tayloe,  49111.  17;  Green  v.  Marum,  3    Id.  317;    Murphy  v. 

v.  Winter,  1  Johns.  Ch.  26, 00;  Brown  O'Shea,  2  Jo.  ft  Lat.  422,  425;  Barker 
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general  doctrines  are  applied  under  every  variety  of  circum- 
stances, and  to  every  kind  of  transaction.  As  illustrations, 
when  an  agent  has  during  his  employment  discovered  a  defect 
in  his  principal's  title,  he  can  not,  after  the  agency  is  ended,  use 
such  knowledge  for  his  oi^n  benefit;  much  less  can  he  do  so 
while  the  agency  exists.'  Nor  is  an  agent  employed  to  purchase 
or  to  sell,  or  in  any  other  business,  permitted  to  make  profits  for 
himself  in  the  transaction,  unless  by  the  plain  consent  of  his  em- 
ployer; for  all  such  profits  wrongfully  made  he  must  account 
to  his  principal;'  and  if  he  has  taken  the  legal  title  to  property 
in  violation  of  his  fiduciary  duty,  equity  will  treat  him  as  a 
trustee  thereof  for  his  principal.'  A  gift  by  a  principal  to  his 
agent  may  be  valid  and  be  sustained,  if  the  absolute  good  faith, 
knowledge,  and  intent  of  both  the  parties  is  clearly  established.* 
After  the  agency  has  been  ended,  and  the  fiduciary  relation  has 
ceased,  the  foregoing  rules  no  longer  operate;  the  parties  may 
deal  with  each  other  in  the  same  manner  as  any  other  persons.*" 

V.  Harrison,  2  Coll.  546;  In  re  Bloye*B  444;  Leake  v.   Sutherland,  25  Ark. 

Trust,  1  Macn.  &  G.  488;  Walker  v.  219;  Bunker  v.  Miles,  30  Me.  431; 

Carrington,   74  111.   446;    Young  v.  Church  t.   Sterling,    16   Conn.   388; 

Hugbes,  32  N.  J.  Eq.  372;  Wilson  v.  Reed  v.  Warner,  5  Paige,  650;  Bruce 

Wilson,  4  Abb.  App.  Dec.  621 ;  Brown  v.  Davenport,  36  Barb.  349;  Gardner 

V.  Post,  1  Hun, 303; Famam V.Brooks,  v.  Ogden,  22  N.  Y.  327;  Myers'  Ap- 

9  Pick.  212;  Marshall  v.  Joy,  17  Vt.  peal,  2  Barr,  463;  Keighler  v.  Savage 
546;  Moore  v.  Mandlebaum,  8  Mich.  Man.  Co.,  12  Md.  383;  Kanada  v. 
433;  Fisher's  Appeal,  34  Pa.  St.  29;  North,  14  Mo.  615;  Knabe  v.  Temot, 
and  see  cases  in  last  preceding  note.  16  La.  An.  13. 

^  One  of  the  most  common  instances  '  Reitz  v.  Keitz,  80  N.  Y.  538;  Ben- 

of  such  conduct  is  the  agent's  acquir-  nett  v.  Austin,  81  Id.  308;  Gardner  v. 

ing  a  tax  title  to  his  j^rincipal's  prop-  Ogden,  22  Id.  327;  Smith  v.  Stephen- 

erty  for  his  own  beneht;  this  proceed-  son,  45  Iowa,  645;  Barziza  v.  Story, 

ing  is  always  invalid.    Ringo  v.  Binns,  39  Tex.  354;  Krutz  v.  Fisher,  8  Kan?. 

10  Pet.  269;  Rogers  v.  Lockett,  28  90;  Fisher  v.  Krutz,  9  Id.  501;  Mc- 
Ark.  290;  Krutz  v.  Fisher,  8  Kans.  Mahoft  v.  McGraw,  26  Wise.  614; 
90;  Fisher  v.  Krutz,  9  Id.  601;  Mc-  Matthews  v.  Light,  32  Me.  305;  Pills- 
Mahon  v.  McGraw,  26  Wise.  614.  bury  v.  Pillsbury,  17  Id,  107;  Church 

^De  Bussche  v.  Alt,  L.  R.,  8  Ch.  v.  Sterling,  16  Conn.  388;  Parkist  v. 

D.  286;  Imperial  etc.  Ass'n  v.  Cole-  Alexander,  1  Johns.  Ch.  394;  Borrell 

man.  Id.,  6  H.  L.  189;  Tyrrell  v.  Bank  v.  Bull,  3  Sandf.  Ch.   15;  Blount  v. 

of  London,  10  H.  L.  Cas.  26,  39;  Wal-  Robeson,  3  Jones  Eq.  73;  Hargravo 

sham  V.  Stainton,  1  De  G.  J.  &  S.  678;  v.  King,  5  Ired,  Eq.  430;  Wellford  v. 

East  I.  Co.  v.  Henchman,  1  Ves.  287;  Chancellor,  6  Gratt.  39;  McKinley  v. 

Massey  v.  Davis,  2  Id.  317;  Ex  parte  Irvine,  13  Ala.  681;  Moore  v.  Mandle- 

Hnches,  6Id.617;Bensonv.Heathom,  baum,  8  Mich,  433;  Massie  v.  Watts, 

1  Y.  &  C.  326,  342;  Beck  v.  Kautoro-  6  Cranch,  148;  see  post^  Constructive 

wicz,  3  K.  &  J.  230;  Bentley  v.  Craven,  Trusts. 

18  Beav.  75;  Maxwell  v.  Port  Tenant  *  The  equitable  rule  concerning  gifts 

etc.  Co.,  24  Id.  495;  Ritchie  v.  Cou-  between  principal  and  agent  does  not 

per,  28  Id.  344;  Moinett  v.  Days,   1  seem  to  be  as  stringent  as  that  which 

Baxt.  431;  Dodd  v.  Wakeman,  26  N.  regulates  the  similar  dealings  of  trus- 

J.  Eq.  484;  Coursin's  Appeal,  79  Pa.  tees  and  their  beneficiaries.     Hunter 

St.  220;  Wilson  v.  Wilson,  4  Abb.  v.  Atkins,  3  My.  &  K.  113;  Nicol  v. 

App.  Dec.  621 ;  GiUenwaters  v.  Miller,  Vaughan,  1  CI.  &  Fin.  495;  Hobday 

49  Miss.  150;  Taussig  v.  Hart,  49  N.  v.  Peters,  28  Beav.  349. 

Y.  301;  Grumley  v.  Webb,  44  Mo.  *  Scott    v.    Dunbar,   1    Moll.   442; 
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§  960.  Attorney  and  Client.— The  courts  of  England  hare 
uniformly  watched  all  the  dealings  between  attorneys  or  bar- 
risters and  their  clients  with  the  closest  scrutiny ,  and  have  es- 
tablished very  rigorous  rules  concerning  them.  It  must  be 
conceded  that  this  equitable  doctrin^  has  been,  to  a  considerable 
extent,  ignored,  and  these  rules  .have  been  greatly  modified  in 
their  application,  by  the  courts  in  several  of  the  American 
states.  While  tbe  fact  must  be  admitted,  it  can  not  be  too 
much  deplored.^  In  regard  to  gifts,  the  rule  is  definitely  set- 
tled, although  it  may  not  always  have  been  followed  by  American 
courts,  that  no  gift  from  a  client  to  his  attorney,  made  while  the  re- 
lation is  still  subsisting,  is  valid.  In  order  that  a  gift  from  a  client 
to  his  own  attorney  mayl>e  sustained,  the  donee  must  not  only 
show  ajffirmatively  the  perfect  good  faith  of  the  transaction,  the 
absence  of  any  pressure  or  influence  on  his  own  part,  the  com- 
plete knowledge,  intention,  consent,  and  freedom  of  action  on 
the  donor's  part,  but  it  must  also  appear  that  pro  hoc  re — that  is, 
in  all  the  dealings  connected  with  the  gift  itself — the  relation  of 
attorney  and  client  between  the  two  parties  had  been  suspended, 
by  means  of  independent  advice  furnished  to  the  client  by  some 
disinterested  and  competent  third  person,  through  which  tbo 
client  was  instructed  and  upon  which  he  acted.  Whatever  may 
be  the  other  circumstances,  unless  it  be  shown  that  the  client, 
in  conferring  his  bounty,  had  the  benefit  of  such  independent 
counsel   and  advice,  the  gift  must  fail.'    In  regard  to  pur- 

Trevelyan  v.  Charter,  4  L.   J.   Ch.  practically  regarded  rather  aa  their 

209;  ibucher  v.  Bucher,  86  111.  377.  excuse  and  justification. 
Even  then,  however,  a  former  agent       'Thelan^age,  ''the  relation  must 

is  nut  permitted  to  use  special  knowl-  have    terminated,"  or  ''must    liave 

edge  which  he  acquired  hy  mfons  of  ceased  to  exist,"  etc.,  is  found  in  some 

Ms  agency,  to  benefit  himself  at  the  of  the  cases.     This  does  not  mean 

expense  of  the  former  principal.    Car-  that  the  business  connection  between 

tcr  V.  Palmer,  8  CI.  &  Fin.  657;  Hoi-  the  donor  and  the  donee  must  have 

man  v.  Loynes,  4  De  G.  M.  &  G.  270.  been  fully  and  finally  ended,  and  the 

^  I  venture  the  suggestion  that  no  attorney  discharged  entirely  from  his 

single  circumstance  has  done  more  to  employment.     It  simply  means,  as 

dcl^e  the  practice  of  the  law  in  the  stated  in  the  text,  that  in  the  dealing 

popular  estimation,  and  even  to  lower  concerning  the  gift  itself,  the  attorney 

the   lofty    standard    of    professional  must  not  be  acting  as  attorney  for 

ethics  and  self-respect  amoxi^  mem-  the  client,  but  some  other  attorney 

bers  of  the  legal  profession  itself,  in  or  competent  adviser  must  bo  called 

large  portions  of  our  country,  than  in.    The  rule,  as  given  in  the  text»  is 

the  nature  of  the  transactions,  often  firmly  established  in  England.     The 

in  the  highest  degree  champertous,  latest  decision  is  Morgan  v.  Minett,  L. 

between  attorney  and  client,  which  R. ,  6  Ch.  D.  638.     A  client  had  given 

are  permitted,  and  which  have  re-  three  releases    and    conveyances    t6 

ceived  judicial  sanction.   It  sometimes  Minett,  who  had  long  been  his  con' 

would  seem  that  the  fiduciary  relation  fidentisd   attorney  and  friend.     Thp 

and   the  opportunity  for  undue  in-  evidence  showed,  beyond  a  question, 

fluence,  instead  of  being  the  grounds  that  the  douor  fully  knew  and  com- 

for  invalidating  such  agreements,  are  prehended  the  nature  of  the  transac- 
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chases,  sales,  and  other  similar  contracts  between  the  attorney 
and  client,  the  rule  is  not  so  stringent.  Snch  species  of  con- 
tract made  while  the  relation  is  still  subsisting  may  be  valid, 
and  independent  advice  to  the  client  from  a  third  person  is 
never  essential,  although  very  proper.  The  presumption  always 
arises  against  the  validity  of  a  purchase  or  sale  between  the 
client  and  attorney  made  daring  the  existence  of  the  relation. 
The  attorney  must  remove  that  presumption  by  showing  affirma- 
tively the  most  perfect  good  faith,  the  absence  of  undue  in*- 
fluence,  a  fair  price,  knowledge,  intention,  and  freedom  of  action 
by  the  client,  and  also  that  he  gave  his  client  full  information 
and  disinterested  advice;  in  the  language  of  Lord  Eldon,  ''  the 

tion,    and    intended    to    confer    the  cept  it,  but  both  of  them  must  act 

bounty.     The  dooor,    however,   had  under  circumstances  which  preclude 

no  other  adviser  in  tho  transaction,  the  possibihtv  of  suspicion,  ror  suspi- 

and  counseled  with  no  one  except  the  cion  is  enough."    The  court  reviewed 

donee,   Minetfc.      The   gift  was    de-  the  prior   cases,   and  especially  tho 

clared   invalid   and  the  instruments  often  quoted  case  of  Hunter  v.  At- 

canceled.     The  court  said  (p.  645):  kins,  3  My.  &  K.  113,  in  which  Lord 

"  The  law  I  take  to  be  as  plainly  set-  Brougham  arffued  that  a  gift  to  an 

tied  on  the  subject  as  any  law  existing  attorney  stood  on  the  same  footing  as 

in  this  country,  that  while  the  rela-  a  purchase  by  him.     These  views  of 

tion  of  solicitor  aud  client  subsists,  Lord  Brougham  were  mere  dicta  and 

the  solicitor  can  not  take  a  gift  from  had  been  often  criticised  and  repu- 

.  his  client"     *     *     *     (p.  646):  *'It  is  diated,  and  were  opposed  to  the  whole 

not  said  that  the  relation  prevents  a  current  of  authority.    Tho  correctness 

client  bestowing  hia  bounty  upon  his  of  the  rule  laid  down  in  Tomsou  v. 

solicitor,  but  what  the  law  requires  is  Judge,  3  Brew.  306,  was  expressly 

that,  considering  the   enormous  in-  affirmed.     See  also  Broun  v.   Ken- 

fluence  which  a  solicitor  in  many  cases  nedy,  4  De  G.  J.  &  S.  217;  Middleton 

must  have  over  his  client,  in  order  to  v.  Welles,  1  Goz,  112;  4  Bro.  P.  0. 

give  validity  and  effect  to  a  donation  245;    Hatch  v.  Hatch,  9  Ves.   292; 

from  a  client  to  his  solicitor,  that  re-  Lady  Ormond  v.  Hutchinson,  13  Ves. 

lation  must  bo  severed.    The  parties  47;  Wright  t.  Proud,  Id.  136;  Montes- 

must  be,  as  one  of  the  cases  says,  at  quieu  v.  Sandys,  18  Id.  302;  In  re 

arm's  length.    The  relation  must  have  Holmes'    Estate,    3    GifT.    337,   345; 

ceased  to  exist.    If  that  can  once  be  Gibbs  v.  Daniel,  4  GiiF.  1 ;  O'Brien  v. 

established,  there  is  an  end  to  the  Lewis,  Id.  221;  Wood  v.  Downes,  18 

influence;  whatever  the  influence  may  Ves.  120;  Goddard  v.  Carlisle,  9  Price, 

have  been  before  need  not  be  inquired  169;    Greenfield's  Estate,   2  Harris, 

into;  the  influence  does  not  exist  where  489,  506;  and  see  Berrien  v.  McLane, 

that  state  of  circumstances  is  brought  1  Hoff.  Oh.  421;  Brock  v.  Barnes,  40 

about,  and  then  the  client  may  as  Barb.  521.    In  Nesbit  v.  Lockman, 

well  give  to  the  solicitor  as  give  to  34  N.  Y.  167,  while  the  general  rule 

any  other  person.    The  dcKree  of  in-  was  admitted,  a  ffift  to  a  managing 

fluence  need  not  be  inquirecf  into.  The  clerk  of  the  donor  s  attorney  was  sus- 

fact  of  the  influence  is  enough  if  it  be  tained  upon   the  particular  circum- 

eetablished.      You    can   not  inq^uire  stances.    A  distinction  exists  between 

how  much  influence  there  was;  it  is  gifts  inter  mihm  and  testamentary  gifts, 

enough,  in  the  contemplation  of  the  A  bequest  to  the  testator's  attorney 

Uw,  that  the  influence  existed,  that  will  be  held  valid,  even  where  the 

there  is  a  possibility  that  it  mav  be  attorney  himself  drew  up  the  will, 

abased;  and  the  rule  is  not  a  hard  if  the  testator's  capacity  and  freedom 

one  upon  a  solicitor.    A  client  in-  of  action  and  intent  be  shown;  Hind- 

clined  to  bestow  bounty  uix>n  his  solic-  son  v.  Weatherill,  5  De  G.  M.  ft  G. 

itor  is  at  perfect  liberty  to  do  it*  and  301;  Walker  v.  Smith,  29  Beav.  394; 

the  solicitor  is  at  perfect  liberty  to  ac-  Raworth  v.  Marriott,  1  My.  &  K.  643. 
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attome J  must  prore  that  his  dOigenoe  to  do  the  best  for  his 
Tendor  has  been  as  great  as  if  he  was  onlj  an  attorney  dealing^ 
for  that  Tendor  with  a  stranger.'"  If  all  these  circamstances 
are  prored  the  contract  will  stand;  if  not  it  will  be  defeated  or 
set  aside.'  In  the  conduct  of  his  employment  the  attorney  must 
consult  his  client's  interests  in  preference  to  his  own.  He  is 
not  permitted,  therefore,  to  make  any  profit  out  of  the  employ- 
ment other  than  his  due  compensation,  except  with  the  knowl- 
edge and  consent  of  his  client;  for  all  such  profits  he  must 

>  Gibson  ▼.  Jeyes,  6  Yea.  266,  271.  Lafc.    282;    Spencer   v.  Topham,   22 

*  In  Edwards  v.  Mevrick,  2  Hare,  Beav.  573;  Peanon  v.  Benson  28  Id. 

60,  the  doctrine  was  lally  diacuased  566;    Adama  v.   Sworder,   2   De  G. 

in  all  its  bearings  by  Wignun,  V.  C,  J.   &  S.   44.      The   American   casea 

and  a  porchase  by  an  attorney  waa  do  not  exhibit  so  much  uniformity, 

anatained,  although  it  tamed  oat  to  While  all  recognize  the  ceneral  rale, 

be  mach  more  profitable  than  waa  theoretically  at  least,  and  while  stmie 

anticipated.      The    following    recent  apply  it  with  fimmcas  and  riff  or,  others 

ElngUshdcciaionafamiahatrikingillaa-  have  virtoally  etnasculated  it  in  its 

trationa  of  the  rale.     Cases  iu  which  application.     Transactions  have  been 

the  transaetum   was   Iteld   invalid. —  anatained,  which    an    English   court 

Holman  t.  Loynes,  4  De  G.  M.  &  G.  would  hardly  suffer  to  be  discussed, 

270;   Hesse    v.   Briant,    6    Id.    623;  and  would  visit  the  attorneys  engaged 

Broun  v.  Kennedy,  4  Be  G.  J.  ft  S.  in  them  with  the  severest  censure. 

217;  Grealey  v.  Mousley,  4  Be  G.  ft  Cofes  applying   the  rules. — Ryan  t. 

J.  78,  01,  94,  95,  98,  99;  3  De  G.  F.  Aahton,    42  Iowa,  365;    Broylea  v. 

ft  J.  433  (a  very  remarkable  case;  a  i^mold,    11    Heisk.    484;    Baker  v. 

purchase  set  aside  after  death  of  both  Humphrey,  11  Otto,  494;  Poison  v.  • 

parties,  on  ground  of  undervalue,  and  Young,  37  Iowa,  196;  Dunn  v.  Record, 

oy  application  of  the  presumption,  63  Me.  17  (rule  fully  adapted);  Ronuin 

there  being  no  affirmative  evidence  to  v.  Mali,  42  Md.  513  (ditto);  Kisling 

sustain  the  validity);  Lyddony.  Moss,  y.  Shaw,  33  Cal.  425  (ditto);  ELaight 

4  De  G.  ft  J.  104;  Baker  v.  Loader,  v.   Moore,  37  N.  Y.  Supr.  Ct.   161; 

L.  R.,  16  £q.  49;  Frees  v.  Coke,  L.  McMahan  v.  Smith,  6  Heisk.    167; 

R.,  6  Oh.  645  (conveyance  by  a  mort-  Trotter  v.  Smith,  59  111.  240;  Mason 

fagor  to  the  mortgagee  who  was  also  v.  Ring,  3  Abb.  App.  Dec.  210;  Zeigler 

is  attorney,  set  aside  merely  from  v.   Hughes,  55    IU.    288;    Payne  v. 

absence  of  evidence  oyercoming  the  Aveiy,     21     Mich.    524;    White    v. 

? resumption);  Lee  v.  Angas,  L.  R.,  WhiJev,  3  Lans.  327;  40  How.  Pr. 
Ch.  79,  n.  Transactions  held  valid,  353;  Mott  v.  Harrington,  12  Vt.  199; 
Moss  V.  Bainbrigge,  6  De  G.  M.  ft  G.  Merritt  y.  Lambert,  10  Paige,  352;  2 
292;  Johnson  y.  Fesemeyer,  3  DeG.  Denio,  607;  Howell  y.  Ransom,  11 
ft  J.  13,  22  (the  doctrine  does  not  Paige,  538;  Wendell  y.  Van  Rens- 
apply  when  the  attorney  is  in  the  seh^r,  1  Johns.  Gh.  344;  Brock  v. 
hostile  attitude  of  an  urgent  creditor  Barnes,  40  Barb.  521;  Smith  y.  Broth- 
seeking  payment  or  security);  Lyddon  erline,  62  Pa.  St.  461;  Miles  y.  Ervin, 
y.  Moss,  4  De  G.  ft  J.  104  (delay  and  1  McCord  Eq.  524;  Brown  y.  Bulkley, 
acquiescence);  Blagraye  y.  Routh,  2  1  McCarter,  451.  Transactions  held 
K.  &  J.  509;  Clanricarde  y.  Henning,  valid. — Porter  y.  Parmly,  39  N.  Y. 
30  Beav.  175.  See  also  on  the  general  Supr.  Ct.  219;  Marsh  v.  Whitmore, 
rule,  Gibson  v.  Jeyes,  6  Ves.  2S5,  277;  21  WalL  178  (delay  of  twelve  years); 
Montesquieu  y.  Sandys,  18  Id.  302;  Jenkins  v.  Einstein,  3  Biss.  128  (to 
Newman  y.  Payne,  2  Id.  200;  Hatch  set  aside  a  conveyance  by  a  person 
y.  Hatch,  9  Id.  292;  Walmesley  v.  pecuniarily  embarrassed  to  his  at- 
Booth,  2  Atk.  25;  Welles  y.  Middle-  tomey,  it  must  be  shown  that  the 
ton,  1  Cox,  112;  Savery  v.  King,  5H.  latter  had  been  consulted  in  regard  to 
L.  Cas.  627;  Cane  y.  Lord  Alien,  2  the  transaction,  or  was  in  a  position 
Dow,  289;  Morgan  y.  Lewes,  4  Id.  to  take  an  unfair  advantage).  This 
29,  47;  Uppington  v.  Bullen,  2  Dr.  ft  seems  to  reverse  the  presumption. 
War.  185;  Higgins  y.  Joyce,  2  Jo.  ft 
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account,  and  if  necessary  "will  be  treated  as  a  trustee.^  When 
an  attorney  has  the  charge  of,  or  is  employed  to  conduct,  a 
judicial  sale  of  property,  be  can  not  become  the  purchaser  with- 
out full  explanation  and  information  given  to  his  client  of  his 

iutention.'  The  English  rules  concerning  compensation,  and 
agreements  with  respect  to  payment  or  security  of  compensa- 
tion are  exceedingly  strict,  but  they  have  been  relaxed  in  many 
if  not  all  of  the  American  states.'    All  of  the  foregoing  rules 

'  Tlus  general  rule  is  recognized  by  the  English  decisions,  and  is  followed 

all  the  cases,  but  there  is  some  differ-  by  some,  but  not  by  all,  of  the  Amer- 

euce  of  decision  as  to  what  acts,  such  ican  cases.    In  re    Bloye*s  Trust,   1 

aspurchases,  of  tlie attorney areprohib-  Macn.  k  G.  4S8;  Watt  v.  Grove,  2 

ited  by  it.     It  results  from  the  same  Sch.  ft  Lef .  492;  Lowther  v.  Lowther, 

general  doctrine  that    in    contested  13  Ves.  95;  Oliver  v.  Court,  8  Price, 

matters  the  same  attorney  can  not  act  127;  Manning  v.  JPLayden,   5  Sawy. 

on  behalf    of  two  opposing  parties;  360;  Bowers  v.  Virden,  56  Miss.  595; 

and  even  when  he  may  thus  act  for  Pacific  R.  B.  v.  Ketchum,  11  Otto, 

two  parties  in  uncontested  matters  his  289;  Page  v.   Stubbs,  39  Iowa,  537; 

conduct  is  most  carefully  watched,  Barrett  v.  Bamber,  9  Phila.  202;  In  re 

aud   must  exhibit  the  most  perfect  Taylor  Orphan  Asylum,  36  Wise.  534; 

good  faith;  he  can  not  prejudice  one  Taylor  v.  Boardman,  24  Mich.  287; 

client  for  the  benefit  of  another;  the  Warren   v.   Hawkins,    49  Mo.    137; 

injured  client  will  be  relieved  by  set-  Banks  v.  Judah,  8  Conn.  145,  146,  147; 

tinff  aside  such  a  transaction.     As  to  Phillips  v.  Belding,  2  Edw.  Ch.  15; 

making  a  profit,  etc.,  see  Tyrrell  v.  Reed  v.  Warner,  5  Paige,  650;  Casey 
B'k  of  London,  10  BL  L.  Cas.  26,  44^  v.   Casey,  14  111.  412;  Sypher  v.  Mc- 

Rhodes  v.   Beauvoir,   6  Bligh,    195;  Henry,  18  Iowa,  232;  Church  v.  Mar. 

Lawless  V.  Mansfield,  1  Dr.  k  War.  Ins.  Co.,  1  Mason,  341,  344;  Baker  v. 

657,  631;  Wood  v.  Downes,  18  Ves.  Whiting,  3  Sumn.  476. 

120;  Proctor  v.  Robinson,  35  Beav.  '  An  attorney  who  advances  money 

329,  335;  O'Brien  v.  Lewis,  4  Giff.  221;  to  his  client.and  takes  security  for  it, 

Ciott  V.  Brigham,  41  Mich.  227;  Mc-  must  have  some  evidence  of  the  fact 

Dowell  V.  Muroy,  69  HI.  498;  Wheeler  more  than  the  security  itself  and  any 

V .  Willard,  44y  t.  640;  Harper  v.  Perry,  acknowledgment  of  payment  contained 

28  Iowa,  57;  Hatch  v.  Fogerty,  10  in  it.     Gresley  v.  Mousley,  3  De  G. 

Abb.  Pr.,  N.  8.,  147;  40  How.  Pr.  492  F.  &  J.  433;  Morgan  v.  Lewes,  4  Dow, 

(using  information  afterwards);  Davis  29,  46;  Morgan  v.  Evans,  3  CI.  &  Fin. 

V.  Smith,  43  Vt.269.     Making  profits  159,  195;  Lawless  v.  Mansfield,  1  Dr. 

by  purchasing  property  of  chent,  or  &  War.  557.    An  agreement  to  pay  a 

in  which  client  is  interested ;  purchase  gross  sum  for  past  services  Tnay  be 

generally  held  voidable,  or  in  trust  valid,  although  the  clearest  proof  of 

for  the  client,  Smith  v.  Brotherline  good  faith  wul  be  required.     Morgan 

62  Pa.  St.  461;  Wheeler  v.  WUlard,  v.  Higgins,  1  Giff.  270,  277;  Welles  v. 

44  Vt.  640;  Porter  v.   Peckham,  44  Mid(ffiton,  1  Cox,  112,  125;  Cheslyn 

Cal.  204  (purchase  held  valid);  In  re  v.  Dalby,  2  Y.  &  C.  170;  but  anagree- 

Taylor  Orphan  Asylum,  36  Wise.  634;  ment  to  pay  a  gross  sum  for  future 

Bowers  V.  Virden,  56  Miss.  595  (valid);  services,  and  security  given  for  the 

Wright  V.  Walker,  30  Ark.  44.     Act-  compensation  with  respect  to  future 

ing  u>r  two  parties  and  making  a  con-  services,  or  money  to  be  advanced  in 

tract  in  violation  of  his  duty  to  one  future  were  entirely  invalid  prior  to  a 

of  them. — Hesse  v.  Briant,  6  De  G.  recent  statute  of  parliament.     In  re 

M.  k  G.  623;  Lee  v.  Angas,  L.  R.,  7  Newman,  30   Beav.    196;    Jones   v. 

Ch.  79,  n.;  Baker  v.  Humphrey   11  Tripp,  Jacob,  322;  Uppington  v.  Bul- 

Otto,  494.     Acting  for  opposing  liti-  len,  2  Dr.  &  War.  184.     llie  cases  are 

gants. — Wallace  v.  Furber,  62  Ind.  numerous  in  which  settlements,  pay- 

103;  De    Celis  v.  Brunson,  53  Cal.  ments,  aud  securities  have  been  set 

372;  Orr  v.  Tanner,  12  R.  I.  94;  Mac-  aside  at  the  suit  of  the  client  because 

Donald  v.  Wagner,  5  Mo.  App.  56.  the  attomey*s  bills  of  costs  were  not 

*  This  rule  seems  to  be  settled  by  properly  taxed,  or  examined,  or  dealt 
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apply  not  only  to  those  who  are  tecbnically  attorneys,  but  also 
to  all  who  de  facio  act  as  professional  or  legal  advisers.^ 

§  961 .  Guardian  and  Ward. — The  equitable  rules  concerning 
dealings  between  guardian  and  ward  are  very  stringent.  The  re- 
lation is  so  intimate,  the  dependence  so  complete,  the  influence 
so  great,  that  any  transactions  between  the  two  parties,  or  by  the 
guardian  alone,  through  which  the  guardian  obtains  a  beneflt, 
entered  into  while  the  relation  exists,  are  in  the  highest  degree 
suspicious;  the  presumption  against  them  is  so  strong  that  it  is 
hardly  possible  for  them  to  be  sustained.  Indeed,  many  author- 
ities lay  down  the  positive  rule  that  the  parties  are  wholly  in- 
capacitated from  contracting,  and  that  any  such  transaction 
between  them  is  necessarily  voidable.  This  statement  is  perhaps 
too  broad.'  A* will  by  the  ward  in  his  guardian's  favor  is  not 
viewed  so  strictly;  the  presumption  against  it  may  be  overcome 
and  the  will  sustained.'    The  general  doctrine  of  equity  applies 

with  as  required  by  law.  In  the  contracts  and  similar  transactions  be- 
United  States  attorneys  and  clients  tween  an  attorney  and  client, 
are  generally  permitted  to  make  what  ^  Hylton  v.  Hylton,  2  Yes.  Sen.  548, 
agreements  they  please  concerning  549;  Hatch  v.  Hatch,  9  Ves.  292; 
compensation  for  future  or  past  serv-  Dawson  v.  Massey,  1  Ball.  &  B.  219, 
ices,  even  though  the  agreement  would  226;  Mulballen  v.  Marum,  3  Dr.  & 
be  void  at  common  law  for  champerty.  *War.  317;  B^Lsley  v.  Magrath,  2  Sch. 
The  courts  will,  of  course,  scrutinize  &  Lef.  35;  Archer  y.  Hudson,  15  L. 
such  transactions,  to  see  that  there  J.  Ch.  211;  Everittv.  Everitt,  L.  &., 
was  no  actual  undue  influence,  that  10  Eq.  405;  Walker  v.  Walker,  101 
the  client  acted  with  knqwledge  and  Mass.  169;  Oallatiau  v.  Cunningham, 
intentionally;  but  these  facts  being  8  Cow.  361;  GaUatian  v.  Erwin,  1 
established  the  transaction  will  rarely  Hopk.  48;  White  v.  Parker,  8  Barb, 
be  impeached  on  account  of  its  sub-  48;  Henrioid  v.  Neusbaumer,  69  Mo. 
ject-matter  and  provisions.  Ryan  v,  96;  Scott  v.  Freeland,  7  Sm.  &  Mar. 
Ashton,  42  Iowa,  365;  Ballard  v.  409;  Sullivan  v.  Blackwell,  28  Miss. 
Carr,  48  Cal.  74;  Hofl&nan  v.  Vallejo,  737;  Meek  v.  Perry,  36  Id.  190: 
45  Cal.  664.  Wright  v.  Arnold,  14  B.  Mon.  513; 

^  To  oounsel  or  barristers  as  distinct  Hanna  v.  Spotts,  5  Id.  362;  Black- 
from  attorneys.  Broun  v.  Kennedy,  more  t.  Shelby,  8  Humph.  439;  W^il- 
4  De  G.  J.  A  S.  217;  33  Beav.  133;  liams  v.  Powell,  1  Ired.  Eq.460;  Love 
Carter  v.  Pahner,  8  a.  &  Fin.  657,  v.  Lea,  2  Ired.  Eq.  627;  Waller  v. 
707;  MacCabe  y.  Hiissey,  5  Bligh,  N.  Armistead,  2  Leigh,  11;  and  see  Smith 
S.  715;  Purcell  v.  McNamara,  14  v.  Davis,  49  Md.  470.  The  doctrine 
Ves.  91;  to  a  clerk  of  an  attorney,  applies  to  purchase  made  by  ffuardiaus 
Hobday  v.  Peters,  28  Beav.  349;  Nes-  or  ward*s  property  when  sold  by  order 
bitt  y.  Berridge,  32  Id.  282;  Nesbit  of  court,  or  at  other  judicial  or  public 
v.  Lockman,  34  N.  Y.  167;  Poillon  y.  sales;  such  purchases  are  generally 
Martin,  1  Sandf.  Ch.  569;  and  even  to  held  voidable,  and  are  clearly  so  in 
a  friend  who  has  assumed  to  advise  in  principle.  Redd  v.  Jones,  30  Gratt. 
legal  matters,  and  thus  to  take  the  123;  Anders  v.  Forgaason,59  Tram, 
place  of  an  attorney.  Tate  v.  Wil-  249;  Green  v.  Green,  14  K.  Y.  Sup. 
liamson,  L.  R.,  1  Ea.  528;  2  Ch.  55.  Ct.  492;  Walker  v.  Walker,  101  Mass. 
There  are  many  otner  rules  of  law  169;  Bland  v.  Lloyd,  24  La.  An.  603; 
regulating  the  relation  of  attorney  and  but  see  Doe  v.  Hassell,  68  N.  C.  213; 
client,  but  the  foregoing  are  all  of  the  Lee  v.  Howell,  69  Id.  1^;  Small  v. 
most  important  ones  which  can  come  Small,  74  Id.  16. 
within  the  cognizance  of  equity;' courts  '  Daniel  v.  Hill,  52  Ala.  430  (a  very 
of  equity  can  generally  deal  only  with   instructive  case,  in  which  the  equi- 
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to  the  parties  after  the  legal  condition  of  guardiansliip  has 
ended,  and  as  long  as  the  dependence  on  one  side  and  influence 
on  the  other  presumptively  or  in  fact  continue.  This  influence 
is  presumed  to  last  while  the  guardian's  functions  are  to  any 
extent  still  performed,  while  the  property  is  still  at  all  under 
Lis  control,  and  until  the  accounts  have  been  finally  settled. 
It  follows,  therefore,  that  any  conveyance,  purchase,  sale,  con- 
tract, and  especially  gift  by  which  the  guardian  derives  a  benefit, 
made  after  the  termination  of  the  legal  relation,  but  while  the 
iufluence  lasts,  is  presumed  to  be  invalid  and  voidable.  The 
burden  rests  heavily  upon  the  guardian  to  prove  all  the  circum- 
stances of  knowledge,  free  consent,  good  faith,  absence  of 
influence,  which  alone  can  overcome  the  presumption.*  If  the 
legal  relation  has  ended,  and  all  these  circumstances  of  good 
fuith,  full  knowledge,  and  free  consent  are  clearly  shown,  a 
settlement,  conveyance,  contract,  or  even  gift  from  the  former 
ward  to  his  recent  guardian,  will  be  as  valid  and  as  effective  as 
the  same  transactions  between  any  other  competent  persons.' 
It  is  not  essential  that  a  legcd  guardianship  should  exist;  the 
doctrine  applies  wherever  the  relation  subsists  in  fact.' 

table  doctrine  was  well  stated,  and  Wright  v.  Arnold,  14  Id.  513;  Snlli- 

the   will  was  held  valid);    Garvin's  van  v.  Blackwell,  28  Miss.  737.     The 

Adm'r  v.  Williams,  50  Mo.  206;  Meek  rale  applies  with  especial  force  to  set- 

V.  Peny,  36  Miss.  190.  tlements  by  the  guardian  with  his 

'  Hylton  V.  Hylton,  2  Ves.  Sen.  548,  ward.     The  guardian  must  prove  not 

549;  Hatch  t.    Hatch,   9  Ves.   292;  only  an  absence  of  undue  influence,  and 

Pierce  v.  Waring,  1  P.  Wms.  121  n.;  perfect  fairness  and  good  faith,   but 

Dawson  v.  Massey,  1  Ball  &  B.  219;  that  the  ward  had  full  opportunity  to 

Cary  v.  Cary,  2    Sch.   &   Lef.   173;  examine  the  accounts,  either  by  him- 

Ilevett  V.  Harvey,  1  S.  ft  S.  502;  Mel-  self,  if  he  was  able  to  understand  theui, 

lish  V.  Mellish,  Id.  138;  Maitland  v.  or  by  the  aid  of  some  competent  ad- 

Bockhouse,  16  Sim.  58;  Maitland  v.  viser  or  attorney.     Fish  v.  Miller,  1 

Irviuff,   16  Id.  437;  Wedderbum  v.  Hoflf.  Ch.  267;  In  re  Van  Home,  7 

WediTerbum,  4  My.  k  Cr.  41;  Espey  Paige,  46;  Stanley's  Appea>,  8  Bair; 

V.  Lake,    10  Hare,  260;  Matthew  v.  431;  Say  v.  Barnes,  4  Serg.  &  R.  112 

Briae,  14  Beav.  341,  345;  Wright  v.  Waller  v.   Armistead,  2  Leigh,   11 

Vanderplank,  8  De  G.  M.  ft  G.  133;  2  Garvin  v.  Williams,  44  Mo.  465. 
K.  ft  J.  1;  Wickiser  v.  Cook,  85  111.       'Hylton v.  Hylton,  2  Ves.  Sen.  548 

68;  Tucke  v.  Bucholz,  43  Iowa,  415;  Hatch  v.   Hatch,   9  Ves.   292,   297 

Konken  v.  Patton,  65  Mo.  378;  Somes  Kirby  v.  Taylor,  6  Johns.  Ch.  242 

V.   Skinner,    16  Mass.   348;   Fish  v.  248;  Kirby  v.  Turner,  1  Hopk.  309 

Miller,  1   Ho£f.  Ch.   267:  Rapolje  v.  Hawkins's  Appeal,  32  Pa.  St.  263, 265 

Norsworthy,  1  Sandf.  Ch.  399;  Gale  Cowan's  Appeal,  74  Id.  329;  Myer  v 

v.    Wells,    12  Barb.   84;   Eberts    v.  Rives,  1 1  Ala.  760;  Meek  v.  Perry,  36 

Eberts,  55  Pa.  St   110;    Hawkins's  Miss.  190;  Sherry  v.  Sansberry,  3  Ind 

AppeBj,  32  Id.  263;  Wills'  Appeal,  10  320. 
Harris,  325,  332;  Sherry  v.  Sansberry,       •  For  example:  Wherever  a  young 

3  Ind.  320;  Waller  v.  Armistead,   2  persou  has  actually  been  brought  up 

Leigh,  11;  Williams  v.  Powell,  1  Ix^ed.  m  the  family  and  under  the  care  of  a 

K«i.  460;  Womack  v.  Austin,  1  S.  C.  relative  or  friend.    Revett  v.  Harvey, 

421;  Andrews  v.  Jones,  10  Ala.  400;  1  S.  ft  S.  602;  Allfrey  v.  Allfrey,  1 

Johnson  v.  Johnson,  5  Ala.  90;  Rich-  Macn.  ft  G.  87,  98;  Espey  v.  Lake,  10 

ardson  v.   Linney,  7  B.   Mon.  571;  Hare,  260,  262;  Beaaley  v.  Magrath, 
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$  962.  Parent  and  Ohild.— «<  Transactions  between  parent 
and  child  may  proceed  upon  arrangements  between  tbem  for  the 
settlement  of  property  or  of  their  rights  in  property  in  which 
they  are  interested.  In  such  cases,  courts  of  equity  regard  the 
transactions  with  favor.  They  do  not  minutely  weigh  the  cod- 
sideratioDS  on  one  side  or  the  other.  Even  ignorance  of  rights, 
if  equal  on  both  sides,  may  not  avail  to  impeach  the  transaction.^ 
On  the  other  hand,  the  transaction  may  be  one  of  bounty  from 
the  child  to  the  parent,  soon  after  the  child  has  attained  twenty- 
one.  In  such  cases  the  court  views  the  transaction  with  jeal- 
ousy, and  anxiously  interposes  its  protection  to  guard  the  child 
from  the  exercise  of  parental  influence.'"  ''  The  law  on  this 
subject  is  well  settled.  A  child  makes  a  gift  to  a  parent,  and 
such  a  gift  is  good  if  it  is  not  tainted  by  parental  influence.  A 
child  is  presumed  to  be  under  the  exercise  of  parental  influence 
as  long  as  the  dominion  of  the  parent  lasts.  Whilst  that  domin- 
ion lasts,  it  lies  on  the  parent  maintaining  the  gift  to  disprove 
the  exercise  of  parental  influence,  by  showing  that  the  child  had 
independent  advice,  or  in  some  other  way.  When  the  parental 
influence  is  disproved,  or  that  influence  has  ceased,  a  gift  from 
a  child  'stands  on  the  same  footing  as  any  other  gift;  and  the 
question  to  be  determined  is,  whether  there  was  a  deliberate, 
unbiased  intention  on  the  part  of  the  child  to  give  to  the  par- 
ent.""   Where  the  positions  of  the  two  parties  are  reversed, 

2  Sch.  k  Lef.  31 ;  Mulhallen  y.  Ma-  on  what  grounds  the  deed  can  be  im- 
rum,  3  Dr.  &  War.  317;  Wiltman's  peached.  After  saying  tliat  tho 
Appeal,  28  Pa.  St.  376;  Hanna  v.  grounds  were  not  because  the  amount 
Spotte,  5  B.  Mon.  362.  was  immoderate;  nor  because  she  was 
^  Baker  v.  Bradley,  7  De  G.  M.  k  induced  by  any  fraud,  or  deceit,  or 
6.  697,  620,  pfr  Turner,  L.  J. ;  Twed-  coercion;  nor  because  she  acted  under 
dell  V.  Tweddell,  T.  &  R.  1;  Bellamy  any  mistake  or  mlsappreliension;  nor 
V.  Sabine,  2  Phil.  425;  Jenner  v.  Jen-  because  she  did  not  intend  to  do  what 
ner,  2  De  G.  F.  &  J.  359;  Williams  v.  she  did;  nor  on  the  ground  that  the  de- 
Williams,  L.  R.,  2  Ch.  294;  Potts  v,  fendant  acted  dishonestly  (p.  137); 
Surr,  34  Beav.  543;  Hoghton  v.  Hogh-  '*  bub  upon  the  ground  of  tlie  close 
ton,  15  Id.  278, 305;  Dimsdale  v.  Dims-  attention,  the  strictness,  aud  the  jeal- 
dale,  3  Drew.  556;  Cooke  V.  Burtchaell,  ousy  with  which,  upon  principles  of 
2  Dr.  &.  War.  165;  Wallace  y.  Wallace,  natural  justice,  and  upon  considera- 
2  Id.  452.  tions  important  to  the  interests  of 
*  Baker  v.  Bradley,  supra,  society,  tne  law  of  this  country  exam- 
'  Wright  y.  Vanderplank,  8  De  G.  ines,  scrutinizes,  and,  if  I  may  borrow 
M.  &  G.  133,  146,  per  Turner,  L.  J.  an  old  expression,  weighs  in  golden 
In  the  same  case  the  grounds  of  the  scales  eyery  transaction  between  a 
doctrine  were  stated  in  a  yery  forcible  gtiardian  and  his  wai*d,  or  between  a 
manner  by  Knight  Bruce,  L.  J.  A  parent  and  his  child,  which,  including 
daughter  soon  after  coming  of  age  or  consisting  of  a  gift  from  the  youuger 
made  a  conyeyance  by  way  of*  gift  to  to  the  elder,  takes  place  so  soon  aUer 
her  father;  the  daughter  marrying  and  the  termination  of  the  legal  authority, 
afterwards  dying,  herhusband  brought  as  that  the  ward  or  child  may,  in  con- 
this  suit  to  set  aside  the  conyeyance.  sequence,  probably  be  not,  in  the  larg- 
The  lord  justice  proceeds  to  inquire  est  and  amplest  sense  of  the  terrn-^ 
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• 

\fhere  the  parent  is  aged,  infirm,  or  otherwise  in  a  condition  of 
dependence  apou  his  own  child,  and  the  child  occupies  a  corre- 
sponding relation  of  authority,  conveyapces  conferring  benefits 
upon  the  child  may  be  set  aside.  Cases  of  this  kind  plainly 
turn  upon  the  exercise  of  actual  undue  influence,  and  not  upon 
any  presumption  of  invalidity;  a  gift  from  parent  to  child  is  cer- 
tainly not  presumed  to  be  inyalid.^ 

not  in  mind  aa  iirell  as  person — an  en-  purpose  of  promoting  Tier  interests — 
tirely  free  agent."  to  he  the  result  of  parental  affection 
It  .has  sometimes  been  said  that  a  anxious  for  the  welfare  of  a  child — is 
different  rule  prevails  in  the  United  so  opposed  to  universal  experience 
States;  it  has  been  asserted  that  Jen-  and  to  common  probability,  that  it  is 
kins  V.  Pye,  12  Pet.  241,  253,  254,  and  entitled  to  no  weight  whatever  as  a 
Taylor  v.  Taylor,  8  How.  (U.  S.)  183,  legal  argument.  Finally,  the  peculiar 
201,  establish  another  doctrine.  It  views  of  these  two  cases  have  not  been 
must  be  admitted  that  the  opinions  in  generally  adopted  by  the  American 
these  two  cases  do  maintain  that  a  gift  courts.  Most  of  the  recent  American 
from  a  child  to  his  father  made  under  cases  hereafter  cited  in  this  note  have 
the  circumstances  above  described,  is  phunly  followed  the  equitable  doctrine 
not  prima  facie  voidable;  that  no  pre-  as  first  settled  in  England.  The  fol- 
Bumption  arises  against  its  validity,  lowing  cases  are  illustrations  of  the 
but,  on  the  contrary,  the  presumption  doctrine:  Baker  v.  Bradley,  7  Be  G. 
is  tiiat  the  transaction  was  entered  M.  &  G.  597,  620;  Wright  v.  Vander- 
into  for  the  puri)06e  of  promoting  the  plank,  8  Be  G.  M.  &  G.  133;  2  K.  ft 
interests  of  the  child;  but  nevertheless  J.  1  (remedy  barred  by  delay);  Turner 
all  such  dealings  should  be  carefully  v.  Collins,  L.  R. ,  7  Ch.  329;  Kempson 
scrutinized  by  the  courts.  In  regard  t.  Ashbee,  Id.,  10  Id.  15;'Savery  v. 
to  this  theory,  I  would  remark:  (1)  Kin^,  6  H.  L.  C'as.  627,  655;  Bavies  v. 
That  most  of  these  expressions  of  opin-  Bavies,  4  Giff.  417;  Hannah  v.  Hodg- 
ion  were  entirely  o&ifer;  (2)  they  are  8on,30Beav.  I9;Casborne  v.Barsham, 
in  direct  conflict  with  the  overwhelm-  2  Id.  76;  Ho^hton  v.  Hoghton,  15 
ing  weight  of  authority;  (3)  they  are  Id.  278;  Hartopp  v.  Hartopp,  21  Id. 
in  equafiy  direct  conflict  with  princi-  259;  Bury  v.  Oppenheim,  26  Id.  594; 
pie.  The  theory  makes  the  gift  of  a  Berdoe  v.  Bawson,  34  Id.  603;  Cham- 
child  to  his  parent  to  be  impeachable  bers  v.  Crabbe,  34  Id.  457;  Potts  v. 
only  on  the  ground  of  oc^tto/ undue  in-  Surr,  Id.  543;  Heron  v.  Heron,  2  Atk. 
fliience  exerted  by  the  parent,  and  161;  Young  v.  Peachy,  Id.  254;  Car- 
throws  upon  the  party  contesting  the  penter  v.  Heriot,  1  Eden,  338;  Far- 
validity  tne  burden  of  proving  the  un-  rtmt  v.  Blanchford,  1  Be  G.  J.  &  S. 
due  influence.  This  position  is  simply  107  (a  request  by  a  sick  father  near 
a  duiial  that  the  relation  of  parent  and  his  death  that  a  son  many  years  past 
child  is  in  fact  a  fiduciary  one — ^that  his  majority  would  execute  a  release 
it  is  a  relation  of  dependence  on  the  of  certain  claiins  in  the  son's  favor 
one  side  and  authority  on  the  other;  against  the  father  and  another  person, 
since  if  the  relation  ia  in  fact  fidu-  held  not  to  be  undue  influence  which 
ciary,  which  is  universally  admitted,  would  avoid  the  release);  Miller  y. 
then  on  the  plainest  principle  the  pre-  Simonds,  5  Mo.  App.  33  (by  a  dangh- 
sumption  of  invalidity  7n2<«t  arise;  and  ter  to  her  father);  Bavis  v.  Dunne, 
if  it  be  not  fiduciary,  then  there  is  cer-  46  Iowa,  684  (step-daughter  to  step- 
tainly  no  reason  whatever  why  deal-  mother  and  her  sou);  Bailey  v.  Wood- 
ings  between  the  parties  should  be  bury,  60  Vt.  166  (daughter  to  father); 
carefully  scrutinized;  (4)  the  theory  Ross  v.  Ross,  6  Hun,  80  (child  to 
and  the  reasoning  by  which  it  is  sup-  parent);  Bergen  v.  Udall,  31  Barb.  9; 
ported,  are  in  conflict  with  the  com-  Slocum  v.  Marshall,  2  Wash.  C.  C. 
mon  experience  of  mankind.  To  say  397;  Jenkins  v.  Pye,  12  Pet.  241, 253; 
that  when  a  gift  of  property  is  made  Taylor  v.  Taylor,  8  How.  (U.  S.)  183, 
by  a  daughter  to  her  father,  just  after  201. 

she  comes  of  age — perhaps  for  the  pur-       ^Balton  v.  Balton,   14  Nev.  419; 

pose  of  paying  his  debts — it  must  be  Mulock  v.  Mulock,  31  N.  J.  Eq.  594; 

presumed  to  have  been  made  for  the  Martin    v.    Martin,    1    Heisk.    644; 
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§963.  Other  Relations.— The  equitable  doctrine  applies 
with  Btrictness  to  executors  and  administrators,  who,  in  com- 
mon with  all  trustees,  are  prohibited  from  purchasing  the  prop- 
erty of  the  estate  when  sold  in  course  of  administration,  and 
from  making  any  personal  profits  by  their  dealings  with  it.' 
The  same  general  principle  extends,  with  more  or  less  force,  to 
dealings  between  a  physician  and  patient,'  a  spiritual  adviser 
and  penitent,'  vendor  and  vendee»  of  land,*  husbands  and  wives, 
and  persons  occupying  their  position,^  partners,'  and  indeed  all 
piersons  who  occupy  a  position  of  trust  and  confidence,  of  in- 
fluence and  dependence,  in  fact,  although  not  perhaps  in  law.^ 
There  remain  to  be  mentioned  two  other  important  relations 
which  are  partially  fiduciary,  and  to  which  the  principle  applies 
with  limitations — that  of  surety,  and  creditor  and  principal 
debtor,"  and  that  subsisting  between  promoters  and  directors, 
or  trustees  of  corporations,  and  the  corporation  itself,  and  the 

Highberger  v.  Stiffler,  21  Md.  338;  Nachtrieb  v.  Harmony  Settlement,  3 

Todd  V.  Grove,  33  Id.  188;  Comstock  Wall.  Jr.  66. 

V.  Comstock,  57  Barb.  453;  Whelan  *  Baker  v.  Monk,  4  Be  G.  J.  &  S. 

V.    Whelan,   3  Cow.   537;    Deem  v.  388;  Clark  v.  Malpas,  4  De  G.  F.  &  J. 

PhUIips,  5  W.  Va.  188;  Liddel'a  Ex'r  401. 

V,    Starr.   20  N.  J.    Eq.   274.     The  *  Corley  v.  Lord  Stafford,  1  De  G.  & 

general  doctine  of  the  text  is  applied  J.  238;  Nelson  v.  Stocker,  4  De  G.  & 

to  transactions  between  other  near  re-  J,  458;  Turner  v.  Turner,  44  Mo.  535; 

lations,   sa    gifts    from   a    sister   to  Coulson  v.  Allison,  2  De  G.  F.  &;  J. 

brother.    Thornton  v.  Ogden,  32  N.  J.  521  (husband  and  wife's  sister);  Bivins 

Kq.  723;  Hewitt  V.Crane,  2  Hal8t.Ch.  v.  Jamigan,   3    Baxt.   282    (convey- 

]59,  631;  Sears  y.  Shafter,  6  N.  Y.  ance  by  a  man  to  his  mistress). 

2G8;  Boney  V.  Hollingsworth,  23  Ala.  ^Bayne  v.  Ferguson,  5  Dow.  151; 

090.     It  has  been  held,  however,  that  Rawlins  v.  Wick^m,  3  De  G.  ft  J. 

there    is   no  fiduciary  relation   ipso  304;  M'Lure  v.  Bipley,  2  Macn.  ft 

facto  between  a  son-in-law  and  mother-  G.  274;  Clegg  v.  Eklmondson,  8  De  G. 

in-law:  Fish  v.  Cleland,  33  HI.  238;  M.  ft  G.  787,  807;  Clements  v.  Hall,  2 

Cleland  v.  Fish,  43  Id.  282.  De  G.  ft  J.  173;  Perens  v.  Johnson,  3 

1  Scott  V.  Umbarger,  41  Cal.  410;  Sm.  ft  Giff.  419;  Blisset  v.  Daniel,  10 

Green  v.  Sargeant,  ^  Vt.  466;  Ives  v.  Hare,  493,  538;  Chambers  v.  Howell, 

Ashley,   97    Mass.    198;    Hawley  v.  11  Beav.  6;  Bentley  v.  Craven,  18  Id. 

Mancius,  7  Johns.  Ch.  174;  Wortman  75;  Maddeford  v.  Austwick,  2  My.  ft 

V.   Skinner,   1   Beas.   358;   Obert  v.  K.  279;  1  Sim.  89;  Burton  v.  Wookey, 

Obert,    2  Stock.  Ch.   98;    Kruse  v.  6  Madd.  367;  Short  v.  Stevenson,  63 

Steffens,  47  HI.  112;  Audenreid*s  Ap-  Pa.  St.  95;  Slmous  v.  Vulcan  Oil  Co., 

peal,  89  Pa.  St.  1 14.  61  Pa.  St.  202;  Flagg  v.  Mann,  2  Snmn. 

»  Billage  v.  Southee,  9  Hare,  694;  487;  Wheeler  v.  Sa§e,  1  Wall.  618. 

Dent  V. Bennett,  4  My.  ft  Cr.   269;  ^Apersonoonsultmganelderanddis- 

Aheme  v.  Hogan,  1  Drnry,  310;  Cris-  tant  relative,  or  a  confidential  friend, 

pell  V.  Dubois,  4  Barb.  393;  IngersoU  Tate  v.  Williamson,  L.  R.,  2  Ch.  55; 

v.  Hoe,  65  Id.  346;  Cadwallader  v.  1  Eq.  528;  Taylor  v.  Obee,  3  Price 

West,  48  Mo.  483.    Cases  presenting  83;  attorney  of  mortgagee  and  mort- 

the  same  question  arising  on  the  pro-  gigor;  James  v.  Rumsey,  L.  R.,  11 

bate  of  wills  are  not  uncommon.  Ch.  D.  398;  and  see  Gidoings  v.  Gld- 

'  The  i*eligious  belief  or  connection  dings,  3  Russ.   241;    Tanner  v.   Kl- 

is  immaterial:  Lyon  v.  Home,  L.  R.,  worthy,    4    Beav.    487;    Waters    v. 

6  Eq.  655;  Nottidge  v.  Prince,  2  Giff.  Bailey,  2  Y.  ft  0.  Ch.  219;  Wakeman 

246;  Leighton  v.  Orr,  44  Iowa,  679;  v.  Dodd.  27  N.  J.  Eq.  564. 

Greenfield's  Estate,  24'  Pa.  St  332;  »  See  ante,  §  907. 
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stockholders.^    These  subjects  are  more  fully  examined  in  a 
subsequent  chapter. 

§  964.  Confirmation  or  Ratifioation. — Where  a  party 
originally  had  a  right  of  defense  or  of  action,  to  defeat  or  set 
aside  a  transaction  on  the  ground  of  actual  or  constructive 
fraud,  he  may  lose  such  remedial  right  by  a  subsequent  con- 
fumation,  by  acquiescence,  and  even  by  mere  delay  or  laches. 
Wherever  a  confirmation  would  itself  be  subject  to  the  same 
objections  and  disabilities  as  the  original  act,  a  transaction  can 
not  be  confirmed  and  made  binding;  for  confirmation  assumes 
some  positive,  distinct  action  or  language,  which,  taken  to- 
gether with  the  original  transaction,  amounts  to  a  valid  and 
1)inding  agreement.  In  general,  contracts  which  are  void  from 
illegality  can  not  be  ratified  and  confirmed;  contracts  which 
are  merely  voidable  because  contrary  to  good  conscience  or 
equity,  may  be  ratified  and  thus  established.'  If  the  party 
originally  possessing  the  remedial  right,  has  obtained  full 
knowledge  of  all  the  material  facts  involved  in  the  transaction, 
has  become  fully  aware  of  its  imperfection  and  of  his  own  rights 
to  impeach  it,  or  ought,  and  might,  with  reasonable  diligence, 
have  become  so  aware,  and  all  undue  influence  is  wholly  re- 
moved so  that  he  can  give  a  pefectly  free  consent,  and  he  acts 
deliberately  and  with  the  intention  of  ratifying  the  voidable 
-transaction,  then  his  confirmation  is  binding,  and  his  remedial 
right,  defensive  or  affirmative,  is  destroyed.'  If,  on  the  other  ' 
hand,  the  original  undue  influence  still  remains,  or  if  the  act  is 
simply  %  continuation  of  the  former  transaction,  or  if  the  party 
wrongly  supposes  that  the  original  contract  or  transaction  is 
binding,  or  if  he  has  not  full  knowledge  of  all  the  material 
facts  and  of  his  own  rights,  no  act  of  confirmation,  however 

*  See  ante  §  881 .  Directors  and  man-  morals,  or  public  policy.  Contracts  ob- 
agers  of  corporations  are  in  many  re-  taiued  by  actual  fraud,  by  nndae  in- 
spects trustees,  and  are  governed  by  fluence,  by  breach  of  fiduciary  duty, 
the  rules  applicable  to  trustees  gen-  aod  the  like,  may  be  confirmed,  be- 
ei-ally.  They  are  prohibited  from  cause  the  parties  alone  are  concerned; 
inakmg  contracts  with  themselves  in-  the  state  or  society  has  no  special  in- 
dividually, from  purchasing  property  terest,  as  it  has  in  those  opposed  to 
from  themselves,  or  selling  to  them-  statute,  ptiblic  policy,  or  good  morals, 
selves,  from  making  n  personal  profit  •  Chesterfield  v.  Janss  en,  2  Vcs. 
out  of  their  dealings  with  the  corpora-  Sen.  125;  1  Atk.  314;  Cole  v.  Gibson, 
t ion  affairs,  and  the  like.  Macon  v.  1  Ves.  Sen.  503,  60G;  Crowe  v.  Bal- 
Huff,  CO  Ga.  221;  Barnes  v.  Crown,  lard,  3  Bro.  Ch.  117,  119;  Cole  v.  Gib- 
80  N.  Y.  527.  bons,  3  P.  Wms.  290,  293;  Cann  v. 

''Thus  contracts  illegal  because  op-  Cann,  1  Id.  723;  Dobson  v.  Itaccy,  8 

posed  to  statute,  or  to  public  policy,  N.  Y.  216;  PearsoU  v.  Chnjiin,  44  Pa. 

or  to  good  morals,  can  not  be  ratified,  St.  9;  Cumberland  Coal  Co.  v.  Sher- 

because  the  ratification  itself  would  man,  20  Md.  117;  and  see  cases  in  next 

be  equally  opposed  to  statute,  good  following  note. 

You  11—32 
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formal,  is  effectual,  the  voidable  nature  of  the  transactioQ  is 
unaltered.^ 

§  965.  Aoquleaoenoe  and  Lapse  of '  Time. — A  second 
mode  by  which  the  remedial  right  may  be  destroyed,  and  the 
transaction  rendered  unimpeachable,  is  acquiescence.  The 
term  acquiescence  is  sometimes  used  improperly.  It  differs 
from  confirmation  on  the  one  side,  and  from  mere  delay  on  the 
other.  While  confirmation  implies  a  deliberate  act,  intended  to 
renew  and  ratify  a  transaction  known  to  be  voidable,  acquiescence 
is  some  act,  not  deliberately  intended  to  ratify  a  former  trans- 
action known  to  be  voidable,  but  recognizing  the  transaction  as 
existing  and  intended,  in  some  extent  at  least,  to  carry  it  into 
effect,  and  to  obtain  or  claim  the  benefits  resulting  from  it. 
The  theory  of  the  doctrine  is,  that  a  party  having  thus  recog- 
nized a  contract  as  existing,  and  having  done  something  to 
carry  it  into  effect  and  to  obtain  or  claim  its  benefits,  although 
perhaps  only  to  a  partial  extent,  and  having  thus  taken  his 
chances,  can  not  afterwards  be  suffered  to  repudiate  the  trans- 
action and  allege  its  voidable  nature.  It  follows  that  mere  delay, 
mere  suffering  time  to  elapse  without  doing  anything,  is  not 
acquiescence,  although  it  may  be,  and  often  is,  strong  evidence 
of  an  acquiescence;  and  it  may  be,  and  often  is,  a  distinct  ground 
for  refusing  equitable  relief  either  affirmative  or  defensive.'    As 

'  Chesterfield  v.  Jansaen,  2  Vea.  Sen.  Co.  v.  Sherman,  30  Barb.  653;  S.  C, ' 

125;  Crowe  V.  Ballard,  3Bro.  Ch.  117,  20 Md.  117;  Hoflfmanetc.  Co.  v.  Cum- 

119;  2  Cox,  253;  Cann  v.  Cann,  1  P.  berland  C.  Co.,  16  Id.  456;  Boyd  v. 

Wms.  723,  727;  Wood  v.  Downes,  18  Hawkins,  2  Dev.  Eq.  195;  Butler  v. 

Ves.  120,  123, 128;  Morse  v.  Royal,  12  Haskell,  4  Desau.   Eq.  651;  McCor- 

Id.  355,  373;   Purcell  v.  McNamara,  mick  v.  Malin,  6  Blackf.  609;  Wil- 

14  Id.  91;  (iowland  v.  Do  Faria,  17  Hams  v.  Reed,  3  Mason,  405.    The 

Id.  20;  Say  v.  Barwick,  1  V.  ft  B.  same  rules  apply  to  a  release.  Lloyd  v. 

195;   Walker  v.  Symonds,  3  Sw.  1;  Attwood,  3DeG.  &  J.  614;  Farrantv. 

Savery  v.  King,  6  H.  L.  Cas.  627;  Blanchford,  1  De  G.  J.  &  S.  107,  119; 

Smith  V.  Kay,  7  Id.  750;  Wall  v.  Aveline  v.  Melhuish,  2  Id.  288;  Eyro 

Cockerell,  10  Id.  229;  De  Montmo-  v.  Burmester,  10  H.  L.  Cas.  90,  106; 

rency  v.  Devereux,  7  CI.  &  Fin.  188;  Duke  of  Leeds  v.  Amherst,  2  Phil.  117; 

Athenaeum  Life  Soc.  v.  Pooley,  3  De  G.  Wedderbum  v.  Wedderbum,  4  My. 

&  J.  294,  299;  Stump  v.  Gaby,  2  De  G.  &  Cr.  41;  2  Keen,  722,  728;  Parker  v. 

M.  &  G.  623;  Salmon  v.  Cutts,  4  De  G.  Bloxam,  20  Beav.  295;  Millar  v.  Craic, 

&  Sm.  125,  132;  Roberts  v.  Tunstall,  4  6  Id.  433;  Bowles  v.  Stewart,  1  Sch.  & 

Hare,  257;  Wedderbum  v.  Wedder-  Lef.  209;  Skilbeck  v.  Hilton,  L.  R., 

burn,  2  Keen,  722;  Potts  v.  Surr,  34  2  Eq.  687;  Heron  v.  Heron,  2  Atk. 

Beav.  543;  Waters  v.  Thorn,  22  Id.  161;  Steadman  v.  Palling,  3  Atk.  423; 

647;  Cockell  v.  Taylor,  15  Id.  103,  125;  Pusey  v.  Desbouvrie,  3  P.  Wms.  315; 

Cockerell  v.  Cholmeley,  1  Russ.  &  My.  Broderick  v.  Broderick,    1  Id.  239; 

418,  425;  Murray  V.  Palmer,  2  Sch.  &  Salkeld    y.     Vernon,     1    Eden,    64; 

Lef .  474, 486;  Roche  V.  O'Brien,  1  Ball.  Bradley  v.  Chase,  22  Me.  511;  Par- 

&  B.  3.30, 338,  340, 353;  Dunbar  v.  Tre-  sons  v.  Hughes,  9  Paige,  591 ;  Michoud 

dennick,  2  Id.  304,  316,  317;  Mulhal-  v.  Girod,  4  How.  (U.  S.)  603. 
len  V.  Marum,  3  Dr.  &  War.  317;  Dob-       »  See  Duke  of  Leeds  v.  Amherst,  2 

son  V.  Racey,  8  N.  Y.  216;  Comstock  v.  Phil.  117,  123.    The  true  nature  and 

Ames,  3  Keyea,  357;  Cumberland  Coal  effect  of  acquiescence  were  admirably 
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acquiescence  is  tbus  a  recognition  of  and  consent  to  the  con- 
tract or  other  transaction  as  existing,  the  requisites  to  its  being 
effective  as  a  bar  are,  knowledge  or  notice  of  the  transac- 
tion itself,  knowledge  of  the  party's  own  rights,  absence  of  all 
undue  influence  or  restraint,  and  consequent  freedom  of  action; 
a  conscious  intention  to  ratify  the  transaction,  however,  is  not 
an  essential  element.  When  a  party  with  full  knowledge,  or  at 
least  with  sufficient  notice  or  means  of  knowledge,  of  his  rights, 
and  of  all  the  material  facts,  freely  does  what  amounts  to  a 
recognition  of  the  transaction  as  existing,  or  acts  in  a  manner 
inconsistent  with  its  repudiation,  or  lies  by  for  a  considerable 
time  and  knowingly  permits  the  other  party  to  deal  with  the 
subject-matter  under  the  belief  that  the  transaction  has  been 
recognized,  or  freely  abstains  for  a  considerable  length  of  time 
from  impeaching  it,  so  that  the  other  party  is  thereby  reasonably 
induced  to  suppose  that  it  is  recognized,  there  is  acquiescence, 
and  the  transaction,  although  originally  impeachable,  becomes 

stated  by  Thesiger,  L.  J.,  in  deliver-  sense  may  be  defined  as  quiescence 
ing  the  opinion  of  the  court  of  appeal  under  such  circumstances  as  that  as- 
in  the  very  recent  case  of  De  Bussche  sent  may  be  reasonably  inferred  from 
V.  Alt,  L.  R.,  8  Ch.  D.  286, 314.  The  it,  and  is  no  more  than  an  instance  of 
suit  was  brought  to  set  aside  a  sale  the  law  of  estoppel  by  words  or  con- 
made  by  an  agent  to  himself  in  viola-  duct.  But  when  once  the  act  is  com- 
tion  of  his  fiduciary  duty.  The  Lord  pleted  without  any  knowledge  or 
Justice  said:  ''It  still  remains  to  be  assent  upon  the  pa^  of  the  person 
considered  whether,  short  of  such  whose  riffht  is  infringed,  the  matter 
ratification  or  adoption,  the  plaintiff  is  to •  be  determined  on  very  different 
can  be  held  to  have  b^  his  conduct  in  legal  considerations.  A  right  of  ac- 
any  way  precluded  himself  from  tak-  tion  has  then  vested  in  him  which,  at 
ing  the  present  proceedings.  The  all  events  as  a  general  rule,  can  not 
term  <icquiescence  which  has  been  ap-  be  divested  without  accord  and  sat- 
plied  to  nis  conduct,  is  one  which  was  isfaction,  or  release  under  seal.  Mere 
said  by  Lord  Cottenham  in  Duke  of  submission  to  the  iniury  for  any  time 
Leeds  v.  Amherst  [supra),  ought  not  short  of  the  period  bmited  by  statute 
to  be  used;  in  other  words,  it  does  not  for  the  enforcement  of  the  right  of 
accurately  express  any  known  legal  action,  can  not  take  away  such  right, 
defense,  but  if  used  at  all  it  must  have  although  under  the  name  of  lae?ies  it 
attached  to  it  a  very  different  signifi-  may  afford  a  ground  for  refusing  relief 
cation,  according  to  whether  the  ac-  unaer  some  peculiar  circumstances; 
quiescence  alleged  occurs  while  the  and  it  is  clear  that  even  an  express 
act  acquiesced  in  b  in  progress  or  only  promise  by  the  person  injured  that  he 
after  it  has  been  completed.  If  a  would  not  take  any  legal  proceedings 
person  having  a  right,  and  seeing  to  redress  the  injury  done  to  him 
another  person  about  to  commit,  or  in  could  not  by  itself  constitute  a  bar  to 
the  course  of  committing,  an  act  in-  such  proceedings,  for  the  promise 
fringing  upon  that  risht,  stands  by  in  would  be  without  consideration,  and 
such  a  manner  as  reimy  to  induce  the  therefore  not  binding."  In  pursuance 
person  committing  the  act,  and  who  of  this  principle  so  admirably  ex- 
xnightotherwisehaveabstainedfromit,  plained,  the  doctrine  of  "acquies- 
to  believe  that  he  assents  to  its  being  cence"  properly  belong  to  and  is 
committed,  he  can  not  afterwards  be  hereinbefore  discussed  m  connection 
heard  to  complain  of  the  act.  This,  with  equitable  estoppel,  anUf  §§  816- 
as  Lord  Cottenham  said  in  the  case  821.  See  also  2  £q.  Lead.  Gas.  1263 
already  cited,  is  the  proper  sense  of  (4th  Am.  ed.);  Kerr  on  Fraud,  298* 
ihe  term  acquiescence,  and  in  that  303. 
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unimpeachable  in  equity.^  Even  where  there  has  been  no  act 
nor  language  properly  amounting  to  an  acquiescence,  a  mere 
delay;  a  mere  suffering  time  to  elapse  uureasonably  may  of  itself 
be  a  reason  why  courts  of  equity  refuse  to  exercise  their  juris- 
diction in  cases  of  actual  and  constructive  fraud,  as  well  as  in 
other  instances.  It  has  always  been  a  principle  of  equity  to 
discourage  stale  demands;  laches  are  ofteu  a  defense  wholly  in- 
dependent of  the  statute  of  limitations.  Promptness  in  assert- 
ing a  remedial  right  against  fraud  is  sometimes  required;  but 
no  delay  will  prejudice  a  defrauded  party  as  long  as  he  was  iguo- 

1  Korr  on  Fraud,  301, 302;  Randall  V.  Stein,  27  Ala.  104;  PiUow  v.  Thomp- 
Errington,  10  Ves.  423,  426,  428;  Choi-  son,  20  Tex.  206;  Edwardarv.  Roberts, 
mondeley  V.  Clinton,  2  Meriv.  171,361;  7  Sm.  &  Mar.  544;  Ayres  v.  Mitchell, 
Honner  v.  Morton,  3  Russ,  65:  Selsey  3  Id.  683;  McNaughton  v.  Partridge, 
V.  Rhoadea,  1  Bligh,  N.  S. ,  1 ;  Vigors  v.  1 1  Ohio,  232;  Borland  v.  Thornton,  12 
Pike,  8  CI.  &  Fin.  562,  650;  Charter  Cal.  440;  Phelps  v.  Pcabody,  7  Id. 
V.  Trevelyan,  11  Id.  714;  Bemal  v.  50;  Marsh  v.  Whitmore,  21  Wall, 
Lord  Donegal,  3  Dow,  133;  Bayne  v.  178.  The  following  cases  are  remark- 
I'erffuson,  5  Id.  151 ;  Archbold  v.  able  instances  of  relief  given  after  a 
Scully,  9  H.  L.  Cas.  360;  Bullock  v.  considerable  lapse  of  time:  Gresley 
Downes,  9  Id.  1 ;  Wall  v.  Cockerell,  v.  Mousley,  4  De  G.  &  J.  78;  Baker  v. 
lOId,  229;  Loader  V.Clarke,  2  Macn.  Bradley,  7  Do  G.  M.  &  G.  597; 
&  G.  387;  Wright  V.  Vanderplank,  8  Michoud  v.  Girod,  4  How.  (U.  S.) 
Do  G.  M.  &  G.  133;  Stone  v.  Godfrey,    603,  561. 

5  Id.  76;  Wall  v.  Cockerell,  3  De  G.  The  doctrine  concerning  acquies- 
F.  &  J.  737,  742;  Skottowe  v.  Wil-  cence  from  conduct  and  from  lapse  of 
liams,  3  Id.  535;  Graham  v.  Birkcn-  time  is  applied  with  special  strictness 
lisad  etc.  Ry.,  2  Macn.  k  G.  146;  in  mercantile  contracts,  such  as  deal- 
Coles  v.  Sims,  5  De  G.  M.  &  G.  1 ;  iugs  with  stock,  and  subscriptions  for 
Life  Ass'n  of  Scotland  v.  Siddal,  3  De  shares,  and  in  agreements  of  a  specu- 
(r.  F.  &  J.  58,  74;  Great  West.  Ry.  ▼.  lative  nature.  See  ante,  §  881;  Ash- 
Oxford  etc.  Ry.,  3DeG.M.  &G.  341;  ley's  Case,  L.  R.,  9  Eq.  263;  In  re 
Ormes  v.  Bcadel,  2  De  G.  F.  k  J.  Estates  Investment  Co.,  Id.  10  Eq. 
333;Edwards  V.  Meyrick,  2Hare,  60,  503;  Smallcombe's  Case,  Id.  3  Eq. 
75;  Tanner  v.  Smith,  10  Sim.  410;  769;  Kent  v.  Freehold  etc.  Co.,  Id:  3 
Dimsdale  v.  Dimsdale,  3  Drew.  556;  Ch.  403;  Sharpley  v.  Louth  etc.  Ry., 
Bellow  V.  Russell,  1  Ball  &  B.  96;  Id.,  2  Ch.  D.  663;  Ayerst  v.  Jenkins, 
Blennerhassett  v.  Day,  2  Id.  104;  Id.,  16  Eq.  275;  Heymann  v.  European 
Nagle  v.  Baylor,  3  Dr.  &  War.  60;  etc.  Ry.,  Id.,  7  Id.  154;  Denton  v.  Mac- 
Odlin  v.  Gove,  41  N.  H.  465;  Bassett  NeU,  Id.  2  Id.  352;  Taite's  Case,  Id., 
v.  Salisbury  etc.  Co.,  47  N.  H.  426,  3  Id.  795;  Jennings  v.  Broughton,  5 
439;  Peaboily  v.  Flint,  6  Allen,  52;  De  G.  M.  &  G.  126,  140;  Clegg  v. 
Fuller  V.  Melrose,  1  Id.  166;  Tash  v.  Edmondson,  8  Id.  787;  Clements  v. 
Adams,  lOCush.  252;Brigg8  v.  Smith,  Hall,  2  De  G.  &  J.  173;  Whalley  v. 
5  R.  L  213;  Schiffer  v.  Dietz,  83  N.  Whalley,  2  De  G.  F.  &  J.  310;  Pren- 
Y.  300,  307,  308;  Cobb  v.  Hatfield,  46  dergast  v.  Turton,  1  Y.  &  C.  Ch.  98; 
Id.  533;  Tompkins  v.  Hyatt,  28  Id.  Lovell  v.  Hicks,  2  Y.  &  C.  Ex.  46; 
347;  Lawrence  v.  Dale,  3  Johns.  Ch.  Attwood  v.  Small,  6  CI.  &  Fin.  232, 
23;  More  v.  Smedburgh,  8  Paige,  359;  Ashurst's  Appeal,  60  Pa.  St. 
GOO;  Masson  v.  Bovet,  1  Denio,  69;  290;  Watts'  Appeal,  78  Id.  371; 
Gale  V.  Nixon,  6  Cow.  444;  Crosier  v,  Evans*  Appeal,  81  Id.  278. 
Acer,  7  Paige,  137;  MoflGat  v.  Wins-  It  follows  from  the  doctrine  as  to 
low,  7  Id.  124;  Saratoga  etc.  R.  R.  acquiescence  that  a  vendee  of  real 
Co.  V.  Rowe,  24  Wend.  74;  Bruce  v.  estate  must  surrender  up  possession 
Davenport,  3  Keyes,  472;  Doughty  acquired  under  the  contract  before  he 
v.  Doughty,  3  Halst.  Ch.  227;  Gray  can  maintain  an  action  for  its  cancel- 
V.  Ohio  etc.  R.  R.,  1  Grant  Cas.  412;  lation.  See  More  v.  Smedburgh,  8 
Little  V.  Price,  1  Md.  Ch.  182;  Moore  Paige,  600;  Gale  v.  Nixon,  6  Cow.  444; 
v.  Reed,  2  Ired.  Eq.  580;  Burden  v.    Tompkins  v.  Hyatt,  28  N.  Y.  347. 
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rant  of  the  fraud.  Each  case  involving  the  defense  of  delay  or 
lapse  of  time  mast  to  a  great  extent  depend  upon  its  own  cir- 
cumstances.^ 

§  966.  Third.  Frauds  against  Third  Persons  who  are 
not  Parties  to  the  Transaction. — As  a  general  rule,  in  the 
cases  which  come  within  this  group,  and  strictly  speaking  none 
others  should  belong  to  it,  the  transaction  is  not  fraudulent  as  to 
the  immediate  parties — the  grantor  and  the  grantee,  and  the  like; 
at  least  neither  of  them  is  permitted,  as  against  the  other,  to 
set  aside  the  conveyance,  or  to  defeat  the  enforcement  of  the 
contract  if  it  be  executory.  The  transaction  is  of  such  a  nature 
that  it  defrauds,  or  invades  the  rights  of  third  persons,  who  are 
not  its  immediate  parties;  and  they  alone  are,  in  general,  entitled 
to  impeach  it  and  to  obtain  affirmative  relief  against  it.'  The 
only  cases  to  be  considered  under  this  division  are  secret  bar- 
gains in  fraud  of  compositions  with  creditors,  transfers  in  fraud 
of  creditors,  and  transfers  in  fraud  of  subsequent  purchasers.' 

§  967.  Secret  Bargains  in  Fraud  of  Compositions  -with 
Creditors. — Where  a  composition  is  made  by  a  debtor  with 
his  creditors  upon  the  basis  of  his  payment  to  all  who  join  in 
the  transaction  the  same  proportionate  share  of  their  claims, 
and  of  being  therefore  discharged  by  them  from  all  further  lia- 
bility, a  secret  agreement  by  the  debtor  with  one  of  these  cred- 
itors, expressly  or  impliedly,  as  a  condition  for  the  latter's  join- 
ing in  the  composition,  whereby  the  debtor  pays  or  secures  to 
the  favored  creditor  a  further  sum  of  money  or  amount  of 
property,  or  greater  advantage  than  that  received  and  shared 
alike  by  all  the  other  creditors,  is  a  fraud  upon  such  other 
creditors,  and  is  voidable.  The  agreement,  if  executory,  can 
not  be  enforced  against  the  debtor  in  equity  or  at  law;  the 
security  may  be  set  aside  by  a  court  of  equity,  and  the  amount 
paid  by  the  debtor  in  pursuance  of  the  contract  may  be  re- 
covered back  by  him.  The  relief,  defensive  or  affirmative,  thus 
given  to  the  debtor,  does  not  rest  upon  any  consideration  of 
favor  due  and  shown  to  him,  but  wholly  upon  motives  of  policy, 

^  See  anUt  §  917;  vol.  1,  §§  418,  however,  one  important  exception 
419;  Kerr  on  Fraad,  303-312;  Diman  mentioned  in  the  next  paragraph. 
V.  Providence  etc.  R.  R.,  5  R.  I.  130;  '  Other  particular  instances,  includ- 
Lloyd  v.  Brewster,  4  Paige,  637;  ing  sales  by  expectants,  post  obit  con- 
Thomas  V.  Bartow,  48  N.  Y.  193,  200;  tracts,  etc.,  which  are  placed  in  the 
Saratoga  etc.  R.  R.  v.  Rowe,  24  Wend,  croup  by  some  writers,  nave  already 
74;  Brown  v.  Co.  of  Buena  Vista,  5  been  examined  in  previous  paragraphs. 
Otto,  157,  160;  Sullivan  v.  Portland  In  most  of  them,  whatever  be  the 
etc.  R.  R.,  4  Id.  806;  Grymes  v.  San-  grounds  of  the  invalidity,  the  trans- 
ders,  3  Id.  55,  62.  action  may  be  impeached  by  one  of  iU 

'  This  is  the  general  rule;  there  is,  immediate  parties. 
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to  protect  tbe  rights  of  the  other  creditors  and  to  secure  them 
against  such  frauds.^  It  would  seem,  on  principle,  that  a  secret 
bargain  by  the  debtor,  giving  or  securing  an  advantage  to  one 
creditor,  should  also  avoid  the  composition  agreement,  at  the 
option  of  the  other  creditors  who  are  parties  to  it,  and  enable 
them  to  recover  the  full  amount  of  their  demands  against  the 
debtor,  notwithstanding  the  dischai^e  contained  in  the  compo- 
sition. In  no  other  manner  can  the  defrauded  creditors  obtain 
ralief  from  an  agreement,  confessedly  obtained  by  a  fraud  upon 
their  rights.  This  result  is  sustained  by  at  least  a  portion  of 
the  decisions. 

§  968.  Conveyances  In  Fraud  of  Creditors. — Dealings 
by  a  person  with  his  property  with  intent  to  defraud  his  credit- 
ors were  voidable  at  the  common  law;'  but  the  existing  rules  on 
the  subject  both  in  England  and  in  this  country  are  founded  upon 
statute.'    The  operative  statute  in  England,  which  is  also  the 

^  Onllmgworth  ▼.  Lloyd,  26eaY.  385;  a  fraud  upon  the  other  creditors,  who 

Wood  V.  Barker,  L.  B.,  1  Eq.  139;  In  may    sue   for  and  recover   the  full 

reLenzberg,  Id.,  7  Oh.  D.  650;  Mare  v.  amount  of  their  original  indebtedness, 

Sandford,  IGiff.  288;  Mare  V.Walker,  leas  the  amount  they  have   received 

3  Id.   1(X);   Pendlebury  v.   Walker,  under  the  composition,  and  it  is  not 

4  Y.    &  0.    424,  434;   Jackman  v.  essential  that  tne  composition  a^rcc- 
Mitchell,  13  Ves.  581;  ^arparte  Sadler,  ment  should  first  be  rescinded,  and 

15  Id.  52;  Mackenzie  v.  Mackenzie,  themoney  recovered  under  it  returned. 

16  Id.  372;  Mawson  v.  Stock,  6  Id.  This  would  seem  to  be  the  just  and 
301;  Eastabrook  v.  Scott,  3  Id.  456;  equitable  effect  of  such  a  secret  bar- 
Child  V.  Danbridge,  2  Vem.  71;  Small  gain  upon  the  rights  of  the  composi- 
V.  Brackley,  Id.  602;  Middleton  v.  tion  creditors.  Argall  v.  Cook,  43 
Lord  Onslow,  1  P.  Wms.  763;  Spurret  Conn.  160,  holds  that  the  fact  of  a 
V.  Spiller,  1  Atk.  105;  Duffy  v.  Orr,  debtor  intending  to  pay  certain  of  the 
1  CL  &  Fin.  253;  5  Bligh  ^.  S.  620;  creditors  joining  in  a  composition  dee^, 
Lee  V.  Lockhart,  3  My.  &  Or.  302;  in  full  out  of  his  future  earnings,  does 
Harvey  v.  Hunt,  119  Mass.  279;  Case  not  invalidate  the  composition  as  to 
V.  Gerrish,  15  Pick.  49;  Ramsdell  v.  other  creditors,  if  there  is  no  af/re^m^nt 
Edgarton,  8  Met.  227;  Lothrop  v.  tending  to  defraud  them;  and  see 
King,  8  Cush.  382;  Doughty  v.  Savage,  Elfelt  v.  Snow,  2  Sawy.  94.  Other 
28  Conn.  146;  Solin^r  v.  Earle,  82  secret  agreements  made  by  an  iusol- 
N.  Y.  393;  Van  Bol&elen  v.  Taylor,  vent  wiui  his  assignee,  or  otherwise, 
62  N.  Y.  105;  Lawrence  v.  Clark,  36  tending  to  secure  benefits  for  himself 
Id.  128;  Solinger  V.  Earle.  45  N.  orfamfly  by  withdrawing  his  property 
Y.  Supr.  Ct.  80,  604 ;  Breck  v.  from  his  creditors,  are  fraudulent  as 
Cole,  4  Sandf.  79;  Feldman  v.  Gam-  against  the  creditors.  See  McNeil  v. 
ble,  26  K.  J.  Eq.  494;  Loucheim  CahUl,  2  Bligh,  228;  Miller  v.  Sauer- 
Brothers*  Appeal,  67  Pa.  St.  49;  Pat-  bier,  30  N.  JT  Eq.  71;  /n  re  Jacobs,  18 
terson  v.  Boehm.  4  Barr,  507;  Mann  Bankr.  Reg.  48;  In  re  Blnmenthal,  18 
V.  Darlington,  3  Harris,  310;  Lanes  v.  Id.  555. 

Squyres,  45    Tex.    382;    Clarke    v.  'Cadogan  v.  Kennett,  Cowp.  432; 

White,    12   Pet.    178.     In  Loney  v.  Copis  v.  Middleton,  2  Madd.  410,  428; 

Bailey,  43  Md.  10,  the  rule  is  laid  Barton  v.  Yanheythuysen,  11  Hare, 

down  as  follows:  In    a  composition  126,  131,  132;  Clark  v.  Douglass,  62 

agreement  a  debtor  professes  to  deal  Pa.  St.  408;  Clements  v.   Moore,  6 

with  all  creditors  entering  it  on  terms  Wall.  299, 312. 

of  perfect  equality,  and  a  secret  agree-  '  The  earlier  statutes  were  50  £^w. 

meat  giving  a  creditor  an  undue  ad-  III.,  c.  6;  3  Hen.  YU.,  o.  4. 
vantage  vitiates  the  agreement  as  being 
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basis  of  all  legislation  and  judicial  decision  in  the  United  States, 
is  the  celebrated  act  13  Eliz.,  c.  5.  It  enacts  that  all  convey* 
ances,  etc.,  of  any  lands,  goods,  or  chattels,  had  or  made  of  pur- 
pose to  delay  or  defraud  creditors  and  others  of  their  actions  or 
debts,  shall  be  taken  only  as  against  such  persons  and  their 
representatives  as  shall  or  might  be  so  delayed  or  defrauded,  to 
be  utterly  void;  provided  that  the  act  shall  not  extend  to  any  con- 
veyance or  assurance  made  on  good  consideration  and  bona  fde 
to  a  person  not  having  notice  of  such  fraud. ^  I  purpose  merely 
to  state,  as  far  as  possible,  the  general  and  fundamental  princi- 
ples and  doctrines  which  have  been  established  in  the  judicial 
construction  of  this  legislation,  and  the  most  important  classes 
of  cases  to  which  it  is  applied.' 

§  969.  The  ConsideratioQ. — It  should  be  observed  that  the 
statute,  by  its  generality  of  expression,  being  without  any  such 
limitation,  applies  to  both  existing  and  subsequent  creditors, 
and  to  both  conveyances  made  upon  a  valuable  consideration, 
and  those  without  any  consideration.  It  does  not  declare  vol- 
untary conveyances  void;  it  only  iptonowiices  frawduleixt  convey- 
ances void,  whether  they  are  voluntary  or  made  upon  a  consid- 
eration. The  validity  of  a  conveyance,  as  against  creditors,  is 
made  in  the  proviso  to  depend  "  upon  its  being  upon  a  good  con- 
sideration and  bona  fide;"  either  is  not  sufficient;  consideration 
without  good  faith  plainly  does  not  displace  the  operation  of 
the  statute;  and  good  faith  without  consideration  does  not  nec- 

^All  the  Bubstantial  provisions  of       'Since  these  fraudulent  transfers 

t|)is  statute  have  been  adopted  by  the  are  void  at  law  as  well  as  in  equity, 

American  legislation;  still  the  statutes  so  that  the  jurisdiction  of  equity  is 

in  many  or  most  of  the  states  employ  merely  supplementary  to  that  of  the 

quite  different  language,  and  contain  law  coarts;  and  since  the  details  of  the 

important  modifications andadditions.  American  statutes  are  so  varied,  and 

Some  of  them  insert  a  general  clause,  since  the  subject  in  all  its  applications 

in  terms  applying  to  all  the  other  pro-  is  so  very  extensive,  it  would  be  im- 

visions,  to  the  effect  that  the  fraudu-  possible  within  the  limits  of  such  a 

lent  intent  shall  always  be  a  question  treatise  as  this,  to  enter  upon  any  dis- 

of  fact;  in  some  this  clause  is  confined  cnssion  of  specific  rules,  or  to  do  more 

to  a  portion  only  of  the  provisions;  than  give  the  general  doctrines.     The 

•  while  in  some  it  is  entirely  omitted,  practical  application  of  these  princi- 

There  is  a  great  diversity  of  external  pies,  the  instances  in  which  the  equi- 

form  at  least  in  the  American  legisla-  table  jurisdiction  is  exercised,  and  the 

tion  on  this  subject.     The  exact  terms  reliefs  which  are  given,  will  be  de- 

of    the  statute   13  Eliz.,  describing  scribed  in  a  subsequent  chapter  which 

what  dealings  are  thus  void,  are  as  treats  of  *' creditors'  suits"  and  other 

follows:  *' All  feoffments,  ffifts,  grants,  remedies  granted  to  creditors.     A  full 

alienations,  conveyances,  bonds,  suits,  discussion  of  the  statute  both  in  law 

judgments,  and  executions  contrived  and  in  equity  will  be  found  in  the  ed- 

of  malice,  fraud,  covin,  or  collusion,  itorialnotestoTwyne'sCase,!  Smith's 

to  delay,  hinder,  or  defraud  creditors  Lead.  Cas.  33;  Sexton  v.  Whcaton,  1 

or  others  of  their  just  and  lawful  ac-  Am.  Lead.  Cas.  17;  and  Kerr  on  Frau^, 

tions,  suits,  debts,  accounts,  damages, "  19(>~215. 
etc. 


i>01  EQurrr  jubispbubence. 

essarily  protect  a  couTeyance.  A  deed  made  upon  a  valuable 
consideration,  but  not  bona  fide — that  is,  with  a  fraudulent  in- 
tent— ^is  void  against  creditors  of  the  grantor  as  though  it  were 
voluntary.^  Although  the  statute  speaks  of  a  "  good  considera- 
tion," yet  it  is  fully  settled  that  a  valuable  consideration  is  in- 
tended— a  consideration  pecuniary  in  contemplation  of  law,  of 
which  kind  marriage  is  an  instance.  The  *'  good"  considera- 
tion of  love  and  affection  does  not  meet  the  demands  of  the  stat- 
ute, and  does  not  of  itself  validate  a  conveyance.'  Voluntary 
conveyances  are  perfectly  valid  and  binding  as  between  the  im* 
mediate  parties  and  all  persons  claiming  under  them  in  privity 
of  estate,'  but  they  may  be  void  as  against  creditors,  and  will  be 
void  so  far  as  they  delay  or  defraud  creditors.  A  voluntary 
conveyance  may  be  a  strong  indication  of  a  fraudulent  intent, 
and  may  sometimes  raise  a  presumption  of  such  intent;  still  the 
fact  that  a  conveyance  is  voluntary,  under  the  general  course  of 
legislation  and  decision  in  this  country,  is  material  only  in  con- 
nection with  the  fraudulent  intent,  only  as  it  shows  or  tends  to 
show  the  existence  of  such  intent/  A  voluntary  conveyance  as 
such  is  not  necessarily  void  even  against  existing  creditors. 

§  970.  The  Fraudulent  Intent.— The  essential  element  re- 
quired by  the  statute,  in  order  to  render  a  transfer  voidable,  is 
the  fraudulent  intent.  There  miLSt  be  an  intent  to  hinder,  de- 
lay, or  defraud  creditors.  All  other  cousiderations  are  subor- 
dinate and  ancillary  to  the  establishment  of  this  indispensable 

^  For  example:  A  conveyance  made  insolvency,  and  others  in  like  posi- 
by  a  defendant,  for  full  value,  but  tion,  it  is  because  such  persons  are 
with  intent  to  defraud  the  plaintiff  by  representatives  of  creditors  more  than 
placing  the  propertv  beyond  the  reach  of  the  parties  from  whom  they  imme- 
of  an  expected  judgmeut.  Blenkin-  diately  derive  title, 
sopp  V.  Bicnkinsopp,  1  Do  G.  M.  &  G.  ^  This  conclusion  may  seem  to  bo  in- 
495;  Twyne's  Case,  3  Co.  Rep.  80;  consistent  with  the  statement  that  the 
Cadogan  v.  Kcnnett,  Oowp.  432,  434;  statute  requires  both  a  valuable  con- 
Holmes  V.  Penney,  3  K.  &  J.  90,  09;  sideration  and  good  faith,  and  that 
Bott  V.  Smith,  21  Beav.  51 1, 516;  Har-  good  faith  without  such  consideration 
man  y.  Richards,  10  Hare,  81,  89;  is  not  sufficient.  The  conclusion, 
Clements  v.  Moore,  6  Wall.  299;  Rob-  however,  is  certainly  sustained  by  the 
inson  v.  Holt,  30  N.  H.  557;  Root  v.  course  of  legislation  and  the  current 
Reynolds,  32  Vt.  139;  Wads  worth  v.  of  modem  decision  in  the  United 
Williams,  100  Mass.  126;  Gragg  v.  States.  It  is  firmly  settled,  as  the 
Martin,  12  Allen,  498;  Haymaker's  general  doctrine,  that  a  voluntary 
Appeal,  63  Pa.  St.  306;  Pulliam  v.  conveyance,  made  by  a  party  indebted, 
Newberry,  41  Ala.  168.  and  largely  indebteu,  is  not  necessarily 

'  Copis  v.  Middleton,  2  Madd.  410,  void;    its  voidable    nature    depends 

430 ;  Taylor  v.  Jones,  2  Atk.  600;  Gold-  upon    the   inteift;   but    the    circnm- 

smith  V.  Russell,  5  De  G.  M.  &  G.  stances  may  be  such  that  the  intent 

547,  and  all  the  cases  arisin?  out  of  is  inferred  as  an  irresistible  condu- 

voluntary  couveyances  are  autnorities.  siou.     See  cases  cited  subsequently  on 

'  If  they  are  impeachable  by  such  voluntary  conveyances, 
successors  as  assignees  in  bankruptcy, 
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feature.  The  discussion  which  has  arisen  under  the  statute, 
and  the  special  rules  which  have  been  formulated,  are  chieily 
concerned  with  the  question,  when,  how,  and  by  what  means 
may  this  intent  be  ascertained  ?  ^  There  are  three  general  modes 
in  which  the  intent  might  possibly  be  ascertained;  certain  cir- 
cumstances appearing,  it  might  (1)  be  Inferred  therefrom  as  a 
conclusive  presumption  of  law,  or  (2)  as  ek  prima  facie  or  rebut- 
table presumption  of  law,  or  (3)  as  an  argumentative  conclusion 
of  fact.  With  respect  to  these  modes,  the  intent  may  be  exprean 
or  actual,  which  simply  means  that  it  is  proved  by  means  of 
ordinary  evidence,  either  direct  or  circumstantial,  tending  to 
show  its  existence;  or  it  may  be  implied,  or  inferred  as  a  pre- 
sumption from  certain  circumstances  connected  with  or  formin<| 
a  part  of  the  transaction.'  In  relation  to  the  mode  of  ascer- 
taining the  fraudulent  intent,  when,  how,  and  from  what  it  may 
be  inferred,  there  is  a  great  diversity  and  even  conflict  of  judi- 
cial opinion,  and  to  some  extent  antagonistic  rules  are  settled 
in  different  states.  Any  attempt  to  reconcile  this  discrepancy 
would  be  unavailing.  I  shall  merely  formulate  those  general 
doctrines  which  are  sustained  by  the  consent  of  the  highest 
authority,  as  well  as  by  principle,  and  which  constitute  a  part 
of  the  equity  jurisprudence;  and  it  will  be  the  most  convenient 
to  state  them  in  their  connection  with  and  relations  to  the  most 
important  classes  of  cases  which  occur  in  the  actual  transac- 
tions of  men. 

§  971.  Mode  of  Ascertaining  the  Intent.— In  the  first 
place,  where  a  conveyance  is  made  upon  a  valuable  considera- 
tion, and  is  alleged  to  be  fraudulent  against  the  grantor's 

^  At  an  early  day  the  intent  was  vailing  iheoreticcUlyt  because  it  will  be 

inferred  as  a  conclunve  presumption  found  that  the  courts  of  those  states, 

of  law  from  many  particular  circum-  in  the  decision  of    cases,   do  practi- 

Btances — as  for  example,  from  the  fact  cally  have  recourse  to  prima  facie  prc- 

that  the  vendor  retained  possession  of  sumptions,  in  determming  the  exist- 

the  property  conveyed;  see  the   dis-  ence  of  the  fraudulent  intent, 

cnssions  in  Twyne's  case.     Later,  the  '  Among   these    circumstances  the 

tendency  has  been  to   abandon   the  most  common  and  important  are  the 

notion    of    conclusive   presumptions,  insolvency  of  the  ((rantor,  or  the  ex- 

and  to  infer  the  intent  as  a  rebtUtable  tent  of   his    indebtedness    compared 

presumption  of    law   from  a  variety  with  the  amount  of  his  property,  es- 

of  circumstances;    and  this  doctrine  pecially  where  the  conveyance  is  vol- 

still  prevails  in  England  and  in  many  untaiy;  and  the  fact  that  the  grantor 

of  the  states,  at  least  in  its  applica-  or  vendor  retains  possession  of    the 

tion  to  some  circumstances.     Finally,  property  conveyed  or  sold.     This  last 

in  consequence  of  a  statutory  provis-  circumstance  applies   equally  where 

ion,  the  view  has  been  adopted  theoret-  the  conveyance  is  voluntary  or  upon  a 

iccUly  in  several  of  the  states,  that  valuable  consideration.     It  seems  im- 

the  intent  must  always  be  inferred  as  possible  to   decide  all    cases  arising 

an  argumentative  conclusion  of  fact,  under  the  statute  without  having  re- 

without  the  aid  of  any  legal  presump-  course,  practically  if  not  avowedly,  to 

tions.    I  describe  this  view  as  pre-  the  doctrine  of  legal  presumptions. 
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creditors,  an  actual  and  express  intent  to  hinder,  delay,  or  de- 
fraud is  necessary  to  be  proved.  The  reason  for  this  is  obvious. 
The  transaction  has  one  of  the  requisites  prescribed  by  the 
statute;  the  voluntary  character  is  wanting  from  which  an  infer- 
ence of  fraudulent  intent  mighi  arise.  On  the  contrary;  the  other 
requisite — the  good  faith — would  rather  be  presumed.  It  is 
necessary,  therefore,  to  overcome  this  presumption  by  proving 
the  absence  of  good  faith.  In  other  words,  the  actual  and  ex* 
press  fraudulent  intent  must  be  proved  by  evidence  tending  to 
show  its  existence,  and  from  which  it  legitimately  results  as  a 
conclusion  of  fact  drawn  by  a  court  or  jury  without  the  aid  of 
any  legal  presumptions.^  In  the  second  place,  where  a  con- 
veyance is  voluntary,  and  is  alleged  to  be  fraudulent  as  against 
existing  creditors,  while  an  express  actual  intent  to  defraud  may 
be  present,  it  is  not  necessary.  The  fraudulent  intent  which 
will  avoid  the  conveyance  as  against  existing  creditors  may  be 
inferred  from  circumstances  connected  with  the  transaction, 
such  as  the  grantor's  insolvency,  great  indebtedness  compared 
with  the  amount  of  his  property,  and  the  like;  complete  in- 
solvency, however,  is  clearly  not  a  requisUe.  In  this  case  of  a 
voluntary  deed  and  existing  creditors,  the  decisions  show  un- 
mistakably that  the  intent  is  more  easily  inferred  than  in  any 
other.'    In  the  third  place,  where  a  conveyance  is  voluntary, 

^  Freeman  v.  Pope,  L.  R.,  5  Cb.  This  ia  true,  but  is  not  tbe  wbole 
538,  544  per  Giffard,  L.  J. ;  Holmes  v.  truth.  It  ia  susceptible  of  the  inter- 
Penney,  3  K.  &  J.  90;  Lloyd  v.  pretation  that  if  the  debtor  is  not  in- 
Attwoiod,  3  De  G.  &  J.  614;  Bott  v.  solvent,  then  an  express  actual  intent 
Smith,  21  Beav.  511,  516;  Harman  v.  to  defraud  is  necessary.  This  mean- 
Richards,  10  Hare,  81,  89  (the  V.  C.  ing  would  be  contrary  to  the  well- 
said  '*  those  who  undertake  to  im-  settled  doctrine.  In  the  subsequent 
peach  for  mala  fides  a  deed  which  has  case  of  Freeman  v.  Pope,  L.  R.,  5  Gh. 
been  executed  for  a  valuable  consider-  538,  decided  by  the  court  of  appeal, 
ation,  have,  I  think,  a  task  of  great  Lord  Hatherley  commented  upon  this 
difficulty  to  discharge");  Glements  v.  language  of  Lord  Westbury,  and  said 
Moore,  6  Wall.  299;  Robinson  V.  Holt,  (p.  543):  "It  is  expressed  in  venr 
39  N.  H.  557;  Root  v.  Reynolds,  32  large  terms,  probably  too  large.  It 
Vt.  139;  Wadsworth  v.  vVilliams,  seems  to  me  that  the  difficulty  felt  by 
100  Mass.  126;  Gragff  v.  Martin,  12  the  Y.  G.  [in  the  decision  appealed 
Allen,  498;  Haymakers  Appeal,  53  Pa.  from]  arose  from  his  thinking  tnat  it 
St.  306;  Pulliam  v.  Newberry,  41  Ala.  was  necessary  to  prove  an  actual  in- 
168.  tention  to  delay  creditors,  where  the 

^  In  the  important  case  of  Spirett  facts  are  such  as  to  show  that  the 

V.  Willows,  3  DeG.  J.  &  S.  293,  302,  necessary  consequence  of  what  was 

Lord  Westbury  said:  "  If  the  debt  of  done  was  to  delay  them."  Lord  Hath- 

the  creditor  by  whom  the  voluntary  erley  goes  on  to  show  by  many  ek- 

conveyance  is  impeached,  existed  at  amples   that  such  an  intent  is  not 

the  date  of  the  conveyance,  and  it  is  necessary.     In  the  same  case  L.  J. 

shown  that  the  remedy  of  the  creditor  Giffard  said   (p.    544):    "The  V.   C. 

{.9  defeated  or  delayed  by  the  existence  seems    to  have  considered    that,   in 

of  the  conveyance,  it  is  immaterial  in  order  to  defeat  a  voluntary  convey- 

whether  the  debtor  was  or  was  not  ance,  there  mnst  be  proof  of  an  actual 

solvent  after  making  the  conveyance. "  express   intent   to  defeat  creditonk 


MODE  OF  ASOEBTAININa  THE  INTENT.  507 

and  is  alleged  to  be  fraudulent  as  against  subsequent  creditors, 
the  intent  to  defeat  or  defraud  is  not  so  easily  inferred  as  in  the 
case  of  existing  creditors;  stronger  evidence  is  then  required  to 
establish  the  intent.  "If  a  voluntary  conveyance  or  deed  of 
gift  be  impeached  by  subsequent  creditors  whose  debts  had  not 
been  contracted  at  its  date,  then  it  is  necessary  to  show  either 
that  the  grantor  made  the  conveyance  with  express  intent  to 
delay,  hinder,  or  defraud  creditors;  or  that  after  the  conveyance 
the  grantor  had  no  sufficient  means  or  reasonable  expectation 
of  being  able  to  pay  his  then  existing  debts,  that  is  to  say,  was 
reduced  to  a  state  of  insolvency;  in  which  case  the  law  infers 
that  the  conveyance  was  made  with  intent  to  delay,  hinder,  or 
defraud  creditors,  and  is  therefore  fraudulent  and  void."^  This 
proposition  is  clearly  correct,  but  it  contains  one  apparent  lim- 
itation which  hardly  seems  to  be  sustained  by  the  weight  of 
American  authority;  it  is  not  essential  that  the  voluntary  grantor 
should  be  "reduced  to  a  state  of  insolvency,"  or,  in  other 
words,  that  he  should  be  left  absolutely  unable  to  pay  his  then 
existing  debts.     The  following  seems  to  be  the  true  rule:  If  the 

• 

That,  howevef,  is  not  bo.  There  ia  Thoa.  Plumer.  This  is  beyond  ques- 
one  class  of  cases,  no  doubt,  iu  which  tion  the  settled  rule.  For  further 
an  actual  express  intent  is  necessary  cases  see  post,  §  972,  and  note, 
to  be  proved;  that  is,  where  the  in-  *  Spirett  v.  Willows,  3  De  G.  J.  & 
struments  sought  to  be  set  aside  were  S.  293,  302,  303,  per  Lord  Westburv. 
founded  on  valuable  consideration.  The  lord  chancellor  adds:  **ItiaoD- 
But  where  the  conveyance  is  voluntary,  vious  that  the  fact' of  a  voluntary 
then  the  intent  may  be  in/erred  in  a  grantor  retaining  money  enouj^h  U> 
variety  of  ways.  For  instance,  if  after  pay  the  debts  wnich  he  owes  at  the 
deducting  the  property  which  is  the  time  of  making  the  conveyance,  btU 
subject  of  the  voluntary  conveyance,  not  actually  paying  them^  can  not  give 
sutficient  available  assets  are  not  left  a  diflferent  character  to  the  convey- 
for  the  payment  of  the  grantor's  debts,  ance  or  take  it  out  of  the  statute.  It 
then  the  law  infers  mtent;  and  it  still  remains  a  voluntary  alienation 
would  be  the  duty  of  a  judge  in  leav-  or  deed  of  gift,  whereby  in  the  event 
ing  the  case  to  the  jury,  to  tell  the  the  remedies  of  creditors  are  delayed, 
jury  that  they  must  presume  that  hindered,  or  defrauded."  This  prop- 
such  was  the  intent.  Again,  if  at  the  osition  is  certainly  opposed  to  the 
date  of  the  conveyance  the  person  current  of  American  authority,  and  it 
making  it  was  not  in  a  position  ac-  seems  to  be  equally  contrary  to  the 
tually  to  pav  his  creditors,  the  law  English  decisions.  See  Kent  v.  Riley, 
would  infer  that  he  intended,  by  mak-  L.  K.,  14  Eq.  190,  194.  If  the  volun- 
ing  the  voluntary  conveyance,  to  de-  tary  grantor  retains  property  sufficient 
feat  and  delay  them."  On  the  other  to  pay  all  his  existmg  debts,  but  for 
hand,  in  the  important  case  of  Skarf  any  reason  fails  to  pay  them,  and 
v.  Soulby,  1  Macn.  k  G.  364,  374,  finally  becomes  insolvent,  this  fact 
Lord  Oottenham  held  that,  although  might  be  a  circumstance  to  be  con- 
it  was  not  necessary  to  show  insol-  sldered  in  determining  upon  the  exist- 
vency,  the  mere  fact  that  the  grantor  ence  of  a  fraudulent  intent,  but  it 
then  owed  some  debts  was  not  suffi-  certainly  would  not  of  itself  render 
cient  to  invalidate  a  voluntary  con-  the  conveyance  invalid.  See  Carr  v. 
veyance  against  existing  creditors;  Breese,  81  N.  Y.  584,  588,  590,  591 ; 
citing  Townsend  V.  Westacott,  2  Beav.  Dunlap  v.  Hawkins,  59  N.  Y.  342; 
340,  per  Lord  Langdale;  and  Richard-  Jencks  v.  Alexander,  11  Paige,  619, 
son  v.  Smallwood,  Jacob,  552,  per  Sii'  623;  and  see  post^  §  973,  and  notes. 
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amount;  of  property  after  the  voluntary  conveyance  was  bo  small 
in  comparison  with  the  existing  indebtedness  that  the  grantor 
could  not  reasonably  have  contemplated  his  ability  to  per- 
form his  obligations,  or,  in  other  words,  he  could  reasonably 
have  contemplated  his  inability  to  perform  them,  then  an  in- 
tent to  defeat  his  creditors  generally  will  be  inferred,  and  the 
conveyance  will  be  fraudulent  against  subsequent  as  well  as 
against  existing  creditors.^  Having  thus  ascertained  the  general 
rules  concerning  the  manner  of  establishing  or  inferring  the 
fraudulent  intent,  I  shall  apply  these  rules  very  briefly  to  the 
two  classes  of  creditors,  existing  and  subsequent. 

§  972.  ExisUng  Creditors. — Conveyances  made  upon  a  val- 
uable consideration  are  not  presumed  to  be  fraudulent  against 
existing  creditors,  and  the  extent  of  the  grantor's  indebtedness 
is  wholly  immaterial.'  Conveyances  upon  a  valuable  and  eveu 
full  consideration  are  void  against  existing  and  subsequent 
creditors,  if  made  with  an  actual  express  intent  to  hinder, 
delay,  or  defraud  them;  but  the  intent  can  not  be  inferred  by 
presumptions,  and  must  be  proved  by  evidence  legitimately 
tending  to  show  its  existence.  Each  case  must  necessarily  de- 
pend upon  its  own  circumstances.'  A  voluntary  conveyance,  gift, 

*  In  Carr  v.  Breese,  81  K.  Y.  584,  and  contingent,  and  his  resources  and 

588,  590,  Mr.  Justice  Miller  said:  "A  means   of  meeting  and   solving    his 

review  of  the  cases  shows  that  none  obligations,  and  showing  that  he  wai 

of  them  have  any  application  to  the  neither  insolvent  nor  contemplated  iu- 

present,  where  there  is  no  evidence  solvency,  and  that  an  iiuHnlUy  to  mtet 

to  show  a  fraudulent  purpose,  and  a  his  obligations  was  not  and  could  not 

considerable  amount  of  property,  am-  reasonably  be  supposed  to  have  been  iti 

ply  sufficient  to  meet  present  debts  the  mind  of  the  party,  is  the  only  way 

and  future  liabilities  in  the  prosecu-  in  which  the  presumption  of  fraud, 

tion  of    the  business  in  which  the  arising  from  the  fact  tiiat  the  convey- 

grantor  was  engaged,  was  retained  for  ance  is  without  a  valuable  consider:i- 

that  purpose.     £i  existing  indebted-  tion,  can  be  repelled  and  overcome.  '* 

ness  alone  does  not  render  a  voluntary  Carpenter   v.    ttoe,    10    K.   Y.   227; 

conveyance  absolutely  fraudulent  and  Savage  v.  Murphy,  34  K.  Y.  508;  and 

void  as  against  creditors,  unless  there  see  post,  §  973. 

is  an  express  intent  to  defraud  (Van  '  If  the  conveyance  were  upon  a  full 

Wyck  V.  Seward,  6  Paige,  62).     This  as  well  as  valuable  consideration,  no 

is   especially  the    case  where    it  is  presumption  could  arise  even  though 

shown  that  the  residue  of  the  prop-  the  grantor  were  wholly  insolvent, 

erty  was  amply  sufficient  to  pay  all  since  it  would  be  merely  changing  tlie 

debts  (Jackson  y.  Post,  15  Wend.  588;  form  of  his  assets.     An  ante-nuptial 

Phillips  V.  Wooster,  36  K.  Y.  412;  settlement  on  his  wife  by  an  insolvent 

Bank  of  U.  S.  v.  Housman,  6  Paige,  trader,  not  unreasonable  in  amount,  is 

626;  Dunlap  v.  Hawkins,  59  N.  Y.  valid.     Bx  parte  McBumie,  1  De  G. 

342).     In  the  case  last  cited  the  con-  M.  &  G.  441;  Kevan  v.  Crawfoixl,  L. 

veyance  for  the  benefit  of  the  wife  R.,  6  Ch.  D.  29. 

was  upheld,  and  Allen,  J.,  who  de-  '  Blumer  v.  Hunter,  L.  R.,  8  Ecj. 

livered  the  opinion  of  tlie  court,  says:  46  (a7i^-nuptial  settlement  on  wife 

**  By  proving  the  pecuniary  circum-  void,  because  made  with  actual  intent 

stances  of  the  grantor,  his  business,  to  defraud  creditors,  the  wife  being  a 

and  its  risks  and  contingencies,  his  participant),  and  see  cases  cited  ante 

liabilities  and   obligations,  absolute  under  §969. 
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or  transfer  without  any  valuable  consideration,  creates  a  prima 
facie  presumption  of  an  intent  to  defraud  existing  creditors, 
unless  statutes  have  declared  that  no  such  presumption  ever 
arises,  and  that  the  intent  is  always  a  conclusion  of  fact.  This 
presumption  may  be  overcome.  The  mere  fact  that  a  grantor 
is  indebted  at  the  time  he  makes  a  voluntary  conveyance,  does 
not  necessarily  render  such  conveyance  fraudulent  against  the 
existing  creditors.^  On  the  other  hand,  since  the  prima  facie 
])resumption  arises  in  such  case,  it  is  never  necessary  to  show  by 
affirmative  evidence  an  actual  express  intent  to  defraud,  in  order 
to  render  a  voluntary  conveyance  fraudulent  and  void  as  against 
existing  creditors.  The  intent  will  be  inferred  when  the  grantor 
was  or  is  left  insolvent,  or  if  the  conveyance  deprives  him  of  the 
means  of  paying  his  debts,  or  if  he  was  so  largely  indebted  that 
it  would  be  reasonable  to  suppose  that  he  contemplated  his  in- 
ability to  pay  his  debts,  or,  as  many  cases  hold,  if  he  was  so 
largely  indebted  that  the  conveyance  would  materially  interfere 
with  his  ability  to  meet  his  obligations.' 

'  The  contrary  djj trine  was  laid  Thacher  v.  Phinney,  7  Id.  146;  Beal 
(li)wn  by  Chan.  Kent  iii  the  celebrated  v.  Warren,  2  Gray,  447;  Norton  v. 
c'use  of  iieade  v.  Livingston,  3  Johns.  Norton,  5  Cash.  524;  Salmon  v.  Ben- 
ch. 481.  The  modem  English  decia-  nett,  1  Conn.  525,  528-5r)l;  Bank  of 
i'tiis  have  shown  that  the  early  author-  U.  S.  v.  Housman,  6  Paige,  526;  Scw- 
ities  upon  which  Chan.  Kent  relied —  ard  v.  Jackson,  8  Cow.  406,  423, 
among  others,  Lord  Hard wicke's  opin-  434,  438;  Verplank  v.  S terry,  12 
io])  in  Lord  Townshend  v.  Windham,  Johns.  536,  559;  Posten  y.  Posten,  4 
2  Ves.  Sen.  1;  Russell  v.  Hammond,  1  Whart.  26;  Chambers  v.  Silencer,  5 
Atk.  13;  and  Walker  v.  Burrows,  Id.  Watts,  404. 

f ).'] — do  not  admit  of  the  interpretation  ^  These  iustances  of  course  include 
which  he  put  upon  them.  The  rule  the  conditions,  spoken  of  in  some  de- 
given  in  the  text  is  now  well  estab-  cisions,  of  the  voluntary  conveyance 
fished  in  England,  and  generally  in  covering  all  the  debtor's  property, 
this  country.  Reade  v.  Livingston  or  covering  so  large  a  part  of  it  that 
has  been  repeatedly  overruled,  bkarf  sufficient  is  not  left  to  meet  his  ex- 
V.  Soulby,  1  Macn.  k  G.  364;  Town-  isting  indebtedness.  In  Smith  v. 
send  V.  Westacott,  2  Beav.  340;  Kent  Cherrill,  L.  R.,  4  Eq.  390,  395,  V.  C. 
V.  Riley,  L.  R.,  14  £q.  190;  Freeman  Malins  said:  ^*The  doctrine  of  the 
V.  Pope,  Id.,  5  Ch.  638;  Van  Wyck  v.  court  well  established  is  this:  if  a 
S'jward,  6  Paige,  62;  Bank  of  U.  S.  v.  person  makes  a  voluntary  settlement, 
Htmsman,  Id.  526;  Jackson  v.  Post,  and  is,  at  the  time,  indebted  to  the 
15  Wend.  688;  Phillips  v.  Wooster,  extent  of  insolvency,  or  if  the  effect 
36  N.  Y.  412;  Duulap  v.  Hawkins,  59  of  the  settlement  is  to  deprive  him  of 
Id.  342.  the  means  of  paying,  the  settlement  is 

Theprevailing  doctrine  in  this  conn-  void  as  against  creditors."    This  is 

try  is,  that  indebtedness,  at  the  time  clearly    correct.       In     Parkman     v. 

of  a  voluntary  conveyance,  creates  only  Welch,  19  Pick.  231,  235,  Dewey,  J., 

a  prima  fade  presumption  of  fraud;  said:  "  All  that  is  necessary  to  entitle 

and  that  each  case  must  largely  de-  a    creditor    to    impeach   a   deed    as 

]>jnd  upon  its  own  circumstances,  the  fraudulent,  when  made  without  a  val- 

aiiiount  of  the  indebtedness,  the  con-  uable  consideration,  is  thil  tJie  grantor 

dition  of  the  grantor's  business  affairs,  he  deeply  iitUfbtfU."    This  rule  appears 

etc.     Sexton  v.   Wheaton,  8  Wheat,  to  be  very  simple;  the  practical  diffi- 

229,  230;  Hinde  v.  Longworth,  11  Id.  culty  in  applying  it  would  consist  in 

199;  Brackett  v.  Waite,  4  Vt.  389;  determining  when  a  person  is  "deeply 

Lerow  V.  Wiliuarth,  9  Allen,  382,  386;  indebted.'*      Deep    indebtedness     ia 
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§  973.  Subsequent  Creditors. — ^Where  a  person  whether 
indebted  or  nofc  makes  a  conveyance  either  upon  a  valuable 
consideration  or  voluntary,  with  the  express  and  actual  intent  of 
defrauding  future  creditors,  it  is  of  course  fraudulent  and  void 
as  against  such  future  creditors.  For  this  reason  if  a  person  ia 
contemplation  of  a  future  indebtedness  which  he  expects  to 
accrue,  makes  a  conveyance  for  the  purpose  of  placing  his  prop- 
erty beyond  the  liability  for  such  anticipated  indebtedness,  the 
transfer  is  fraudulent  as  against  the  future  creditor  when  his 
claim  arises.*  A  voluntary  conveyance  by  one  who  is  at  the  time 
free  from  debt,  is  not  presumptively  fraudulent  and  void  as 
against  subsequent  creditors;  there  being  no  prima  facie  pre* 
sumption  against  its  validity,  the  burden  of  proof  rests  upon 
the  subsequent  creditor  who  impeaches  it,  of  showing  either  an 
actual  fraudulent  intent,  or  circumstances  from  which  such  in- 
tent may  be  inferred.*  If  a  person,  not  at  the  time  indebted, 
being  about  to  engage  in  a  new  and  hazardous  business,  makes 
a  voluntary  settlement  or  conveyance,  whereby  he  places  his 
property  or  a  considerable  portion  of  it  beyond  the  reach  of  his 
creditors,  such  settlement  or  conveyance  is  fraudulent  and  void 
as  against  the  subsequent  creditors  of  the  grantor.'    Finally,  it 

merely  a  relative,  not  an  absolute  406;  Wilson  v.  Howser,  12  Pa.  St. 
term.  The  amount  of  the  indebted-  109;  Ellinger  v.  Growl,  17  Mtl.  361; 
ness  must  always  be  compared  with  Kuhn  v.  Stansfield,  28  Id.  210;  Wilson 
the  debtor's  reasonable  ability  to  pay  v.  Buchanan,  7  Gratt.  334;  Hunters  v. 
based  upon  the  amount  of  his  avail-  Waite,  3  Id.  26;  Crambaugh  v.  Kugler, 
able  property.  Here  we  are  thrown  3  Ohio  St.  644;  Enders  v.  Williams, 
back  upon  the  circumstances  of  each  1  Mete.  (Ky.)  346;  Mitchell  v.  Berry, 
case;  and  no  more  definite  rule  for  in-  1  Mete.  602;  Lowry  v.  Fisher,  2  Bush, 
f erring  the  fraudulent  intent  in  gen-  70;  Gridley  ▼.  Watson,  63  HI.  186; 
eral  can  be  given  than  that  laid  down  Stewart  v.  Rogers,  26  Iowa,  396;  Fil- 
above  in  the  text.  The  following  ley  v.  Register,  4  Minn.  391 ;  Doughty 
cases  are  simply  cited  as  illustrations  v.  King,  2  Stockt.  Eq.  396;  Emery  v. 
of  the  doctrine:  Spirett  v.  Willows,  Vinall,  26  Me.  296;  Koster  v.  Hiller, 
3  De  G.  J.  &  S.  293;  French  v.  4  111.  App.  21;  Lill  v.  Brant.  6  Id. 
French,  6  De  G.  M.  &  G.  95;  Gold-  366;  Fellows  v.  Smith,  40  Mich.  689; 
smith  V.  Russell,  5  Id.  647;  Reese  Crawford  v.  Kirksey,  56  Ala.  282; 
River  etc.  Co.  v.  Atwell,  L.  R.,  7  Ea.  Lockhard  v.  Beckley,  10  W.  Va.  87; 
347;  Coi-nish  v.  Clark,  Id.,  14  Id.  Rose  v.  Brown,  11  Id.  122;  Cowen  v. 
184;  Freeman  v.  Pope,  Id.,  6  Ch.  638;  Alsop,  61  Miss.  168;  Offiitt  v.  King,  1 
Taylor  v.  Coenen,  Id.,  1  Ch.  D.  636;  MacArthur,  312;  Hasten  v.  Castner, 
Jenkyn  v.  Vaughan,  3  Drew.  419;  31  N.  J.  Eq.  697;  Dewey  v.  Moyer,  72 
Barlou  v.  Vanheythnysen,  11  Hare,  N.  Y.  70. 
126;  Thompson  v.  Webster,  4  Drew.        ^  Carpenter  v.  Carpenter,  26  N.  J. 


628;  Church  v.  Chapin,  35  Vt.  223 
Pomeroy  v.  Bailey,  43  N.  H.  118 
Coolidge  V.  Melvin,  42  Id.  610,  631 
Norton  v.  Norton,  6  Cush.  524;  Free 
man  v.  Burnham,  36  Coim.  469;  Bab 


Eq.  194;  Mattingly  v.  Wulke,  2  HI. 
App.  169. 

*  Garhart  v.  Hurshaw,  45  Wise. 
340;  Mattingly  v.  Nye,  8  Wall,  370. 

'  Mackay  v.  Douglas,  L.  R.,  14  Eq. 


cockv.Eckler,2iN.Y.623;VanWyck  106,  118-121;  Case  v.  Phelps,  39  N.  Y. 

v.    Seward,  6  Paige,  62;    18  Wend.  164;  Carr  v.  Breese,  81  Id.  584,  68»- 

375;  Loeschigk  v.  Hatfield,  5  Robert.  691;  Mullen  v.  Wilson,  44  Pa.  St.  413; 

26;  Chambers  v.  Spencer,  6  Watts,  Monroe  v.   Smith,   79    Id.   469.     In 


SUBSEQUENT  CBEDIT0B8.  611 

may  be  laid  down  as  a  doctrine  generally  accepted,  that  if  a 
person,  being  at  the  time  indebted,  makes  a  voluntary  convey- 
ance of  his  property  to  such  an  extent  that  he  is  left  actually 
insolvent,  or  wholly  unable  to  pay  his  existing  debts,  or  that 
it  is  reasonable  to  suppose  he  cont-emplated  his  consequent  in- 
ability to  pay,  or  even  that  it  is  reasonably  doubtful  whether  he 
is  able  to  meet  his  obligations,  then  the  conveyance  will  be 
fraudulent  and  void  as  against  his  subsequent  as  well  as  his 
existing  creditors.  The  inference  of  a  fraudulent  intent  must 
always  depend  upon  there  being  an  amount  of  property  remain- 
ing after  the  voluntary  conveyance,  reasonably  sufficient  to 
defray  all  of  the  grantor's  existing  liabilities;  and  each  case 
must,  therefore,  stand  upon  its  own  particular  circumstances.^ 

Mackay  v.  Douglas,  supra,  V.  C.  Breese,  81  Id.  584;  Jencks  v.  Alex- 
Malins,  after  a  careful  review  of  the  auder,  11  Paige,  619,  623;  Bank  of  U. 
aathoritiea  holds,  that  a  voluntary  S.  v.  Housmau,  6  Id.  526;  ELirksey  v. 
settlement,  whereby  the  settlor  takes  Snedeoor,  60  Ala.  192;  Luckhard  y. 
the  bulk  of  his  property  out  of  the  Beckley,  lOW.  Va.  87;  Rosev.Brown, 
reach  of  his  creditors,  shortly  before  11  Id.  122;  Claflin  v.  Mess,  SON.  J. 
engaging  in  trade  of  a  hazardous  char-  Eq.  211;  Kane  y.  Roberts,  40  Md. 
acter,  may  be  set  aside  in  a  suit  on  590;  Monroe  v.  Smith,  79  Pa.  St  450; 
behalf  of  creditors  who  became  such  Ammon's  Appeal,  63  Id.  284;  Conley 
after  the  settlement,  tboueh  there  v.  Bentley,  87  Id.  40;  Kichol  v. 
were  no  creditors  whose  debts  arose  Nichol,  4  Baxt.  (Tenn.)  145;  Churchill 
before  the  date  of  the  settlement,  and  v.  Wells,  7  Coldw.  364.  If  an  express 
though  when  the  settlement  was  made  actual  intent  to  hinder  or  dciraud 
it  was  doubtful  whether  the  arrange-  creditors  generally  is  shown,  subse- 
ments  under  which  the  settlor  was  to  quent  as  well  as  existing  creditors  are 
engage  in  the  business  would  take  entitled  to  impeach  the  conveyance, 
effect.  Wlien  a  yolnntary  settlement  Clark  y.  Frer.ch,  23  Me.  221;  Marston 
is  made  on  the  eve  of  the  settlor's  en-    v.   Marston,  54  Id.  476;  Wyman  v. 

fskgin^  in  trade  the  burden  rests  upon  Brown,  50  Id.  139, 148;  Carter  v.  Grim- 
im  ot  showing  that  he  was  in  a  posi-  shaw,  49  N.  H.  100;  Coolidge  v.  Mel- 
tion  to  make  it.  In  order  to  set  aside  vin,  42  Id.  510, 533, 534;  Smyth  v.  Car- 
such  a  settlement,  it  is  not  necessary  lisle,  17  Id.  4l7;  16  Id.  464;  McConihe 
to  show  that  the  settlor  contemplated  v.  Sawyer,  12  Id.  396,  403;  McLanev. 
becoming  actually  indebted;  it  is  Johnson,  43  Vt.  48;  Winchester  v. 
enough  if  he  contemplated  a  state  of  Charter,  102  Mass.  272;  97  Id.  140; 
things  which  might  result  in  insol-  12  Allen,  606,  610;  Livermore  v. 
vency  or  bankniptcy.  The  reason  for  Boutelle,  11  Gray,  217;  Savage  v. 
this  particular  rule  is,  that  the  peraon  Murphy,  8  Bosw.  75;  Cramer  v.  Ke- 
being  about  to  engage  in  a  hazardous  ford,  17  N.  J.  Eq.  367;  Mullen  v. 
business,  must  be  considered  as  con-  Wilson,  44  Pa.  St.  413;  Moore  v. 
templating  the  probability  of  becom-  Blondheim,  19  Md.  172;  Lowry  v. 
ing  unsuccessful,  and  indebted,  and  Fisher,  2  Bush.  70;  Nicholas  v.  W  ard, 
as  attempting  to  secure  his  property  1  Head.  323;  Horn  y.  Volcano  etc. 
against  such  possible,  or  probable  loss;  Co.,  13  Cal.  62;  Dewey  y.  Mover,  72 
it  is  in  fact  an  attempt  to  throw  all  N.  Y.  70,  76;  Day  v.  Cooley,  118  Mass. 
the  hazard  of  his  business  upon  his   524. 

expected  creditors.  On  the  other  hand,  if  there  is  no 

*  Spirett  V.  Willows,  3  De  G.  J.  &  actual  intent  to  defraud,  the  mere  fact 
S.  '293;  Ware  v.  Gardner,  L.  B.,  7  that  a  voluntary  conveyance  may  be 
Eq.  317;  Crossley  v.  Elwortby,  Id.  12  presumptively  fraudulent  against  ex- 
Id.  158;  Shand  v.  Hanley,  71  N.  Y.  isting  creditors,  does  not  render  it 
319;  Savage  v.  Murphy,  34  Id.  508;  fraudulent  as  against  subsequent 
Phillips  v.  Wooster,  36  Id.  412;  Dun-  creditors.  While  a  prima  facie  pre- 
lap  y.  Hawkins,  59  Id.  342;  Carr  v.   samption  against  the  validity  of  the 
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As  a  direct  result  from  this  doctrine,  the  rule  has  been  well 
established  that  a  post-nuptial  settlement  upon  a  wife  or  children, 
even  when  the  settlor  is  entirely  free  from  debt,  must  be  rea- 
Bonable  in  its  amount  and  not  disproportioned  to  his  whole 
property.  If  the  settlement  is,  as  originally  it  must  have  been, 
in  the  form  of  property  conveyed  to  trustees  for  the  wife's 
Heparate  use,  courts  of  equity  will  not  aid  her  in  enforcing  it 
V'ben  unreasonably  large.  If  the  legal  title  is  conveyed  directly 
to  her,  there  is  still  danger  lest  the  husband  should  obtain 
credit  upon  his  apparent  or  supposed  ownership.^ 

§  974.  ConVeyanoes  in  Fraud  of  Subsequent  Purchasers. 
l>y  the  statute  27  Eliz.,  c.  4,  made  perpetual  by  39  Eliz.,  c.  18. 
§  31,  all  conveyances  of  hereditaments  for  the  intent  and  purpose 
to  deceive  purchasers  are  made  void  as  against  them;  and  the 
Fame  provisions  have  been  substantially  enacted  in  the  United 
States.'  The  true  meaning  and  interpretation  of  this  statute 
were  for  a  considerable  period  of  time  unsettled  by  the  English 
courts.  The  doubt  was  whether  it  extended  to  all  voluntary 
conveyances,  or  whether  it  avoided  only  those  which  are  made 
with  a  fraudulent  intent,  and  therefore  furnished  protection 
only  to  subsequent  bona  fide  purchasers  without  notice.  The 
rule  was  finally  settled,  and  still  prevails  in  England,  that  the 
Ktatute  applies  to  and  avoids  all  voluntary  conveyances  as 

voluntary  deed  may  arise  in  favor  of  (more  than  half  heldnotunreasonable); 

thegrantor*sexisting  creditors,  no  such  Carpenter  v.  Hoe,  10  Id.  227;  Wickes 

presumption  exists  on  behalf  of  his  v.   Clark,   8  Paige,    161;    Mellon  v. 

itubsequent   creditors.     These   latter  Mulvev,  23  N.  J.  Eq.  19S;  Ammon's 

can  not  impeach  such  a  transfer  merely  Appeal,  63  Pa.  St.  2S4. 
l.>ecaiise  the  former  can.     Howe  v.        'The  English  statute  provides  that 

Ward,  4  Greenl.  195;  Kendall  v.  Fitts,  aU  fraudulent,  feigned,  and  covinouB 

22N.  H.  1,  6;  Smith  v.  Smith,  11  Id.  conveyances,  gifts,    grants,   chaises, 

80;  Parsons  v.  McKnight,  8  Id.  35, 37;  uses,  and  estates,  of  lands,  tenements, 

Carlisle  v.  Rich,  Id.  44,  50;  Converse  orhereditaments,  made  for  the  purpose 

V.  Hartley,  31  Conn.  372, 380;  Babcock  to  defraud  and  deceive  such  persons  or 

V.   Eckler,  24  N.  Y.  623;  Baker  v.  bodies  as  have  purchased,   or  shall 

Oilman,  52  Barb.  26;  Ward  v.  HoUins,  afterwards  purchase,  in  fee  simple,  fee 

14  Md.   158;  Enders  v.  Williams,  1  tail,  for  life,  lives,  or  years  the  same 

Mete.  (Ky.)  346;  Todd  v.  Hartley,  2  estates,    or  to  defraua  and    deceive 

Id.  206;  Hurdt  v.  Courtenay,  4  Id.  such  as  have  purchased  or  shall  pur- 

130;  Nicholas  v.  Ward,  1  Heifui.  323;  chase  any  rent,  profit,  or  commodity 

Webb  V.  Roff,  9  Ohio  St.  430;  Lyman  out  of  the  same,  or  any  part  thereof, 

V.  Cessford,  15  Iowa,  229;  Fifield  v.  shall  be  deemed  (only  as  against  the 

Gaston,  12  Id.  218;  Whitescarver  y.  defrauded  purchaser  having  purchased 

Bonney,  9  Id.  480.  for  money  or  other  good  consideration, 

^  When  the  deed  of  gift  to  the  wife  his  heirs,  administrators,  and  assigns), 

is  immediately  put  on  record,  this  is  to  be  utterly  void, 
of  course  a  fact  tending  to  shuw  good       This  statute  only  declared  and  aided 

faith;    failure   to    record  is  a  plain  a  jurisdiction  of  equity,  which  existed 

badge  of  fraudulent  intent.     Carr  v.  before  it,  and  which  has  not  been  dis- 

Breese,  81  N.  Y.  584,  591  (one  half  of  placed  by  it.     See  Pcny  Herrick  v, 

the  husband's  property  not  unreasoua-  Attwood,  2  De  G.  &  J.  21. 
ble);  Babcock  v.  Eckler,  24  Id.  623 
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against  subsequent  purchasers  for  a  valuable  consideration, 
even  though  such  conveyances  were  made  in  good  faith  without 
any  actual  fraudulent  intent,  and  though  the  subsequent  pur- 
chasers for  value  had  notice  thereof.^  The  same  interpretation 
of  the  statute  and  the  same  general  doctrine  have  been  accepted 
by  a  portion  of  the  American  decisions.'  The  current  of  Amer- 
ican authority,  however,  is  opposed  to  this  broad  construction, 
and  limits  the  operation  of  the  statute  to  prior  voluntary  con- 
veyances made  with  a  fraudulent  intent,  and  its  protection  to 
subsequent  purchasers  for  a  valuable  consideration  and  without 
notice.  The  doctrine  which  may  properly  be  called  American 
is  as  follows:  Conveyances  are  not  void  under  the  statute  merely 
because  they  are  voluntary,  but  because  they  are  fraudulent, 
and  the  fraudulent  intent  may  be  inferred  in  the  same  manner 
and  under  the  same  circumstances,  as  against  subsequent  cred- 
itors. A  voluntary  gift  of  property  is  valid  as  against  subse- 
quent purchasers  and  all  other  persons,  unless  it  was  fraudulent 
when  executed;  and  a  subsequent  conveyance  for  value  is 
evidence  of  fraud  committed  in  the  former  voluntary  convey- 
ance, but  not  conclusive  evidence.  It  results  that  a  voluntary 
gift  made  when  the  grantor  is  not  indebted,  in  good  faith,  and 
without  intent  to  defraud  subsequent  creditors  lor  purchasers, 
is  valid  as  against  a  subsequent  purchaser  for  a  valuable  consid- 
eration with  notice.'  What  constitutes  a  purchase  for  value 
without  notice,  and  what  is  a  valuable  consideration,  in  cases 
arising  under  this  statute,  are  determined  by  the  rules  contained 
in  the  preceding  section  upon  that  subject.  In  order  that  the 
statute  may  apply  and  uphold  a  subsequent  conveyance  for  value 
against  a  prior  voluntary  conveyance,  it  is  necessary  that  both 

>  The  English  theory  is  that  the  pr   v.    Eastwood,   19   Wend.   614  ; 

statute  conclasively  presumes  a  fraud-  Wickes  v.  Clarke,  8  Paige,  161 ;  Foster 

ulentintent  when  the  prior  couveyance  v.  Walton,  5  Watts,  378;  Dougherty 

is  voluntary.     Pulvertoft  v.  Pulver-  v.  Jack,  Id.  456;  Lancaster  v.  Dolan, 

toft,  18  Ves.  84,86;  Bucklev.  Mitchell,  1  Ilawle,  231;  Mayor  v.  Williams,  6 

Id.   100,    111;  Kelson  v.    Kelson,  10  Md.  235;  Tate  v.  Liggatt,  2  Leish,  84; 

Hare,  385;  Dakins  v.  Whimper,  26  Footman  v.  Pendergrass,  3  Kich.  Eq. 

Beav.  568;  Perry  Uerricky.  Attwood,  33;  Brown  v.   Burke,  22  Ga.   574; 

2  De  G.  &  J.  21;  Doe  v.  Manning*  9  Gardner  r.  Boothe,  31  Ala.  186;  Cor- 

East,  59;  and  see  Bayspoole  v.  Col-  prew  v.  Arthur,  15  Id.  525;  Coppage 

lins,  L.  H.,  6  Ch.  228,  232.     The  sub-  v.   Bamett,  34  Miss.  621;  Wells  v. 

sequent  purchaser  must  be  one  for  a  Tread  well,  28  Id.    717  ;  Enders   v. 

real  viduable  consideration  and  bona  Williams,  1  Mete.  (Ky.)  346;  Aiken 

Me,  although  notice  does  not  destroy  v.   Bruen,  21   Ind.    137;  Cliaffin  v. 

his  rights  under  the  statute.  Kimball,  23  HI.  36;  Gardner  v.  Cole, 

■  Sterry  v.  Arden*  1  Johns.  Ch.  261,  21  Iowa,  205;  Prestidge  v.  Cooper,  54 

270;  12 Johns.  536;  Sextonv.  Wheaton,  Miss.  74;  Pence  v.  Croan,  51  Ind.  336; 

1  Am.  Lead.  Cas.  50,  51.  Sexton  v.  Wheaton,  1  Am.  Lead.  Cas. 

»  Beal  v.  Warren,  2  Gray,  447;  San-  17. 
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the  conveyances  should  come  from  the  same  grantor.  An  heir 
or  devisee  can  not,  therefore,  by  a  conveyance  for  value,  defeat 
a  voluntary  settlement  made  by  his  ancestor  or  testator.^  What 
creditors,  purchasers,  and  their  representatives  are  entitled  to 
equitable  relief,  and  what  remedies  may  be  obtained  by  them, 
are  questions  which  belong  to  subsequent  chapters  treating  of 
remedies. 

^  Parker  v.  Carter,  4  Hare,  400,  409;  porchaaer,  forvalae  and  without  notice 

LewisY.  Rees,  3  K.  &  J.  132;  andsee  from    the   prior   voluntary   grantee, 

Sterry  v.  Arden,   1  Johns.  Gh.   261 ;  would  have  a  title  saperior  to  that  of 

Anderson  v.   Green,  7  J.  J.  Marsh,  a  subsequent  purchaser  from  the  ori- 

448.    For  the  same  reason  a  bona  Jide  ginal  grantor. 


PART  THIRD. 

THE  EQUITABLE  ESTATES,  INTERESTS,  AND   PRIMARY 
RIGHTS  RECOGNIZED  AND  PROTECTED  BY  THE 
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§  975.  The  general  nature  of  equitable  estates  iind  interests, 
as  distinguished  on  the  one  side  from  legal  estates,  and  on  the 
other  from  mere  equitable  remedial  rights  or  **  equities/'  has 
been  sufficiently  described  in  the  preceding  volume.'  In  con- 
templation of  courts  of  equity,  equitable  estates,  according  to 
their  various  degrees,  are  as  truly  property  or  ownership,  as 
legal  estates  are  property  in  contemplation  of  courts  of  law.  In 
fact  the  entire  dealing  of  equity  with  the  subject  of  equitable 
estates,  and  the  fundamental  distinctions  between  equitable  and 
legal  conceptions  and  modes,  are  based  upon  the  notion  that 
equitable  estates  are  in  the  truest  sense  property,  and  not  mere 
rights  of  action — not  mere  rights  to  obtain  certain  equitable 
remedies.  Even  when  the  equitable  estate  is  the  result  of  some 
positive  wrong-doing,  when  the  legal  estate  has  been  vested  iii 
a  third  person  by  fraud,  undue  influence,  breach  of  fiduciary 
duty,  and  the  like,  so  that  the  original  owner  can  only  regain 
the  title  by  means  of  a  cancellation,  he  is  nevertheless,  in  con- 
templation of  equity,  the  equitable  and  true  owner;  his  equita- 
ble estate  in  the  subject-matter  is  a  true  property,  capable  of 
being  devised  and  otherwise  dealt  with.'    In  short,  the  equita- 

^  See  voL  1,  §§  146-149.  will  assume  that  the  conveyance  might 

'Stump  V.  Gaby,  2  De  G.  M.  &  G.  have  been   set  aside    in  equity  for 

623,  630;  Gresley  v.  Mousley,  4  De  G.  fraud.     What^  then,  is  the  interest  of 

&;  J.  78,  90,  92,  93,  per  Turner,  L.  J. ;  a  party  in  an  estate  which  he  has  con- 

Uppington  v.  BuUen,  2  Dr.  &  War.  veyed  to  his  attorney  under  circum- 

I8kl;  Dickinson  v.  Burrell,  L.  R.,  1  stances  which  would  give  a  right  in 

£q.  337.     In  Stump  v.  Gaby,  A.,  an  this  court  to  have  the  conveyance  set 

owner  of  land,  conveyed  to  his  attor-  aside  ?    In  the  view  of  this  court  he 

ney,  and  subsequently  by  will  con-  remains  the  owner;  and  the  conse- 

firmed  the  conveyance.     After  A.*s  quence  is  that  he  may  devise  the  es- 

death  his  heir  at  law  brought  a  suit  tate,  not  as  a  legal  estate,  but  as  an 

to  set  aside  the  conveyance  as  void-  equitable  estate,  wholly  irrespective 

able.     Lord  St.   Leonards  said:   "I  of  all  question  as  to  any  rights  of  en- 
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ble  estate  is  often  regarded  bj  a  court  of  equity  as  the  real . 
beneficial,  substantial  ownership,  while  the  coiTesponding  legal 
estate  is  a  mere  form  and  shadow.  Many  in^ortaut  incidents 
connected  with  equitable  estates  have  been  considered  in  the 
preceding  chapters,  such  as  the  relations  of  equitable  with  legal 
estates  in  the  sections  on  **  merger,"  **  priorities,"  "  bona  fide 
purchase,"  some  of  the  modes  in  which  equitable  estates  may 
arise  in  the  sections  on  "  fraud,"  '*  mistake,"  and  "  accident," 
and  the  like.  I  purpose  now  to  describe  more  directly  the 
nature  and  characteristics  of  equitable  estates,  interests,  and 
])rimary  rights,  and  to  state  the  rights  and  obligations  with  re- 
spect to  them  which  devolve  upon  their  owners.  The  entire 
discussion  will  comprise  the  following  subjects:  Trusts;  equita- 
ble interests  of  married  women;  equitable  interests  arising  from 

« 

succession  to  a  decedent;  equitable  conversion;  mortgage  of  real 
and  personal  property;  equitable  liens;  interests  arising  from 
equitable  assignments;  and  contracts  in  equity.^  To  these  will 
be  added  an  account  of  the  equitable  jurisdiction  over  persons 
non  8ui  juris, 

try  or  action,  leaving  the  oonveyanoe       '  "  Tmsts"  and  "  mortgages**  are 

to  have  its  fa]l  operation  at  law,  but  subjects  of  such  vast  extent,  embrac- 

looking  at  the  equitable  right  to  have  ing  such  a  multitude  of  details,  and 

it  set  aside  in  this  court.      In  Gres-  each  requiring  volumes  for  their  ade- 

ley  V.  Mousley,  supra^  A.  conveyed  quate  treatment,  that  I  shall  endeavor 

lands  to  his  attorney  under  such  cir-  to  present  only  their  general  and  fun- 

cumstances  that  the  deed  could  be  set  dameutal'  principles   and    doctrines; 

aside  in  equity.     He  afterwards  died,  the   attempt    to   do  anything  more 

having  devised  all  his  real  estate  to  within    the    limits    of   this   treatise 

the  pmintiff.     Held,  that  the  equita-  would  be  both  unnecessary  and  un- 

ble  estate  passed  by  the  devise  to  the  availing. 
plaintiff,and  thefull  relief  wasgranted. 


BOICAN  XAW  TBSTAMEHT.  51/ 


CHAPTER  I. 

TBUSTB. 


SECTION  I. 

OBiam  07  USES  and  tbcsts. 

AHALTSIS. 

I 

» 

I  976.  The  testament  in  the  Roman  law. 

§  977.  FtdekommiBM  in  the  Boman  la;ir. 

§  978.  Origin  of  uses. 

§  979.  The  use  at  law. 

§  980.  The  use  in  equity. 

1 981.  Resulting  uses;  equitable  theory  of  oonslderation. 

§  982.  Double  nature  of  property  in  land,  the  use  aad  the  seism. 

§  983.  The  "  statute  of  uses." 

§  984.  Kinds  of  uses  not  embraced  within  the  statute. 

§  985.  A  use  upon  a  use  not  executed  by  the  statute* 

§  986.  Trusts  after  the  statute;  effect  of  the  statute  in  the  American 
states. 

§  976.  The  Roman  Laijv  Testament.— To  explain  the 
nature  and  extent  of  the  equitable  jurisdiction  and  jurispru- 
dence with  respect  to  trusts,  some  historical  account  of  trusts 
themselTCs,  of  their  introduction  into  the  law  of  England  under 
the  name  of  "  uses,"  and  of  the  enormous  changes  which  they 
made  in  the  primitive  conceptions  of  property  in  land,  is  neces- 
sary. The  elementary  notion  of  trusts,  like  so  many  other  doc- 
trines of  equity,  was  borrowed  from  the  Boman  law.  The 
Eoman  testament  was  quite  unlike  the  last  will  of  our  own  law. 
Its  essential  feature  consisted  in  the  naming  or  appointing  some 
person  or  persons  as  heir,  upon  whom  the  entire  inheritance  of 
the  testator  devolved.  This  inheritance  included  not  only  the 
property  of  the  deceased,  but  also  his  liabilities.  The  heir  thus 
became  the  **  universal  successor"  to  the  testator,  acquiring 
title  to  all  his  assets,  and  becoming  liable  for  all  his  debts.  The 
fundamental  conception  was  that  the  legal  condition  of  the  de- 
ceased, consisting  both  of  rights  and  liabilities,  was  prolonged 
and  imposed  upon  the  heir;  that  death  made  no  real  break  in 
the  continuity  of  the  testator's  legal  personality.  Partly  from 
rules  of  the  ancient  law«  and  partly  from  prohibitory  statotes. 
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the  Roman  citizen  was  much  restricted  with  respect  to  the  per- 
sons whom  he  might  appoint  as  his  testamentary  heir.  He 
could  not  ^ye  his  inheritance  to  an  alien  or  pregrinus  (i.  e. ,  one 
not  strictly  a  citizen),  nor  to  a  person  proscribed,  nor  to  a  post- 
humous child  not  belonging  to  his  own  family,  nor,  with  cer- 
tain exceptions,  to  a  woman. ^  To  eyade  these  restrictions,  the 
method  was  contriyed,  during  the  latter  period  of  the  republic^ 
of  appointing  a  qualified  person  as  heir,  upon  whom  the  inherit- 
ance would  deyolye  according  to  legal  rules,  and  of  accompany- 
ing the  appointment  by  a  direction  or  request  that  this  heir  would 
as  soon  as  he  obtained  the  inheritance,  transfer  it  to  another 
specified  person  who  was  the  real  object  of  the  testator's  bounty, 
and  who,  although  prohibited  from  being  made  heir,  was  not 
X^rohibited  from  receiving  a  transfer  of  property  from  a  living 
person  by  way  of  gift.  At  first,  the  fulfillment  of  the  testator's 
direction  was  left  wholly  to  the  heir's  sense  of  honor,  but  in 
process  of  time  the  claim  of  the  beneficiary  was  recognized  and 
enforced  by  a  magistrate.' 

§  977.  Fideieonimlssa. — ^The  inheritance  thus  given  to  the 
appointed  heir  in  trust  for  another  person,  was  termed  a  fidei- 
commi»8um^  the  heir  or  trustee,  the  fiduciariua,  and  the  benefi- 
ciary, the  fideicommismrius.^  As  the  heir  trustee,  although  he 
might  surrender  the  whole  estate  to  the  beneficiary,  would  still 
remain  legally  liable  for  all  the  debts  of  the  deceased,  since  a 
transfer  of  the  inheritance  inter  vivos  would  not  transfer  the 

^  Concerning  the  Roman  testament,  certain  persons,  or  on  aoconnt  of  some 

see  Just.  Inst.,  b.  2,  tit.  10,  §§  1-14;  strikinfir    instance    of    perfidy,    com- 

tit.  13,  §§  1-7;  tit.  14,  §§  1-0;  Sandars*  mandea  the  consuls  to  interpose  their 

Tmns.,  pp.  245-280.  authority.     Their  intervention  being 

'^  Just.  Inst.,  b.  2,  tit.  23,  §  1;  San-  favored  as  just  by  public  opinion,  it 
dars*  ditto,  pp.  337}  338;  Institutes  gradually  assumed  the  character  of  a 
(if  Gains,  b.  2,  §§  246-259.  Justin-  regular  jurisdiction,  andjideieommisaa 
ian's  Institutes  thus  describe  the  grew  into  such  favor  that  soon  a 
progress  of  the  beneficiary's  right:  sjiecial  prsdtor  was  appointed  to  ad- 
**At  first, ./^(feicomTiiiMa  were  of  little  judicate  in  these  cases."  The  pro- 
force;  for  no  one  could  be  compelled  ceedings  before  this  prietor  to  enforce 
against  his  will  to  perform  what  he  the  trust  did  not  belong  to  his  *'  or- 
was  only  requested  to  do.  When  dinary"  jurisdiction,  and  were  not 
testators  were  desirous  of  giving  an  conducted  by  means  of  formula^  but 
inheritance  or  legacy  to  persons  to  fell  under  his  *'  extraordinary  "  (L  e. 
whom  they  could  not  directly  give  equity)  jurisdiction,  and  were  decided 
either,  they  then  intrusted  them  to  by  the  magistrate  himself  without 
tiie  good  faith  of  some  person  capable  the  aid  of  any  judex  or  arbiter-, 
of  taking  by  testament;  and  ^eicom-  See  arUe^  vol.  1,  Introd.  Chap.,  §§  4 
misga  were  so  called,  because  their  and  6. 

performance  could  not  be  enforced  by  '  The    English    word    "Jidueiarv^ 

law,  but  depended  solely  upon  the  should  therefore  always  designate  the 

good  faith  of  the  person  to  whom  trustee;  to  apply  it  to  the  beneficiary, 

they  were  intrusted.     Afterwards  the  as  has  been  done  by  some  writers,  is 

Kmperor  Augustus,  having  been  fre-  clearly  improper.     The  l&tmjideleom- 

quently  moved  by  consideration  for  miMonwt  can  not  be  easily  anglicised. 
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liabilities,  he  was  accastomed  to  take  from  the  beneficiary  a  con* 
tract  of  indemnity.  To  obviate  the  necessity  of  such  a  contract, 
''  during  the  reign  of  Nero  (a.  d.  62),  a  statute  known  as  the 
s^enalus-consulium  TreheUianum  provided  that  all  actions  which 
by  law  might  be  brought  by  or  against  the  heir  [trustee]  should 
be  permitted  for  or  against  the  beneficiary.  After  this  the 
pnetor  began  to  give  equitable  actions  for  or  against  the  ben- 
eficiary as  if  he  were  the  heir."^  By  this  legislation,  the  equi- 
table estate  of  the  beneficiary  was  fully  established  and 
protected.'  Although  it  is  plain  that  the  conception  of  a  **  use" 
was  borrowed  from  this  yJieicommmum  of  the  Soman  law,  and 
that  the  English  chancellor  followed  in  the  footsteps  of  the 
Boman  magistrate,  yet  beyond  this  mere  elementary  notion  or 
suggestion  there  is  little  resemblance  between .  the  two  species 
of  ownership.  Their  essential  differences  are  as  marked  as  their 
superficial  similarity;  and  it  is  a  grave  error  to  represent  the 
entire  equity  jurisprudence  concerning  uses  and  trusts,  as 
derived  from  the  Boman  law.' 

§  978.  Origin  of  Uses. — ^Uses  in  the  ordinaiy  meaning  of 
the  term  as  designating  those  which  are  passive,  seem  to  have 
been  invented  during  the  latter  part  of  the  reign  of  Edward 
III.'  Like  the  Boman  fdeicommisBa  they  were  designed  to 
evade  the  law;  but  unlike  them  they  were  resorted  to  at  first  for 
mere  purposes  of  fraud — ^by  the  clergy  to  defraud  the  statutes 
of  mortmain,  and  by  the  laity  to  defraud  creditors  or  feudal  su- 
X^eriors.  Being  free  from  many  heavy  feudal  burdens,  uses 
grew  rapidly  into  favor,  and  it  is  said  that  during  the  reign  of 
Heniy  Y.  the  greater  part  of  the  land  in  England  was  held  in 
this  manner.^    At  the  very  outset  these  conveyances  to  use  were 

1  Just.  Inst.,  h,  2f  tit.  23,  §  4.  estates,  the  legal  and  the  equitable, 
'  Subsequent  statutes  were  passed  vested  in  different  persons,  and  these 
limiting  the  power  of  testators,  with  must  continue  as  lone  as  the  trust 
respect  to  the  persons  to  whom  as  relation  exists.  In  the  Boman  law 
beneficiaries  JldticomTimaa  might  be  there  was  no  such  division  of  owner- 
given,  and  providing  that  a  fourth  ship,  no  double  simultaneous  estates, 
part  of  the  inheritance  mi^ht  be  re-  Until  he  had  transferred  the  in- 
tained  by  the  heir.  Just.  Inst.,  b.  2,  heritance,  the  heir  possessed  the 
tit.  24.  The  law  also  permitted  a  only  estate,  and  the  beneficiary  had 
testator  to  give  any  particular  thing,  only  a  right  of  action.  After  the  in- 
as  a  slave,  a  piece  of  land,  etc.,  as  hentance  was  transferred,  the  benefi- 
a  Jideicomnuseum,  Justinian  added  ciary  obtained  in  turn  the  whole  and 
stringent  provisions  for  enforcing  se-  only  estate  in  the  portion  thus  trans- 
cret  trusts  by  means  of  an  oath  ad-  ferred,  while  the  heir,  under  the  Tre- 
ministered  to  the  heir.  Ibidy  b.  2,  billianian  act  at  least,  was  left  with- 
tit.  23,  §  12.  This,  it  will  be  seen,  re-  out  either  interest  or  liability, 
semblcs  the  **  discovery"  of  the  Eng-  *  Spence  Eq.  Jur.,  v.  1,  pp.  439-442. 
lish  chancery  procedure.  *  Spence,  v.  1,  pp.  439^-442;  442- 
'In  the  ancient  use  and  modem  444.  There  were  two  forms  of  cou- 
trust  there  are  of  necessity  two  distinct  veyance  to  use,  which  should  bo  care- 
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made  for  the  beDefit  of  third  persons.  This  mode  haying  been 
established,  conveyances  were  made  for  the  benej&t  of  the  orig- 
inal owner,  the  feoffor.  Thus  A.,  being  seised  in  fee,  would 
convey  the  land  by  a  legal  feoffment  to  B.  to  the  use  of  himself 
A.  In  this  manner  the  owner  in  fee  would  convert  his  legal 
estate,  which  was  subject  to  all  the  feudal  burdens  and  common 
law  liabilities,  into  an  equitable  estate  unknown  to  the  common 
law,  which  was  freed  from  these  burdens  and  restrictions,  which 
could  be  devised  by  will  and  aliened  without  livery  of  seisin, 
and  which,  under  the  doctrines  subsequently  established  by  the 
court  of  chancery,  gave  him  all  the  dominion,  possession, 
rights,  and  powers  belonging  to  the  legal  estate.^ 

§  979.  The  Use  at  La-w.— For  a  while  the  cestui  que  use 
had  no  means  pf  redress  in  any  court.  The  law  courts,  as  a 
necessary  consequence  of  common  law  doctrines,  recognized  no 
other  estate  than  the  legal  one  vested  in  the  feofee.  If  the 
cestui  que  use  had  any  legal  right  at  all,  it  was  neither  a  jus  ad 
rem  nor  a  jus  in  re,  and  so  there  was  no  common  law  form  of 
real  action  by  which  he  could  recover  possession  of,  or  enforce 
any  claim  upon,  the  land  itself.  His  only  possible  remedy  would 
be  an  action  for  damages,  upon  contract  express  or  implied, 
against  the  feoffee  for  the  latter's  violation  of  the  trust.'  Even 
this  action  was  not  generally  maintainable  upon  common  law 
principles,  since  there  was  no  privily  between  the  feoffee  and 

fully  distinguished.  By  the  one  form  and  to  whomsoever  the  cestui  que  vae 
land  was  conveyed  upon  a  trust  that  should  direct.  It  is  this  latter  form 
the  f eoffeo  was  to  exercise  acts  of  do-  of  xxMsive  use  which  grew  to  be  so  im- 
minion  over  it  for  the  benefit  of  the  portant,  and  which  is  generally  re- 
feoffor  or  of  a  third  person — as  for  ex-  ferred  to  under  the  designation  of  a 
ample,  receiving  the  rents  and  profits  **use"  or  **  conveyance  to  use,"  and 
and  paying  the  feoffor's  debts  there-  a^inst  which  the  statute  of  use  was 
wiUi.     Such  conveyances,  made  upon   directed. 

an  active  trust,  had  probably  been  ^  Spence,  v.  1,  pp.  439-444;  447- 
known  from  a  very  early  day.     They   449. 

were  not  regarded  as  objectionable,  '  All  the  common  law  actions  for 
they  were  not  referred  to  when  the   the  recovery  of  land,  or  for  the  main- 

Shraoe  ''conveyance  to  use'*  was  or-  tenance  of  any  interest  therein,  were 
inarily  employed,  and  they  were  ndt  based  ^|pon  the  assumption  that  the 
included  in  the  provisions  of  the  plaintiff  either  had  some  property 
"statute  of  uses.  By  the  second  absolute  or  qualified  in  the  lana  (^'im 
form  a  conveyance  was  made  to  &  <id  rem),  or  that  he  had  a  right  to 
feoffee  to  the  use  of  some  religious  cor-  some  particular  use  of  land  belonging 
poration  or  of  some  private  person,  to  another — an  easement  or  servitude 
with  no  expectation  that  the  feoffee  {jus  in  re).  As  the  interest  of  the 
was  to  exercise  any  dominion  over  the  cestui  que  use  was  neither  of  these,  he 
land,  but  with  the  assumption  that  could  enforce  it  by  none  of  the  com- 
the  cestui  que  use  was  to  have  and  en-  mon  law  real  actions,  and  was  there- 
joy  all  the  rights  and  privileges  of  an  fore  shut  up  to  actions  ex  contractu 
owner,  except  that  of  holding  the  for  damages;  but,  as  I  show,  even 
naked  legal  title,  and  that,  to  com-  such  a  personal  action  could  only  be 
plete  this  arrangement,  the  feoffee  maintained  by  him  under  one  special 
was  to  convey  the  legal  title  whenever  state  of  facta. 
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the  cesUui  que  use  when  the  latter  was  a  third  person;  whateyer 
promise«the  feoffee  had  made,  whatever  legal  obligation  he  had 
incurred,  was  to  the  feoffor  and  not  to  the  cestui  que  use.^  It 
was  formally  decided  in  the  fourth  year  of  Edward  lY. ,  that 
the  common  law  courts  had  no  jurisdiction  over  the  use.' 

§  980.  The  Use  in  Equity.— There  being  no  common  law 
actions  to  which  resort  could  be  had,  the  rights  of  the  cestui 
que  use  were,  for  a  considerable  time,  purely  moral,  and  were 
protected  ouly  through  the  authority  of  the  clergy,  acting  as 
confessors,  upon  the  consciences  of  those  who  held  the  legal 
title  of  land  for  the  use  of  others.'  No  traces  of  applications  to 
the  court  of  chancery  have  been  found  in  the  early  records  prior 
to  Henry  Y.,  but  during  his  reign  the  court  began  to  entertain 
such  suits  and  to  decree  relief.  In  the  reigns  of  Henry  YI. 
and  of  Edward  lY.  the  chancery  jurisdiction  was  fully  estab- 
lished, and  was  also  recognized  by  the  courts  of  law.  In  other 
words,  the  law  courts,  while  refusing  themselves  to  protect  the 
estates  of  cestuis  que  usent,  admitted  the  fact  that  such  estates 
existed  and  were  protected  by  the  court  of  chancery.*  The 
passive  or  permanent  use  as  established  in  equity  is  thus  de- 
scribed by  Bacon  when  it  is  created  in  favor  of  the  feoffor  him- 
self, and  the  description  would  apply  to  the  case  where  it  is 
created  for  the  benefit  of  a  third  person  by  a  slight  change  of 
language.  He  says:  *'The  use  consisted  of  three  parts:  1. 
That  the  feoffee  (trustee)  would  suffer  the  feoffor  {cestui  que 
use)  to  receive  the  profits;  2.  That  the  feoffee,  upon  request  of 
the  feoffor  {cestui  que  use),  would  execute  (i.  e.  convey)  the 
estates  to  the  feoffor  {cestui  que  use),  or  his  heirs,  or  to  any 
other  by  his  directions;  3.  That  if  the  feoffee  were  disseised, 
and  so  the  feoffor  {cestui  que  use)  disturbed,  the  feoffee  would 
re-enter,  or  bring  an  action  to  recover  the  possession."^ 

§981.  Resulting  Uses;  Equitable  Theory  of  Ck>nsidera- 
tion. — In  addition  to  these  express  uses  crt^ated  by  the  inten- 

^  There  are  in  the  earlv  records  some  contract  M[ainst  A.,  because  there  ia 

traces  of  such  actions  brought  in  the  no  privity  between  them.  The  modem 

common  law  courts;  but  I  presume  it  rule  has    been   settled  otherwise  in 

will  be  found  that  they  are  all  con^  most  of  the  American  states, 

fined  to  cases  where  the  use  was  de-  *  Spence,  v.  1,  pp.  445,  446. 

clared  for  the  benefit  of  the  feoffor  •  This  authority  would  be  especially 

himself,  where  A.  conveyed  to  B.  to  exerted  where  lands  were  conveyed  to 

the  use  of  A.    In  such  a  case  alone  the  use  of  religious  corporations  or 

would  there  be  any  legal  liability  of  persons. 

the  feoffee  to  the  cestui  (/'/e  tMe.  When-  ^Spence,  v.  1,  pp.  445,  446.     For 

ever  A.,  upon  a  consideration  moving  an  explanation  of  the  theory  upon 

from  6.,  promises  B.  to  do  something  which  the  early  chancellors  proceed- 

for  the   Dcneiit  of    C,  the  English  ed  in  awarding  relief,  see  an^e,  vol.  1, 

courts  have  uniformly  maintained  the  §§  428-431. 

rule  that  C.  can  have  no  auction  on  the  ^  Bacon's  Beading  on  Uses,  p.  9. 
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tional  words  of  parties,  courts  of  equit^y  soon  iDvented  another 
class,  consisting  of  seyeral  different  species,  but  all  depending 
upon  the  same  fundamental  principle,  and  to  which  the  names 
implied,  resulting,  and  constructive  have  been  given.  The  un- 
derlying principle  upon  which  all  these  species  were  based,  is 
the  equitable  doctrine  concerning  consideration.  This  theory 
of  consideration,  adopted  and  promulgated  by  the  chancellors, 
is  one  of  the  most  just,  most  productive,  and  most  beneficial 
conceptions  of  equity  jurisprudence.  It  accomplished  more 
2)erhaps  than  any  other  single  doctrine  in  overthrowing  the 
arbitrary  dogmas  of  the  common  law  concerning  real  property, 
and  in  building  up  the  distinctive  system  of  equitable  estates 
and  ownership.  It  is  certainly  very  remarkable  that  the  early 
chancellors,  in  the  very  infancy  of  equity  jurisprudence,  should 
formulate  a  principle  so  admirably  comprehensive  and  wise, 
that  it  has  been  sufficient,  in  its  subsequent  development,  to 
lueet  all  the  wants  of  an  advancing  civilization,  and  all  the  re- 
quirements of  modem  society.  The  common  law  notions  of 
title  and  ownership  rested  mainly  upon  the  observance  of  ex- 
ternal forms.  Equity  first  introduced  the  principle  that  in  all 
the  transactions  of  men  concerning  land — their  transfers  and 
bargains — the  consideration  is  the  essential  fact  which  deter- 
mines the  real  beneficial  ownership,  wherever  the  legal  title  may 
be  vested.  The  consideration  draws  to  it  the  equitable  right  of 
property;  the  person  from  whom  the  consideration  actually 
comes,  under  whatever  form  or  appearance,  is  the  true  and 
beneficial  owner.  This  grand  principle  extends  not  only  to 
dealings  which  are  intentional  and  rightful,  but  to  those  which 
are  fraudulent,  or  in  any  manner  wrongful  or  unconscientious. 
When  once  introduced,  it  was  easily  carried  through  all  those 
branches  of  equity  jurisprudence  which  relate  to  property,  real 
or  personal,  and  it  underlies  all  the  modem  doctrines  of  re- 
sulting and  constructive  trusts,  and  all  the  remedies  by  which 
the  beneficial  owner  is  enabled  to  follow  his  equitable  property 
in  the  hands  of  third  persons.  In  its  origin  the  principle  was 
applied  to  valuable  or  pecuniary  consideration,  but  it  was  soon 
extended,  with  all  of  its  legitimate  results,  to  the  good  consid- 
eration of  blood  or  love  and  affection  between  near  relatives  of 
the  same  family.^    The  theory  as  to  consideration  operated  in 

'  It  thus  appears  that  the  special  by  some  writers,  exceptions  to  the 
rules  which  regulate  resulting  trusts  general  doctrine;  they  are  the  neces- 
froin  the  pa3rment  of  the  purchase  sary  conseqiiences  of  the  one  uniyersal 
price  between  parent  and  child,  etc.,  principle  which  regards  valuable  con- 
are  not,  as  they  have  been  regarded  sideration  between  btrangcrs,  and  good 
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the  developmeoi  of  uses  in  ihe  following  manner.  Prior  to  tbe 
statute  of  uses  in  the  reign  of  Henry  YIII.,  a  gift  of  land  to  a 
person  and  his  heirs  acoompimied  by  livery  of  seisin — thai:  is  a 
transfer  by  feoffment — ^was  effectual  in  law  to  convey  the  entire 
estate  without  any  consideration.  The  law  did  not  require  a 
consideration,  and  moreover  if  a  deed  or  charter  of  feoffment 
was  delivered,  its  seal  raised  a  conclusive  presumption  of  a  con- 
sideration.^. Equity  broke  through  this  doctrine  by  means  of 
its  principle  concerning  consideration.  It  established  the  rule 
that  if  a  conveyance  of  the  fee  was  made  without  any  use  being 
declared,  and  without  any  consideration,  although  the  legal 
title  passed  to  the  feoffee,  a  use  ipso  facia  arose  and  resulted  in 
favor  of  the  feoffor;  so  that  having  parted  with  the  legal  estate, 
he  remained  clothed  with  all  the  equitable  interests,  rights,  and 
authority  which  the  court  of  chancery  gave  to  the  cestui  que  use; 
tbe  equitable  estate  in  fee  vested  in  him.'  This  rule,  however, 
did  not  apply  to  conveyancea  between  parent  and  child  and 
other  near  family  relatives,  since  the  "good"  consideration  of 
blood  or  marriage  relationship  operated  between  such  persons, 
iu  the  same  manner  as  valuable  consideration  between  strangers, 
to  transfer  the  whole  estate  legal  and  equitable  free  from  any 
resulting  use.'  As  a  corollary  to  the  foregoing  rule  it  was 
further  settled,  that  whenever  an  owner  conveyed  land  to  a 
feoffee  upon  some  particular  use  declared  in  favor  of  a  third 
person,  so  much  of  the  use  as  had  not  been  disposed  of  resulted 
back  to  himself.  In  other  words,  if  the  use  declared  in  favor 
of  the  third  person  did  not  for  any  reason  equal  in  extent  and 
exhaust  the  legal  estate  given  to  or  held  by  the  feoffee,  then  a 
use  for  the  residue  or  surplus  of  such  estate  resulted  to  the 
feoffor.^  Carrying  out  the  same  principle  of  consideration  in 
cases  of  purchase,  equity  also  established  the  doctrine  that, 
where  no  declaration  of  use  was  made  so  as  to  control,  a  use 
arose  in  favor  of  the  person  from  whom  the  consideration  came, 
whatever  position  he  might  occupy  with  respect  to  the  legal 
title.  In  pursuance  of  this  doctrine,  where  a  purchase  was 
made  by  one  person  in  the  name  of  another,  the  party  receiving 
the  legal  title  held  it  for  the  use  of  the  one  who  advanced  or 

consideration  between  members  of  the       *  Spence,  v.  1,  pp.  451-453.    This 

same  family,  as  the  source?  of  equita-  particular  rule  applied  to  every  con- 

ble  rights  of  ownership.    A  beautiful  dition  of  circumstances,  both  where 

consistency  runs  through  all  the  rules  the  use  in  favor  of  the  third  person 

of  equity  concerning  i*esulting  trusts,  wholly  failed   for  any  reason  to  be 

^  Spcnce,  V.  1.  pp.  449,  450.  operative,  and  where  it  partially  failed 

*  Ibid,  pp.  450,  453.  to  exhaust  the  estate  held  by  the 

*  Ibid,  p.  450.  feoffee. 
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paid  the  price.     Here  also  an  apparent  but  not  a  real  exception 
arose  from  the  fact  that  good  consideration  of  blood  and  marriage 
operated  between  near  relatives  in  the  same  manner  as  a  money 
consideration  between  strangers.     In  case  of  a  purchase  by  a 
parent  in  the  name  of  his  child,  no  use  was  held  to  result  for 
the  benefit  of  the  parent  paying  the  price,  but  the  purchase  was 
presumptiyelj  regarded  as  an  advancement.^     As  a  second 
illustration  of  the  same  general  doctrine,  whenever  an  owner 
agreed  for  a  valuable  consideration  to  sell  his  estate,  although 
there  was  no  conveyance,  and  there  were  no  words  of  inherit- 
ance in  the  contract,  equity  declared  that  a  use  was  created  in 
favor  of  the  vendee  by  means  of  the  consideration,  and  that  the 
vendor  held  the  legal  title  as  his  trustee.     The  same  rule  was 
extended  to  cases  between  near  relatives  where  the  considera- 
tion was  that  of  marriage  or  blood.     If  a  person,  on  considera- 
tion of  marriage  or  blood,  covenanted  to  settle  an  estate  on  an 
intended  husband  or  wife,  or  on  his  children,  or  other  nearest 
blood  relatives,  equity  held  that  a  use  was*  thereby  created  in 
favor  of  the  husband,  wife,  children,  or  relatives,  and  treated 
the  covenantor  as  a  trustee  for  their  benefit.'    Finally,  the 
principle  of  consideration  was  extended  by  analogy  to  cases  of 
fraud,  actual  or  constructive,  accident,  and  mistake."    This  last 
application  of  the  doctrine  became,  in  time,  the  most  efGlcient 
means  in  the  hands  of  courts  of  equity  for  working  substantial 
justice  in   disregard  of  legal  forms.     Whenever  one  person 
through  mistake,  or  fraud,  or  in  violation  of  fiduciary  relations, 
obtained  the  legal  title  and  apparent  ownership  of  property 
which  in  justice  and  good  conscience  belonged  to  another,  such 
property  was  immediately  impressed  with  a  use  in  favor  of  the 
latter  equitable  owner.* 

§  982.  Double  Nature  of  Property  in  Land ;  the  Use 
and  the  Seisin. — From  these  doctrines  concerning  express 
uses,  and  especially  concerning  those  implied  from  the  acts 
or  omissions  of  parties,  it  appears  that  equity  at  an  early 
day  introduced  the  notion  of  a  use  connected  with  and  form- 
ing a  part  of  every  ownership  of  land.  The  very  conception 
of  property  in  land  was  thus  changed  from  its  primitive  unity 
and  simplicity,  and  it  was  made  to  involve,  as  an  essential  ele- 
ment, the  notion  of  the  use  in  connection  with  the  mere  legal 
proprietorship  and  seisin.  According  to  this  theory,  every 
ownership — property  itself—consisted  of  a  legal  title  and  of  a 

>  Spence,  v.  1,  pp.  451-453.  '  Spence,  v.  li  pp.  453,  454. 

*  Ibid.  *  Ibid, 
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use.  These  two  might  be  combined  and  held  by  the  same  per- 
son, and  their  union  would  thus  constitute  the  highest  or  ideal 
dominion;  or  they  might  be,  and  often  were,  separated,  and  held 
by  different  persons;  but  of  the  two  the  use  was  the  more  impor- 
tant, since  it  represented  the  real,  substantial  usufructuary  pro- 
prietorship, while  the  other  might  be  the  naked  legal  estate, 
drawing  after  it,  or  conferring,  no  beneficial  rights  of  enjoyment 
whatsoever.  While  the  legal  title  and  seisin  always  existed  in 
some  person,  and  remained  subject  to  the  common  law  dogmas, 
the  use,  being  a  creature  of  equity,  was  entirely  free  from  the  feu- 
dal burdens,  and  from  the  restrictions  growing  out  of  the  com- 
mon law  theory  as  to  seisin.^  It  even  lacked  some  other  common 
law  incidents,  like  dower.  It  was  descendible  like  the  legal  es- 
tate; but  this  was  sabstantially  the  only  feature  of  uses  in  which 
the  early  chancellors  applied  the  maxim  cequUas  sequitur  legem.* 
In  every  other  respect  they  disregarded  the  narrow  dogmas  of 
the  common  law,  and  seemed  intent  on  building  up  a  system  of 
landed  ownership  which  should,  as  far  as  practicable,  satisfy  the 
needs  of  commerce,  and  at  the  same  time  maintain  the  dignity 
of  families  and  the  supremacy  of  the  aristocracy.' 

§  983.  The  Statute  of  Uses. — Several  statutes  were  enacted 
from  time  to  time  designed  to  prevent  some  of  the  particular 
effects  produced  by  uses,  and  especially  the  statutes  of  mort- 
main were  extended  so  as  to  prohibit  uses  in  favor  of  ecclesias- 
tical corporations;  but  it  was  not  until  the  reign  of  Henry  YIII. 
that  any  legislative  attempt  was  made  to  destroy  them.  That 
monarch  became  exceedingly  displeased  at  his  losses  of  revenue 
resulting  from  the  practical  abrogation  of  wardships  and  other 
feudal  incidents,  and  determined  to  cut  up  the  cause  of  the  evil, 
as  he  regarded  it,  from  the  veiy  roots.  In  the  twenty-third 
year  of  his  reign,  he  procured  a  bill  to  be  introduced  into  par- 
liament which  would  have  limited  the  power  of  conveying  land 

• 

^  For  example,  the  use  might  be  de-  own  favor,  and  so  as  to  take  effect  in 

vised  or  aliened  without    livery  of  himself.     While  the  use  could  thus  be 

seisin;  it  might  be  cut  up  into  differ-  created  and  conveyed  upon  future  and 

ent  parts;  it  might  be  created  or  con-  contingent  limitations,  in  violation  of 

veyed  so  as  to  take  effect  upon  future  the  stnct  common  law  rules  respecting 

contingencies;  it  mi^ht  be  limited  in  the  creation  of  legal  estates  as  contin- 

fee  after  a  prior  limitation  in  fee.     A  gent  remainders,  the  f^gal  title  and 

use  could  be  declared  to  commence  in  seisin  were  conceived  of  as  alwavs 

futuro;  provision  oould  be  made  for  vested  in  some  person,  ready  at  the 

revoking  uses  declared  in  favor  of  cer-  proper  time  to  be  united  with  the  use, 

tain  persons  or  for  certain  objects,  ana  thus  to  produce  in  the  holder  of 

even  though  in  fee,  and  for  substitute  the  two  a   perfected  and    complete 

ing  others  in  their  place;  a  use  could  ownership, 

be  declared  by  a  husband  for  the  ben-  *  See  ante,  vol.  1,  §§425-427. 

etit  of  and  given  to  his  wife;  and  even  '  Spenoe,  vol.  1,  pp.  454-456* 
could  be  created  by  an  owner  in  his 
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to  uses;  it  passed  the  hoase  of  lords,  but  was  rejected  bj  the 
commons.^  In  the  twenty-seventh  year  of  his  reign  (a.  d.  1535) 
he  introduced  a' second  bill  which  he  doubtless  supposed  would 
be  effectual.  It  was  drawn  up  with  great  care  bj  some  of  the 
most  distinguished  lawyers  of  the  time.  The  preamble  with 
which  it  opens  describes  the  evil  nature  and  effects  of  uses  from 
the  monarch's  point  of  view  in  the  most  sweeping  and  condem- 
natory manner.'  From  the  vigorous  denunciations  of  the  pre- 
amble, we  should  naturally  suppose  that  the  enacting  part  would 
have  been  equally  violent  and  sweeping — that,  like  statutes  of 
many  American  states,  it  would  in  express  terms  have  abolished 
all  uses  or  confidences,  and  have  prohibited  the  conveyance  of 
land  upon  trust  or  to  the  use  of  any  one,  or  in  any  other  man- 
ner than  by  the  common  law  mode  of  feoffment  and  livery  of 
seisin.  For  some  reason,  which  haa never  been  explained  by  the 
legal  writers,  the  statute  attempted  no  such  thing.  It  did  not 
forbid  conveyances  to  uses,  but  on  the  contrary  assumed  that  they 

*  Spence,  vol.  1,  pp.  461,  462-465.  pUsh  no  real  change  in  a  system  of  laud 
'The  preamble  represents  uses  aa  on  ownership  which  had  become  firmly 
unmitigated  evil,  as  a  constant  source  established,  and  was  sustained  by  aji 
of  fraud  and  covin;  it  recites  the  ef-  overwhelming  preponderance  of  pub- 
fects  which  they  produce  in  abolishiuff  lie  opinion  throughout  the  realm.  Tlie 
the  feudal  incidents  of  property,  ana  history  of  the  time  shows  that  parlia- 
stigmatizes  them  as  crying  grievsmces;  ment  seldom,  if  ever,  dared  of}mly  to 
it  laments  "  the  trouble  and  unquiet-  resist  and  defeat  the  clearly  expressed 
nessandutter  subversion  of  theancient  will  of  Henry  VIII.  The  quibble  by 
laws  of  the  realm"  resulting  from  "the  which  the  court  of  chancery,  taking 
imaginations  and  subtle  inventions  and  advantage  of  the  narrowness  of  the 
practices"  which  were  known  as  uses  common  law  tribunals,  evaded  the  in- 
and  confidences.  tent  of  the  statute  as  expressed  iu  its 
I  have  said  in  the  text  that  no  suf-  preamble,  and  restored,  or  rather  pro- 
ficient reason  for  the  halting  nature  served,  the  whole  system  of  equitable 
of  the  enacting  clause  as  compared  trust  estates,  substantially  as  they 
with  the  fierce  assaults  of  this  pream-  existed  before  the  act,  would  never 
ble,  haa  ever  been  giveai  by  the  text-  have  been  endured  unless  the  system 
writers.  It  is  certainly  impossible  itself  had  been  fully  approved  by  the 
that  the  learned  lawyers  who  arew  up  general  opinion  of  the  nation  and  by 
the  statute  did  not  or  could  not  foresee  the  parUament  itself.  This  is  evident 
the  construction  which  would  be  put  from  the  fact  that  parliament  did  not 
upon  it  by  the  courts;  they  knew,  of  in  the  least  interfere  to  check  the  leg- 
course,  the  cases  which  were  omitted  islative  work  of  chanceiy  by  whidi 
from  its  operation,  and  they  must  the  statute  was  virtually  avoided.  All 
have  anticipated  the  contrivance  by  thesefactsprovemostoonclusivelythat 
which  the  court  of  chancery  so  soon  the  clerical  chaaoellors  had  built  up 
evaded  the  only  restrictive  provision  an  harmonious  and  consistent  system 
which  they  introduced.  I  venture  to  of  equitable  land  ownership,  founded 
suggest,  as  a  solution  of  the  difficulty,  upon  general  and  just  principles,  whicU 
and  as  an  explanation  of  the  whole  was  greatly  preieired  by  the  nation 
statute,  that  while  the  preamble  ex-  itself  to  the  harsh  and  narrow  doc- 
pressed  the  feelings  and  wishes  of  the  trines  of  the  common  law.  The  only 
king,  the  whole  act  was  intentionally  important  doctrine  of  the  common  law 
and  most  carefully  drawn  so  as  to  which  the  chancellors  shrank  from  at- 
blind  him,  and  lead  him  to  suppose  tackiuff,  was  that  concerning  descent 
that  his  old  feudal  privileges  would  be  and  inheritance, 
restored,  but  at  the  same  to  accom- 
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'Would  continue  as  before.  The  only  change  or  relief  which  it 
proposed  was  a  contrivance  "  to  turn  the  equitable  estates  of  the 
cestuis  que  usent  into  legal  estates."  This  it  accomplished  by  a 
provision  that  in  certain  classes  of  conveyances  to  use,  a  legal 
estate  of  the  same  kind  and  extent  as  the  use,  should  by  virtue 
of  the  statute  immediately  pass  to  and  vest  in  the  cestui  que  use, 
80  that  he  would  at  once  acquire  the  legal  title  and  ownership 
of  the  same  degree,  in  place  of  the  mere  equitable  title  and 
ownership  which  he  would  formerly  have  held  under  the  name 
of  "  the  use."  And  what  is  still  more  strange,  the  operation  of 
this  provision  was  confined  to  cases  where  the  land  was  so  con- 
veyed or  held  that  the  feoffee  or  other  holder  of  the  legal  estate 
was  seised  of  it  to  the  use  of  another — that  is,  where  the  feoffee 
or  other  holder  of  the  legal  estate  had  the  land  in  fee,  fee 
tail,  or  for  life;  all  other  possible  cases  were  left  untouched  by 
an  enactment  which  promised  so  much  in  its  preamble.^ 

§  984.  Uses  not  Embraoed  within  the  Statute.— Notwith- 
standing this  statute,  the  equitable  estates  of  the  same  nature 
as  uses  continued  under  the  name  of  trusts.  In  the  first  place, 
many  species  of  existing  uses  were  wholly  untouched  by  the 
statute.  The  general  doctrine  was  established  that  when  any 
control  or  discretion  is  given  to  the  feoffee  or  trustee  in  the 
application  of  the  rents  and  profits,  or  where  he  is  required  to 
do  any  specific  acts  in  regard  to  the  land,  and  in  all  similar 
instances  of  express  active  trust,  the  legal  estate  remains  in  the 
feoffee  or  trustee  to  enable  him  to  perform  the  trust  reposed.' 
All  such  cases,  though  perhaps  within  the  letter,  were  held  not 
to  be  within  the  design  and  scope  of  the  statute.     Secondly, 

^  The    followiBg   is   the   operative  persons  that  were  or  shall  be  seized  of 

clause,  annecessary  repetitions  only  any  lands,  tenements,   or    heredita- 

omitted:    Be    it    enacted,    "  Where  ments  to  the  use  or  trust  of  any  such 

any    person    or   persons  stand  or  be  person  or  persons,  shall  be  from  hence- 

seked    *    *    of  any  lands,  tenements^  forth  adjudged  to  be  in  him  or  them 

or  other  hereditaments,  to  the  use,  that  have,   or  hereafter  shall  have, 

confidence,   or   trust    of    any    other  such  use  or  trust,  after  such  quality, 

person    or   persons,    by    reason    of  manner,  etc.,  as  they  had  before  in  or 

any  bargain,    sale,    feoffinent,    etc.,  to  the  use  or  trust  that  was  in  them." 

*  *  that  in  every  such  case  all  'As  examples,  where  the  trustee  is 
such    person  or  persons    that    have  directed  or  empowered  to  pay  annu- 

*  *  any  such  use,  confidence,  or  ities,  or  to  make  repairs,  or  to  main- 
trust  in  fee  simple,  fee  tail,  for  life,  or  tain  the  cestui  que  use;  or  the  trust  is 
for  years,  or  otherwise  *  *  shall  to  reconvey  the  land  to  another,  or  to 
from  henceforth  stand  and  be  seized  sell  it  for  the  purpose  of  raising  a  fund 
and  adjudged  in  lawful  seizin,  estate,  to  pay  debts  or  legacies,  and  Uie  like, 
and  possession,  of  and  in  the  same  Wrisht  v.  Pearson,  1  E>len,  119, 125,  per 
lands,  tenements,  and  hereditaments  Lord  Northinston;  Nevil  v.  Saunders, 

*  *  of  and  in  such  like  estates,  as  1  Vem.  416;  Pybus  v.  Smith,  3  Bro. 
they  had  or  shall  have  in  use,  trust,  Ch.  340;  Shapland  v.  Smith,  1  Id.  75; 
or  confidence  of  or  in  the  same;  and  Harton  v.  Harton,  7  T.  R.  652,  654; 
the  estate  that  was  in  such  person  or  Silvester  v.  Wilson,  2  Id.  444,  450. 
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v^here  only  a  term  of  years  is  conveyed,  or  assigned  to,  or  is 
held  by  one  person  to  the  use  of  another,  it  was  decided  that 
the  statute  does  not  operate,  but  that  the  legal  and  equitable 
estates  remain  distinct;  since  the  language  is,  '*  where  any  per* 
son  is  seized  to  the  use  of,"  and  the  courts  gave  the  most 
technical  and  narrow  interpretation  to  the  word  "seized."^ 
Thirdly,  the  statute  did  not  purport  to  interfere  with  uses  or 
trusts  of  things  in  action,  or  in  other  kinds  of  personal  property.' 
Finally,  the  jurisdiction  of  chancery  over  the  various  uses 
which  are  created  by  implication •  or  operation  of  law — ^the 
resulting  and  constructive  uses — was  held  to  be  unaffected  by 
the  statute.'  The  operation  of  the  statute  was  thus  confined 
to  one  class  of  uses — passive  uses  in  land  where  the  feoffee  or 
holder  of  the  legal  title  was  seised  of  the  land  to  the  use  of 
another,  that  is,  held  an  estate  in  fee,  fee  tail,  or  for  life;  but 
the  use  itself  might  be  for  a  term  of  years,  or  for  any  higher 
interest. 

§  985.  A  Use  upon  a  Use  not  Executed  by  the  Statute. 
Even  the  operation  of  the  statute  in  this  single  class  of  express 
passive  uses  was  soon  defeated  by  the  combined  action  of  the 
law  and  equity  courts.  If  an  estate  was  given  to  A.  in  fee 
to  the  use  of  B.  in  fee,  then  by  the  express  command  of  the 
statute  the  legal  estate  passed  through  A.  as  a  mere  conduit, 
and  became  vested  in  the  cestui  qui  use  B.  The  statute  said 
nothing  in  terms  of  a  conveyance  in  fee  to  A.  to  the  use  of  B. 
in  fee,  to  the  use  of  or  in  trust  for  C.  in  fee.  Such  a  form  of 
conveyance,  or  one  identified  with  it  in  legal  import,  having 
arisen,  the  courts  of  law,  either  from  a  narrowness  of  construc- 
tion most  astonishing,  or,  which  is  probably  the  true  explana- 
tion, from  a  deliberate  design  of  interpreting  the  statute  so  as 
to  give  an  opportunity  for  its  complete  evasion,  held  that  there 
could  be  no  use  executed  upon  a  use,*  but  that  when  the  legal 
estate  was  carried,  by  virtue  of  the  statute,  to  the  first 
cestui  que    use^  it  must  tliere    remain    vested    in    him.     By 

^Bacon's  Eeadiog  on  Uses,  p.  42;  Rigdenv.VaIlier,2Ves.  Sen.252,257, 

Byer,  369  a.     This  must  not  be  con-  per  Lord  Hardwicke. 
founded    with    the    case    where  the       *  It  may  be  proper  to  remark  that 

holder  of  the  legal  estate  is  seised,  but  the  word  "  executed*'  in  these  old  de- 

the  use  declared  thereon  in  favor  of  cisions,  and  as  a  technical  term  in 

some  person  is  only  for  a  term  of  English  conveyancing,  simply  desig- 

years;  e.  g.  A.  being  owner  in  fee  nates  the  passing  of  the  legal  estate 

**  bargains  and  sells"  to  B.  a  term  of  through  the  first  nolder  (the  trustee), 

years.  and  vesting  it  in  the  person  described 

^  Bacon's  Beading,  p.  43.  aa  the  cestui  que  use,  performed  by  ojper- 

'Spence,  v.  1,  pp.  466,  467;  493-  ationof  the  statute.  In  this  sense  of  the 

512;  Gilbert  on  Uses,  ed.  by  Sugden,  word,  the  use  is  "executed'*  when  the 

introd.  pp.  Ix,  Ixi,  and  p.  75,  n.  (5);  legal  estate  is  vestedin  the  ced^uicyutfiMe. 
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virtue  of  this  ruling,  the  legal  estate  in  the  case  sup- 
posed passed  through  A.  and  became  vested  in  B.,  while  C, 
who  was  intended  by  the  conveyance  to  be  the  final  and  actual 
beneficiary,  took  nothing.*  Here  was  an  opportunity  which  the 
court  of  chancery  could  not  overlook.  It  seized  hold  of  the 
construction  thus  given  by  the  law  courts,  and  declared  that, 
although  the  legal  title  was  vested  in  B.  by  virtue  of  the  statute, 
he  could  not,  in  good  conscience,  hold  it  for  his  own  benefit, 
but  he  must  hold  it  for  the  benefit  of  and  in  trust  for  C. ,  who 
thereby  obtained  an  equitable  estate  through  the  conveyance, 
which  the  court  of  chancery  would  maintain  and  protect.'  This 
Cioctrine  of  chancery  was  acquiesced  in  at  once,  and  has  re- 
main unquestioned  by  the  courts  to  the  present  day.  The 
practical  result  was  that  by  making  a  slight  alteration  in  the 
formal  language  of  conveyances,  so  that  an  estate  should  be  con- 
veyed to  or  held  by  one  person,  to  the  use  of  a  second,  to  the 
use  of  or  in  trust  for  a  third,  this  third  person  would  acquire 
an  equitable  estate  distinct  from  the  legal  estate,  vested  by  op- 
eration of  the  statute  in  the  second  party;  and  the  whole  system 
of  express  passive  uses  was  thus  restored,  or  revived  to  the 
same  extent  as  before  the  passage  of  the  act.' 

^  See  Tyrrers  case,  Dyer  155  a;  1  the  use  of  or  in  tnist  for  his  son  K , 

Co.  Rep.  136  b,  137;  Hopkins  v.  Hop-  and    the    legal    estate  was    thereby 

kins,  1  Atk.  581,  590,  592,  per  Liord  vested  by  the  statute  in  C,  but  was 

Hardwicke;  Sanders  on  Uses,  92,  93.  held  by  him  simply  as  a  trustee  for 

'Hopkins  v.  Hopkins,  1  Atk.  581,  the   intended    beneficiary    B.      This 

590,  591,  per  Lord  Hardwicke;  Willet  came  to  be  the  universal  form  of  deed 

V.  Sandford,  1  Ves.  Sen.  186,  per  Lord  for  the  purpose  of    creating  passive 

Hardwicke.  trusts  in  family  or  marriage  settle- 

'  Aa  a  matter  of  fact,  in  creating  ments.  Wherever  the  conveyance 
these  express  passive  uses  by  oonv^y-  was  between  strangers,  so  that  a  pe- 
ances  inter  vivosj  the  old  form  of  feoff-  cuniary  consideration  was  requisite, 
nient  to  A.  to  the  use  of  B.  to  the  use  another  form  of  deed  was  aaopted. 
of  C.  was  seldom  if  ever  employed  As  lias  already  been  stated,  the  doc- 
after  the  "statute  of  uses,"  since  it  trine  had  long  been  settled  that  if  A., 
still  rec[uired  livery  of  seisin  to  be  the  owner  of  land,  agreecl  to  sell  it  to 
made  to  the  feoffee  A.  Other  forms  B.  for  a  valuable  consideration,  a  use 
of  conveyance  became  universal  in  was  raised  by  the  consideration  in  B. 's 
which  the  use  upon  a  use  was  created  favor.  Carrying  out  this  doctrine,  if 
by  means  of  the  equitable  principle  a  deed  of  conveyance  from  A.  the 
concerning  the  use  arising  and  follow-  owner  to  B.  recited  or  admitted  thatf 
iug  the  consideration.  In  family  set-  a  consideration  had  been  received, 
tlements  where  the  good  consideration  tliis  recital  was  regarded  as  evidence 
of  blood  or  affection  is  sufficient,  if  of  the  fact  sufficient  to  raise  a  use  in 
A.,  the  owner  of  land,  covenanted  to  B.'8  favor.  Finally,  it  was  settled 
stand  seised  of  it  for  his  son  B.,  then  that  if  in  a  deed  of  conveyance  the 
a  use  thereby  arose  in  favor  of  B.,  and  words  "bargain  and  sell"  were  em- 
tlie  statute  executed  this  use  by  pass-  ployed  as  operative  words  of  transfer, 
ing  the  legal  estate  directly  to  B.  who  they  conclusively  imported  a  pecu- 
thcreby  became  seised  in  law.  If,  niary  consideration,  and  a  use  arose 
however,  A.  wished  to  create  a  pas-  therefrom  in  favor  of  the  grantee.  A 
sive  trust  for  his  son  B.,  he  covenanted  deed,  therefore,  from  A.  by  which  he 
to  stand  seised  of  the  land  for  0.  to  bargained  and  sold  land  to  B.,  created 

Vol.  n— 34 
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§  986.  Trusts  after  the  Statute.— Althoagh  the  beneficial 
or  equitable  interests  which  had  existed  under  the  denomina- 
tion of  "  uses"  prior  to  the  statute,  were  thus  kept  in  existence, 
and  continued  to  be  under  the  exclusiye  jurisdiction  of  chan- 
cery, it  was  found  convenient  to  give  them  a  new  name.  The 
''use"  had  by  virtue  of  the  statute  passed  within  the  cogni- 
zance of  the  law  courts,  and  thenceforth  it  played  a  most  im- 
portant part  in  the  English  theory  and  practice  of  conveyancing; 
and  as  such  it  does  not  fall  within  the  scope  of  a  treatise  upon 
equity  jurisprudence.^    The  beneficial  interests  which  equity 

the  use  in  B. 'a  favor,  which  the  statute  states,  as  will  more  fully  appear  in  a 
executed  by  transferring  the  legal  subsequent  paragraph,  all  express  pas- 
estate.  If,  however,  A.  designed  to  sive  trusts  in  land  and  all  express 
create  a  passive  trust  for  B.  as  the  active  trusts,  with  the  exception  of 
beneficiary,  his  deed  would  be  modi-  certain  specified  spepies,  have  been 
lied  in  form  so  as  to  be  a  bargain  and  completely  abrogated  and  abolished, 
sale  of  the  land  to  C.  to  the  use  of  or  The  ''statute  of  uses"  clearly  has  no 
in  trust  for  B.  By  operation  of  the  operation  in  those  states,  since  it  Has 
statute  the  legal  estate  would  thereby  been  superseded  by  more  destructire 
be  vested  in  C.,  but  would  be  held  by  le^slation.  In  some  of  them,  cer- 
him  as  a  trustee  for  B.,  the  intended  tamly,  and  doubtless  in  all  an  attempt 
>)eneficiary.  This  became  the  common  to  create  a  passive  trust,  a  conveyance 
form  of  deeds  creating  express  passive  or  de>'i8e  to  A.  in  trust  for  B.,  would 
trusts  inter  vit}os  where  the  parties  vest  the  whole  estate  directly  in  the 
were  not  near  family  relatives,  beneficiary  B.;  while  an  attempt  to 
Wherever  an  estate  was  given  by  will,  create  an  active  trust  not  authorized 
and  the  testator  wished  to  .create  a  by  the  statute,  would  simply  be  void, 
passive  trust  which  should  be  valid  except  so  far  as  it  might  operate  as  a 
notwithstanding  the  statute,  express  valid  ''power  in  trust."  (See  jx>^ 
words  were  necessary  declaring  or  ere-  §§1002.)  In  most  of  the  remaining 
atinff  in  some  manner  one  use  upon  states,  as  Mr.  Perry  shows  in  his  ad- 
another.  mirable  treatise,  the  "statute  of  uses" 
^  The  foregoing  account  of  the  text  has  either  been  substantially  re-en- 
shows  the  origin  of  trusts  as  they  ex-  acted,  or  adopted  and  held  to  be  in 
ist  in  England  under  the  statute  of  force  as  a  part  of  the  English  legisLa- 
uses,  and  its  judicial  interpretation,  tion  regarded  as  operative  and  binding 
The  nuestion  then  arises,  how  far  in  this  country.  He  ^ves  an  abstract 
does  the  statute  exist  in  this  country  of  the  statutes  in  various  states.  Ver- 
and  affect  the  creation  of  trusts?  Since  mont.  Ohio,  Tennessee,  and  perhaps 
the  statute  never  applied  to  personal  a  few  others,  seem  to  bo  either  wholly 
property,  and  under  the  judicial  con-  or  partially  excepted  from  this  state- 
stniction  never  embraced  active  uses  ment:  See  Perry  on  Trusts,  §299,  and 
and  trusts,  it  follows  that  the  question  note,  containing  abstract  of  statutes; 
suggested  practically  means,  how  far  Gorham  v.  Daniels,  23  Vt.  600;  Hel- 
do  express  pimve  trusts  in  lands  exist  fenstine  v.  Garrard,  7  Ohio,  275; 
in  the  stat^  of  this  country,  and  how  Hutchins  v.  Heywood,  50  N.  H.  491 ; 
far  does  their  creation  depend  upon  French  v.  French,  3  Id.  234;  New 
the  "statute  of  uses"?    As  such  ex-  Parish  v.  Odiome,    1   Id.   232,  236; 

Sress  passive  trusts  are  very  rare  in-  Witham  v.  Brooner,  63  111.  344.     la 

eed  in  the  United  States,  and  are  this  class  of  states,  therefore,  there 

opposed  to  our  prevailing  notions  of  can  be  no  doubt  that  a  conveyance  of 

landed  property  and  modes  of  dealing  land  to  A.,  for  the  use  of  or  in  trust 

with  it,  tms  question  is  plainlv  more  for  B.,  would  operate  to  transfer  the 

theoretical  than  practical.     Still  the  legal  estate  and  vest  it  directly  in  B. 

operation  of    the  statute  has  some-  For  example,  it  is  held  in  Georgia 

times  been    discussed    bv  American  since  a  statute  of  1866  concerning  mar- 

courts,  and  in  one  state  m  particular  ried  women^s  separate  estate,  that  a 

it  lias  been  a  frequent  subject  for  ju-  conveyance  to  a  trustee  for  her  in 

dicial    inquiry.    In    several   of   the  fee^  with  no  remainder  over,  and  no 
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recognized  and  protected,  both  those  kinds  which  were  held  not 
to  have  been  affected  at  all  by  the  statute,  and  those  which  were 

active  duties  prescribed  for  the  trustee  Id.  388,  396;  Price  ▼.  Sisson,  2 
to  perform,  passes  the  legal  title  to  Beasl.  168,  173;  Crojcall  v.  Shererd, 
her  immediately;  the  trust  is  thus  at  5  Wall.  268,  282.  I  would  remark 
once  exeouted.  Sutton  v.  Aiken,  62  that  to  give  this  effect  to  deeds  in 
Ga.  733.  In  Alabama  it  is  held  that  which  the  operative  words  are  **  bar- 
under  the  "statute  of  uses,''  27  Hen.  gain  and  sale,"  in  my  opinion  violates 
VIII.,  which  forms  a  part  of  the  the  theory  of  conveyandnsF  and  of  the 
common  law  of  the  state,  the  extent  effect  and  operation  of  deeds  as  es- 
of  the  trustee's  legal  estate  is  to  be  tablished  by  modem  statutes  in  a  ma- 
determined,  not  by  words  of  inherit-  jority  of  the  states.  By  modem  stat- 
anoe,  but  by  the  whole  object  and  ex-  utes,  in  many,  if  not  most  of  the 
tent  of  the  trust  upon  which  the  land  states,  deeds  of  land  operate  as  grants 
is  conveyed;  and  when  the  objects  of  to  convey  the  entire  legal  estate  and 
the  trust  are  fully  accomplished,  the  seisin,  by  force  of  their  words  of 
estate  of  the  trustee  ceases,  and  the  transfer,  and  sometimes  their  being 
whole  title,  legal  and  e(}uitable,  there-  recorded;  and  it  is  a  misapprehension 
upon  vests  by  operation  of  law  in  in  the  face  of  such  legislation,  to  re- 
the  beneficiary.  Schaffer  v.  Lavretta,  gard  any  deeds  in  these  states  as 
57  Ala.  14;  Tindal  v.  Drake,  61  Id.  transferring  the  legal  estate  by  virtue 
574;  see  Booker  v.  Carlile,  14  Bush,  of  the  statute  of  uses.  To  say,  there- 
ir>4.  In  states  where  the  statute  27  fore,  in  mostof  our  states,  that  a  deed  of 
Hen.  VIII.  has  not  been  re-enacted  bargain  and  sale  raises  a  use  which  the 
or  treated  as  actually  in  force,  the  statute  of  uses  executes,  and  that  where 
same  result  is  reachea;  mere  passive  a  use  or  trust  is  expressly  limited  by  a 
uses  are  executed  by  virtue  of  the  deed  of  bargain  and  sale,  it  is  not  exe- 
common  law  prevailing  in  those  com-  cuted  by  the  statute,  are,  as  it  seems  to 
monwealths;  since  the  notion  of  the  me,  wholly  inconsistent  with  the  sim- 
actual  beneficial  ownership  kept  per-  plicity  of  the  law,  as  now  established 
monently  separated  from  the  dry  legal  by  statute,  throughout  the  larger  part 
estate,  is  repugnant  to  American  of  the  United  States.  This  view  is 
modes  of  dealing  with  real  property,  not,  however,  at  all  antagonistic  to 
See  Sherman  v.  I)odge,  28  Vt.  26,  31;  the  conclusion  that  an  owner  may,  by 
Gorham  V.  Daniels,  23  Id.  600;  Bryan  V.  deed  or  by  will,  give  land  in  express 
Bradley,  16  Conn.  474,  483;  McNab  v.  terms  to  A.,  to  the  use  of  B.,  to  the 
Young,  81  ni.  11, 14;  Guest  v.  Farley,  use  of  C,  and  that  such  a  form  of 
19  Mo.  147,  149;  Coujzhlin  v.  Seago,  limitation  would  create  a  valid  pow^itT^ 
r>3  Ga.  250;  Adams  v.  Guerard,  29  Id.  trust  in  O.'s  favor.  In  some  states, 
651;  Bowman  v.  Long,  26  Id.  142, 147;  where  there  is  no  hostile  legislation, 
Booker  v.  Carlile,  14  Bush,  154.  Can  this  result  may  still  be  possible;  al- 
an  express  passive  trust  in  land  be  though  the  question  is  almost  entirely 
created  in  the  American  states?  In  speculative  and  theoretical, 
several  of  the  states,  as  has  already  With  re|;ard  to  the  cases  held  not 
been  shown,  it  would  be  impossible,  to  be  within  the  force  and  operation 
being  expressly  prohibited  by  statute,  of  the  statute  27  Hen.  VIII.,  the 
In  other  states,  where  the  statute  27  American  law  is  generally  in  harmony 
Hen.  VIII.  prevails,  would  the  inter-  with  that  settled  by  the  English 
pretation  first  given  in  Tyrrell's  Case,  courts.  Trusts  of  personal  property 
that  a  use  upon  a  use  is  not  executed,  were  not  embraced  within  the  statute, 
be  followed  ?  By  some  American  and  such  trusts  are  generally  valid  in 
courts  the  rule  of  Tyrrell's  Case  has  this  country,  as  in  England,  except  so 
been  disapproved;  see  Thatcher  v.  far  as  they  have  been  regulated  or 
Omans,  3  Fick.  521,  528;  by  other  restricted  by  statutes  of  various  states, 
courts  it  has  been  approved.  It  has  See  Perry  on  Trusts,  §  303;  Denton  v. 
been  held  that  where  land  was  con-  Denton,  17  Md.  403  Express  active 
veyed  by  a  deed  of  bargain  and  sale  trusts  in  land  were  also  untouched  by 
to  the  use  of  a  third  person,  the  use  the  statute,  and  they  are  generaSy 
was  not  executed,  and  so  remained  valid  in  the  United  States  as  in  Eng- 
valid  aa  a  trust.  See  Guest  v.  Far-  land,  with  special  statutory  restric- 
ley,  19  Mo.  147;  Jackson  v.  Cary,  tion,  however,  in  several  of  the 
16  Johns.  302;  Jackson  v.  Myers,  3  states.    See  Peny  on  Trusts,  §  306; 
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rescued  from  its  operation  by  the  constraction  described  in  the 
last  paragraph,  were  styled  trusts;  the  person  holding  the  legal 

Morton  v.  Barrett,  22  Me.  257,  261;  suffer"  the  beneficiarv  to  receive,  is 

Kew  Parish  v.  Odiome,  1  K.  H.  232;  passive  by  the  English  law,  Wagstaff 

Chapin  v.  Univ.  Soc.,  8  Gray,  580;  v.  Smith,  9  Ves.  520;  bat  this  dis- 

Stanley  v.  Colt,  5  Wall.  1 19,  168.  tinction  seems  to  be  denied  in  Penn- 

To  this  last  statement  concerning  sylvania,  and  both  are  held  to  be 
active  trusts  there  is  one  marked  ex-  passive.  See  Rife  v.  Greyer,  59  Pa.  St. 
ception.  A  doctrine  has  been  settled  393;  and  cases  cited  below.  From 
hy  the  courts  of  Pennsylvania  very  the  combination  of  these  rules  it  fol- 
different  in  some  respects  from  that  lows  that  there  may  be  trusts  strictly 
prevailing  in  other  states  and  in  Ens-  active,  which  are  not  affected  by  the 
land,  anuunless  this  fact  is  carefully  statute,  and  in  which  the  legal  and 
observed,  the  Pennsylvania  decisions  equitable  estates  are  kept  separate, 
would  be  quite  misleading  as  general  But  the  leaning  is  strongly  to  regard 
authorities.  Without  entering  into  trusts  as  passive;  many  instances  are 
anyexaminationof  them  I  shall  merely  treated  as  passive  which  by  the  gen- 
state  these  important  points  of  differ-  erally  received  law  are  active;  and 
cnce,  and  cite  some  of  the  decisions  especially  where  an  active  trust  for 
by  which  they  are  illustrated.  any  reason  fails  of  its  purpose,  or  its 

One    special    rule    established    in  purpose  is  accomplished  the  tendency 

Pennsylvania  is  that  an  express  trust  is  strongly  in  favor  of  holding  it  cxe- 

for  the  separate  use  of  a  woman,  even  cuted  and  the  estate  as  vested  in  the 

where  active  duties  are  given  to  the  beneficiary.    The  following  cases  illus- 

trustee,  so  that  the  trust  is  really  trate  these  tendencies  :Keene's  Estate, 

active,  can  not  be  created  unless  she  81  Pa.  St.  133;  Pickering  v.  Coates,  10 

in  already  married,  or  unless  it  is  Pbila.  65;  Ash  ▼.  Bowen,  10  Id.  96; 

made  iucontemplationof  her  marriage.  Williams's  Appeals,  83  Pa.  St.  377; 

Soe  Pickering  v.   Ckxates,   10  Phila.  Huberts  Appeal,  80  Id.  348;  Phillips's 

05;  Ash  V.  Bowen,  10  Id.  96;  Ogden's  Appeal,  Id.  472;  Ash's  Appeal,  Id.  497; 

Appeal,   70  Pa.   St.  501;  and  cases  Deibert's  Appeal,  78  Id.  296;  Delbert's 

cited   below.      This   particular  rule  Appeal,  83  Id.  462;  Ashurst's  Appeal, 

often    operates    in    connection    with  77   Id.   464;   Earp's  Appeal,   75  Id. 

others  which  are  to  be  mentioned.  119;  Tucker's  Appeal,  Id.  354;  Yar- 

The  two  main  points  of  peculiarity  in  nail's  Appeal,   70  Id.   335;   Ogden's 

the  law  as  settled  in  Pennsylvania,  Appeal,  Id.  501  ;We8tcott v.  Edmunds, 

are  the  following:  First.  Some  species  68  id.  34;  Megai^ee  v.  Naglee,  64  IcL 

of  trusts  are  treated  as  executed  by  216;    Parker's  Appeal,   61    Id.   478; 

the  statute  as  though  they  were  wholly  Dodson  v.  Ball,  60  Id.  492;  Bacon's 

passive,  so  that  the  entire  estate  legal  Appeal,  57  Id.  504;  Koenig's  Appeal, 

and  e(^uitable  vests  at  once  in  the  57  Id.  352;  Freyvogle  v.  Hughes,  56 

beneficiary,  which  by  the  general  law  Id.  228;  Wickham  v.  Berry,  55  Id.  70; 

of  England  and  of  this  country  are  Shankland's  Appeal,  11  Wright,  113; 

not  thus  executed,  on  the  ground  that  Barnett's  Appeal,   10   Id.   392.      In 

they  are  in  reality  active  trusts;  as  earlier   decisions    these    views    were 

for  example  where  land  is  given  upon  carried  to  a  still  greater  length.     See 

trust  to  convey  it  to  the  cestui  que  Kuhn    v.    Newman,    2   Casey,    227; 

tntst.    See  Bacon's  Appeal,  57  Pa.  St.  Whichcote  v.  Lyle's  Ex'r,  4  Id.  73; 

604;  Rife  v.  Geyer,  59  Id.  393;  Yar-  Williams  v.  Leech,  Id.  89;  Price  v. 

nall'8Appeal,70Id.  335;  Nice's  Appeal,  Taylor,  Id.  95;  Bush's  Appeal,  9  Id. 

14  Wright,  143;  Barnett's  Appeal,  10  85;  N^lee's  Appeal,  Id.  89;  McKee 

Id.   392.     Secondly,    Several  species  v.  Mciunley,  Id.  92;  Kay  v.  Scates,  1 

of  trusts  are  treated  as  passive,  which  Wright,  31;  Bush  v.  Lewis,  9  Harris, 

by    the    general    doctrine    are   un-  72.    The  foregoing  resum6  shows  that 

doubted ly  active;  certain  trusts  which  the  Pennsylvania  cases  can  not  always 

require  active  duties  by  the  trustees  be  taken  as  safe  authority  in  other 

are  held  to  be  passive,  and  the  whole  states  upon  the  subject  of  active  and 

estate  to  vest  in  the  beneficiary.     For  passive  trusts,  and  the  extent  to  which 

example  a  trust  to  receive  rents  and  they  are  executed  by  the  "  statute  of 

profito  and  pay  them  over  is  clearly  uses." 
active,  while  a  trust  to  **  x>ermit  and 
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title  was  termed  the  trustee;  while  the  holder  of  the  beneficial 
or  equitable  estate  was  ordinarily  known  as  the  cestui  que  trust, 
or  in  more  modern  nomenclature,  as  the  beneficiary. 


SECTION  n. 

EXPRESS  PRIVATE  TRUSTS. 

▲VALY8I8. 

%  987.  Claasea  of  tmsts. 

988-990.  Express  pansive  trusts. 

§  989.  Estates  of  the  two  parties;  liability  for  bemeficiaiy's  debts, 

etc. 

§  990.  Rales  of  descent,  succession,  and  alienation. 

§§  991-995.  Express  active  trusts. 

§  992.  Classes  of  active  trusts. 

§  903.  Voluntary  assignments  for  the  benefit  of  creditors;  English 

doctrine. 

§  994.  The  same;  American  doctrine. 

§  995.  Deeds  of  trust  to  secure  debts. 

§§  996-999.  Voluntary  trusts. 

§997.  The  general  doctrine;  incomplete  voluntary  trusts  not  en- 
forced. 

§  998.  When  the  donor  is  the  legal  owner. 

§  999.  When  the  donor  is  the  equitable  owner. 

100(^1001.  Elxecuted  and  executory  trusts. 

§  1001.  Definition  and  description. 

§  1002.  Powers  in  trust. 

lOOS-1005.  Legislation  of  various  states. 

§  1004.  Jndidal  interpretation;  validity  of  tmsts. 

§  1005.  Interest,  rights,  and  liabilities  of  the  beneficiary. 

§  987.  Classes  of  Trusts.— Having  thus  ezplamed  the 
origin  of  trusts  and  their  historical  development  until  the  juris- 
diction substantially  as  it  now  exists  had  become  firmly  estab- 
lished, I  shall  now  proceed  to  consider  the  various  kinds  and 
classes  which  are  recognized  by  equity  and  form  a  part  of  its 
jurisprudence.  All  possible  trusts,  whether  of  real  or  of  per- 
sonal property,  are  separated  by  a  principal  line  of  division  into 
two  great  classes:  Those  created  by  the  intentional  act  of  some 
party  having  dominion  over  the  property,  done  with  a  view  to 
the  creation  of  a  trust,  which  are  express  trusts;  those  created 
by  operation  of  law,  where  the  acts  of  the  parties  may  haye  had 
no  intentional  reference  to  the  existence  of  any  trust — implied, 
or  resulting,  and  constructive  trusts.  Express  trusts  are  agaia 
separated  into  two  general  classes — private  and  public.  Private 
trusts  are  those  created  by  some  written  instrument,  or  in  some 
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trusts  of  personal  property  by  a  mere  verbal  declaration,  for 
the  benefit  of  certain  and  designated  individuals,  in  which  the 
cestui  que  trust  is  a  known  person  or  class  of  persons.  Public, 
or,  as  they  are  frequently  termed,  charitable  trusts,  are  those 
created  for  the  benefit  of  an  unascertained,  uncertain,  and  some- 
times fluctuating  body  of  individuals,  in  which  the  cestuis  que 
trustent  may  be  a  portion  or  class  of  a  public  community — ^as  for 
example,  the  poor  or  the  children  of  a  particular  town  or  par- 
ish. As  a  general  rule  property  of  every  kind  and  form,  real 
and  personal,  may  be  made  the  subject  of  an  express  trust  or 
of  one  arising  by  operation  of  law.  All  persons  who  have  the 
capacity  to  hold  and  dispose  of  property  can  impress  a  trust 
upon  it;  and  generally  all  persons  capable  of  holding  property 
may  be  made  trustees.^  All  persons  capable  of  holding  prop- 
erty, even  those  non  sui  juris,  and  such  persons  only,  may  be 
beneficiaries.'  Equity  will  enforce  all  lawful  trusts.  If  a 
trust  should  be  created  for  an  illegal  or  fraudulent  purpose, 
equity  will  not  enforce  it,  nor,  it  seems,  relieve  the  person  cre- 
ating it  by  setting  aside  the  conveyance.*  When,  however,  a 
trust  is  unlawful  because  it  is  one  which  the  statute  forbids,  or 
which  conflicts  with  the  statute  concerning  perpetuities,  and  the 
like,  the  whole  disposition  is  void.* 

§  988.  Express  Passive  Trusts. — ^Express  private  trusts 
are  of  two  kinds,  passive  or  simple,  and  active  or  special.  An 
express  passive,  or  simple,  or,  as  it  is  sometimes  called,  pure 
trust  exists  when  land  is  conveyed  to  or  held  by  A.  in  trust  for 
B. ,  without  any  power  expressly  or  impliedly  given  to  A.  to  take 
the  actual  possession  and  management  of  the  land,  or  to  exer- 
cise acts  of  government  over  it  except  by  the  direction  of  B.^ 

*  It  might  not  be  expedient  to  ap-  aliens.    Da  Hourmelia  v.  Sheldon,  4 

point  married  women  or  infants  tras  My.  &  Gr.  525;  1  Beav.  79;  Sharp  v. 

tees;  but  they  may  discharge  the  da-  St.  Sauveur,  L.  R.,  7  Gh.  343,  352; 

ties  of  the  office;  I^keV.  De  Lambert,  Leggett  v.  Dubois,  5  Paige,  114;  Hub- 

4  Ves.  593,  595;  Smith  v.  Smith,  21  bard  v.  Goodwin,  3  Leigh,  492;  At- 

Beav.  385;  In  re  Kaye,  L.  R.,  I  Ch.  kins  v.  Kron,  5  Ired.  Eij.  207;  Taylor 

387.     Property  subject  to  an  express  v.  Benham,  5  How.  233. 
or  implied  trust  might  devolve  upon  a       '  Unless  perhaps  the  illegal  purpose 

person  wholly  non  eui  juris,  as  an  idiot;  wholly  fails  to  take  effect   See  Symes 

equity  would  either  enforce  the  trust  v.  Hughes,  L.  R.,  9  Eq.  475;  Brack- 

agaiust  the  property,  or  appoint  an-  enbury  t.  Brackenbnry,  2  J.  A  W. 

other  trustee.  391;  Ghilders  v.  Childers,  1  De  G.  & 

'Wherever  the  common  law  rule  J.  482. 
prevails  forbidding   aliens   from  ac-       *  See  post,  §§  1003-1005,  concerning 

quiring  or  holding  real  estate  by  an  the  legislative  system  in  many  of  the 

absolute  right,  they  can  not  be  made  states. 

beneficiaries,  and  hold  the  equitable       ^Spence,  v.  1,  pp.  495-497;  Gook  v. 

interest  under  a  trust  in  their  favor;  Fountain,  3  Sw.  585,   591,   592,  j^er 

but  this  rule  does  not  prohibit  trusts  Lord  Nottingham;  Lloyd  y.  Spillot,  2 

of    personal    property  on  behalf    of  Atk.  148.     Atrastmerely  to '*  permit 
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In  such  a  case  the  naked  legal  title  alone  is  vested  in  the  trus- 
tee, while  the  equitable  estate  of  the  cestui  que  trust  is  to  all 
intents  the  beneficial  ownership,  entitling  him  to  the  possession, 
the  rents  and  profits,  and  the  management  and  control  accord- 
ing to  the  extent  of  his  estate.  These  passive  trusts  are  con- 
sidered in  ^uity  as  virtuallj  equivalent  to  the  corresponding 
legal  ownerships;  the  trust  is  regarded  rather  as  fastened  upon 
the  estate  than  upon  the  person  of  the  trustee;^  it  is  never  suf- 
fered to  fail  for  want  of  a  trustee,  either  when  the  designated 
trustee  dies,  or  refuses  to  act,  or  is  an  improper  person.'  As  a 
general  principle,  the  rules  of  law,  excepting  those  growing 
out  of  the  doctrine  of  tenure,  have  been  applied  by  analogy  as 
far  as  practicable  to  these  corresponding  passive  trust  estates.' 
A  person  can  not  hold  property  under  a  passive  trust  for  him- 
self, for  generally,  when  the  legal  estate  and  an  equal  or  less 
equitable  estate  unite  in  the  same  owner,  a  merger  takes  place; 
but  this  rule  is  not  universal,  since  the  two  estates  may  be  kept 
separate  and  subsisting  in  order  to  protect  the  equitable  in- 
terests of  the  owner.*  Such  express  passive  trusts  in  land  are 
certainly  very  infrequent  in  this  country,  although  they  may  oc- 
casionally exist  where  not  prohibited  by  statute.^  Trusts  in  per- 
sonal property,  however,  which  are  essentially  passive,  are  not 
at  all  uncommon.* 

and  Buffer"  the  cestui  que  trust  to  re-  Burgess  v.  Wheate,  1  Eden,  177,  1S4, 

ceive  the  rents  and  profits  is  not  an  195,  prr  Sir  T.  Clarke,  p.  223,  per  Lord 

active  trust.    Wagstaff  v.  Smith,   9  Mai^stield,  p.  250,  per  Lord  Northine- 

Ves.    620.     For    peculiar    doctrine  ton;ChoImondeley  v.  Clinton,  4£ligh, 

in  Pennslyvania  concerning    passive  1,  115,  j>er  Lord  Redesdald. 

trusts,  see  on/e,  note  under  §  986,  and  *  Brvdges  v.  Brydges,  3  Ves.  120, 

cases  cited.  126;  Wade  v.  Paget,  1  Bro.  Ch.  363; 

1  Adair  v.  Shaw,  1  Sch.  &  Lef.  262,  Badgett  v.   Keating,   31    Ark.    400; 

7>er  Lord  Redesdale.  BoUes  v.  State  Trust  Co.,  27  N.  J. 

'Gravenor  v.  Hallam,  Ambl.  643;  Eq.   308;    and    see  anie^  section  on 

Pitt  V.   Pelham,    1  Chan.  Cas.    176;  merger,  §§  787,  788.     A  trust  is  not 

Brown  v.  Higgs,  8  Ves.  561,  569;  New-  rendered  void  by  the  court  appointing 

lands  V.  Paynter,  4  My.  &  Cr.  408;  the  ctstui  que  tru^t  the  trustee.   Rogers 

Att'y-Gen.  v.  Stephens,  3  My  &  K.  v.  Rogers,  18  Hun,  409. 

347;  Lewis  v.  Lewis,  1  Cox,  162;  and  ^  They  would  probably  most  often 

although  no  trustee  was  ever  expressly  appear  in  connection  with  the  separate 

aj^pointed,  or  from  any  cause  there  estates  of  married  women.   See  Boyd 

may  be  no  acting  trustee,  the  person  v.   England,  56  Ga.  598;  Sutton  v. 

acqui ring  the  legiu  interest  in  the  prop-  Aiken,  62  Id.  733. 

erty  MrilT  be  lK)und  by  the  trust  to  ^  For    example,    A.    may    deposit 

which  it  is  subject.     Ibid,    It  is  a  money  in  a  bank  in  "trust  for  B.;" 

fundamental  principle  of  equity  that  or  may  deposit  in  the  name  of  B.,  **in 

'*the  trust  follows  the  legal  estate  trust  for  C.,"  and  thus  create  a  valid 

wherever  it  goes,  except  it  comes  into  trust  which  is  really  passive,  since 

the  hands  of  a  bona  fide  purchaser  for  the  trustee  is  not  charged  Math  auy 

a  valuable  consideration  without  no-  duties  of  management,  such  as  re- 

tice."  Att'y-Gen.  v.  Lady  Downing,  cciving  the  interest   and   paying  it 

Wilm.  1,  21,  per  Wihnot,  C.  J.  over;  in  fact,  he  holds  the  cott?//.-?  ofthe 

•  Watts  V.  Ball,  1  P.  Wms.   108;  property  in  trust  for  the  beneficiary. 
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§  989.  Estates  of  the  Two  Parties.— The  estate  of  the 
naked  trustee  in  a  passive  trust,  and  a  fortiori  of  the  trustee  ia 
an  active  trust,  is  the  only  legal  ownership,  although  it  must  be 
used,  in  equity,  only  for  the  purposes  of  carrying  out  the  trust, 
and  protecting  the  rights  of  the  beneficiary.  The  trustee  having 
the  legal  interest,  is  the  proper  person  to  bring  actions  at  law 
and  to  do  other  things  which  can  be  done  only  by  one  having  the 
legal  estate.^  The  estate  of  the  cestui  que  trusty  while  regarded 
in  equity  as  the  real  ownership,  is  governed,  so  far  as  practica- 
ble, by  the  legal  rules  applicable  to  similar  estates  at  law.  The 
language  of  the  instrument  creating  or  declaring  the  trust  is  in- 
terpreted by  courts  of  equity  in  accordance  with  the  rules  fol* 
lowed  by  courts  of  law.  The  interest  of  the  cestui  que  trust  is 
alienable;  if  real  estate,  it  may  be  conveyed  by  ordinary  deed; 
if  personal,  it  may  be  assigned,  but  the  rule  is  established  in  En- 
gland that  notice  must  be  given  to  the  trustee  in  order  to  perfect 
an  assignment  by  a  cestui  quetruM  of  personalty,  and  to  protect  the 
assignee.'  The  estate  can  not,  by  any  restrictions  annexed  to  the 
trust,  be  rendered  inalienable,  nor  can  it  be  stripped  of  other 
incidental  rights  of  ownership.'  It  is  also  liable  for  the  debts 
of  the  beneficiary.*  It  can  not  be  so  created  that,  while  it  is 
subsisting  and  enjoyed  by  the  beneficiary,  it  shall  be  absolutely 
free  from  such  liability.  The  trust  may  be  so  limited  that  it 
shall  not  take  effect  unless  the  beneficiary  is  free  from  debt,  or 
that  his  estate  shall  cease  upon  his  becoming  insolvent,  or  upon 
a  judgment  being  recovered  against  him,  aud  shall  thereupon 
vest  in  another  person;  but  the  cestui  que  trust  can  not  hold  and 
enjoy  his  interest  entirely  free  from  the  claims  of  creditors.^ 

As  illustrations,  see  Martin  v.  Funk,  75  v.  Dake  of  Norfolk,  4  Madd.  503; 

N.  Y.  134;  Boone  V.  Citizens*  Sav.  B*k,  Hutchins  v.  Hcywood,  50  N.  H.  491; 

84  Id.  83;  Weber  t.  Weber,  68  Hov.  Kennedy  v.  Nunan,  52  Cal.  326. 
Pr.  255;  Stone  v.  Bishop,  4  CliflF.  0.        *  Nichols  v.  Levy,  6  Wall.  433,  441 ; 

C.  593;  Rogers  Locomotive  Works  v.  Hallett  v.  Thompson,  5  Paige,  583; 

Kelly,  19  Hun,  399.  Bramhall  v.  Ferris,  14  N.  Y.  41;  East- 

>  May  V.  Taylor,  6  Man.  &  Gr.  261.  erly  v.  Keney,  36  Conn.  18,  22;  Dick 

When  money  is  deposited  in  a  bank  v.  Pitchford,  1  Dev.  &  Bat.  Eq.  480. 

to  the  credit  of  A.,  in  trust  for  B.,  In  Nichols  v.  Levy,  mtpra^  Swayne, 

A.,  or,  upon  his  death,  his  adminis-  J.,  said:  '*It  is  a  settled  rule  of  law 

trator,  is  pnma/acie  the  proper  per-  that  the    beneficial    interest  of   the 

son  to  demand  and  receive  payment  cestui  que  trugt,  whatever  it  may  l>e, 

from  the  bank.     Boone  v.  Citizens*  is  liable  for  the  payment  of  his  debts. 

Sav.  B'k,  84N.  Y.  83;  Stone  v.  Bishop,  It  can  not  be  so  fenced  about  by  in- 

4  Cliff.  C.  C.  593.  hibitions  and  restrictions  as  to  secure 

^  This  rule  is  adopted  in  only  a  por-  to  it  the  inconsistent  characteristics 

tion  of  the  American  states.    See  ante,  of  right  and  enjoyment  to  the  bene- 

§§  695--697,    where   the  English  and  ficiary  and  immunity  from  his  cred- 

American  cases  are  cited.  itors.     A  condition  precedent  that  the 

'  Brandon  v.  Robinson,  18  Yes.  429;  provision  shall  not  vest  until  his  debts 

Bochford  v.  Hackman,  9  Hare,  475.  are  paid,  and  a  condition  subsequent 

«  Pratt  V.  Colt»  2  Freem.  139;  Forth  that  it  shall  be  divested  aud  forfeited 
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These  rales  are  subject  to  a  most  important  exception  in  the 
case  of  the  married  woman's  separate  estate — property  held 
upon  trust  for  her  separate  use.  It  is  the  familiar  doctrine  with 
reference  to  such  separate  estate — the  very  essential  element 
that  it  may  be  settled  to  her  own  separate  use  so  as  to  be 
held  by  her  entirely  free  from  her  husband's  control  and  from 
the  claims  of  his  creditors.  It  is  also  the  established  doctiine, 
designed  to  protect  her  from  the  moral  influence  of  her  hus- 
band, that  in  creating  the  trust  a  clause  may  be  inserted  against 
'*  anticipation/'  by  which  her  power  of  aliening  her  interest  is 
taken  away  during  her  marriage;  and,  as  the  rule  is  generally 
accepted,  the  restraint  of  such  clause  may  operate  during  any 
future  as  well  as  present  marriage.^ 

§  990.  Rules  of  Descent  and  Sucoession. — ^The  rules  con- 
cerning descent,  devolution,  and  succession,  applied  to  the  equi- 
table estates  of  beneficiaries,  are  generally  the  same  which  regu- 

by  his  insolvency  with  a  limitation  Shryock  v.  Waggoner,  4  Casey,  430; 
over  to  another  person,  are  valid,  and  Brown  t.  Williamson's  Ex*rs,  12  Id. 
the  law  will  give  them  full  eflFect  338;  Eyrick  v.  Hetrick,  1  Harris, 
Beyond  this,  protection  from  the  488;  Shankland's  Appeal,  11  Wright, 
claims  of  creditors  is  not  allowed  to  1 13;  Girard  L.  Ins.  Co.  v.  Chambers, 
go."  In  the  more  recent  case  of  10  Id.  485;  Norris  v.  Johnston,  5 
Nichols  V.  Eaton,  1  Otto,  716,  the  Barr,  287;  Vaux  v.  Parke,  7  Watts 
conrt  went  some  farther.  A  trust  was  &  S.  19;  Fisher  v.  Taylor,  2  Kawle, 
created  to  pay  income  to  A.  daring  33.  Bat  a  person  «{<iytfm  can  not  con- 
his  life;  if  he  became  insolvent  his  vey  his  property  upon  trusts  for  him- 
interest  was  instantly  to  cease,  and  self  free  from  the  claims  of  his  cred- 
was  tD  pass  to  and  vest  in  another  itors.  Ashurst^s  Appeal,  77  Pa.  St. 
person;,  out  in  that  case  the  trustees  464;  Mackason's  Appeal,  6  Wright, 
were  authorized  in  their  discretion,  330.  See,  also,  as  to  the  extent  to 
but  without  it  being  obligatory  upon  which  the  beneficiary's  estate  may  be 
them,  to  apply  a  portion  of  the  income  made  free  from  liability,  Leavitt  v. 
to  A.  *s  use.  The  court  held  that  the  Beime,  21  Conn.  1,  8;  Johnston  v. 
discretion  and  authority  thus  given  Zane's  Trustees,  II  Gratt.  552,  670; 
to  the  trustees  did  not  render  the  Markham  y.  Guerrant,  4  Leigh,  279; 
disposition  and  limitation  over  void.  Hill  v.  McRae,  27  Ala.  175;  Mc- 
nor  the  income  liable  to  the  claims  of  Ilvaine  v.  Smith,  42  Mo.  45;  Pope's 
A.'s  creditors  after  his  insolvency.  Ex'rs  v.  Elliott,  8  B.  Mon.  56. 
While  the  rule  stated  in  the  text  is  '  Hawkes  v.  Hubback,  L.  R.,  11  Eq. 
general,  it  has  been  adopted  by  some  5;  In  re  Gafiee's  Trusts,  1  Macn.  k  G. 
courts  only  in  a  modified  form.  In  541 ;  Bennie  v.  Ritchie,  12  CI.  &  Fin. 
Pennsylvania  propertymay begivenby  204;  Tullett  v.  Armstrong,  4  My,  &  Cr. 
athird  person  to  A.  upon  suchatnistfor  377;  1  Beav.  1;  Baggeit  v.  Meux,  1 
his  life  that  he  has  no  control  whatever  Phil.  627;  1  Coll.  138;  Shirley  v.  Shir- 
over  the  property,  and  a  proviso  at-  ley,  9  Paige,  363;  Waters  v.  Tazewell, 
tached  that  his  interest  is  to  be  free  9  Md.  291 ;  Fears  v.  Brooks,  12  Ga.  195, 
from  all  liability  to  his  creditors  is  197;  Fellows  v.  Tann,  9  Ala.  999, 1003. 
held  to  be  valid  and  operative.  The  By  some  American  courts,  the  clause 
same  result  may  be  accomplished  in  against  anticipation  has  been  held 
the  creation  of  the  trust,  by  clothing  valid  only  during  the  existing  mar- 
the  trustees  with  a  discretion  as  to  riage.  ^e  Duos  v.  I>ubs,  31  Pa. 
the  amount  of  income  which  they  St.  149;  Wells  v.  McCall,  64  Id.  207; 
shall  apply  to  the  use  of  thebeneficiary.  Apple  v.  Allen,  3  Jones'  Eq.  120;  Mil- 
A.  Keyser  v.  Mitchell,  67  Pa.  St  ler  v.  Bingham,  1  Ired.  Eq.  423. 
473;  Rife  v.  Geyer,  59  Id.  393,  396; 
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late  corresponding  legal  estates.^  Those  rules,  howeyer,  which 
result  from  the  doctrine  of  tenure  do  not  apply,  and  therefore  it 
is  settled  in  England  that  the  equitable  estate  of  the  beneficiary 
in  lands  held  in  trust  for  him,  is  not  subject  to  escheat,  but  the 
trustee  holds  the  land  absolutely.'  As  a  consequence  of  the 
general  doctrine,  estates  of  inheritance  held  in  trust  for  the 
wife  are  subject  to  the  husband's  curtesy;'  but  by  a  strange  in- 
consistency of  the  English  law,  the  wife  had  no  dower  in  simi- 
lar estates  held  in  trust  for  her  husband/ 

§  991.  Express  Active  Trusts. — ^Active  or  special  trusts 
are  those  in  which,  either  from  the  express  directions  of  the 
language  creating  the  trust,  or  from  the  very  nature  of  the  trust 
itself,  the  trustees  are  charged  with  the  performance  of  active 
and  substantial  duties  with  respect  to  the  control,  management, 
and  disposition  of  the  trust  property  for  the  benefit  of  the  cas- 
tuis  que  iruaierU,  They  may,  except  when  restricted  by  statute, 
be  created  for  every  purpose  not  unlawful,  and,  as  a  general 
rule,  may  extend  to  every  kind  of  property,  real  and  personal. 
In  this  class  the  interest  of  the  trustee  is  not  a  mere  naked  legal 
title,  and  that  of  the  cestui  que  trust  is  not  the  real  ownership  of 
the  subject-matter.  The  extent  and  incidents  of  the  rights  held 
by  the  respective  parties  must,  of  course,  vary  with  the  nature 
of  the  trust  itself  and  the  duties  which  the  trustee  is  called  upon 
to  perform.  It  is  a  universal  rule,  however,  that  the  trustee's 
estate  and  power  over  the  subject-matter  are  commensurate  with 
the  duties  which  the  trust  devolves  upon  him,  and  are  sufficient 
to  enable  him  to  perform  all  those  duties.^    The  trustee  is  gen- 

^  Burgess  v.  Wheate,  1  Eden,  177;  v.  Wheate,  supra;  Williams  v.  Lons- 

Trash  v.  Wood,  4  My.  &  Cr.  324,  328  dale,  3  Ves.  752;  Taylor  v.  HaygBuiih, 

(descent);    Price  v.  Sisson,  2  BeasL  14  Sim.  8;  Cradock  v.  Owen,  2sm.  & 

168,  174;  Croxall  v.  Shererd,  6  Wall.  Giff.  241. 

268,  281.     The  rule  in  Shelley's  Case  'Roberts  v.  Dixwell,  1  Atk.  607; 

extends  to  trust  estates.     Jones  v.  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387; 

Morgan,  1  Bro.  Ch.  206,  222.  Cooper  v.  Macdonald,  L.  R.,  7  Ch.  D. 

« Burgess  v.  Wheate,  1  Eden,  177;  288;  Appleton  v.  Rowley,  Id.,  8  Eq. 

Onslow  V.  Wallis,  1  Macn.  &  G.  506;  139;  Follett  v.  Tyrer,  14  Sim.   125; 

Sweeting  v.  Sweeting,  33  L.  J.  Ch.  Morgan  v.  Morgan,  5  Madd.  408;  Dubs 

211.    It  is  doubtful  whether  this  pr-  v.  Dubs,  31  Pa.  St.  149;  Gushing  v. 

ticular  rule  prevails  in  the  United  Blake,  30  K.  J.  Eq.  689. 

States;  it  should  not  upon  principle,  *D'Arcy  v.  Blake,  2  Sch.  So  Lef. 

since  with  us  the  doctrine  of  escheat  387;  Dixon  v.  Saville,  1  Bro.  Ch.  325. 

to  the  state  is  not  in  the  least  based  A  different  rule  generally  prevails  in 

upon  the  notion  of  tenure;  see  Mat-  the  United  States.    See  Gushing  v. 

thews  V.  Ward,  10  Gill  &  J.  443,  454.  Blake,  eupra. 

Where  the  trust  is  one  of  personalty,  *  Spence,  vol.  1,  pp.  496,  497;  Lord 

on  the  death  of  the  beneficiary  iutes-  Glenorchy  v.Bosville,  Gas.  temp.Talb. 

tate  and  without  any  next  of  kin,  the  3;  Williams's  Appeals,  83  Pa.  St.  377, 

crown  or  the  state  succeeds  to  his  387;  Delbert's  Appeal,  Id.  462.     For 

property,  upon  other   grounds  than  the  somewhat  exceptional  views  main- 

that  of  common  law  escheat.    Burgess  tained  in  some  states  concerning  act- 
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erally  entitled  to  the  possession  and  management  of  the  prop- 
erty, and  to  the  receipt  of  its  rents  and  profits;  and  in  many 
cases  he  has,  from  the  very  nature  of  the  trust,  authority  to  sell 
or  otherwise  dispose  of  it.  The  interest  of  the  beneficiary  is 
necessarily  more  limited  than  in  passive  trusts,  and  it  sometimes 
can  not  with  accuracy  be  called  an  equitable  edcUe.  He  always 
has  the  right,  however,  to  compel  a  performance  of  the  trust  ac- 
cording to  its  terms  and  intent. 

§  992.  Glasses  of  Aotive  Trusts. — Although  active  trusts 
may  be  created  for  a  great  number  of  special  purposes,  those 
which  are  the  most  frequent  and  important  may  be  reduced  to 
the  four  following  generic  classes:  Firsi,  where  the  trust  is 
simply  to  convey  the  property  to  some  designated  person,  or 
class  of  persons.^  Second,  where  the  primary  object  is  to  sell 
or  dispose  of  the  entire  trUst  property  in  some  manner  and  to 
use  the  proceeds  for  some  ulterior  purposes.'    In  all  instances 

ive  trusts,  see  ante,  note  under  §  986.  all  the  beneficiaries  are  in  existence 
Trusts  once  active  may  be  accom-  and  suijuria  and  consent,  a  court  may 
plished  and  become  passive,  and  a  decree  the  conveyance  of  the  trust  prop- 
question  may  then  arise,  whether  the  erty  to  them,  although  the  trust  has  not 
legal  estate  of  the  trustee  still  contin-  been  completed  nor  ceased.  Perry  on 
ues,  or  whether  it  passes  to  and  vests  Trusts,  §^274,  922;  .Smith  v.  Harring- 
in  the  beneficiary  by  operation  of  the  ton,  4  Allen,  566;  Bowditch  v.  An- 
statute  of  uses.  If  the  existence  and  drew,  8  Id.  339;  Gulbertson's  Appeal, 
separation  of  the  two  estates  did  76  Pa.  St.  145, 148;  but  see  Douslas  v. 
not  originally  depend  alone  upon  the  Cruger,  80  N.  Y.  15,  which  holds  that 
trustee  s  having  active  duties  to  per-  a  court  of  equity  has  no  power  to  de- 
form— that  is,  if  the  trust  was  origin-  cree  the  determination  of  an  existing 
ally  created  for  some  other  purpose  and  valid  trust.  Such  a  conveyance 
Ixiside  the  active  duties  on  behalf  of  is  prohibited  bv  the  statutes  of  New 
the  beneficiary — then  upon  the  accom-  York  and  of  the  other  states  which 

Slishment  or  ceasing  of  these  active  have  followed  the  New  York  type  of 
uties,  the  legal  estate  will  not  ipso  lesrislation. 
facto  vest  in  the  beneficiary  by  opera-  ^  This  species  is  often  found  in  con- 
tion  of  the  statute.  Perry  on  Trusts,  nection  with  other  kinds.  Trusts  for 
§.351.  But  the  beneficiary  may  then  investment  and  accumulation  almost 
be  entitled  to  a  conveyance  of  the  invariably  terminate  with  a  trust  to 
legal  estate  from  the  trustee.  Sher-  convey  the  accunmlations  to  specified 
man  V.  Dodge,  28  Vt.  26, 30;  Leonard's  beneficiaries;  in  trusts  for  applying 
Lessee  v.  Diamond,  31  Md.  536,  541.  rents  and  profits  to  particular  uses. 
After  a  great  lapse  of  time  and  a  lon^-  there  is  generally  a  provision  for  con- 
continued  possession  by  the  beneh-  veying  the  capital  fund,  at  the  expira- 
ciary  or  person  representing  his  inter-  tion  of  the  period  limited,  to  some 
ests,  a  conveyance  may  be  presumed,  designated  persons  by  way  of  re- 
Leonard's  Lessee  v.  Diamond,  supra;  mainder.  Trusts  merely  to  convey 
Den  V.  Bordine,  Spencer  (N.  J.),  394;  the  property,  unaccompanied  by  any 
Aikin  v.  Smith,  1  Sneed,  304.  On  other  duties  of  the  trustee,  are  un- 
the  other  baud,  where  the  active  common.  Such  diftposUUms  are  very 
duties  conferred  upon  the  trustee  con-  frequent  in  English  marriage  settle- 
stituted  the  only  ground  for  keeping  ments,  but  they  are  usually  accom- 
the  two  estates  separate  and  distmct,  plished  by  means  of  powers  rather 
upon  the  ceasing  of  those  duties  the  than  by  trusts. 

legal  title  will  vest  in  the  cestui  que  ^  Amon&r  the  most    important    in- 

trmt    by  operation  of    the  statute,  stances  belonging  to  this  class  are  con- 

Peny  on  Trusts,  §351;  Welles  v.  Cas-  veyances  or  assignments  by  a  debtor 

ties,  3  Gray,  323.    It  is  said  that  if  upon  trust  to  sell  the  property  and 
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of  this  class,  where  the  trast  is  to  sell  the  corpus  of  the  property 
and  to  distribute  the  proceeds  among  creditors,  legatees,  and 
the  like,  the  beneficiaries  plainly  acquire  no  proper  estate  in  the 
original  trust  fund  prior  to  its  sale;  their  right  and  interest  attach 
to  the  proceeds  of  this  fund,  which  are  to  be  paid  to  or  distributed 
among  them.  In  order  to  make  their  right  fully  available  and 
to  guard  their  interest  as  much  as  possible  against  the  large 
authority  given  to  the  trustees,  equity  has  invented  in  such 
cases  the  doctrine  of  conversion,  by  which  real  property  is 
regarded  as  personal,  and  personal  property  as  real.^  Third, 
this  class  includes  all  those  trusts  where  the  primary  object  is  to 
hold  and  invest  the  entire  property  and  its  proceeds,  and  thus 
to  accumulate  for  some  ulterior  purposes.'  Fourth,  tbis  class 
includes  all  those  trusts  of  which  the  primary  object  is  to  hold 
the  corpus  of  the  property,  receive  its' rents,  profits,  and  income, 
and  apply  them  to  some  precribed  uses.'    More  than  one  of 

pay  debts  with  the  proceeds,  inclad-  '  Sometimes  land  or  personal  prop- 
ing  the  official  assignments  made  to  erty  is  given  on  trust  to  receive  the 
assignees  in  baDkruptcy,  insolvency,  income,  and  continually  to  invest  it  in 
and  other  analogous  proceedings,  the  purchase  of  other  lands,  or  in- 
Also,  a  devise  or  bequest  of  property  terest-bearing  securities,  during  the 
by  will,  upon  trust  to  sell,  mortage,  period  of  the  trust;  sometimes  land  is 
or  lease  the  same,  and  with  the  pro-  given  on  trust  to  sell  and  to  invest 
ceeds  to  pay  the  testator's  debts,  or  the  proceeds  in  securities,  and  to  re- 
legacies,  or  annuities,  or  other  charges  invest  the  income  in  the  same  manner; 
and  liabilities,  or  to  pay  '^  portions'*  sometimes  personal  property  is  di- 
to  daughters  and  younger  sons.  This  rected  to  be  converted  into  money, 
la<rt  object,  which  is  very  common  in  and  the  proceeds  to  be  invested  in 
England,  is  often  found  in  family  set-  lands,  the  income  of  which  is  to  be 
tlements  as  well  as  in  wills.  A  trust  accumulated  by  the  constant  purchase 
to  exchange  lands,  or  to  dispose  of  of  other  lands,  etc.  In  all  these  forma 
property,  and  with  the  proceeds  pur-  provision  is  made  for  the  disposition 
chase  other  kinds  or  forms,  falls  under  of  the  accumulated  fund  at  the  expira- 
the  same  class.  tion  of  the  period,  in  some  manner  on 
^It  is  in  trusts  of  this  form,  to  sell  behalf  of  the  beneficiaries.  The  periods 
land  and  pay  over  the  proceeds,  and  for  which  such  trusts  may  be  created 
in  those  exactly  opposite,  to  use  are  now  limited  by  statute  in  England 
money  in  the  purchase  of  land  which  and  in  this  country,  so  as  to  prevent  a 
is  then  to  be  conveyed,  that  the  doo-  **  perpetuity." 

trine  of  conversion  finds  its  special  'The  fonns  of  this  class  also  are 

field  of  operation.    See  Fletcher  v.  various.    Real  or  personal  property, 

Ashbumer,    1  Bro.   Ch.  497;  1  Eq.  or  both,  is  sometimes  given  by  will 

Lead.  Cas.  1118;  Oreenhill  v.  Green-  upon  trust  to  hold  the  capital  and 

hill,  2  Vern.  679;  Guidot  v.  Guidot,  3  apply  the  income  to  the  payment  of 

Atk. 254, 256;  Wheldalev. Partridge, 5  debts,  legacies,  annuities,  etc.;  prop- 

Ves.388,396;Biddulphv.Biddulph,  12  erty,  real   or   personal,  or  both,   is 

Id.  161 ;  Stead  v.  Newdigate,  2  Meriv.  given  by  will  or  by  deed  in  trust  to 

521;  Ashbv  v.  Palmer,  1  Id.  296;  El-  receive  the  rents  and  profits  and  pay 

liott  V.  Fisher,  12  Sim.  505;  Griffith  v.  the  same  to,  or  apply  them  to  the  use 

Eicketts,  7  Hare,  299;  Farrar  v.  Earl  of,    designated    beneficiaries   during 

of  Winterton,  5  Beav.    1;  Craig  v.  their  lives,  orfor  some  specified  period. 

Leslie,  3  Wheat.  563;  Peter  v.  Bev-  In  this  manner  provision  is  often  made 

erly,  10  Peters,  532,  534,  563;  Gott  v.  for  wives  in  marriage  settlements,  and 

Cooke,  7  Paige,  521,  523,  534;  Loril-  for  widows  and  children  by  will 
lard  V.  Coster,  5  Id.  173,  218. 
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these  foar  general  objects  may  be  embraced  in  tbe  same  trust. 
In  instances  of  tbe  third  and  fourth  classes,  the  beneficiaries 
may  have  a  direct  equitable  interest  in  the  trust  property  itself, 
which  is  plainly  more  than  a  mei'e  right  of  action,  but  is  not  so 
substantial  an  estate  as  that  held  by  the  cestui  que  trust  under 
a  simple  passive  trust. 

§  993.  Assignments  for  the  Benefit  of  Creditors.— 
Among  the  active  trusts  which  are  quite  frequent  in  this  country, 
are  voluntary  and  general  assignments  by  failing  debtors  of 
their  property  to  trustees  upon  trust  to  pay  the  creditors  of  the 
assignor.'  The  doctrine  is  settled  in  England  that  primarily 
such  assignments  do  not  create  a  trust  nor  clothe  the  creditors 
with  the  character  of  cesiuis  que  trusienl;  they  rather  confer  a 
power  upon  the  trustee,  and  make  him  an  agent  for  the  debtor 
to  dispose  of  the  property  under  the  debtor's  directions.  It 
follows  from  this  view  that  until  tbe  assignment  has  been  com- 
municated to  the  creditors,  it  may  be  revoked,  or  altered,  or 
superseded  by  the  assignor  at  his  own  will.'  But  when  the  fact 
of  such  assignmo:it  has  been  communicated  to  creditors,  and 
their  position  is  altered  by  it,  and  especially  if  they  have  as- 
sented to  it,  then  it  becomes  irrevocable  as  to  such  creditors, 
and  they  can  enforce  its  trusts  and  take  the  benefit  of  its  pro- 
visions in  their  behalf.'  If  creditors  make  themselves  actual 
jmrties  by  executing  the  deed  of  assignment,  it  of  course  be- 
comes irrevocable  as  to  them,  their  rights  under  it  are  fixed.^ 

*  These  general  assignments  are  not  ner.    Acton  v.  Woodgate,  2  My.  &  K. 

common  in  England,  since  they  inter-  492;  Browne  v.   Cavendish,   1  Jo.   & 

fere  with  the  modem  bankrupt  laws;  Lat.  606;  Simnionds  v.  Palles,  2  Id. 

so  far  as  they  do  not  conflict  with  489;  Field  v.  Lord  Donoughmore,  1 

those  laws  they  are  valid.     In  some  Dr.  &  War.  227;  Biron  v.  Mount,  24 

of    the  states  the  whole   ground  is  Beav.  642;  Nicholson  v.  Tut  in,  2  K. 

covered  by  local  insolvent  laws;   in  &  J.   18;  Kirwan  v.  Daniel,  5  Hare, 

others,  assignments  for  the  benefit  of  493,  499;  Gridith  v.   Kicketts,  7  Id. 

creditors  are  strictly  regulated  and  299,  307;  Smith  v.  Hurst,  10  Id.  30; 

limited  by  statutes.  Cornthwaite  v.  Frith,  4  L>e  Q.  &  Sm. 

^Garrard  v.  Lauderdale,  3  Sim.  1;  552;  Cosser  v.  Radford,  1  De  G.  J.  & 

2Russ.  &My.  451;  Walwynv.  Coutts,  S.  585;  Synnot  v.  Simpson,  5  H.  L. 

3  Meriv.  707;  3  Sim.   14;  Acton  v.  Gas.  121,  133;  Glegg  v.  llees,  L.  R.,  7 

Woo<lgate,  2  My.  &  K.  492;  Browne  Ch.  71. 

v.  Cavendish,  1  Jo.  &  Lat.  606;  and       *  Mackinnon  v.  Stewart,  1  Sim.  N.  S. 

see  Brooks  v.  Marbury,  11  Wheat.  78.  76,  88;  Le  Toucho  v.  Earl  of  Lucan,  7 

'  There  is  some  discrepancy  in  the  CI.  &  Fin.  772;  Montefiore  v.  BroMTie, 

language  of  different  decisions  upon  7  H.  L.  Gas.  241,  268.     If  theassign- 

this  point.    Some  seem  to  require  tliat  ment  prescribes  a  time  within  which 

a  creditor  should  do  some  atfirmative  it  must  be  executed  by  the  creditors, 

act  showing  his  assent;  others  appear  those  who  refuse  to  execute,  and  those 

to  hold  that  after  information  of  the  who  claim  adversely  to  it,  or  act  in- 

assignment    is    communicated    to    a  consistently  with  it,  will  be  excluded 

creditor  his  assent  will  be  presumed,  from  its  benefits.     Johnson  v.   Ker- 

unless  the  contrary  is  shown — unless  shaw,  1  Do  G.  &  Sm.  260;  Watson  v. 

he  indicates  his  dissent  in  some  man-  Knight,  10  Beav.  3J9;  Field  v.  Lord 
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§  994.  The  American  Doctrine. — With  a  few  exceptions 
the  American  courts  have  not  adopted  this  English  theory  with 
respect  to  the  nature  of  such  assignments.  The  doctrine  is 
generally  settled  in  this  country  that  voluntary  general  assign- 
ments for  the  benefit  of  creditors,  if  otherwise  valid,  are  not 
mere  agencies  of  the  debtor;  they  create  true  trust  relations, 
and  the  creditors  are  true  beneficiaries.  When  once  duly  exe- 
cuted they  are  irrevocable;  and  the  creditors  on  being  informed 
of  their  existence,  may  take  advantage  of  the  provisions  in  their 
own  favor,  and  may  enforce  the  trusts  declared,  without  making 
themselves  parties,  or  doing  any  act  indicating  their  own  ac- 
ceptance or  assent.^  Although  the  assignee  is  thus  a  trustee 
for  the  creditors,  yet  he  is  at  the  same  time  so  far  a  representa- 
tive of  the  debtor  that  he  must  be  governed  by  the  express 
terms  of  the  trust;  he  can  not  indirectly  modify  the  provisions 
of  the  assignment.'  The  doctrine  generally  prevails  in  the 
American  states  that,  unless  prohibited  by  statutes,  voluntary 
general  assignments  by  failing  debtors  for  the  benefit  of  their 
creditors,  even  when  preferring  individuals  or  classes  among  the 
beneficiaries,  are  valid.     The  necessary  delay  incident  to  the 

Donoughmore,  1  Dr.  &  War.  227;  signment  preclade  him  from  suing  the 
Forbes  v.  Llmond,  4  De  G.  M.  &  G.  debtor  and  obtaining  a  judgment  upon 
298.  But  more  delay  in  executins  the  his  claim;  but  he  can  not  reach  the 
deed  will  not  debar  those  creditors  assigned  property  in  satisfaction  of  his 
^ho  do  act  under  it  or  accept  it.  judgment  unless  he  is  able  to  procure 
Nicholson  v.  Tutin,  2  EL  &  J.  18;  the  assignment  to  be  set  aside  as 
Kaworth  v.  Parker,  2  Id.  163;  Whit-  fraudulent  against  creditors.  In  many 
more  v.  Turquand,  3  De  G.  F.  &  J.  of  the  states,  the  acceptance  by  the 
107;  In  re  Baber's  Trusts,  L.  R.,  10  creditor  of  the  provision  made  in  the 
Eq.  554;  Biron  v.  Mount,  24  Beav.  assignment  in  part  payment  of  his 
642.  demand  will  not  prevent  him  from 
^  Ellison  V.  Ellison,  I  Eq.  Lead.  Cas.  subsequently  enforcing  the  balance  of 
423  (4th  Am.  ed.);  Moses  v.  Murga-  the  claim. against  the  debtor's  after 
troyd,  1  Johns.  Ch.  119,  129;  Shop-  acquired  property;  since  the  assign- 
herd  V.  McEvers,  4  Id.  136,  138;  ment  is  purely  voluntary,  and  \%  not 
NicoU  V.  Mumford,  Id.  522,  529;  per  ae  a  composition  with  creditors, 
Pratt  V.  Thornton,  28  Me.  355;  Ward  nor  does  it  operate  as  a  discharge  in 
V.  Lewis,  4  Pick.  518,  523;  New  Eng.  bankruptcy.  A  clause  inserted  in  the 
Bank  V.  Lewis,  8  Id.  113,  118;  Pin-  assignment  tothe  effect  that  a  creditor 
gree  v.  Comstock,  18  Id.  46,  50;  Read  must  release  and  discharge  his  entire 
V.  Robinson,  6  Watts  &  S.  329;  Mc-  demand  as  a  condition  to  his  claiming 
Kinney  v.  Rhoads,  5  Watts,  343;  any  benefits  under  the  trust,  is  held 
Ingram  v.  Kirkpatrick,  6  Ired.  Eq.  in  many  states  to  render  the  whole 
463;  Stimpson  v.  Fries,  2  Jones  Eq.  assignment  void  on  the  ground  that  it 
156;  Tennant  v.  Stoney,  1  Rich.  Eq.  necessarily  hinders  and  delays  cred- 
222;  England  v.  Reynolds,  38  Ala.  iters;  such  provisions,  however,  seem 
370;  Pearson  v.  Rockhill,  4  B.  Man.  to  be  sustained  as  valid  and  operative 
290;  Furman  v.  Fisher,  4  Coldw.  626;  by  the  courts  of  other  states, 
but  see  Gibson  v.  Rees,  50  HI.  383.  « In  re  Lewis,  81  N.  Y.  421;  Nich- 
The  doctrine  which  generally  prevails,  olson  v.  Leavitt,  6  Id.  510,519.  In 
in  the  absence  of  statutory  regulations,  the  first  case  it  was  held  that  an 
seems  to  be  as  follows:  A  creditor  is  assignee  could  not  prefer  a  particular 
not  bound  to  accept  the  provision  debt  not  preferred  by  the  terms  of  the 
made  in  his  behalf,  nor  does  the  as-  assignment. 
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execution  of  tbe  trust  is  not  within  the  meaning  and  scope -of 
the  statute  which  avoids  transfers  in  fraud  of  creditors/ 

§  995.  Deeds  of  Trust  to  Seoure  Debts. — A  special  form 
of  trust  for  the  benefit  of  creditors  peculiar  to  the  law  of 
this  country,  has  become  quite  common  in  several  of  the  states, 
and  requires  a  brief  description.  A  "  deed  of  trust  to  secure  a 
debt"  is  a  conveyance  made  to  a  trustee  as  security  for  a  debt 
owing  to  the  beneficiary — a  creditor  of  the  grantor,  and  condi- 
tioned to  be  void  on  payment  of  the  debt  by  a  certain  time,  but 
if  not  paid  the  trustee  to  sell  the  land  and  apply  the  proceeds 
in  extinguishing  the  debt,  paying  over  any  surplus  to  the 
grantor.  The  object  of  such  deeds  is,  by  means  of  the  intro- 
duction of  trustees,  as  impartial  agents  of  the  creditor  and 
debtor,  to  provide  a  convenient,  cheap,  and  speedy  mode  of  sat- 
isfying 'debts  on  default  of  payment.'  A  distinction,  however, 
should  be  noted  in  this  connection  between  unconditional  deeds 
of  trust  to  raise  funds  for  the  payment  of  debts,  and  deeds  of 
trust  in  the  nature  of  mortgages,  the  former  being  absolute 

^Hondricka  v.  Robinson,  2  Johns.  Barb.  422;  Schlussel  v.  Willett,  Id. 
Ch.  283;  Nicholson  v.  Leavitt,  6  N.  615;  Barney  v.  Griffin,  2  N.  Y.  365; 
Y.  510;  Hanselt  v.  Vilmar,  76  Id.  630;  Leitch  v.  HoUister,  4  Id.  211;  Litch- 
Halsey  V.Whitney,  4  Mason,  206,  227-  field  v.  White,  7  Id.  438;  KoUocg  v. 
230;  Offden  v.  Larrabee,  57  111.  389.  Slawsen,  11  Id.  302,  304;  Nichols  v. 
The  v^idity  of  the  assignment  de-  McEwen,  17  Id.  22;  Campbell  v. 
t)enda  upon  the  question  whether  it  Woodworth,  24  Id.  304;  33  Barb.  425; 
falls  within  the  inhibitions  of  the  Dunham  v.  Waterman,  17  N.  Y.  9; 
statute  of  13  Eliz.,  c.  5,  and  analogous  Nicholson  v.  Leavitt,  6  Id.  610; 
statutes  of  the  American  states.  If  Brigham  v.  Tillinghast,  13  Id.  215; 
executed  with  an  actual  intent  to  Rapalee  v.  Stewart,  27  Id.  310;  Offden 
hinder,  delay,  or  defraud  creditors,  as  v.  Peters,  21  Id.  23;  Griffin  v.  Mar- 
shown  by  extrinsic  evidence;  or  if  it  quardt.  Id.  121;  Jcssup  v.  Hulse,  Id. 
contains  provisions  which  necessarily  168;  Wilson  v.  Robertson,  Id.  587; 
•operate  to  hinder  or  delay  creditors,  Coyne  v.  Weaver.  84  Id.  386;  McCon- 
and  therefore  raise  a  conclusive  pre-  nell  ▼.  Sherwood,  84  Id.  522;  Town- 
sumption  of  such  an  intent,  the  af.-  send  v.  Steams,  32  Id.  209;  Benedict 
signment  will  be  declared  void.  Van-  'v.  Huntington,  Id.  219;  Spauldiug  v. 
ous  provisions  have  been  thus  con-  Strang,  37  Id.  135;  33  Id.  9;  Cuyler 
demned  by  the  courts,  although  thero  v.  McCartney,  40  Id.  221;  Putnam  v. 
is  not  a  perfect  uniformity  among  the  Hnbbell,  42  Id.  106;  and  see  1  Am. 
decisions.  A  provision  which  createi  Lead.  Cas.  pp.  56-75.  An  assignment 
a  trust  in  favor  of  the  debtor  himself,  including  property  of  the  debtor  which 
to  be  operative  before  all  the  creditors  has  be«n  levied  on  by  execution  against 
are  fully  paid,  will  always  render  the  him,  is  valid,  and  passes  the  title 
assignment  void.  See  Stickney  v.  subject  to  the  lien  of  the  levy.  Mum- 
Crane,  35  Vt.  89;  Therasson  v.  Hickok,  per  V.  Rushmore,  79  N.  Y.  19.  An 
37  Id.  454;  McGregor  v.  Chase,  Id.  assignment  may  be  made  by  a  debtor 
225;  Frink  v.  Buss,  45  N.  H.  325;  of  a  part  of  his  property  in  trust  to 
Fairchild  v.  Hunt,  1  McCarter,  367;  pay  some  particular  creditor  or  cred- 
Hyslop  V.  Clarke,  14  Johns.  458;  itors;  its  validity  would  depend  upon 
Austin  Y.  Bell,  20  Id.  442;  Seaving  v.  the  same  question  whether  it  was 
Brinkerhoff,  5  Johns.  Ch.  329;  Shel-  made  with  a  fraudulent  intent.  See 
don  V.  Dod<;e,  4  Benio,  217;  Lentilhon  State  v.  Benoist,  37  Mo.  500;  Bobbins 
V.  Moffiit,  1  Edw.  Ch.  451;  Grover  v.  v.  Fitz,  33  N.  Y.  420. 
Wakeman,  11  Wend  187,  201,  203;  'Taylor  v.  Steams,  18  Gratt.  244, 
4  Paige,  23;  Halstead  v.  Gordon,  34  278. 
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and  indefetisible  conveyances  for  the  purposes  of  the  trust, 
while  the  latter  are  conveyances  by  way  of  security,  subject  to 
a  conditicFU  of  defeasance.^  In  many  states  deeds  of  trust  to 
secure  debts  are  much  favored,  either  on  account  of  the  inter- 
vention of  disinterested  third  parties,  whose  position  as  trustees 
secures  to  the  debtor  fair  dealing,  or  the  absence  of  any  neces- 
sity for  the  intervention  of  the  courts;  though  in  some  states 
they  are  required  to  be  judicially  foreclosed,  and  are  therefore 
of  no  practical  advantage.'  Indeed,  in  a  majority  of  the  states 
this  form  of  security  has  come  into  general,  and,  in  some  in- 
stances, universal  use.  An  intimate  relation  exists  between 
deeds  of  trust  to  secure  debts  and  mortgages,  especially  mort- 
gages containing  powers  of  sale;  in  fact,  the  former  are  gener** 
ally  considered  as  being  in  legal  effect  mortgages.'  liVhere  a 
mortgage  is  regarded  as  a  conveyance  of  the  legal  estate,  a  deed 
of  trust  can  be  no  less  a  conveyance  of  the  legal  estate,  and 
where  a  mortgage  is  considered  as  but  a  mere  lien,  a  deed  of 
trust  is  generally  considered  as  nothing  more  than  a  lien.*  A 
reconveyance,  as  a  general  rule,  is  not  necessary  on  payment  of 
the  debt  secured  by  a  deed  of  trust,  satisfaction  being  entered  in 
the  margin,  as  in  the  case  of  a  mortgage.'  Statutes  relating  to 
the  recording  of  mortgsiges  embrace  deeds  of  trust,  without 

1  Hoffman  v.  MackaU,  5  Ohio  St  Wright,  6  McLean,  340;  B'k  of  Com- 
124,  130;  Newman  v.  SamaeLs,  17  merce  v.  Lanahan,  45  Md.  396. 
Iowa,  528;  Turner  v.  Watkins,  31  *  Iowa. — Newman  v.  Samuels,  17 
Ark.  429;  Soutter  v.  Miller,  15  Fla.  Iowa,  528,  535.  KaTisas, — Lenox  v. 
C25.  But  see  State  B'k  v.  Chapelle,  Reed,  12  Kan.  223, 227.  Nebraska.— 
40  Mich.  447>  where  a  conveyance  to  Webb  v.  Hoselton,  4  Neb.  308.  Mich- 
a  trustee  for  sale  and  payment  of  igan, — Flint  etc.  R'y  Co.  v.  Auditor- 
debts  was  treated  as  a  mortgage.  Gen.,  41  Mich.  635.     Tcxoa, — Wright 

«/oi0a.— Code  (1880),  §  3319;  Ingle  v.  Henderson,  12  Tex.  43;  Walker  v. 

V.  Culbertson,  43  Iowa,  265.     Kaaiaas,  Johnson,  37  Id.  127,  129;  McLane  t. 

Samuel  v.  Holladay,  1  Woolw.  400.  Paschal,  47  Id.  365;  Blackwellv.  Bar- 

Kcivtucky. — Campbell  V.  Johnston,  4  fliett,  52  Id.  326.     California, — ^Adeed 

Dana,  178.  of  trust  is  not  a  mortgage.     Koch  v. 

» Woodruff  V.  Robb,  19  Ohio,  212;  Briggs,  14  CaL   256;  Grant  v.  Burr, 

Sargent  v.  Howe,  21  111.  148;  New-  54  Id.  298;  Bateman  v.  Burr,  7  Pac. 

man  v.  Samuels,  17  Iowa,  528,  535;  Coast  L.  J.  274.    As  to  the  distinc- 

Lenox  v.   Reed,    12  Kan.   223,  227;  tion  between  mortgages  and  deeds  of 

Webb    V.     Hoselton,    4    Neb.     308;  trust,  see  Wilkins  v.  Wright,  6  Mc- 

Wright  y.  Bundy,  11  Ind.  398,  405,  Lean,  340;  B'k  of  Commerce  v.  Lana- 

where  it  was  held  a  railroad  might  han,  45  Md.  396. 
make  a  deed  of  trust  under  an  author-       ^  Ingle  v.  Culbertson,  43  Iowa,  265; 

ity  to  mortgage  its  property;  Bennett  Smith  v.  Doe,  26  Miss.  291;  Crosiby 

V.    Union  Bank,   5  Humph.   612;   a  v,  Huston,  I  Tex.  203.     ButseeWif- 

bank  authorized  to  hold  land  mort-  kins  v.  Wright,  6  McLean,  340.     An 

gaged  to  it  for  security  may  take  a  entry  of    satisfaction   by    one    who 

deed  of  trust.    Turner  v.  Watkins,  31  fraudulently  pretends  to  be  the  holder 

Ark.   429;  Black  well  v.   Bamett,  52  of  all  the  notes  described  in  the  deed, 

Tex.    32G.     Contra^  Koch  v.   Briggs,  does  not  discharge  the  pro[)erty  as 

14  Cal.  256;  Grant  y.   Burr,  54   Id.  against  an  innocent  holder  for  value 

298;  Bateman  v.  Burr,  7  Pac.  Coast  of  a  note  so  secured.     Gottschalk  t. 

L.  J.   274.      See,   also,   Wilkins    v.  Neal,  6  Mo.  App.  596. 
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special  mention  of  the  latter/  as  also  do  those  relating  to  pow- 
ers of  sale  contained  in  mortgages.'  While  a  mortgage  with 
power  of  sale  may  be  assigned,  in  the  absence  of  words  re- 
stricting an  assignment,  and  the  power  of  sale  passes  thereby 
to  the  assignee,  a  deed  of  trust  to  secure  a  debt,  being  a  confi- 
dence reposed,  can  not  be  delegated,  and  no  assignment  is  pos- 
sible, without  an  express  and  positive  permission  in  the  deed.' 
The  duties  of  the  trustee  of  a  deed  of  trust  require  the  utmost 
good  faith  and  impartiality  as  regards  both  the  debtor  and  cred- 
itor. He  is  personally  liable  in  a  suit  at  law  for  damages  to  the 
party  aggrieved  for  a  failure  to  use  reasonable  diligence,  or  an 
abuse  of  his  discretionary  powers;^  and  a  sale  may  be  enjoined 
or  set  aside  at  the  instance  of  the  injured  party/    It  is  not  neces- 

» Woodrufif  V.  Robb,  19  Ohio,  212;  Y.  71;  S.  C,  53  Barb.  285;  Sherwood 
Croaby  v.  Huston,  1  Tex.  203,  239;  v.  Reade,  7  Hill,  431,  reversing  S.  C, 
Magee  v.  Carpenter,  4  Ala.  469;  8  Paige,  633;  Hubbell  v.  Sibley,  5 
Wc^  V.  Lake,  62  Ala.  489;  Schultze  Lans.  51;  C]!ohoeBCo.  v.  Goss,  13  Barb. 
V.  Hoafes,  96  111.  335.  137;  Lawrence  v.  Farmers'  etc  Co., 

^  Aiabama,— Code  (1876),  §§2198,  13  N.  Y.  200.  Bhode  hiund.—Qen. 
2877-2889.  California.— Civil  Code,  Stat.  o.  165,  §  15.  TWin^wafC— Code 
§  2932.  But  see  Koch  v,  Brigm,  (1858),  §§  2124-2127;  and  see  Cald- 
14  Cal.  256;  Grant  v.  Burr,  54  Id.  well  v.  Bowen,  4  Sneed,  415.  Vir- 
298;  Bateman  v.  Burr,  7  Pac.  Coast  mzMa.— Code  (1873),  c.  113,  §§  5,  6. 
L.  J.  274.  Dakota, — ^Bev.  Code  xhis  state  has  legislated  to  some  ex- 
(1877),  pp.  613-616,  275.  IllinoU.—  tent  on  deeds  of  trust,  as  also  West 
R.  S.  (1877),  p.  676,  and  see  Bloom  v.  Ftrflrinta.— Code  (1870),  c.  72,  §§6-10; 
Van  Rensselaer,  15  111.  503;  Farrar  ti^d  amendments  (1870),  c  51.  Wts- 
V.  Payne,  73  Id.  82.  Indiana. — Re-  cormn. — Rev.  Stat.  (1871),  vol.  2,  pp. 
vision  (1876),  voL  2,  p.  261,  and  see    1777-1782. 

Rowe  V.  Beckett,  30  Ind.  154;  Martin  '  Whittelsev}'.  Hughes,  39  Mo.  13; 
v.  Reed,  30  Id.  218.  /ouw.— Code  McKnight  v.  Wimer,  38  Id.  132;  and 
(1873),  §  3319.  See,  also,  Pope  y.  see  Pickett  v.  Jones,  63  Id.  195,  199. 
Durant,  26  Iowa,  233;  Fanning  y.  ^Sherwood  v.  Saxton,  63  Mo.  78; 
Kerr,  7  Id.  450.  Kansas.— Gen,  Stat.  State  v.  Griffith,  63  Id.  645;  Ballin- 
(1868),  c.  114,  §  18;  2  Dassler's  Stat,  ger  v.  Bonrland,  87  111.  513;  the  rem- 
(1876),  §5631.  Kentucky, — ^ReY.  Stat,  edy  is  at  law  and  not  in  equity  for  a 
( 1873)  p.  588.  See,  also,  Campbell  v.  failure  to  pay  over  to  the  proper  party 
Johnston,  4  Dana,  178;  Lyons  v.  the  excess  of  the  proceeds  over  and 
Field,  17  B.  Mon.  543,  549;  Smith  v.  above  the  debt  and  reasonable  ex- 
Vertrees,  2  Bush,  63;  Reid  v.  Welsh,    penses. 

11  Id.  450.  Maryland.— Code{imi\  *  Terry  v.  Fitzgerald,  32  Gratt.  843; 
p.  445.  Massachuttetts, — Gen.  Stat.,  Meyerv.  Jefferson  Ins.  Co., 5  Mo.  App. 
c.  140,  §§  38-44;  Stat.  1868,  c.  197.  245;  Eitelgeorge  v.  Mutual  etc.  Assoc. , 
J/«cAi(/a«.— Compiled  Laws  (1871),  69  Mo.  52;  Cassidy  v.  Cook,  99  111. 
pp.  19^1-1925.  Minnesota. — Revision  385,389:  *' A  trustee's  duties  are  not 
(1866),  pp.  562-565;  Stat  at  Large  merely  formal.  It  is  his  duty,  in  the 
(1873),  pp.  900-907.  Missisitippi, —  faithful  discharge  of  his  trust,  to  iu- 
LawB  (1876),  p.  37.  Missouri. —  formhimself  as  to  the  condition  of  the 
Wagner's  Stat.  (1870),  p.  954,  §  2;  property  which  he  is  about  to  sell,  and 
Id.,  pp.  94,  956,  1347.  See,  also,  to'  adopt  that  course  which,  in  his 
I.ASS  v.  Sternberg,  50  Mo.  124;  Mc-  judgment,  will  bring  the  highest 
Knight  V.  Wimer,  38  Mo.  132;  Ta-  price."  But  the  fact  that  the  prop- 
turn  V.  HolUday,  59  Mo.  422.  Ne-  erty  was  bought  on  belialf  of  the  cred- 
vada.—Comp.  Laws  (1873),  §§  1292-  itor,  or  that  the  price  bid  was  low, 
1295,1309-1311.  New  York, — Fay's  does  not  necessarily  invalidate  thesalc. 
Dig.  of  Laws  (1876),  vol.  2,  pp.  65-  Landrum  v.  Union  B'k,  63  Mo.  48. 
67;  and  see  Elliott  v.  Wood,  i5  N.    But  a  sale  vrill  not  be  set  aside  as 
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sarj  that  the  person  who  is  to  execute  the  power  in  a  trust  deed 
should  join  in  the  deed,  or  execute  any  formal  writing  showing^ 
his  acceptance  of  the  trust;^  nor  is  it  necessary  that  the  benefi- 
ciary should  signify  his  assent  by  any  formal  writing,  for  his  as- 
sent is  presumed  since  the  deed  is  for  his  benefit.'  Where  a 
trustee  has  accepted  the  trust,  he  can  not  renounce  it  without 
the  consent  of  the  beneficiary,  or  of  a  court  of  equity;'  and  he 
may  be  compelled  to  discharge  the  trust/ 

§  996.  Voluntary  Trusts.— The  particular  question  to  be 
examined  under  this  head,  and  which  renders  it  one  of  such 
great  practical  import{ince,  is,  when  will  trusts  and  transactions 
in  the  nature  of  trusts  which  are  purely  voluntary,  virtual  gifts, 
be  treated  as  binding  and  enforceable  in  equity.  The  answer, 
it  will  be  seen,  turns  upon  the  distinction  between  trusts  which 
are  executed — that  is,  completely  created  or  declared — ^and  those 
which  are  merely  executory,  incomplete — that  is,  promises  to 
create  a  trust.  The  full  discussion  of  the  subject  also  involves 
the  difference  between  assignments  perfect  and  imperfect,  and 
declarations  of  trust.  Underlying  the  whole  theory  of  volun- 
tary trusts  is  the  principle  that,  while  the  maxim  ex  nudo  pado 
non  oritur  actio  operates  in  equity  even  more  strictly  than  at  the 
common  law,  so  that  a  promise  without  any  valuable  considera- 
tion has  no  binding  efficacy,  still  a  valid  trust  may  be  created 
without  any  valuable  consideration;  if  a  trust  has  been  com- 
pletely declared,  the  absence  of  a  valuable  consideration  is  en- 
tirely immaterial.'  Another  principle  frequently  applicable  in 
cases  of  this  kind  is,  that  equity  generaUy  regards  an  imperfect 
conveyance  or  assignment  as  a  contract  to  convey  or  assign ; 
but  whether  such  contract  is  binding  or  not  must  depend  upon 
the  circumstances.' 

§997.    The  General   Dootrine:  Incomplete  Voluntary 
Trusts  not  Enforceable. — The  general  doctrine  is  well  settled. 

against  innocent    remote  purchasers   larities  in  the  execution  of  the  trust, 
without  notice,  for  such  irregularities    Wade  v.  Thompson,  52  Miss.  367. 
as  over-statement  of  the  amount  of*      '  Leffler  v.  Armstrong,  4  Iowa,  4S2; 
indebtedness,  or  a  sale,  if  bona  fide,   Crocker  v.  Lowenthal,  83  111.  579. 
of  lots  en  masse.    Fair  man  v.  Peck,        *  Wiswall  v.   Ross,   4    Port.  321; 
87  111.  156;  Farrar  V.  Payne,  73  Id.  82.    Shearer  v.  Loftin,  26  Ala.  703. 
And  if  the  face  of  the  deed  does  not       'Drane  v.  Gunter,  19  Ala.  731. 
show  that  it  was  made  contrary  to  the       *  Sargent  v.  Howe,  21  111.  148. 
terms  of  the  deed  of  trust,  a  subse-       '  Ellison  v.  Ellison,  6  Ves.  656;  Piil- 
quent  grantee,  without  actual  notice   vertoft  v.  Pulvertoft,  IS  Id.  84;  Mc 
of  any  defects  in  the  sale,  will  acquire  parte  Pye,  Id.  140;  Kekewich  v.  Man- 
such  title  as  will  not  be  set  aside,    ning,  1  De  G.  M.  &  G.  176, 190;  Dick- 
Gunnell    v.   CockerUl,   84    111.   319;   inson  v.   Burrell,  L.  R.,  1  Eq.  337, 
Watson  v.  Sherman,  84  111.  263.     But   343. 

only  a  party  to  or  person  interested       '  Parker  v.  TasweU,  2  De  G.  &  J. 
in  a  trust  deed  can  complain  of  irregu-   559. 
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A  perfect  or  completed  trust  is  valid  and  enforceable,  although 
2)urely  voluntary.  A  voluntary  trust  which  is  still  executory, 
incomplete,  imperfect,  or  promissory,  will  neither  be  enforced 
nor  aided.  ^    In  order  to  render  the  voluntary  trust  valid  and 

^ It  seems  appropriate,  in  order  to  il-  ways:  he  may  either  do  sach  acts  as 
Instrate  this  general  doctrine,  of  which  amount  in  law  to  a  conveyance  or  as- 
all  the  decided  cases  are  mere  applica-  signment  of  the  property,  and  thus 
tions,  to  quote  the  language  of  a  few  completely  divest  nimself  of  the  legal 
leading  and  modem  cases  in  which  ownership,  in  which  case  the  person 
the  subject  was  fully  examined  and  who  by  those  acts  acquires  the  prop-, 
the  conclusions  accurately  stated.  In  erty,  takes  it  bmeficially  or  on  trust, 
Milroy  v.  Lord,  4  De  G.  F.  &  J.  264,  as  the  case  may  be;  or  the  legal 
274,  Turner,  L.  J.,  thus  formulated  owner  of  the  property  may,  by  one  or 
the  doctrine,  and  his  statement  has  other  of  the  modes  recognized  as 
been  approved  by  nearly  every  subee-  amounting  to  a  valid  declaration  of 
quent  decision:  "I  take  the  law  of  trust,  constitute  himself  a  trustee,  and 
this  court  to  be  well  settled,  that,  in  without  an  actual  transfer  of  the 
order  to  render  a  voluntary  settlement  legal  title,  may  so  deal  with  the  prop- 
valid  and  effectual,  the  settlor  must  erty,  as  to  deprive  himself  of  its  legal 
have  done  everything  which,  accord-  ownership,  and  declare  that  he  will  hold 
ing  to  the  nature  of  the  property  it  from  that  time  forward  on  trust 
comprised  in  the  settlement,  was  for  the  other  person.  It  is  true  he 
necessary  to  be  done  in  order  to  trans-  need  not  use  the  words,  '  I  declare 
for  the  property  and  render  the  set-  myself  a  trustee,'  but  he  must  do 
tlement  bindinff  upon  him.  He  may,  something  which  is  equivalent  to  it, 
of  course,  do  this  by  actually  trans-  and  use  expressions  which  have  that 
fcrring  the  property  to  the  persons  meaning;  for,  however  anxious  the 
for  whom  he  intends  to  provide,  and  court  may  be  to  carry  out  a  man's  in- 
tho  provision  will  then  be  effectual,  tention,  it  is  not  at  liberty  to  construe 
and  it  will  be  equally  effectual  if  he  words  otherwise  than  according  to 
transfers  the  property  to  a  trustee  for  their  proper  meaning.  Tike  cases  in 
the  purposes  of  the  settlement,  or  de-  which  the  question  has  arisen  are 
clares  that  he  himself  holds  it  in  nearly  all  cases  in  which  a  man,  by 
trust  for  those  purposes;  and  if  the  documents  insufficient  to  pass  a  legal 
property  be  personal  the  trust  may^,  interest,  has  said,  'I  give  or  gnmt 
as  I  apprehend,  be  declared  either  m  certain  property  to  A.  5.'  [He  cites 
writing  or  by  parol;  but  in  order  to  Morgan  v.  MaUeson,  L.  B.,  10  Eq. 
render  the  settlement  binding,  one  or  475,  and  Bichardson  v.  Bichardson, 
other  of  these  modes  must,  as  I  imder- ,  Id.,  3  Eq.  680.]  The  true  distinction 
stand  the  law  of  this  court,  be  re-  appears  to  me  to  be  plain,  and  beyond 
sorted  to,  for  there  is  no  equity  in  this  dispute;  for  a  man  to  make  himself 
court  to  perfect  an  imperfect  gift,  a  trustee  there  must  be  an  expression 
The  cases,  I  think,  go  further  to  this  ot  intention  to  become  a  trustee,  whereas 
extent,  that  if  the  settlement  is  in-  words  of  present  gift  show  an  inten- 
tended  to  be  effectuated  by  one  of  tion  to  give  over  property  to  another, 
these  modes  to  which  I  have  referred,  and  not  retain  it  in  the  donor's  own 
the  court  will  not  give  effect  to  it  by  hands  for  any  purpose,  fiduciary  or 
applying  another  of  those  modes.  If  otherwise.  [He  then  quotes  and  ap- 
it  is  intended  to  take  effect  by  trans-  proves  the  language  cited  above  from 
fer,  the  court  will  not  hold  the  in-  Milroy  v.  Lord.]  if  the  decisions  in 
tendcil  transfer  to  operate  as  a  declara-  Morgan  v.  Malleson  and  Bichardson 
tion  of  trust,  for  then  every  imper-  v.  Bichardson  were  right,  there  never 
feet  instrument  would  be  made  effect-  could  be  a  case  where  an  expression 
udl  by  being  converted  into  a  perfect  of  present  gift  would  not  amount  to 
tnist.  These  are  the  principles  by  an  effectual  declaration  of  trust,  which 
which  the  case  must  be  tried.  Bich-  would  be  carryius  the  doctrine  on 
ards  V.  Delbridge,  L.  B.,  18  Ea.  11, 13,  that  subject  too  mr.  It  appears  to 
Sir  George  Jessel,  M.  B.,  saia:  **The  me  that  these  cases  of  voluntary  gifts 
principle  is  a  very  simple  one.  A  man  should  not  be  confounded  with  another 
may  transfer  his  property  without  classof  cases  in  which  words  of  present 
valuable  consideration,  in  one  of  two  transfer  for  valuable  consideration  art 
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efifectuol,  the  party  creating  it  either  bj  direct  transfer  or  by 
declaration,  must  have  done  everything  which,  according  to  the 
nature  of  the  property  comprised  in  it,  was  necessary  to  be  done 
in  order  to  transfer  the  property  and  render  the  transaction 

held  to  be  evidence  of  a  contract  which  defect,  and  carry  out  the  intent  of  the 

the  court  will  enforce."    The  case  of  donor  by  declarinfl;  a  trust  which  he 

Kokcwichv.  Manning,  1  DeG.M.  &G.  did  not  himself  declare,  we  are  en- 

170,  is  also  a  most  important  one,  and  countered  by  the  rule  above  referred 

contains  an  examination  of  nearly  all  to    (citing  many  cases).     It    is    es- 

the    previous   authorities.     See    also  tabliahed  as  unquestionable  law  that  a 

Warriner  v.  Rogers,  L.  R.,   16  Eq.  court  of  equity  can  not,  by  its  author* 

340;  Heartley  v.  Nicholson,  Id.,    19  ity,  render  that  gift  perfect  which  the 

£q.    233;  Jones    v.     Lock,     Id.,    1  donor  has  left  imperfect,  and  can  not 

Ch.     2.5.      The    decisions    of    Page  convert  an  imperfect  eift  into  a  decla- 

Wood,     V.     0.    in    Richardson     v.  ration  of  trust,  mer^  on  account  of 

Richardson,   Id.,   3  Eq.   686,  and  of  that  imperfection.    (Efcartley  v.  Nich- 

Lord  Romilly,  M.  R.,  in  Morgan  v.  olson,  L.  K,  19  Eq.  233.)    It  has,  in 

Malleson,  Id.,  10  Eq.  475,  have  been  some  cases,  been  attempted  to  estab- 

greatly  shaken,  even  if  not  entirely  lish  an  exception  in  favor  of  a  wife  and 

overruled    by  the   subsequent   cases  children,  on  the  ground  that  the  moral 

cited  above  in  the  16th,  18th,  and  19th  obligation  of  the  donor  to  provide  for 

volumes  of  Equity  Cases;  but  they  are  them,  constituted  what  was  called  a 

approved  in  the  still  more  recent  case  meritorious  consideration  for  the  gift; 

otRaddcley  V.  Baddeley,  L.  R.,  9  Ch.  but  Judge  Story  savs  the  doctrine 

T>.  1 1 3.  seems  now  to  be  overthrown  (Eq.  Jur. , 

In   the   recent  case    of  Young  v.  §§  433,   987),  and  that  the  general 

Young,  80  N.  Y.  422,  436,  the  subject  principle  is  established  that  in  no  case 

was  examined  in  an  exhaustive  man-  whatever  will  courts  of  equity  inter- 

nor  by  Rapallo,  J.     I  quote  his  very  fere    in    favor   of   mere    volunteers, 

instructive  opinion:  **The  only  ques-  whether  it  be  upon  a  voluntary  con- 

tiou  remaining  is,   whether  a  valid  tract,  or  a  covenant,  or  a  settlement, 

declaration  of    trust    is    made    out.  however  meritorious  may  be  the  con- 

Tbo  difficulty  in  establishing  such  a  sideration,  and  although  the  benefi- 

trust  is  that  the  donor  did  not  under-  claries  stand  in  the  relation  of  a  Mrif  e  or 

take  or  attempt  to  create  it,  but  to  child  (Holloway  v.  Headington,  8  Sim. 

vest    the    property   directly   in    the  324;  Jefferys  v.  JefTerys,  1  Cr.  &  Ph. 

donees.     He  simply  signed  a  paper,  138,  141).     These  positions  are  sus- 

certifying  that  the  bonds  belonged  to  tained    by    many    authorities.      To 

his  sons.     He  did  not  declare  that  he  create  a  trust  the  acts  or  words  relied 

hold  them  in  trust  for  the  donees,  but  upon  must  be  uneouivocal,  implying 

that  they  owned  them,  subject  to  the  that  the  person  holds  the  property  as 

reservation,  and  were  at  his  death  to  trustee  for  another  (Martin  v.  Funk, 

Iiave  them  absolutely.    If  this  instru-  75  N.  Y.  134).     Though  it  is  not  nec- 

mcnt  had  been  founded  upon  a  val-  essary  that  the  declaration  of  trust  be 

uable    consideration,    equity    might  in  terms  explicit,  the  donor  must  have 

have    interfered  and  enectuated   its  evinced,  by  acts  which  admit  of  no 

intent  by  compelling  the  execution  of  other  interposition,   that  such  legal 

a  declaration  of  trust,  or  by  charging  right  as  he  retains,  is  held  by  him  as 

the  bonds  while  in  his  hands,  with  a  trustee  for  the  donee.   (Heartley  v. 

trust  in  favor  of  the  equitable  owner  Nicholson,  L.R.,  19  £!q.  233;  Richards 

(Day  V.  Roth,  18  N.  Y.  448).     But  it  v.  Delbridge,  Id..   18  Eq.   11.)    The 

is  well  settled  that  equity  will  not  in-  settlor  must  transfer  the  property  to  a 

terpose  to  perfect  a  defective  gift,  or  trustee,  or  declare  that  he  nohls  it  him- 

voluntary  settlement  made  without  self  in  trust  (Milroy  v.  Lord,  4  De  G. 

consideration.     If  legally  made  it  will  F.  &  J.  264).     In  cases  of  voluntary 

be  upheld,  but  it  must  stand  as  made  settlements  or  gifts,  the  court  will  not 

or  not  at  all.     Where,  therefore,  it  is  impute  a  trust  where  a  trust  was  not 

found  that  the  gift  which  the  deceased  in  fact  the  thine  contemplated.   *  ♦   • 

attempted  to  make  failed  to  take  effect  The  words  of  the  donor  in  the  present 

for  want  of  delivery,  or  of  a  sufficient  case  are  that  the  bonds  are  owned  by 

transfer,  and  it  is  sought  to  supply  this  the  donees,  but  that  the  interest  to  ac- 
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bindiDg  upon  bim.  A  person  holding  property,  real  or  per- 
sonal, and  in  tending  to  make  a  voluntary  disposition  thereof 
for  the  benefit  of  another,  may  do  so  in  either  one  of  three 
modes:  (1)  He  may  make  a  simple  conveyance  or  assignment 

crue  thereon  is  owned  and  reserved  by  necessary  to  confer  that  character 
the  donor  for  so  long  as  be  shall  live,  upon  her;  nor  was  it  necessary  by  con- 
and  at  his  death  they  belong  abso-  stiiiction  or  otherwise  to  change  or 
hi tely  to  the  donees.  No  intention  is  supplement  the  actual  transaction.'* 
here  expressed  to  hold  any  legal  title'  In  Martin  v.  Funk,  75  N.  Y.  134,  137, 
to  the  bonds  in  trust  for  the  donees.  Church,  C.  J.,  thus  sums  up  the  doc- 
Whatever  interest  was  intended  to  be  trine:  **It  is  clear  that  a  person  sui 
vested  in  them,  was  transfeiTed  to  ^uris  acting  freely  and  with  full  knowl- 
them  directly,  subject  to  the  reserva-  edge  has  the  power  to  make  a  volun- 
tion  in  favor  of  the  donor  during  his  ta^  gift  of  the  whole  or  any  part 
life,  and  free  from  that  reservation  at  of  his  property,  while  it  is  well  set- 
bis  death.  Nothing  was  reserved  to  tied  that  a  mere  intention,  whether 
the  donor,  to  be  held  in  trust  or  other-  expressed  or  not,  is  not  sufficient,  and 
wise,  except  his  right  to  the  accruing  a  voluntary  promise  to  make  a  gift  is 
interest  which  should  become  payable  nudum  pactum,  and  of  no  bmdiug 
during  his  life.  It  could  only  be  by  force.  The  act  constituting  the  trans- 
reforming  or  supplementing  the  Ian-*  fer  must  be  consummated,  and  not  re- 
guage   used,   that  a  trust  could    be  main  incomplete  or  rest  in  mere  inten- 

.  created,  and  this  will  not  be  done  in  tion;  and  this  is  the  rule  whether  the 
case  of  a  voluntary  settlement  without  gift  is.  by  deUvery  only,  or  by  the 
consideration.  [Mr.  Justice  Rapallo  creation  of  a  trust  in  a  third  person,  or 
then  reviews  the  two  cases  of  Richard-  in  creating  the  donor  himself  a  trustee, 
son  V.  Richardson,  and  Morgan  v.  Enough  must  be  done  to  pass  the  title, 
Malleson,  supra,  and  declares  that  although  when  a  trust  is  declared, 
they  have  been  overruled.]  In  Moore  whether  in  a  third  person  or  in  the 
V.  Moore,  43  L.  J.  Ch.  (N.  S.)  623,  donor,  it  is  not  essential  that  the 
Hall,  v.  G.,  says:  'I  think  it  very  im-  property  should  be  actually  possessed 
portant  indeed  to  keep  a  clear  and  def-  oy  the  cestui  que  trust,  nor  is  it  even 
inito  distinction  between  these  cases  of  essential  that  the  latter  should  even 
imperfect  gifts,  and  cases  of  declara-  be  informed  of  the  trust."  In  Estate 
tions  of  trust;  and  that  we  should  not  of  Webb,  49  Gal.  541, 545,  Grockett,  J. , 
extend  beyond  what  the  authorities  said:  **  In  such  cases  the  point  to  bo 
have  already  established,  the  doctrine  determined  is,  whether  the  trust  has 
of  declarations  of  trust,  so  as  to  sup-  been  perfectly  created — that  is  to  say, 
plementwhatwould  otherwise  be  mere  whether  the  title  has  passed  and  the 
imperfect  gifts.'  If  the  settlement  is  trust  been  declared — and  the  trust  be- 
intended  to  be  effectuated  by  gift,  the  ing  executed,  nothing  remains  for  tho 
court  will  not  give  it  effect  by  constru-  court  but  to  enforce  it.  In  discussing 
ins  it  as  a  trust.  If  it  is  intended  to  this  question,  the  court  say  in  Stono 
take  effect  by  transfer,  the  court  will  v.  Hackett,  12  Gray,  227:  'It  is  cer- 
not  hold  the  intended  transfer  to  op-  tainly  true  that  a  court  of  equity  will 
erato  as  a  declaration  of  trust,  for  lend  no  assistance  toward  perfecting  a 
then  every  imperfect  instrument  voluntary  contract  or  agreement  for 
would  be  made  effectual  by  being  the  creation  of  a  trust,  nor  regard  it  as 
converted  into  a  perfect  tfnst.  The  binding,  so  long  as  it  remains  execu- 
case  of  Martin  y.  Funk,  and  kindred  tory.  But  it  is  equally  true,  that  if 
cases,  can  not  aid  the  respondent.  In  such  a  contract  be  executed  by  a  con- 
all  those  cases  there  was  an  express  veyance  of  property  in  trust,  so  that 
declaration  of  trust.  In  the  one  nothing  remains  to  be  done  by  the 
named  the  donor  delivered  the  money  grantor  or  donor  to  complete  the  trans- 
to  the  bank,  taking  back  its  obligation  fer  of  title,  the  relation  of  trustee  and 
to  herself  in  Vie  chiurajcter  of  trustee  for  cestui  que  trust  is  deemed  to  be  estab- 

^  the  donee;  thus  parting  with  all  bene-  lished,  and  the  equitable  righto  and 

ficial  interest  in  the  fund,  and  having  interests  arising  out  of  tho  conveyance, 

the  legal   title  vested  in  her  in  the  though  made  without  consideration, 

character  of  trustee  only.     No  inter-  will  be  enforced  in  chancery. »   *    •    ♦ 

position  on  the  part  of  the  court  was  This  was  not  an  executed  trust,  but 
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of  it  directly  to  the  donee,  so  as  to  vest  in  the  latter  whatever 
interest  and  title  the  donor  has  without  the  intervention  of  any 
trust.  (2)  He  may  make  a  transfer  of  it  to  a  third  person  upon 
trusts  declared  in  favor  of  the  donee.  (3)  He  may  retain  the. 
title,  and  declare  himself  a  trustee  for  the  donee,  and  thus 
clothe  the  donee  with  the  beneficial  estate.  In  either  of  these 
modes,  if  tbe  transaction  is  imperfect  and  executory,  equity  will 
not  aid  nor  enforce  it;  and  if  the  intention  of  the  party  is  to 
adopt  one  of  the  methods,  a  court  of  equity  will  not  resort  to 
either  of  the  other  methods  for  the  purpose  of  carrying  it  into 

ftt  moet  nothing  more  than  a  volnn-  Ney,  125  Mass.  590;  Hunt  v.  Hnnt, 
tary,  executory  agreement  to  create  119  Id.  474;  Clark  v.  Clark,  108  Id. 
a  trust  in  /uturo,  and  such  agree-  522;  Brabrook  v.  Five  Cent  Sav. 
ments  can  not  be  enforced  in  equity."  B*k,  104  Id.  228;  Wason  v.  Colbam, 
In  Bond  v.  Buntmg,  78  Pa.  St.  210,  99  Id.  342;  Sherwood  v.  Andrews, 
an  opinion  by  Hare,  J.,  contains  a  val-  2  Allen,  79,  81;  Stone  v.  Hackett,  12 
uabie  discussion  of  the  doctrine,  but  Gray,  227;  Kay  v.  Simmons,  II  R.  I. 
his  conclusions  are  somewhat  broader  ^66;  Taylor  v.  Staples,  8  Id.  170,  170; 
than  seems  to  be  sustained  by  the  Stone  v.  K.ing,  7  Id.  358;  Minor  v. 
course  of  recent  authority.  Ellison  Rogers,  40  Conn.  512;  Trow  v.  Shan- 
V.  Ellison,  6  Vcs.  6oC;  1  Eq.  Lead,  non,  78  N.  Y.  446;  Curry  v.  Powers, 
Cas.  382,  389,  415  (4th  Am.  ei);  Pul-  70  Id.  212,  219;  Wright  v.  Miller,  8 
vertoft  V.  Pulvertoft,  18  Ves.  84;  Ex  Id.  9;  Hunter  v.  Hunter,  19  Barb. 
jxirtePye,  Id.  140; Antrobus V.Smith,  631;  G-ilchrist  v.  Stevenson,  9  Id.  9; 
12  Id.  39;  Edwards  v.  Jones,  1  My.  &  Acker  v.  Phoenix,  4  Paige,  305;  Hayes 
Cr.  226;  Fortescue  v.  Bamctt,  3  My.  v.  Kershow,  1  Sandf.  Ch.  258,  261; 
&  K.  36;  Colman  v.  Sarrel,  3  Bro.  Ch.  Bunn  v.  Winthrop,  1  Johns.  Ch.  329, 
12;  1  Ves.  60;  Blakely  v.  Brady,  2  337;  Souverbye  v.  Arden,  Id.  240; 
Dr.  &  Wal.  311;  Wheatley  v.  Purr,  1  Mintum  v.  Seymour,  4  Id.  497;  Ownes 
Keen,  551 ;  Colyear  v.  Lady  Mulgrave,  v.  Ownes,  23  N.  J.  Eq.  60,  62;  Vreeland 
2  Id.  81;  Godsal  v.  Webb,  Id.  99;  Hoi-  v.  Van  Horn,  17  Id.  137, 139;  Carhart's 
loway  V.  Headington,  8  Sim.  324;  Appeal,  78  Pa.  St.  100,  119;  Trough's 
Bcatson  v.  Beatson,  12  Id.  281,  294;  Estate,  75  Id.  115;  Zimmerman  v. 
Searle  v.  Law,  15  Id.  95;  Dillon  v.  Streeper,  75  Id.  147;  Diellinger*s  Ap- 
Coppin,  4  Mv.  &  Cr.  647;  JeflFerys  v.  peal,  71  Id.  425;  Crawford's  Appea), 
Jctferys,  1  Cr.  &  Ph.  138;  Bayley  v.  61  Id.  52;  Pringle  v.  Pringle,  69  Id. 
Boulcott,  4  Rubs.  345;  Farquharson  V.  281;  Ritter's  Appeal,  Id.  9;  Cress- 
Cave,  1  Coll.  356;  Meek  v.  Kettlewell,  man's  Appeal,  42  Id.  147;  Lonsdale's 
1  Hare,  404;  1  Phil.  342;  Patorson  v.  Estate,  29  Id.  407;  Dennison  v.  Goeh- 
Murphy,  11  Hare,  88;  Ward  v.  And-  ring,  7  Barr,  175,  178;  Jones  v.  Obcu- 
land,  8  Beav.  201;  James  v.  Bydder,  chain,  10  Gratt.  259;  Dunbar  v. 
4  Id.  600;  Dening  V.Ware,  22  Id.  184;  Woodcock,  10  Leigh,  628;  Reed  v. 
Bridge  v.  Bridge,  16  Id.  315,  327;  Vannorsdale,  2  Id.  569;  Taylor  v. 
Beech  v.  Keep,  18  Id.  285;  Donaldson  Henry,  48  Md.  550;  Cox  v.  Hill,  6 
V.  Donaldson,  Kay,  711;  Voyle  v.  Id.  274;  McNulty  v.  Cooper,  3  Gill. 
Hughes,  2  Sin.  &  Giff.  18;  Airey  v.  &  J.  214;  Tolar  v.  Tobir.  1  Dev.  Eq. 
Hall,  3  Id.  315;  Parnell  v.  Hings-  460;  Dawson  v.  Dawson,  Id.  93,  400; 
ton,  Id.  337;  In  re  Patterson's  Estate,  Andrews  v.  Hobson,  23  Ala.  219; 
4  De  G.  J.  &  S.  422;  //*  re  Way's  Pinckard  v.  Pinckard,  Id.  649; 
Trust,  2  Id.  365;  Dillwyn  v.  Llewe-  Crompton  v.  Vesser,  19  Id.  259; 
lyn,  4  De  G.  F.  &  J.  517;  Crouch  v.  Evans  v.  Battle,  Id.  398;  Lane  v. 
Waller,  4  De  G.  &  J.  302;  Scales  v.  Ewing,  31  Mo.  75;  Henderson  v.  Hen- 
Maude,  6  Do  G.  M.  &  G.  43;  Lister  v.  derson,  21  Id.  379;  Otis  v.  Beckwith, 
Hoilgson,  L.  R.,  4  Eq.  30;  Baddeley  49  111.  121,  128;  Ohiey  v.  Howe,  89 
v.  Ba<ldeley,  Id.,  9  Ch.  D.  113;  Neves  Id.  556;  Clarke  v.  Lott,  11  Id.  105; 
V.  Scott,  9  How.  (U.  S.)  196;  Adams  Huston  v.  Markley,  49  Iowa,  162; 
v.  Adams,  21  Wall.  185;  Blanchard  Wyble  v.  McPheters,  52  Ind.  393. 
v.   Sheldon,  43  Vt.   612;    Davis   v. 
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effect.  Whenever  the  party  intends  to  moke  a  transfer  directly 
to  the  donee,  he  must  do  all  that  is  necessary,  according  to  the 
nature  of  the  property,  to  pass  and  vest  the  title,  by  valid  con- 
veyance in  case  of  real  property,  and  by  valid  assignment  in 
case  of  personal  property,  and  generally  accompanied  by  an 
actual  delivery  of  chattels  and  things  in  action  where  the  donor 
is  the  legal  owner.  Where  the  donor  shows  an  intention  to 
adopt  this  first  method,  and  thus  to  vest  the  property  directly 
iu  the  donee,  and  the  act  of  donation  is  simply  an  assignment 
of  any  form,  but  is  imperfect  so  that  it  does  not  pass  the  title,  a 
court  of  equity  will  not  treat  it  as  a  declaration  of  trust  con- 
stitutiDg  the  donor  himself  a  trustee  for  the  donee;  an  imperfect 
voluntary  assignment  will  not  be  regarded  in  equity  as  an 
agreement  to  assign  for  the  purpose  of  raising  a  trust.  If  the 
donor  adopts  the  second  or  third  mode,  he  need  not  use  any 
technical  words,  or  language  in  express  terms  creating  or  de- 
claring a  trust,  but  he  must  employ  language  which  shows  un- 
equivocally an  intention  on  his  part  to  create  a  trust  in  a  third 
person  or  to  declare  a  trust  in  himself.  It  is  not  essential,  how- 
ever, that  the  donor  should  part  with  the  possession  in  the  cases 
where  he  thus  creates  or  declares  a  trust.  These  conclusions 
are  sustained  by  the  decided  weight  of  authority,  and  must  be 
regarded  as  the  settled  rules  of  equity  jurisprudence  upon  the 
subject.  The  general  doctrine  which  has  been  thus  explained 
may  find  its  application- under  two  different  conditions  of  fact: 
(1)  Where  the  donor  is  the  absolute  owner  of  the  property, 
holding  the  legal  and  equitable  title  thereof.  (2)  Where  the 
donor  is  only  the  equitable  owner,  holding  only  the  equitable 
estate,  the  legal  title  being  vested  in  some  third  person  as  his 
trustee.     These  two  conditions  wiU  be  examined  separately. 

§  998.  Donor  the  Ijegal  0\7ner. — The  foregoing  general 
conclusions  determine  all  particular  questions  which  can  arise 
under  this  condition  of  fact.  If  the  donor  makes  a  complete 
conveyance  of  real  property  or  assignment  of  personal  property 
sufficient  to  vest  the  legal  title  in  the  donee;  or  if  he  completely 
conveys  or  assigns  the  property  to  a  trustee  upon  trusts  effectu- 
ally created  on  behalf  of  the  donee;  or  if  he  retains  the  legal 
title  but  effectually  declares  himself  a  trustee  for  the  donee, 
thus  clothing  the  donee  with  all  of  the  beneficial  estate;  then 
in  each  of  these  instances  the  gift  is  valid  although  voluntary; 
the  donee's  rights  are  perfect,  and  equity  will  enforce  them 
against  the  donor,  and  all  persons  claiming  under  him  as  vol- 
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unteers.^  Where  the  donor  has  the  legal  title,  and  the  prop- 
erty is  of  such  a  nature  that  a  legal  estate  can  be  transferred^ 
that  is,  is  land,  chattels,  money,  and  some  species  of  things  in 
action,  an  imperfect  conveyance  or  assignment,  which  does 

'  The  practical  question  always  is,  favor;  and  also  since  the  plain  inten- 
whether  the  conveyance  or  assignment  tion  was  to  vest  the  trust  in  B.,  and 
is  sufficient  to  pass  the  legal  title;  or  not  to  constitute  the  donor  a  trustee, 
whether  a  trust  has  been  effectually  the   assignment  could    not  be  cou- 
created  or  declared,  while  no  particu-  strued  as  a  declaration  of  trust  bind* 
lar  express  words  are  necessary  either  ing  the  shares  in  the  donor's  hands, 
to  create  a  trust  in  third  persons,  or  In  Scales  v.  Maude,  6  De  6.  M.  &  Q. 
to  declare  the  donor  a  trustee,  some  43,  a  mortgagee  had  written  various 
words  unequivocally  showing  such  in-  letters  to  the  mortgagor,  about  the 
tent  are  indispensable.     A  mere  im-  mortgage,  in whichhesaid:  **Inowgive 
perfect  assignment,  without  words  in-  this  giit  to  become  due,  at  my  death, 
dicatinc;  an  intent  to  create  a  trust  or  unconnected  with  my  will;"  *'I  here- 
to declare  the  donor  a  trustee,  can  by  request  my  executors  to  cancel  the 
not  be  construed  as  a  declaration  of  mortgage  deed;"   "I  again  direct  and 
trust,  so  as  to  raise  a  trust  in  the  promise  that  my  executors  shall  oom- 
donee's  favor,  which  e<^uity  may  en-  ply  with  my  former  request,  that  is, 
force.     Where  the  subject-matter  is  to  cancel  all  deeds  and  papers  I  may 
l)ersoaal  property,  a  parol  declaration  have  chargeable  on  the  R.  estate,"  etc. 
of  trust,  if  otherwise  sufficient,  is  ef-  Held,  that  these  expressions  did  not 
fectual.     See  the  cases  cited  in  the  constitute  a  valid  gift  nor  operate  as 
last  note,  and  especially  the  quota-  a  declaration  of  trust.     In  his  opinion 
tions.  I  add  the  facts  of  afew  instruct-  Lord  Crauworth  said:  **  Mere  declaro- 
ive  cases  by  way  of  illustration.  tion  of  trust  by  the  owner  of  prop- 
In  Mitchell  V.  Smith,  t»  re  Patter-  erty,  in  favor  of  a  volunteer,  is  in- 
son's  Estate,  4  De  G.  J.  &  S.  422,  A.,  operative,  and  this  court  will  not  iu- 
the  payee  of  certain  promissory  notes,  terfere  in  such  a  case."    This  broad 
brought  them  to  his  nephew,  £.,  and  dictum  is  clearly  erroneous,  for  a  mere 
said,   "I  give  you  these  notes,"  and  declaration  of  trust  by  the  owner, 
added  that  B.  should  have  them  at  in  favor  of  a  volunteer,  if  effectually 
A.'s  death,  but  the  latter  would  like  made,  is  operative.     In  the  subac- 
to  be  master  of  them  as  long  as  he  quent  case  of  Jones  v.  Lock,  Lord 
lived.     A.  then  indorsed  the  notes  as  Cranworth  frankly  admitted  his  mis- 
fpUows:  *'I  bequeath — ^pay  the  within  take.     In  Jones  v.  Lock,  L.  R.,  1  Ch. 
contents  to  B.,  or  his  order,  at  my  25,  28,  a  father  put  a  check  into  the 
death."    A.  retained  possession  of  the  hand  of  his  infant  son,  and  said,  "  I 
notes  until  his  death  a  few  months  give  this  to  baby  for  himself,"  and 
afterwards.    Held,  that  B.  had  ob-  wen  took  it  back  and  put  it  away, 
tained    no    rights  whatever    in    the  He  also  expressed  the  intention  of 
notes.    This  case  is  a  good  illustration  giving  the  amount  of  it  to  his  son. 
of  an  attempted   assignment  which  ShorUy  afterwards  the  father  died, 
fails  to  pass  the  leged  title.     In  Mil-  and  the  check  was  found  among  his 
roy  V.  Lord,  4  De  U-.  F.  &  J.  264,  A.  papers.    Held,  that  there  was  no  valid 
owned  fifty  shares  of  stock  of  a  bank,  gift,  and  no  declaration  of  trust  con- 
which  stood  upon  the  books  of  the  stituting  the  donor  a  trustee.    Lord 
bank  in  his  name.     By  the  charter  of  Cranworth  said   that   the  owner  of 
the  bank  its  shares  were  transferable  property  may,  by  a  declaration  of 
only  by  entry  made  in  the  transfer  trust,  constitute  himself  a  trustee  on 
books  of   the  corporation.     A   exe-  behalf  of  a  volunteer;  and  that  a  parol 
cuted  a  voluntary  deed,  by  which  he  declaration  of  trust  of  personalty  may 
purported  to  assign  these  shares  to  B.,  be  valid  in  such  a  case.     When  there 
m  trust  for  the  plaintiff  C,  but  no  has  been  a  declaration  of  trust  it  will 
transfer  was  made  upon  the  bank's  be  enforced  even  in  favor  of  volnn- 
books.     Held,  that  as  the  assignment  teers;  but  an  imperfect  gift  can  not 
was  incomplete    and   inoperative  to  be  enforced.     In  Richardson  v.  Rich- 
pass  the  legal  title  to  the  trustee,  B.,  ardson,  L.  R.,  3  Eq.  686,  E.,  by  a  vol- 
no  trust  was  effectually  created  in  C.'s  untaiy  deed,  assigned  certain  specific 


I 


DONOR  THE  LEGAL  OWNER.  553 

not  pass  the  legal  title,  will  not  be  aided  or  enforced  in  equity. 
But  if  the  property  is  not  of  such  a  nature  that  the  legal  title 
can  be  transferred,  then,  if  nothing  more  remains  to  be  done  or 
can  be  done  hy  the  grantor  or  donor — if,  as  far  as  he  is  con- 
property,  and  ''all  other  the  personal  the  deeds  were  to  be  given  to  the 
estate,  whatsoever  and  wheresoever,"  plaintiff:  Ileltly  that  all  these  writings 
of  the  assignor  to  11.  absolutely.  At.  did  not  constitute  a  valid  declaration 
the  date  of  the  assignment,  E.  of  trust  in  plaintiff's  favor.  Bacon, 
was  owner  of  certain  promissory  V.C.,  in  his  opinion  strongly  dissented 
notes.  These  were  not  mentioned  in  from  the  two  last  mentioned  cases, 
the  assignment.  On  R.'a  death  these  luRichards  v.  Delbridge,  L.  R.,  18Eq. 
notes  were  found  in  his  possession,  11,  D. ,  who  owned  leasehold  premises 
biU  not  indorsed  bi/  K.,  and  there  and  a  stock  in  trade,  purported  to 
was  no  evidence  of  any  delivery  of  make  a  voluntaty  transfer  or  gift  of 
the  notes  by  E.  to  R.  V.  C.  Page  the  whole  to  his  grandson  E,,  by 
Wood,  held,  tliat  although  the  as-  means  of  the  following  memorandum 
Bignment  did  not  operate  as  such  which  he  wrote  upon  the  lease  and 
to  pass  the  legal  title  to  the  notes,  signed:  "This  deed,  and  all  thereto 
still  it  operated  as  a  declaration  of  trust  belonging,  I  give  to  R  from  this  time 
byE.  in- R.'s  favor,  and  R.  thereby  be-  forth,  with  all  the  stock  in  trade." 
came  entitled  to  the  notes.  In  Morgan  The  lease  with  the  memorandum  was 
v.  Malleson,  L.  R.,  10  Eq.  475,  S.,  the  then  delivered  to  E.'s  mother,  and  the 
owner  of  a  certain  India  bond,  signed  donor  soon  afterwards  died:  Held, 
the  following  voluntary  instrument  that  there  was  no  valid  assignment  so 
and  deliveredit  to  M.,  but  did  not  de-  as  to  constitute  a  perfected  gift,  and 
liver  the  bond  itself:  **I  hereby  give  that  there  was  no  valid  declaration  of 
and  make  over  to  M.  an  India  lx>hd,  trust.  See  the  extract  from  the 
value  £1000."  On  the  death  of  S.,  opinion  of  Jessel,  M.  R. ,  quoted  in  the 
a  contest  arose  between  M.  and  the  preceding  note.  In  Heartley  v.  Nich- 
executors  of  S.,  and  Lord  Romilly  olson,  L.  R.,  19  Eq.  233,  theowner  of 
held  that  the  assignment  was  operative  a  share  in  a  coal  mine,  in  letters  and 
as  an  effectual  declaration  of  trust  in  by  a  brief  written  memorandum  indi- 
M.'s  favor,  and  ]ie  was  entitled  to  the  cated  his  intention  to  give  the  share  to 
bond.  The  judge  said  that  the  assign-  the  plaintiff  his  daughter;  and  some 
ment  was  equivalent  to  the  words,  *'I  of  the  writings  spoke  of  the  share  as 
undertake  to  hold  the  bond  for  you."  already  given.  Nothing  was  done. 
These  two  cases  have  been  severely  however,  sufficient  to  transfer  the  legal 
criticised  both  in  England  and  in  this  title  to  the  share:  Ueld,  that  these  ex- 
country;  they  must  be  regarded  as  pressions  of  gift,  or  of  an  intention  to 
contrary  to  the  doctrine  settled  by  give,  did  not  amount  to  a  declaration 
tlie  weight  of  authority,  and  as  vir-  of  trusty  and  did  not  constitute  the 
tually  overruled.  In  Warriner  y.  father  a  trustee  of  the  share  for 
Rogers,  L.  R.,  16  Eq.  340,  a  wealthy  his  daughter.  Notwithstanding  these 
lady  gave  her  servant,  the  plaintiff,  a  criticisms,  the  supreme  court  of  Penn- 
box,  which  she  locked  and  nanded  to  sylvania,  in  Bond  y.  Bunting,  78  Pa. 
him,  saying  that  it  would  be  of  service  St.  210,  seem  to  have  accepted  and 
to  him,  but  that  it  must  not  be  opened  followed  the  decisions  in  Richardson 
until  after  her  death,  and  she  retained  v.  Richardsonand  Morgan  v.  Malleson, 
the  key.     At  her  death  the  box  was   as  correct. 

opened,  and  in  it  was  found  a  writing  In  Martin  v.  Funk,  75  N.  Y.  134, 
signed  by  the  lady,  addressed  to  the  Mrs.  Susan  6.  deposited  in  a  savings 
plamtiff,  stating  that  the  contents  of  bank  a  sum  of  money  belonging  to  her, 
the  box  were  a  deed  of  gift  of  certain  declaring  at  the  time  that  she  wanted 
real  and  personal  estate  specified,  the  account  to  be  in  trust  for  the 
The  box  also  contained  certain  title  plaintiff.  The  account  was  so  entered 
deeds  of  real  property,  but  no  deed  to  m  the  books  of  the  bank,  and  a  pass- 
the  plaintiff  and  no  instrument  of  any  book  was  delivered  to  her  contaming 
sort  purporting  to  assign  property  to  the  following:  "  The  Citizens' Savings 
him  further  than  the  hrst  mentioned  Bank  in  account  with  Susan  Boone  m 
writing.  There  was  also  another  paper  trust  for  Lillie  WiUard,  five  hundred 
left  by  the  deceased,  to  the  effect  that  hundred  dollars."    Mrs.  B.  retained 
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cerned,  the  conveyance  or  assignment  is  complete,  and  he  has 
done  all  that  is  necessary  to  be  done,  having  regard  to  the  nature 
of  the  property — the  conveyance  or  assignment  vfill  be  effectual 
in  equity,  and  will  be  enforced  on  behalf  of  the  donee.^  It 
should  be  observed,  however,  that  by  recent  statutes  nearly  all, 
if  not  quite  all,  legal  things  in  action  have  been  rendered  assign- 
able at  law,  BO  that  the  cases  in  which  the  last-mentioned  rule 
can  apply  have  been  very  much  limited. 

§  999.  Donor  the  Equitable  O-wner. — Where  the  donor  is 
only  the  equitable  owner,  the  legal  estate  being  vested  in  a  third 
person,  he  may  make  a  voluntary  transfer  of  his  interest  by  con- 
veyance or  assignment;  and  if  he  has  done  all  that  is  within  his 
power  to  pass  the  property  directly  to  the  donee,  or  to  declare  a 
trust  in  favor  of  the  donee,  the  donee's  rights  will  be  protected 

poflsesaion  of  the  pass-book,  and  the  the  &kther  a  trustee  for  the  donees, 
money  remained  in  the  bank  until  her  See  opinion  of  Rapallo,  J.,  quoted  in 
death.  Phiintiff  was  ignorant  of  the  previous  note.  In  Estate  of  Webb, 
deposit  until  after  the  donor's  death:  49  Cal.  541,  a  person  had  written  a 
Jield,  that  the  transaction  was  an  ef-  letter  to  hU  sister,  in  which  he 
f ectual  declaration  of  trust,  constitut-  promised  to  assign  some  securities  to 
ing  the  donor  a  trustee  for  the  plaint-  her,  and  this  was  held  not  an  executed 
iff,  and  clothing  the  plaintiff  with  the  sift  nor  a  vaUd  trust.  In  Taylor  v. 
beneficial  ownership  of  the  money;  Henry,  48  Md.  550,  one  H.  deposited 
that  the  donor's  retention  of  the  pass-  in  a  oank  a  sum  of  monev  belonging 
book  was  not  inconsistent  with  her  to  himself,  to  Uie  credit  of  himself  and 
position  as  a  trustee,  and  that  notice  his  sister  M.,  so  that  the  account  was 
to  the  cestui  que  trust  was  not  necessary  entered.  "  H.  M.  and  the  survivor  of 
in  order  to  constitute  a  valid  trust,  them,  subject  to  the  order  of  either. 
See  extract  from  the  able  opinion  of  received  |1S50.**  A  short  time  after, 
C.  J.  Church  in  the  precedmg  note.  H.  drew  out  fifty  dollars,  and  died  in 
In  Minor  V.  Rogers,  40  Conn.  512,  and  about  a  month,  leaving  the  eighteen 
Kay  V.  Simmons,  11  R.  L  266,  the  hundred  dollars  on  deposit:  ^(p2(i,  that 
facts  were  quite  similar,  and  the  since  H.  retained  the  power  and  do- 
trusts  were  upheld.  In  Young  v.  minion  over  the  money,  there  was  not 
Young,  80  N.  Y.  422,  Young  placed  a  complete  gift,  and  the  transaction 
certain  bonds  in  two  envelopes,  and  did  not  constitute  a  valid  declaration 
wrote  on  each  envelope  a  memorandum  of  trust  in  M.  's  favor.  See  also  Bo^- 
signed  by  him,  that  a  specified  num-  kin  v.  Pace's  ExV,  64  Ala.  68;  Hill 
ber  of  the  bonds  therein  belonged  to  v.  Den,  54  CaL  6;  Gadsden  v.  Whaley, 
his  son  W.,  and  the  residue  to  ms  son  14  S.  C.  210. 

J.,  but  that  the  interest  to  become  due       ^Illustrations    of    the  first    class, 

thereon  was  "owned  and  reserved'*  where  the  assignment  was  incomplete, 

by  himself  during  his  life,  and  that  at  and  the  donee  acquired  no  right:  An- 

his  death  'Hhey  belong  absolutely  and  trobus  v.  Smith,  12  Ves.  .^;  Searle  v. 

entirely  to    W.    and    J.,  and  their  Law,  15  Sim.  95.     Examples  of  the 

heirs. "    The  donor  showed  these  en-  second  class,  where  the  donor  did  all 

velopes  and  memoranda  to  the  wives  that  the  nature  of  the  property  ad- 

of  his  sons,  and  made  statements  to  mitted:  Edwards  v.  Jones,  1  My.  As 

them  expressing  his  intention  that  the  Cr.  226,  238;  Fortescue  v.  Bamett,  3 

gift  was  to  be  complete  and  valid.  My.  &  K.  36;  Pearson  v.  Amicable 

The  donor  retained  possession  of  the  Ass.  Co.,  27  Beav.  229;  Weale  v.  01- 

eu velopes  and  contents  until  his  death,  live,  17  Id.  252;  Pedder  v.  Mooely,  31 

about  a  year  afterwards:  Heldf  that  Id.  159;  Woodford  v.  Chamley,  i&Id. 

there  was    no    executed    and    valid  96;  Bhikely  v.  Brady,  2  Dr.  &  WaL 

gift  passing  the  legal  title,  and  no  311;  KiddUl  v.  Famell,  3  Sm.  &  Giff. 

valid  declaration  of  trust  constituting  428. 
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and  enforced  by  a  court  of  equity.^  Also  the  donor  holding  the 
equitable  estate  may  direct  the  trustee  in  whom  is  vested  the 
legal  title,  to  hold  the  property  in  trust  for  the  donee;  and  this 
will  create  a  valid  trust  in  favor  of  the  donee,  and  will  clothe  him 
with  the  beneficial  interest,  even  though  the  direction  is  volnn* 
tary;  and  it  is  not  necessary  that  the  trustee  should  give  his  as- 
sent.' Finally,  the  holder  of  the  equitable  estate  may,  by  a 
sufficient  declaration  of  trust,  constitute  himself  a  trustee  for  the 
donee  with  respect  to  the  property,  subject  to  the  same  limita- 
tions which  apply  to  such  declarations  of  trust  by  a  donor  who 
liolds  the  legal  estate.  In  conclusion  it  may  be  truly  said  that 
each  case  of  voluntary  trust  or  transfer  depends  largely  upon  an 
interpretation  of  the  language  used  by  the  donor;  whether  the 
language  operates  as  a  complete  transfer,  or  is  an  effectual 
declaration  of  trust,  must  always  be  the  vital  question. 

$  1000.  Executed  and  Executory  Trusts.— This  distinc- 
tion between  "  executory"  and  '*  executed"  trusts  is  solely  con- 
cerned with  questions  of  construction  and  interpretation  of  the 
instrument  creating  the  trust,  and  of  enforcement  of  the  trust 
thus  created — namely,  whether  the  strict  rules  of  law  governing 
limitations,  and  especially  the  rule  in  Shelley's  case,  are  or  are 
not  to  be  applied  in  such  construction,  interpretation,  and  en- 
forcement. Wherever  a  trust  is  executed,  it  is  always  con- 
strued in  conformity  with  the  strict  legal  rules  concerning 
limitations  of  estates,  and  the  rule  in  Shelley's  case  is  made 
operative  if  the  terms  of  the  successive  trusts  bring  it  within 
that  rule,  even  though  the  apparent  intention  of  the  one  cre- 
ating the  trust  is  thereby  defeated.  Wherever  a  trust  is  execu- 
tory, the  intention  of  the  party  is  followed  in  its  construction 
and  enforcement,  the  strict  legal  rules  concerning  limitations 

1  Kekewich  v.  Manning,  1  De  G.  croft  v.  Christy,  3  Beav.  233;  Bentley 
M.  &  G.  176;  In  re  Way's  Trusts,  2  De  v.  Mackay,  15  Id.  12;  Gilbert  v.  Over- 
G.  J.  &  S.  365;  Baddeley  y.  Baddeley,  ton,  2  H.  &  M.  110.  A  receipt  in  the 
L.  R.,  9  Ch.  D.  113;  Gilbert  v.  Over-  form,  "Beceived  of  B.  for  the  use  of 
ton,  2  H.&M.  110;  Donaldson  V.Don-  A.  £100,  to  be  paid  to  A.  at  B.'s 
aldson,  Kay,  711;  Voyle  v.  Hughes,  deatib,"  is  a  sufficient  declaration  of 
2  Sm.  &  Giff.  18;  Pearson  v.  Amicable  trust,  Moore  v.  Darton,  4  De  G.  ^ 
Ass.  Co.,27Beav.  229;  and  see  Bridge  Sm.  617;  Grant  v.  Grant,  34  Beav. 
V.  Bridge,  16  Beav.  315;  Beech  v.  623,  626;  Paterson  v.  Murphy,  11 
Keep,  18  Id.  285.  Notice  to  the  trus-  Hare,  88;  a  banker  who  debits  him- 
tee  is  not  necessary  to  perfect  the  self  in  his  books  with  money  on  be- 
trust,  Donaldson  v.  Donaldson,  su-  half  of  another  person,  thereby  de- 
i>7'a;  Tiemey  v.  Wood,  19  Beav.  330;  clares  himself  a  trustee  of  it.  Staple- 
but  may  be  necessary  to  protect  the  ton  v.  Stapleton,  14  Sim.  186;  and  a 
donee  against  third  persons.  Donald-  declaration  of  trust  otherwise  s  ufficien  t 
son  v.  Donaldson,  Kay,  711,  719.  will  be  valid,  although  the  donor  re- 

'^  McFadden    v.   Jenkyns,   1   Phil,  tain  possession  and   control  of    the 

153;  Meek  v.  Kettlewell,  1  Id.  342;  fund,  Wheatley  v.  Purr,  1  Keen,  551; 

Bill  v.  Cureton,  2  My.  &  K.  503;  By-  Vandenberg  v.  Palmer,  4  K.  &  J.  204, 
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are  not  invoked,  and  the  rule  in  Shelley's  case  is  not  permitted 
to  operate.  Executory  trusts  and  questions  concerning  tbem 
ordinarily  arise  from  marriage  articles  or  inchoate  marriage 
agreements  in  which  a  complete  settlement  is  not  made,  but  the 
party  covenants  that  he  will  settle  property  or  convey  property 
npon  trusts  for  the  benefit  of  his  family,  and  from  wills  in 
which  the  testator  does  not  dtBvise  property  upon  completed 
trusts,  but  devises  to  trustees  upon  trusts  for  them  to  settle  it. 
In  these  and  similar  instances  a  court  of  equity  is  called  upon 
to  determine  the  nature  of  the  settlements  to  be  made,  and  in 
doing  so  it  carries  out  the  intention  of  the  covenantor  or  testa- ' 
tor,  actual  or  presumed,  without  regard  to  the  strict  legal  rules 
of  limitation.  As  such  instruments  are  coniparatively  infre- 
quent in  this  country,  and  the  subject  rarely  comes  before  the 
American  courts,  it  will  be  sufficient  to  state  the  more  general 
doctrines  as  established  by  decisions,  without  going  into  any 
minute  detail  of  special  rules.^ 

§  1001.  Definition  and  Description.— A  trust  is  executed 
when  no  act  is  necessaiy  to  be  done  to  give  effect  to  it,  when  the 
trust  is  fully  and  finally  declared  in  the  instrument  creating  it. 
A  conveyance  of  land  to  A.  in  trust  for  B.,  a  devise  of  land  to 
A.  in  trust  to  receive  the  rents  and  profits  and  apply  them  to 
the  use  of  B.,  are  examples.  It  is  plain  that  all  ordinary  ex- 
press passive  or  active  trusts  are  thus  executed.  A  trust  is 
executory  when  some  further  act  is  directed  to  be  done  in  order 
to  complete  and  perfect  the  trust  intended  to  be  created. 
A  misconception  should  here  be  guarded  against.  When 
by  the  terms  of  the  trust  08  created^  and  for  the  purpose 
of  carrying  it  into  effect,  the  trustee  is  directed  to  do  some  act 
with  the  property,  the  trust  is  not  thereby  executory.  Giving 
property  to  a  trustee  upon  trust  to  convey  to  a  person,  or 
upon  trust  to  convey  it  upon  certain  specified  trusts,  does 
render  the  trust  executory.  In  all  express  active  trusts  the 
trustee  is  directed  to  do  some  acts  with  the  property.  The 
essence  of  an  executory  trust  does  not  consist  in  acts  directed 
to  be  done  by  the  trustee  with  respect  to  the  property,  but 
in  acts  directed  to  be  done  in  perfecting  and  completing  the 
trust  itself  which  was  not  fully  declared  in  the  original  instru- 
ment of  creation.  ''  If  the  scheme  has  been  imperfectly  de- 
clared at  the  outset,  and  the  creator  of  the  trust  has  merely 

'  Tlio  doctrine  of  executory  tmsts  is  Lord  Glenorchy  v.  Bosville,  Cas.  temp, 
one  of  great  practical  importance  in  Talb.  3;  1  Eq.  Lead.  Cas.  1, 13, 36,  and 
KnglancL     It    is  fully    discussed    in   the  editors'  notes  (4tli  Am.  ed.) 
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denoted  his  ultimate  object,  imposing'  on  the  trustee  or  on  the 
court  the  dutj  of  effectuating  it  in  the  most  convenient  way, 
the  trust  is  called  executory."  ^  *'  All  trusts  are  in  a  sense  ex- 
ecutory, because  a  trust  can  not  be  executed  except  by  convey- 
ance, and  therefore  there  is  something  always  to  be  done.  But 
that  is  not  the  sense  which  a  court  of  equity  puts  upon  the  term 
executory  trust.  A  court  of  equity  considers  an  executory  trust 
as  distinguished  from  a  trust  executing  itself,  and  distinguishes 
the  two  in  this  manner:  Has  the  testator  [or  settlor]  been 
wbat  is  called,  and  very  properly  called,  his  own  conveyancer? 
Has  he  left  it  to  the  court  to  make  out  from  general  expressions 
what  his  intention  is,  or  has  he  so  defined  that  intention  that 
yun  have  nothing  to  do  but  to  take  the  limitations  be  has  given 
you,  and  to  convert  them  into  legal  estates?"'    In  a  word,  the 

^This    very  accnrate   statement  is  oomplainanti   who  filed  a  bill  for  a 

quoted  from  the  text  of  Adoma  on  decree  declaring  that  the  husband  ob- 

Equity,  p.  127  (p.  40,  m.  p.)  tained   an   equitable    estate    by    the 

^  Egerton  v.  Brownlow,  4  H.  L.  Cas.  curtesy  in  the  premises,  and  establish - 
1,  210  per  Lord  St.  Leonards.  The  ing  his  own  title  thereto.  From  the 
%\  hole  subject  was  very  fully  and  ably  decree  in  favor  of  the  complainant  the 
discussed  in  the  recent  case  of  Cnshing  defendant  appealed.  Depue,  J.,  after 
V.  Blake,  30  N.  J.  £q.  6S9,  and  as  discussing  the  nature  of  equitable  es- 
8uch  discussions  are  comparatively  tates,  ami  whether  dower  and  curtesy 
rare  iu  our  reports,  it  may  be  proper  are  allowed  in  them,  says  (p.  697): 
t^)  quote  from  the  case  at  some  length.  '*  In  the  present  case  the  limitation 
AVilliam  Durbridee,  contemplating  over  after  the  death  of  the  wife,  in 
innrriage,  conveyed  certain  lands  to  default  of  an  appointment  by  ||.3r,  is 
Blake,  for  the  benefit  of  his  intended  to  her  heirs  at  law,  to  hold  to  them 
wife,  a  daughter  of  Blake.  Mr.  Blake  their  heirs  and  assigns  forever.  Under 
executed  a  deed,  reciting  the  intended  the  rule  in  Shelley^  case  such  a  limi- 
marriage,  the  conveyance  of  the  prop-  tation  gives  to  the  wife  an  estate  in  fee 
crty  to  himself  in  trust  for  the  future  simple,  in  which  the  husband,  having 
wife's  sole  use  and  benefit,  etc.,  and  issue  by  her,  would  be  entitled  to 
declaring  that  he  held  the  premises  curtesy,  if  her  estate  was  a  legal 
ouly  in  trust  for  the  sole  and  separate  estate.  The  rule  in  Shelley's  case  is 
use  of  the  intended  wife.  The  deed  applicable  to  equitable  as  well  as  to 
went  on  to  declare  specific  trusts  in  legal  estates,  Oroxall  v.  Shererd,  5 
favor  of  the  wife,  that  she  should  have  Wall.  2G8;  and  in  no  case  whatever 
jioasession,  should  receive  the  rents  of  a  trust  executed,  have  the  words 
aad  profits,  etc.,  and  added,  **on  heirs  or  heirs  of  the  body,  following  a 
the  further  trust,  that  he  would,  Umitation  to  the  ancestor  for  life,  ro- 
whenever  required  by  her  in  writ-  ceived  a  construction  in  et^uitable 
ing  during  her  life-time,  convey  the  estates  different  from  that  which  the 
property  to  such  person  as  she  should  same  limitations  would  receive  in  legal 
appoint,  and  at  her  death  to  such  estate,  1  Preston  on  Estates,  386.  The 
person  as  she  should  by  her  will  counsel  for  the  defendant  has,  there- 
have  appointed,  and  on  failure  of  such  fore,  placed  his  denial  of  the  right  of 
will  to  her  heirs  at  law,  to  hold  to  the  husband  to  curtesy  on  the  ground 
them  their  heirs  and  assigns  forever."  that  the  trust  in  this  instance  was  an 
The  marriage  took  place;  the  wife  executory  trust.  In  some  cases,  and 
died,  leaving  one  child,  and  without  for  certam  purposes,  a  court  of  e<puty, 
having  disposed  of  any  part  of  the  where  the  trust  is  what  is  known  as 
]>roperty  during  her  lifetime,  and  an  executory  trust,  will  so  deal  with 
without  making  a  will.  Her  husband  it  as  to  give  efiect  to  the  general  in- 
survived  her,  and  after  her  death  con-  tent  of  the  creator  of  it,  without  ad- 
veyed  his  life  estate  in  the  land  to  the  herence  to  the  strict  legal  effect  of  the 
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distinction  consists  in  the  manner  in  which  the  trust  is  de- 
clared. The  doctrine  of  executory  trusts  finds  one  of  its  most 
striking  applications  in  the  mode  of  carrying  into  effect  and  en- 
forcing marriage  articles.     Where  snch  articles  or  agreements 

terms  in  which  it  is  expressed.  In  trust  to  be  executed  upon  a  constmo- 
one  sense  every  trust  is  executory,  tion  different  from  that  which  the  iu- 
At  common  law  every  use  was  a  trust,  strument  creating  it  would  receive  in 
But  by  the  statute  of  uses  certain  uses  a  court  of  law.  These  principlea 
were  converted  into  legal  estates,  and  are  so  clearly  and  fully  stated  by 
strictly  speaking  every  trust  executed  Lord  Chancellor  Sugden  in  Bos- 
is  a  l^al  estate.  In  this  sense  the  well  v.  Dillon,  mpra^  that  the  fol- 
trust  must  be  executory  to  bring  the  lowing  quotation  may  be  profitably 
case  at  all  within  the  jurisdiction  of  made  from  his  opinion:  "By  the  term 
chancery.  Bagshaw  v.  Spencer,  1  executory  trust,  when  used  in  its 
Ves.  Sen.  142,  152.  But  this  is  not  proper  sense,  we  mean  a  trust  in 
the  Beuse  in  which  the  term  executory  which  some  further  act  is  directed  to 
trust  la  used  as  applicable  to  that  be  done.  Executory  trusts  in  this 
class  of  cases  in  which  equity  will  way  may  be  divided  into  two  classes; 
deal  with  the  subject  without  regard  one,  in  which,  though  something  is  re- 
to  the  legal  signification  of  the  terms  quired  to  be  done  (for  example,  a  set- 
in  which  the  trust  is  declared.  The  tlement  to  be  executed),  yet  the  tes- 
earliest  reported  case  in  which  the  tatorhasact'Od  as  his  own  conveyancer, 
distinction  is  taken  between  executed  as  it  is  called,  and  defined  the  settle- 
and  executory  trusts  as  administered  ment  to  be  made,  and  the  court  has 
in  the  court  of  chancery,  is  Leonard  v.  nothing  to  do  but  to  follow  out  and 
Countess  of  Sussex,  2  vem.  526.  This  execute  the  intention  of  the  party  as 
difference  was  first  fully  explained  by  appearing  in  the  instrument.  Such. 
Lord  Chancellor  Cowper  in  E^rl  of  trusts,  though  executory,  do  not  dif< 
Stamford  v.  Hobarfc,  3  Bro.  P.  C.  31;  fer  from  ordinary  limitations,  and 
and,  notwithstanding  the  doubt  ex-  must  be  construed  according  to  the 
pressed  by  Lord  Hardwicke  in  Bag-  principles  applicable  to  legal  estates 
shaw  V.  Spencer,  this  distinction  is  depending  upon  the  same  words.  [I 
completely  settled  in  the  English  would  remark  that  it  seems  to  be  alike 
courts.  The  leading  cases  on  the  sub-  unnecessary  and  confusing  to  call  such 
ject  are  Wright  v.  rearson,  1  Eklcn,  trusts  executory;  if  they  are  so  called, 
1 19;  Austen  v.  Taylor,  1  Id.  361 ;  then  all  trusts  to  convey  or  to  sell,  and 
Jervoise  v.  Dnke  of  iNorthumberland,  the  like,  should  also  be  includctl  un- 
1  J.  &;  W.  559;  Boswell  v.  Dillon,  der  the  same  name.]  Tho  other  spe- 
Drury,  291,  and  Kochfort  v.  Fitz-  cies  of  executory  trusts  is,  where  the 
maurice,  2  Dr.  &  War.  1,  in  which  testator  directing  a  further  act,  has 
Lord  Chancellor  Sugden  discusses  the  imperfectly  stated  what  is  to  be  dono. 
earlier  cases  on  the  subject.  From  an  In  such  cases  the  court  is  invested 
examination  of  these  cases  and  others,  with  a  larger  discretion,  and  gives  to 
the  distinction  will  be  found  to  rest  the  words  a  more  liberal  interpreta- 
011  the  maniuT  in  which  the  trust  ia  de-  tion  than  they  would  have  borne  if  they 
dared.  Where  the  limitations  and  had  stood  by  themselves."  [Mr.  Jus- 
trusts  are  fully  and  perfectly  declared,  tice  Depue  then  cites  and  quotes  from 
the  trust  is  regarded  as  an  executed  earlier  New  Jersey  decisions,  in  whicli 
trust.  In  such  a  case  equity  will  not  the  distinction  had  been  adopted,  viz. : 
interfere  and  ^ve  effect  to  it  on  a  MuUany  v.  Mullany,  3  Green  Cli.  16; 
construction  different  from  what  it  Price  v.  Sisson,  2  Beasl.  168;  Wee- 
would  receive  in  a  court  of  law.  It  hawken  Ferry  Co.  v.  Sisson,  17  N.  J. 
is  only  where  the  limitations  are  im-  Elq.  475;  and  proceeds:]  "  It  is  obvi- 
perfectly  declared,  and  the  intent  of  ous  from  what  has  already  been  said, 
the  creator  is  expressed  in  general  that  a  mere  direction  to  tho  trustee 
terms,  leaving  the  manner  in  which  to  convey  in  accordance  with  trusts 
his  intent  is  to  be  carried  into  effect  which  have  been  fully  defined,  will 
substantially  in  the  discretion  of  not  convert  a  trust  into  an  executory 
trustees,  that  a  court  of  equity  regards  trust  in  the  true  sense  of  the  term, 
the  trust  as  an  executory  trust,  and  (Elgerton  v.  Brownlow,  4  H.  L.  Cas. 
will  assume  jurisdiction  to  direct  the  1,  210.)    In  Price  v.  Sisson,  supra. 
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to  settle  are  general  in  their  terms,  a  court  of  equity  presumes 
that  it  was  the  intention  of  the  parties  to  provide  for  the  issue 
of  the  marriage,  and  will  therefore  direct  a  settlement  to  be 
made  which  does  provide  for  the  children;  and  if  the  agree- 

the  deed  creating  the  trust  contained  ment  in  view  of  marriage,  the  court 
a  direction  to  the  trustee  to  convey,  will  infer,  from  the  nature  of  the 
and  yet  the  chancellor  and  this  court  agreement,  that  the  parties  contem- 
regarded  it  as  creating  an  executed  plated  provisions  for  the  issue  of  the 
trust,  and  subject  to  have  its  limita-  marriage,  which  should  not  be  liable 
tions  construed  by  rules  applicable  to  to  immediate  destruction  by  the  act 
legal  estates.  The  cases  to  the  con-  of  the  parties,  and  will  direct  the 
trary  are  those  in  which  the  intent  is  settlement  to  be  made  in  such  a  man- 
expressed  in  general  language,  and  ner  as  will  prevent  the  destruction  of 
the  trusts  are  therefore  imperfectly  the  limitations  over  to  issue.  (Black- 
declared,  so  that  it  is  apparent  on  the  bum  v.  Stables,  2  V.  &  B.  367;  Jcr- 
faoe  of  the  instrument  that  it  was  con-  voise  v.  Duke  of  Northumberland,  1  J. 
templated  that  they  should  be  exe-  &  W.  559;  Rochfort  v.  Fitzmaunce,  2 
cuted  by  the  trustees  in  a  more  accu-  Dr.  &  War.  1,  18;  Sackville-West  v. 
rate  manner,  to  give  effect  to  the  in-  Viscount  Holmestlale,  L.  R.,  4  H.  L. 
tent  expressed.  (Lord  Glenorchy  v.  543.)  But  this  doctrine  is  applicable 
Boeville,  Cas.  temp.  Talb.  3;  Leonard  only  so  long  as  the  agreement  for  a 
v.  Lady  Sussex,  2  Vem.  526;  Bochfort  settlement  remains  a  matter  of  oon- 
V.  Fitzmaurice,  2  Dr.  &  War.  1.)  Or  tract.  If  the  parties  have  themselves 
where  some  of  the  limitations  are  ille-  completed  the  settlement  by  a  deed 
gal,  and  the  court  is  called  upon  to  complete  in  itself  and  perfect,  so  that 
carry  iuto  effect  the  trusts  declared  as  it  requires  only  to  be  obeyed  and  ful- 
far  as  the  rules  of  law  will  permit,  filled  by  the  trustees,  according  to  the 
(Earl  of  Stamford  v.  Hobart,  3  Bro.  provisions  of  the  settlement,  the  trust 
P.  O.  31;  Humbertson  t.  Humbert-  will  be  construed  in  the  same  manner 
son,  2  Vem.  737.)  A  conveyance  by  as  similar  trusts  created  for  other 
the  trustee  may  be  necessary  for  the  purposes.  (Neves  v.  Scott,  0  How. 
purpose  of  investing  the  cestui  que  (U.S.)  196;  Tillinghast  v.  Coggeshall, 
trus^  with  the  legal  estate;  but  if  the  7  K.  I.  383;  Carroll  v.  Benich,  7  Sm. 
trusts  are  fuUv  and  accurately  ex-  &  Mar.  798.)"  The  court  held  that 
pressod,  the  rights  of  the  beneficiaries  the  settlement  was  a  final  deed  of  set- 
are  not  affected  by  the  direction  tocon-  tlement  and  not  a  mere  agreement 
yey;  the  conveyance  must  conform  to  to  settle;  that  the  trusts  were  exe- 
their  rights  as  declared,  and  the  equi-  cuted  and  therefore  that  the  husband 
table  estate  immediately  vests  accord-  was  entitled  to  curtesy  in  his  wife's 
ingly.  (Stanley  v.  Stanley,  16  Vos.  equitable  estate  in  fee  simple.  See, 
491 ;  Phipps  y.  Ackers,  9  CI.  &  Fin.  also.  Lord  Glenorchy  v.  Bosville,  Cas. 
583,594, 599, 601, 604; Bowen V.Chase,  temp.  Talb.  3;  1  £q.  Lead.  Cas.  1, 
4  Otto,  812,  818.)  It  was  farther  13,36;  Egerton  v.  Earl  of  Brownlow, 
contended  that  this  case  is  excepted  4  H.  L.  Cas.  1;  Sack ville- West  v. 
out  of  these  rules  for  the  construction  Viscount  Holmesdale,  L.  R.,  4  H.  L. 
of  trusts  in  a  court  of  equity,  by  the  543;  Phipps  v.  Ackers,  9  CI.  &  Fin. 
fact  that  the  trust  in  question  was  in  583,  594,  599,  601,  604;  Thompson  v. 
the  nature  of  a  marriage  settlement.  Fisher,  L.  R.,  10  Eq  207;  Phillips  v. 
There  is  a  difference  in  one  respect  be-  James,  3  De  G.  J.  &  S.  72;  Viscount 
tween  marriage  articles  and  a  devise  Holmesdale  v.  Wesfc»  L.  R.,  12  En. 
by  will.  Under  the  artificial  rule  in  280;  Masrath  v.  Morehead,  Id.,  Id. 
Snelley*s  Case,  a  gift  to  the  ancestor  for  491;  Locn  v.  Bagley,  Id.,  4  Id.  122; 
life,  with  a  limitation  over  to  heirs  or  In  re  Bellasis'  Trust,  Id.,  12  Id.  218; 
heirs  of  the  body,  creates  in  him  an  Rochfort  v.  Fitzmaurice,  2  Dr.  & 
estate  in  fee  simple  or  in  tail,  and  the  War.  1;  Boswell  v.  Dillon,  Drury, 
limitation  over  is  capable  of  destruc-  291;  Leonard  v.  Lady  Sussex,  2  Vem. 
tion  by  him,  by  conveyance  or  devise  526;  Earl  of  Stamford  v.  Hobart,  3 
if  the  estate  be  a  fee  simple,  or  by  Bro.  P.  C.  31;  Humbertson  v.  Hum- 
fine  and  common  recovery  if  it  be  a  bertson,  2  Vem.  737;  Wright  v.  Pear 
fee  tail.  When  these  technical  terms  son,  1  Eden,  1 19;  Austen  v.  Taylor, 
are  used  in  an  agreement  for  a  settle-  Id.   361;   Sweetapple  v.    Bindon,  2 
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ment  cop  tains  teohnical  terms,  which  in  a  fully  execaied 
trust  would  admit  the  operation  of  the  rule  in  Shelley's 
case,  and  thus  render  the  limitations  in  fayor  of  the  children 
liable  to  be  destroyed,  the  court  will  order  the  settlement 
to  be  made  in  such  a  manner  as  to  prevent  the  operation 
of  that  rule  and  the  destruction  of  the  limitations  to  the  issue. 
This  doctrine  is  applicable,  however,  only  when  the  marriage 
articles  are  an  agreement  for  a  settlement,  and  not  when  the 
settlement  has  been  completed.  In  the  case  of  a  will  there  is 
no  presumption  of  an  intent  to  provide  for  children;  the  pro- 
visions of  the  will  itself  are  the  only  guide  in  construing  its 
terms.  "  If  technical  words  are  used,  and  are  not  modified  or 
explained  by  the  context,  it  seems  that  the  trusts,  whether  ex- 
ecutory or  not,  must  be  construed  in  accordance  with  their 
technical  sense.  Still,  in  the  case  of  an  executory  trust  created 
by  a  will,  the  intention  so  to  modify  the  terms  may  be  collected 
from  slighter  indications  than  would  be  sufficient  in  that  of  an 
executed  trust."  ^    It  should  be  observed,  in  this  connection, 

Vem.  536;  Pamllon  v.   Voice,   2  P.  251;  Imlay  v.  Huntington,  20  Conn. 

Wms.  47 1 ;  Lora  Deerburst  v^.  Ehike  of  146;  and  cases  in  last  note. 
St  Albans,  5  Madd.  232, 260;  Jcrvoise       As  to  execntory  trusts  of  chattels 

V.  Duke  of  Northumberland,  1  J.  &  and  other  personal  property,  see  Duke 

W.  559;  Boweu  v.  Chase,  4  Otto,  812,  of  Newcastle  v.  Countess  of  Lincoln,  3 

818;  Croxall  v.  Shererd.  5  Wall.  268,  Ves.  387;  12  Id.  218;  Stanley  v.  Leigh, 

231;  Neves  V.Scott,  9  How.  (U.S.)  196;  2    P.   Wms.  686,690;    Lord    Deer- 

TUlinghast  v.  Coggeshall,  7  R.  I.  383;  hurst  v.  Duke  of  St.  Albans,  5  Madd. 

Imlay  v.  Huntington,  20  Conn.  146,  232;  Rowland  v.  Morgan,  2  Phil.  764; 

162;  Wood  v.  Burnham,  6  Paige,  513,  Lord  Scaradale  v.  Curzon,  1  J.  &  H. 

518;Talhnanv.Wood,26Wend.9, 19;  40;  Shelley  v.  Shelley,  L.  R.,  6  £q. 

Waffstafifv.Lowerre,23Barb.209,215;  540,546. 

MuUany  v.  Mullany,  3  Green  Ch.  16;       English  courts  of   equity  exercise 

Price  V.  Sisson,  2  Beasl.    168;  Wee*  the  very  hish  jurisdiction  of  setting 

liawken  F.   Co.  v.  Sisson,  17  N.  J.  aside  or  modifying  a  settlement  which 

Eq.  475;   Dcnnison   v.   Coehring,   7  does  not  carry  out  the  presumptive 

Barr.  175,  177;  Lessee  of  Findlay  v.  intention  of  the  articles  and  is  not 

Riddle,  3  Binn.  139,  152;  Home  v.  such  an  one  as  ought  to  have  been 

Lyeth,  4  Har.  &  J.  431,  434;  Saunders  made,  and  also  a  settlement  made  by 

v.  Edwards,  2  Jones*  Eq.  134;  Porter  v.  a  ^oung  woman  which  does  not  con- 

Doby,  2  Rich.  Eq.  49;  Gamer  v.  Gar-  tam  the  provisions  usually  inserted  to 

ner,  1  Desaus.  437,  444;  Berry  v.  Wil-  protect  the  rights  of  the  wife  or  chil- 

liamson,  11  B.  Mon.  245,  251;  Riddle  dren.    No  fraud  or  undue  influence 

v.^Cutter,  49  Iowa,  547.  or  mistake  need  be  shown;  the  power 

^  Adams  on  Eq.  129.     See  Black-  is  a  part  of  the  jurisdiction  of  equity 

burn  V.  Stables,  2  V.  &  B.  367;  Jer-  over  married  women  and  infants  with 

voise  V.  Duke  of  Northumberland,  1  respect  to  their  property;  it  is  used 

J.  &  W.  550;  Rochfort  v.  Fitzmaurice,  to  prevent  improvident  settlements, 

2  Dr.  &  War.  1,  18;  Sack ville- West  made   without  advice,  or  without  a 

v.  Lord  Holmesdale,  L.  R.,  4  H.  L.  due  regard  for  the  lights  of  the  wife 

543;  Trevor  v.  Trevor,  1  P.   Wms.  or  children.    A  settlement  may  there- 

6'i2;  Austen  v.  Taylor,  1  Eden,  361;  fore  be  set  aside  and  modified  after 

Neves  V.  Scott,  9  How.  (U.  S.)  196;  the  death  of  the  huabaud.     If   this 

Tillinghast  v.  Coggeshall,  7  R.  I.  383;  particular  jurisdiction  is  ever  exer- 

CarroU  v.  Rcnich,  7  Sm.  &  Mar.  798;  cised  by  American  courts  of  equity. 

Berry  v.  Williamson,  11  B.  Mon.  245,  the  occasions  for  it  must  be  extremely 
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tbat  the  statutory  abrogation  of  the  rule  in  Shelley's  case,  has 
removed  one  of  the  most  important  occasions  for  applying  the 
distinction  between  jBxecuted  and  executory  trusts  in  many  of 
the  American  states. 

§  1002.  Powers  in  Trust. — Analogous  to  trusts  proper,  but 
differing  from  them  in  one  essential  feature,  are  powers  in  trust. 
In  a  true  trust  the  legal  title  is  iiMind  by  its  creation  always  Tested 
in  the  trustee,  bat  to  be  held  for  the  benefit  of  the  beneficiary. 
In  a  trust  power,  as  distinguished  from  a  trust,  the  legal  title 
is  vested,  not  in  the  trustee,  but  in  a  third  person,  and  the 
trustee  has  authority  to  convey  or  dispose  of  the  property  to  or 
for  or  among  the  beneficiaries.  A  power  generally  is  an  author- 
ity given  to  A.  to  convey  or  dispose  of  an  interest  which  he 
does  not  himself  hold,  and  of  which  the  complete  legal  title  is 
vested  in  another  person,  B.^  Where  the  power  is  not  coupled 
with  a  trust,  A.  is  qlothed  with  a  complete  discretion  whether 
he  will  or  will  not  execute  it;  courts  of  equity  do  not  control 
that  discretion;  if  he  utterly  fails  to  make  any  appointment, 
they  do  not  relieve  the  expected  beneficiaries  to  or  among 
whom  the  disposition  might  have  been  made.  Where  the 
power  is  in  trust,  A.  may  have  some  discretion  with  respect  to  the 
mode  in  which  he  shall  exercise  it,  with  respect  to  the  amounts 
distributed  among  a  designated  class  of  beneficiaries,  and  the 
like;  but  he  has  no  discretion  as  to  whether  he  will  or  will  not 
exercise  it  at  all.  It  partakes  so  much  of  the  nature  of  a  trust, 
that  an  obligation  rests  upon  him,  and  an  equitable  right  is  held 
by  the  beneficiaries — a  right  which  equity  recognizes  and,  to  a 
cartain  extent,  protects;  so  that  if  A.  does  not  discharge  the 
duty  resting  upon  him,  a  court  of  equity  will,  to  a  certain  ex- 
tent, discharge  the  duty  in  his  stead.  A  trust  power  may  there- 
fore be  defined  as  follows:  It  is  an  authority  given  to  A.  to  dis- 
pose of  property,  of  which  the  legal  title  is  held  by  B.,  to  or 
among  a  specified  beneficiary  or  class  of  beneficiaries,  conferred 
in  such  terms  that  a  fiduciary  or  trust  obligation  rests  upon  A. 

rare.    Smith  v.  Blffe,  L.  R.,  20  Eq.  even  though  infant  children  of  the 

666,  668;  Wolterbeek  y.  Barrow,  23  grantor  were  beDeticiaries). 
Beav.  423;  Hobaon  v.  Ferraby,  2  Coll.       ^  There  are  various  species  of  powers 

412;    Harbidge  v.   Wogan,   5  Hare,  in  part  depending  upon  the  question 

258;  Torre  v.  Torre,    1  Sm.  &;  Giff.  whether  the  donee,  A.,  has  any  interest 

618;  Cogan  v.  Buffield,  L.  R.,  20  Eq.  in  the  property:  thus  he  might  have  a 

789;  Taggart  v.  Taggart,  1  Sch.  &  Lef.  life  estate  and  have  power  to  dispose  of 

84;  Warrick  v.  Warrick,  3  Atk.  291,  the  fee;  or  he  might  have  no  interest 

293;  see  Neves  v.  Scott,  9  How.  (U.  whatever,  and  be  clothed  with  a  naked 

S.)  196;  Gamsey  v.  Mundy,  24  N.  J.  power  to  dispose  of  property  entirely 

Eq.  243  (a  convevance  in  trust  was  held  by  another.    It  is  unnecessary  to 

set  aside  because  improvident,  etc.,  go  into  the  classification  of  powers. 

Vol.  11—36 
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to  make  tbe  disposiiioii,  although  he  may  be  clothed  with  some 
discretion  as  to  the  amounts  or  shares  which  he  shall  confer 
upon  tbe  individuals  constituting  a  class  of  beneficiaries,  or  even 
as  to  tbe  persons  whom  he  shall  select  from  the  class  to  reoeiTe 
the  entire  benefit.  On  the  other  hand,  the  beneficiaries  may 
be  80  specified  that  no  discretion  wiUi  respect  to  them  exists.^ 
When  tbe  trust  power  is  of  such  a  nature  that  the  donee-trustee 
is  authorized  to  dispose  of  the  property  among  a  class,  and  is 
clothed  with  a  discretion,  a  court  of  equity  will  not  interfere  to 
control  that  discretion  or  interfere  with  the  mode  of  exercising 
it,  if  he  does,  in  fact,  make  an  appointment.  If,  however,  tiie 
donee-trustee  fails  to  act  at  all,  and  makes  no  appointment,  it 
is  a  settled  rule  that  a  court  of  equity,  in  enforcing  the  power 
on  behalf  of  tbe  beneficiaries,  veill  always  decree  an  eqoal  dis* 
tribution  of  the  property  among  all  the  persons  constituting  the 
class.  In  New  Tork,  and  other  states  which  have  followed  the 
New  York  type  of  legislation,  the  subject  of  powers  in  trust  has 
assumed  a  considerable  importance.  The  statutes,  while  abolish- 
ing all  express  trusts,  with  few  specified  exceptions,  provide  that 
a  disposition  in  the  form  of  a  trust,  but  not  valid  as  a  true  trust 
under  the  statute,  may  still  be  valid  and  take  effect  as  a  power 
in  trust.  It  follows  that  every  kind  of  express  active  trust 
possible  under  the  former  system,  may  now  be  created  and 
made  effectual  as  a  power  in  trust.' 

'  In  the  leading  case  Brown  v.Hig^  389;  Salusbnry  y.  Denton,  3  K.  &  J. 

8  Ves.   5G1,  570,  Lord  Eldon  eaid:  529;  Minors  v.  Battison,  L.  R.,  1  App. 

"  There  are  not  only  a  mere  trust  and  Gas.  428;  Willis  v.  Kymer,  L.  &  7  CL 

a  mere  power,  but  there  is  also  known  D.  181  (the  trustee's  discretion);  Smith 

to  this  court  a  jwwer  which  the  party  v.  Bowen,  35  N.  Y.  83;  Whiting  v. 

to  whom  it  is  given  is  intrusted  and  Whiting,  4  Gray,  236,  240;  Chaae  v. 

required  to  execute;  and  with  regard  Chase,  2  Allen,  101;  Miller  v.  Meetch, 

to  that  species  of  power  the  court  8  Barr,  417;  Whitchurst  v.  Harker,  2 

considers  it  as  partaking  so  much  of  Ired.  £q.  292;  Withers  ▼.  Yeadon,  1 

the  nature  and  qualities  of  a  trust,  Kich.  Kq.  324;  Collins  v.  Carlisle,  7 

that  if  the  person  who  has  that  duty  B.  Mon.  13;  Gibbs  v.  Marsh,  2  Mete, 

imposed  upon  him  does  not  discharge  243.     In  many  of  the  English  eases 

it,  the  court  will,  to  a  certain  extent,  the  appointment  is  to  be  made  by  way 

discharge  the  duty  in  hia  own  room  of  a  testamentary  disposition,  and  the 

and  place.'*  beneficiaries  are  aidoa  after  the  death 

'  Harding  v.  Glyn,  1  Atk.  409;  2&q.  of  the  donee-trustee  without  miJcing 

Lead.  Cas.  1833,  1848,  1857  (4th  Am.  any  appointment.     Under  the  legi^- 

ed.);  Burrough  v.  Philcox,  6  My.  &;  Cr.  tion  of  American  states,  where  an  ex- 

72;  Grant  v.  Lynam,   4  Rnss.  292;  press  active  trust  takes  effect  only  as 

Penny  V.  Turner,  2  Phil.  493;  Fordyce  a  power  in    trust,  the   power  may 

V.  Bridges,  2  Id.  497;  Gough  ▼.  Bult,  clearly  be  enforced  irUtr  vivoa  against 

16  Sim.  45;  Brown  ▼.  Pocock,  6  Id.  the  trustee  himself,  imder  the  same 

257;  Croft  v.  Adam,  12Id.  639;Coley.  circumstances  in  which  a  true  trust 

Wade,  16  Ves.  27,  42;  Izod  v.  Izod,  32  might  be  enforced.    Examples  will  be 

Beav.  242;  He  White's  Trusts,  Johns,  found  post^  under  §  1003,  in  oonnection 

656;  Brook  v.  Brook,  3  Sm.  &  Giff.  280;  with  this  modem  legisliktion. 
Gude  V.  Wort^ngton^  3  0e  G.  &  Sm. 
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§  1003.  Legislation  of  Various  States. — Trusts  have  been 
regulated  and  limited  by  statute  in  several  of  the  leading  states, 
and  this  statutory  system  is  so  important  that  it  demands  a 
separate  notice,  and  at  least  a  general  de^qription.^    The  pre- 

'  R.  S.  of  N.  Y.,  Dt.  2,  tit.  2,  ch.  1,  with  the  corresponding  claases  of  the 
art.  2,  §45.  Uses  and  tmsts abolished,  Kew  York  statute:  (4)  To  receive  the 
except  as  herein  authorized.  §§46-49.  rents  and  profits  of  lands  and  to  ac- 
In  passive  trusts  by  will  or  deed  the  cumulate  the  same  for  the  benefit  of 
whole  estate  passes  directly  to  the  any  married  woman,  or  for  the 
beneficiary.  §  55.  Express  trusts  may  benefit  of  minora  during  their  mi- 
be  created  for  any  or  either  of  the  fol-  nority;  (5)  '  For  the  beneficial  in- 
lowing  purposes:  1.  To  sell  lands  for  terest  of  any  person  or  persons, 
the  benefit  of  creditors;  2,  To  sell,  when  such  trust  is  fully  expressed 
mortgage,  or  lease  lands  for  the  ben-  and  clearly  defined  upon  the  face 
efit  of  legatees,  or  for  the  purpose  of  of  the  instrument  creating  it,  sub- 
satisfying  any  charge  thereon;  3.  To  Ject  to  the  limitations  concerning 
receive  the  rents  and  profits  of  land,  the  suspension  of  the  power  of  alien- 
and  apply  them  to  the  use  of  any  per-  ation.  VoL  2,  p.  1326,  §  15.  The 
ton,  during  the  life  of  such  person,  or  power  of  alienation  can  only  be  sus- 
for  any  shorter  term,  subject  to  the  pended  during  two  lives  in  being,  as 
rules  concerning  the  suspension  of  the  m  New  York. 

power  of   alienation;  4.    To  receive        Witeonnn, — R.    S.,    Taylor's    ed. 

rents  and    profits  of  hmds,  and  to  (1872),  vol.  2,  p.  1129,  §  11.     The  ex- 

accumulate  the  same  for  the  benefit  of  press  trusts  authorized  are  identical 

minors,  for  and  during  their  minority,  with  those  of  the  Michigan  statute; 

§  60.   In  all  these  express  trusts  the  p.    1124,  §§  15,    16,  the  limitations 

whole  estate  is  vested  in  the  trustee;  upon  the  suspension  of  the  power  of 

'  the  beneficiary  takes  no  estate  in  the  aUenation  are  the  same  aa  in  New 

land,  but  only  the  right  to  enforce  a  York  and  Michigan, 
performance  by  the  trustee.    §  63.  In       MinnesoicL, — Crcn.    Stat.,    Young's 

the  third  and  fourth  classes,  the  ben-  ed.   (1878),  p.   553,  §  11.    The  four 

eficiary  can  not  assign,  or  in  manner  classes  of  express  trusts  of  land  au- 

dispose  of  his  interest;  §  65,  and  the  thorized  are  the  same  as  the   four 

trustee  is  also  unable  to  convey  his  in-  classes  of  the  New  York  statute.    To 

terest  if  the  trust  is  expressed  in  the  these  is  added;  (5)  To  receive  and  take 

instrument  from  which  ne  derives  his  charm  of  any  money,  stocks,  bonds, 

estate.    §§  75,  77,  78.    Express  trusts  or  viUQable  <»iattels  of  any  kind,  and 

not  valid  under  this  statute  are  valid  to  invest  and  loan  the  same  for  the  ben- 

and  effectual  as  powers  in  trust.  efit  of  the  beneficiaries  of  such  trust, 

In  the  same  chapter,  §§  1-21,  it  is  subject  to  the  control  of  the  courts 

provided  that  the  power  of  alienation  over  the  acts  of  the  trustee. 
*can  not  be  suspended  by  a  trust  or       California,— Civil  Ckxie.    The  gen- 

other  disposition,  longer  than  during  eral  system  is  the  same  as  thatd  New 

the  continuance  of  ttoo  lives  in  being  York.   §847.  No  trusts  permitted  ex- 

at  the  time  when  the  trust  or  other  oept  those  authorized.    §  863.  In  all 

disposition  commences.     The  forego-  express  trusts  the  whole  estate  vests  in 

ing   provisions,    concerning    express  the  trustee.     §  867.  The  beneficiary 

trusts,   relate   exclusively  to   trusts  may  be  restrained  from  disposing  of 

of  real  property.    Trusts  of  personal  his   interest.      §§  809,    879.    If   the 

property,  with  respect  to  their  form  trust  is  declared  in  the  conveyance  to 

and    kind    and    object,  are    not  re-  the  trustee,  every  act  or  transfer  of 

stricted,  except  that  they  are  all  sub-  his  in  contravention  of  the  trust  is 

ject  to  the  limitations  concerning  the  absolutely  void;  if  the  trust  is  not  so 

suspension  of  the  power  of  alienation,  declared,  it  is  invalid  as  against  a 

Michigan,  Comp.  Laws  (1871),  v.  2,  bona  fidt  purchaser  from  the  trustee, 
p.  1331.  The  system  is  substantially  The  express  trusts  authorized  are 
the  same  as  that  of  New  York,  with  somewhat  broader  than  those  of  the 
some  additions  to  the  express  trust  New  York  statute.  §857.  Thefollow- 
allowed.  §11.  The  following  express  ing  classes  of  express  trusts  are  author- 
trusts  are  authorized.  The  first,  ized:  (1)  To  sell  real  property  and 
second,  and  third  classes  are  identical  apply  or  dispose  of  the  proceeds  in 
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vailing  type  originated  in  New  Tork,  and  has  been  followed  in 
Michigan,  Wisconsin,  Minnesota,  California,  and  Dakota.  The 
important  and  distinctive  features  which  constitute  this  type, 
BO  far  as  it  deals  with  express  trusts  of  land,  are  the  following: 

(1)  All  uses,  and  all  express  pcissive  trusts,  and  all  express 
active  trusts,  except  certain  enumerated  kinds,  are  abolished. 

(2)  Certain  kinds  of  express  active  trusts  are  allowed,  wherein 
the  trustee  has  the  whole  estate  and  management,  and  the 
beneficiary  has  no  estate  equitable  or  legal,  but  only  the  right 
to  enforce  the  performance  of  the  trust  according  to  its  terms 
against  the  trustee.  These  permitted  species  are  all  made  sub- 
ject to  the  rules  concerning  perpetuities,  or  the  periods  during 
which  the  absolute  power  of  alienation  may  be  suspended.  (3) 
Trusts  of  personal  property  are  not  embraced  within  this  scheme, 
and  are  not  substantially  modified  or  limited,  except  that  thej 
are  subject  to  the  rules  concerning  perpetuities.  (4)  When  the 
trust  is  declared  in  the  instrument  by  which  the  estate  is  con- 
veyed to  the  trustee,  any  transfer  or  other  act  of  his  in  contra- 
vention of  the  trust  is  absolutely  void;  when  the  trust  is  not 
declared  in  that  conveyance,  it  becomes  inoperative  as  against 
a  bona  fide  purchaser  for  valuable  consideration  and  without 
notice  of  the  trust.  (5)  In  those  species  which  are  for  the 
permanent  benefit  of  the  beneficiary — that  is,  those  which  are 
not  trusts  to  sell  or  dispose  of  the  property — the  beneficiaiy 
either  is  or  may  be  made  unable  to  assign  or  transfer  his  in- 

accordance  with  the  instrament  creat-  Georgia. — ^Although  the  legislation 
ing  the  trust.  (2)  To  mortgage  or  of  this  state  does  not  follow  the  fore- 
lease  real  property  as  in  same  class  of  going  type,  the  code  contains  the  fol- 
the  New  York  statute.  (3)  To  re-  lowing  provisions,  which  may  limit 
oeive  the  rents  and  profits  of  real  the  extent  to  which  express  trusts  can 
property,  and  pay  them  to  or  apply  be  created.  Code  (1873),  p.  399, 
them  to  the  use  of  any  person,  whetner  §  2305.  "Estates  may  be  created* 
ascertained  at  the  time  of  the  crea-  not  for  the  benefit  of  the  grantee,  but 
tion  of  the  trust  or  not,  for  himself  or  for  the  use  of  some  other  person, 
for  his  family,  durins  the  life  of  such  They  are  termed  trust  estates.  No 
person,  or  for  any  shorter  time,  sub-  formal  words  are  necessary  to  create 
jcct  to  the  rules  concerning  the  sus-  such  an  estate.  Whenever  a  manifest 
pension  of  the  power  of  alienation;  intention  is  exhibited-  that  another 
(4)  To  receive  rents  and  profits  and  ]>erson  shall  have  the  benefit  of  the 
accumulate  the  same  for  mmors,  as  in  property,  the  grantee  shall  be  declared 
New  York.  §§715,716,722-726,771.  a  trastee.  §2306.  Trust  estates 
Suspension  of  the  power  of  alienation  may  be  created  for  the  benefit  of  any 
can  only  last  during  the  continuance  female,  or  minor,  or  person  mon  com- 
of  lives  in  being  (not  two  lives)  at  the  pos  mentis***  See  Gordon  v.  Green, 
creation  of  the  trust.  §  2220.  Ex-  10  Ga.  534;  Russell  v.  Kearney,  27 
press  trusts  of  personal  property  are  Id.  96;  Ingram  v.  Fraley,  29  Id.  553; 
allowed  for  any  purpose  for  which  a  Logan  v.  Goodall,  42  Id.  95;  Sutton 
contract  may  lawfully  be  made.  v.  Aiken,  62  Id.  733;  Coughlin  v. 
Daibofo.— Civil  Code  (cd.  of  1880),  Sei^,  53  Id.  250;  Adams  v.  Guerard, 
p.  243,  §282.  Identical  with  that  of  29  Id.  651;  Bowman  v.  Long,  26  Id. 
California.  142;  Boyd  v.  England,  56  Id.  598. 
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terest.    (6)  The  general  powers,  duties,  and  liabilities  of  the 
trustees  as  established  bj  the  doctrines  of  equity  jurisprudence 
are  not  otherwise  altered.     The  portions  of  this  system  which, 
relate  to  trusts  arising  by  operation  of  law — resulting  and  con- 
structive— will  be  described  in  a  subsequent  section. 

§  1004.  Judicial  Interpretation ;  Validity  of  Trusts.  —The 
following  are  among  the  most  important  results  of  the  judicial 
interpretation  given  to  these  statutory  provisions.  Since  all 
passive  trusts  of  land  are  abolished,  a  conveyance  or  devise  of 
real  property  to  A.,  merely  in  trust  for,  or  to  the  use  of  B., 
would  not  be  void,  but  would  vest  the  entire  estate  legal  and 
equitable  in  B.,  as  though  the  transfer  had  been  made  directly 
to  him;  and  the  same  effect  would  be  produced  if  the  grantor 
should  attempt  to  create  a  trust  upon  a  trust,  by  any  form  of 
limitation  to  A.  to  the  use  of  B.  in  trust  for  0.'  The  first  class 
of  express  trusts,  according  to  the  form  of  the  New  York  stat- 
ute, is  strictly  confined  to  sales  for  the  benefit  of  creditors;  by 
the  form  of  the  California  statute,  the  class  clearly  includes 
every  kind  of  active  trust  which  empowers  the  trustee  to  sell  or 
convey  the  trust  land.'  The  second  class  permits  a  trust  to 
mortgage  or  lease  lands,  and  with  the  money  raised  by  the 
mortgage,  or  the  rents  from  the  leasing,  to  pay  any  kind  of  tes- 
tamentary gift,  or  to  pay  off  any  incumbrance  which  may  be  on 
the  land,  but  not  for  the  purpose  of  paying  general  creditors.' 
The  third  class  authorizes  a  most  useful  kind  of  trust  in  marriage 

^  This  has  been  expressly  settled  in  362;  Pfttton  v.  Chamberlain,  44  Mich. 
Kew  York,  and  there  can  be  no  doubt  5;  Toms  v.  Williams,  41  Id.  552. 
that  the  same  result  would  take  place  '  In  New  York  a  trust  to  sell  for 
in  the  other  states.  Even  if  the  stat-  any  other  purpose  than  payment  of 
nte  of  uses  of  Hen.  VIII.  is  not  re-  creditors  is  void  aa  a  trust,  but  valid 
garded  as  re-enacted,  the  provisions  of  and  effectual  as  a  power  in  trust.  Sel- 
the  modem  statutes  abolishing  passive  den  v.  Vermilyea,  1  Barb.  58.  In 
uses  and  trusts  are  based  upon  the  California,  the  following  are  illustra- 
samc  policy  as  the  original  legislation,  tions:  Sale  for  benefit  of  creditors: 
And  smcethese  state  statutes  are  more  Grant  v.  Burr,  54  Cal.  298;  Bateman 
mandatory  in  their  language,  there  v.  Burr,  7  Pac.  L.  J.  274;  Gschwend 
seems  to  be  no  room  left  for  the  inter-  v.  Estes,  51  Cal.  134;  Sharp  v.  Good- 
pretation  which  permitted  a  passive  win.  51  Id.  219;  Tyler  v.  Granger,  48 
trust  to  be  created  by  means  of  a  Id.  259;  Thompson  v.  McKay,  41  Id. 
use  limited  upon  a  use.  Knight  v.  221,  230;  Learned  v.  Welton,  40  Id. 
Weatherwax,  7  Paige,  182;  Braker  v.  349;  Handley  v.  Pfister,  39  Id.  283. 
Deveraux,  8  Id.  513,  518;  Johnson  v.  For  benefit  of  legatees:  Estate  of  De- 
Fleet,  14  Wend.  176,  180,  per  Nelson,  laney,  49  Cal.  76,  86;  AuguisoUk  v. 
J.;  Rathbun  v.  Rathbun,  6  Barb.  98;  Amaz,  51  Id.  435,  438.  In  my  opin- 
Knickerbocker  Ins.  Co.  v.  Hill,  3  ion,  this  form  would  include  a  trust 
Hun,  577;  Rawson  v.  Lampman,  5  K.  simply  to  convey  the  land  to  some 
Y.  456;  Wright  v.  Douglass,  7  Id.  designated  person  or  class,  for  the 
564;  Astor  v.  L*Amoreux,  4  Sandf.  validity  of  tne  trust  can  not  depend 
5*24;  and  see  Hill  v.  Den,  54  Cal.  6;  upon  the  amount  of  the  proceeds. 
Wormouth  v.  Johnson,  8  Pac.  L.  J.  ^  Lang  v.  Ropke,  5  Sandf.  363. 
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and  family  settlements,  and  in  testamentary  proTisions  for  wid- 
ows and  children.  If  the  provisions  of  the  trust  unduly  suspend 
the  power  of  alienation,  it  is  Yoid.  It  should  be  observed  that 
attempted  trusts  not  valid  as  conforming  to  this  class,  may  be 
effectual  as  powers  in  trust.  ^  By  one  form  of  the  fourth  class  a 
trust  is  authorized  to  accumulate  income  for  the  benefit  of 
minors  in  being,  and  not  longer  than  during  their  minority; 
every  other  form  of  accumulation  is  prohibited.  By  the  other 
form  the  accumulation  is  permitted  for  the  benefit  of  married 
women  as  well  as  minors.' 

§  1005.  Interest,  Rights,  and  Liabilities  of  the  Benefi- 
oiary. — ^Although  the  beneficiary  in  all  these  classes  of  express 
trusts  takes  no  estate,  this  does  not  prevent  him  from  taking  or 
holding  the  estate,  or  being  vested  with  the  ultimate  estate,  after 
the  trust  is  ended.^  He  also  has  a  right,  a  thing  in  action;  and 
bow  far  this  is  assignable  or  may  be  reached  by  his  creditors, 
depends  upon  the  nature  and  particular  provisions  of  the  trust.* 

1  The  number  of  New  York  decis-  48  CaL  568;  Estate  of  Delaney,  49  Id. 

ions  concerning  this  species  is  great,  76. 

discassingand  settling  many  questions  'For  oonstmction,  see  Hawley  v. 
of  detail.  The  following  are  the  most  James,  16  Wend.  61;  Vail  v.  Vail,  4 
important:  Lorillard's  Case,  14  Wend.  Paige,  317,  328;  Morgan  v.  Masterton, 
265;  Hawley  v.  James,  16  Id.  61;  4  Sandf.  442;  Harris  v.  Ckrk,  7  N. 
Kane  v.  Gott,  24  Id.  641;  Hone's  Y.  242;  Eilpatrick  v.  Johnson,  15  Id. 
Ex'ra  V.  Van  Schaick,  20  Id.  564;  322;  Dodge  v.  Pond,  23  Id.  69;  G^- 
Moore  v.  Moore,  47  Barb.  257;  Burke  man  v.  R^dington,  24  Id.  9;  Toms  v. 
V.  Valentine,  52  Id.  412;  KiUam  v.  Williams,  41  Mich.  552.^ 
Alien,  Id.  605;  Leggett  v.  Perkins,  2  "Stevenson  v.  Lesley,  70  N.  Y.  512. 
N.  Y.  297;  Amory  v.  Lord,  9  Id.  403;  *  In  all  trusts  of  the  first  and  sccoud 
Savage  v.  Bumham,  17  Id.  561;  Beek-  classes,  where  a  fixed  sum  is  to  be 
man  v.  Bonsor,  23  Id.  298;  Downing  paid  to  the  beneficiary,  as  to  the  cred- 
v.  Marshall,  Id.  366;  Gilman  v.  B«d-  itor,  a  legatee,  etc.,  he  may  clearly  as- 
dinston,  24  Id.  9;  Everitt  v.  Everitt,  sign  his  right,  so  that  the  assignee 
29  Id.  39;  Post  v.  Hover,  33  Id.  593;  would  become  entitled  to  the  pay- 
Harrison  V.  Harrison,  36  Id.  543;  ment.  The  interest  of  the  beneficiary 
Schettlerv.  Smith,  41  Id.  328;  Maoice  in  these  kinds  is  also  plainly  subject 
V.  Manice,  43  Id.  303;  Vernon  t.  Ver-  to  be  reached  bv  his  creditors.  In 
non,  53  Id.  351 ;  Kiah  v.  Grenier,  56  trusts  of  the  third  and  fourth  classes. 
Id.  1^;  Heermans  v.  Bobertson,  64  even  without  any  statutory  prohibi- 
Id.  332;  Provost  v.  Provost,  70  Id.  tion,  it  seems  inconsistent  with  the 
141;  Stevenson  v.  Lesley,  Id.  512;  whole  scheme  that  the  rights  of  the 
Venlin  v.  Slocum,  71  Id.  345;  Garvey  beneficiary  should  be  assignable.  In 
V.  McDevitt,  72  Id.  556;  Low  v.  Har-  several  of  the  states  following  the  New 
mony.  Id.  408;  Moore  v.  Hegeman,  York  type,  his  power  to  assign  is  ex- 
Id.  376;  Heermans  v.  Burt,  78  Id.  pressly  taken  away;  in  GalifOTnia  he 
259;  Donovan  v.  Van  De  Mark,  Id.  may  be  restrained  from  assigning  by 
244;  Ireland  v.  Ireland,  84  Id.  321;  thetermsof  the  trust  (Civ.  Code,  §867). 
Delaney  v.  Van  Aulen,  Id.  16;  Toms  In  trusts  of  the  third  class,  to  re- 
T.  Williams,  41  Mich.  552;  Meth.  ceive  rents  and  profits  for  Hie  benefi- 
Church  etc.  v.  Clark,  Id.  730;  Lyle  v.  ciary,  if  there  is  no  valid  provision  for 
Burke,  40  Id.  499;  Smith  v.  Ford,  48  their  accumulation,  the  surplus  of  the 
Wise.  1 15;  Wliite  v.  Fitzgerald,  19  Id.  income  over  what  is  reasonably  neces- 
4S0;  Groodrich  v.  City  of  Milwaukee,  sary  under  all  the  circumstances  for 
24  Id.  422;  overruling  Marvin  v.  Tits-  his  support,  education,  etc.,  may  be 
worth,  10  Id.  320;  (Jutter  v.  Hardy,  reached  by  the  creditors  of  the  oeu- 
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The  entire  estate  is  Tested  in  the  trustee,  but  his  power  to 
make  a  valid  sale  and  conveyance  will  depend  upon  the  nature 
of  the  trust  and  the  form  of  the  instrument  by  which  it  is  de- 
clared.^ 


SECTION  ni. 

HOW  EXPRESS  TRUSTS  ARE  CREATED. 

ANALYSIS. 

§  1006.    Trusts  of  real  property;  statute  of  frauds;  writing  necessary. 
§1007.     Written  declaration  by  the  grantor;  ditto,   by  the  trustee; 

examples. 
11008.    Trusts  of  personal  property  may  be  created  verbally;  what 

trusts  are  not  within  the  statute. 
§  1009.     Words  and  dispositions  sufficient  to  create  a  trust;  examples. 
1010-1017.    Express  trusts  inferred  by  construction,  sometimes  improperly 

called  "implied  trusts." 
§  1011.     (1)  From  the  powers  giren  to  the  trustee. 
§  1012.     (2)  Provisions  for  maintenance;  examples. 
§  1013.    (3)  To  carry  out  purposes  of  the  will. 

efidarjr,  by  means  of  a  proper  equita-  McKay,  41  Id.  221,  230;  Sprague  t. 
ble  action.  The  trust  may  authorize  Edwards,  48  Id.  239;  Saunders  v. 
the  application  of  the  income  for  the  Bchnuelzle,  49  Id.  59.  In  trusts  of  the 
support  of  the  beneficiary's  family  as  other  kindJs,  the  trustee  has  no  author- 
well  as  of  himself;  in  such  a  case  only  ity  to  sell  or  convey.  Still  if  the  trust 
the  surplus  over  what  was  needed  for  is  not  declared  in  the  same  instrument 
both  could  be  reached.  It  is  also  by  which  the  land  is  conveyed  to  the 
settled  by  the  decisions  that  a  pro-  trustee,  a  purchaser  from  him  without 
vision  to  the  effect  that  the  rights  of  notice  of  the  trust,  and  for  a  valuable 
the  beneficiary  should  cease,  and  the  consideration,  takes  a  goo<l  title  freed 
trust  should  shift  on  behalf  of  another  from  the  trust;  a  purchaser  with 
person — e.  g.  the  beneficiary's  wife —  notice,  or  without  a  valuable  oonsid- 
m  case  a  jud^ent  was  recovered  eration,  takes  the  land  subject  to  the 
against  him,  or  m  case  his  interest  be-  trust,  and  becomes  himself  a  trustee, 
came  liable  to  the  claims  of  creditors,  Holden  v.  N.  Y.  &  Erie  B'k,  72  N. 
is  valid  and  operative.  See  Noyes  v.  Y.  286;  New  v.  Niooll,  73  Id.  127; 
lilakeman,3Sandf.  531;  6N.  Y.  667;  Griffin  v.  Bbmchar,  17  Cal.  70; 
Bramhall  v.  Ferris,  14  N.  Y.  41;  Thompson  v.  Toland,  48  Id.  99;  Sharp 
Graff  V.  Bennett,  31  Id.  9;  Campbell  y.  Goodwin,  51  Id.  219;  Scott  v.  Um- 
V.  Foster,  35  Id.  361;  Williams  v.  barger,  41  Id.  410;  Price  v.  Reeves, 
Thorn,  70  Id.  270;  81  Id.  381;  Cruger  38  Id.  457;  Lathrop  v.  Bampton,  31 
V.  Jones,  18  Barb.  467;  Genet  y.  Id.  17.  When  the  trust  is  declared 
Beekman,  45  Id.  382;  Kennedy  v.  in  the  same  instrument  by  which  the 
Nunan,  52  Cal.  326.  In  trusts  of  the  land  is  conveyed  to  the  trustee,  every 
fourth  class,  to  accumulate  for  the  sale  or  other  act  by  him  in  contraven- 
benefit  of  minors,  the  interest  of  the  tion  of  the  trust  is  absolutely  void;  a 
beneficiaries  is  clearly  beyond  the  purchaser  or  grantee  would  obtain  no 
reach  of  their  creditors  during  the  ex-  title  whatever.  Powers  v.  Bergen,  6 
istence  of  the  trust.  N.  Y.  358;  Belmont  v.  O'Brien,  12  Id. 

^  In  trusts  of  the  first  class,  being  394;  Smith   v.    Bowen,    35  Id.    83; 
e3q)res8ly  created  for  the  purpose  of  a   Briggs  v.  Palmer,  20  Barb.  392;  Cru- 
sale,  the  trustee  may  of  course  sell  and   cer  v.  Jones,  18  Id.  467;  Leitoh  v. 
convey  a  good  title;  see  Learned  v.    Wells,  48  Id.  637. 
Welttm,  A  Cal.   349;  Thompson  v. 
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§1014.     (4)  From  "precatory"  words;  Knight  v.  Knight;  examples. 

§  1015.  Modem  tendency  to  restrict  this  doctrine;  in  the  United 
States. 

§  1016.  What  intention  necessary  to  create  the  trust;  the  general  cri- 
terion; examples. 

§  1017.     Objections  to  the  doctrine. 

§  1006.   Trusts  of  Real  Property,  Statute  of  Frauds. — 

Before  the  statute  of  frauds  trusts  of  real  as  well  as  personal 
properly  could  be  created  or  declared — technically  averred 
— verbally.^  The  original  statute  of  frauds  provides  that ''all 
declarations  or  creations  of  trusts,  or  confidences  in  any  lands, 
tenements,  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law  enabled  to 
declare  the  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  Toid;"  also,  that  ''all  grants  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in  writing,  signed 
b}'  the  party  granting  or  assigning  the  same,  or  by  such  last 
will  or  devise  [as  mentioned  in  §  5],  or  else  shall  likewise  be 
utterly  void."  This  last  clause  refers  to  assignments  by  the 
ceslai  que  trust.  Analogous  statutes  have  been  enacted  in  the 
American  states.'  It  is  the  settled  doctrine,  in  interpreting 
this  legislation,  that  a  trust  of  land  need  not  be  created  nor 
declared  by  a  writing;  it  need  only  be  manifested  and  proved 
by  some  writing  duly  signed  or  subscribed  by  the  proper  party; 
and  as  a  consequence  this  written  evidence  may  be  a  separate 
instrument  either  simultaneous  with  or  subsequent  to  the  deed 
of  conveyance,  and  may  be  very  informal.' 

§  1007.   Written  Declaration  by  the  Grantor,  or  by  the 
Trustee. — The  written  evidence  of  the  trust  which  will  satisfy 

'  It  seems  however  that  this  power  of  a  particular  statute  are  radically  a 

of  declaring  a  trust  of  land  verbally  departure  from  the  origiual  type,  aud 

di(l  not  exist  when  the  land  was  con-  are  mandatory  in  form,  requiring  the 

veyed  bv  a  deed  absolute  on  its  face;  trust  to  be  creaied  by  the  conveyance 

only  applying  to  conveyances  by  feoff-  itself,  the  interpretation  adopted  by 

men t  without  a  deed.     See  Foray ce  v.  the  Ikglish  courts  prevails  through  the 

Willis,  3  Bro.  Ch.  577,  587;  Adlington  American  states;  the  various  statutes 

V.  Cann,  3  Atk.  141,  149,  151;  Oster-  are  regarded  as  substantially  the  same, 

man  v.  Baldwin,  6  Wall,  116;  Murphy  Perry  on  Trusts,  §  81. 
V.  Hubert,  7  Barr,   420;  Sheltou  v.       'Forsterv.  Hale,  3  Ves.  696;Denton 

Shelton,  5  Jones'  £q.  292;  Anding  v.  v.  Bavies,  18  Id.  499,  503;  Ambrose 

Davis,  38  Miss.  574;  but  see  Dean  v.  v.  Ambrose,  1  P.  Wms.  322;  Davies 

Bean,  6  Conn.  285.  v.  Otty,  33    Beav.  540;  Gardner  v. 

2  29  Car.  II.,  ch.  3,  §§  7,  8,  9.     The  Rowe,  2  S.  &  S.  346;  5  Russ.  258; 

§  5  referred  to  in  the  clause  above  Smith  v.  Matthews,  3  De  G.  F.  &;  J. 

quoted,  prescribed  the  mode  of  execu-  139;  Movan  v.  Hays,    1  Johns.  Ch. 

ting  a  will  of  land.    The  American  339,  342;  Pinney  v.  Fellows,  15  Vt. 

statutes  differ  considerably  from  the  525;  Sime  v.  Howard,  4  Nev.  473, 

English,  and  among  themselves,   in  483;   Flagg  v.  Mann,  2  Sumn.  48G; 

their  language.    Stil^  unless  the  terms  Cornelius  v.  Smith,  55  Mo.  528. 
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the  statute,  may  come  from  the  grantor — the  one  who  intends 
that  a  trust  shall  be  created  for  a  certain  beneficiary,  or  from 
the  trustee — the  grantee  to  whom  the  land  is  conveyed  for  the 
purposes  of  the  trust,  but  not  from  the  cestui  que  trust.  The 
grantor  may  declare  the  trust  in  the  will  or  the  deed  by  which 
the  land  is  conveyed  or  devised,  or  in  an  instrument  separate 
and  distinct  from  the  conveyance;  or  he  may  declare  himself  a 
trustee  and  that  he  holds  the  land  in  trust,  without  conveying 
the  legal  title.'  When  the  trust  is  not  created  in  and  by  the  in- 
strument of  conveyance,  it  may  be  sufficiently  declared  and 
evidenced  by  the  trustee  to  whom  the  land  is  conveyed,  or  who 
becomes  holder  of  the  legal  title;  and  this  may  be  done  by  a 
writing  executed  simultaneously  with  or  subsequent  to  the  con- 
veyance, and  such  writing  may  be  of  a  most  informal  nature.' 

^Patton  V.  Beecher,  62  Ala.  579  (an  ft  J.  164;  Johnson  v.  Ronald,  4  Monf. 

express  trust  can  not  be  created  by  77;  Skipwith's  ExV  v.  CuDningbam, 

parfil  on  a  deed  absolute  on  its  face);  8  Leigh,  271  (the  cestui  que  trust  need 

Wallace  v.  Wainwright,  87  Pa.  St.  not  join  in  executing  the  writing); 

263;  Hearst  v.    Pujol,  44  Cal.  230,  Keid    v.    Beid,    12   Rich.   Eq.   213; 

235;    Miles   v.  Thome,   38  Id.   335;  Gibson  v.  Foote,  40  Miss.  788;  Kings- 

Taylor  V.  Sayles,  57  N.  H.  465;  Barnes  bury  v.  Bnniside,  58  111.  310;  Sime  v. 

V.  Taylor,  27  N.  J.  Eq.  259;  Tanner  Howard,  4  Nev.  473,  482.     Thegrant- 

V.  Skinner,  1 1  Bush,  120  (a  party  de-  or  may  declare  the  trust  by  an  instni- 

claring  himself  a  trustee);  Urann  v.  ment  separate  from  the  conveyance 

Coates,  109  Mass.  581  (a  memorandum  to    the    trustee.      Wood  v.   Cox,   2 

signed  by  a  decedent  not  addressed  to  My.  &;  Cr.  684  (a  separate  testament- 

any  person,  found  among  his  papers,  ary    paper);    Smith  v.   AttersoU,    1 

a  sufficient  declaration  of  trust  with  Russ.  &6  (a  paper  accompanying  a 

respect  to  certain  land,  constituting  will  although  not  duly  executed  as  a 

him  a  trustee);  Lynch  v.  Clements,  will;86epereo7i£raLynch  v.  Clements, 

24  N.   J.  £q.  431  (while  a  grantor  supra);  Inchiquin  v.  French,  1  Cox, 

may  declare  a  trust  in  a  separate  in-  1;  but  the  separate  instrument  must 

strument  accompanying  the  deed,  a  be  contemporaneous  with  the  convey- 

testator  who  devises  land  can  not  de-  ance,  or  a  part  of  the  same  single 

clare  a  trust  in  a  valid  manner  bv  transaction;  where  the  title  has  been 

means  of  a  separate  writing  which  vested  in  a  firrantee,  his  rights  can  not 

is  not  duly  executed  with  the  formali-  be    defeated    bv  a   subsequent   and 

ties  required  for  the  execution  of  a  wholly  independent  act  of  the  grantor, 

will,  even  though  the  writing  is  re-  Adlington  v.  Cann,  3  Atk.  141,  145; 

f erred    to   in    the  will);    Homer  r.  Crabbv.  Crabb,  1  My.&K.  511;Kilpin 

Homer,  107  Mass.  82  (a  mere  mem-  v.  Kilpin,  1  Id.  520,  532;  De  Lanrencel 

orandum  in  a  ledger  is  not  sufficient);  v.  De  Boom,  48  Cal.  581;  Chapman  v. 

Bragff  y.  Panlk,  42  Me.  502;  Bates  v.  Wilbur,  3  Greg.  326;  Bennett  v.  Ful- 

Hurd,  65  Id.  180;  McClellan  v.  Mc-  mer,  13  Wright,  155;  Brown  v.  Brown, 

Clellan,  65  Id.  500;  Packard  v.  Putnam,  12  Md.  87. 

57  N.  H.  43;  Faxon  v.  Folvey,  110  ' Letters,  recitals,  memoranda,  etc., 

Mass.  392;  Mo  van  v.  Hays,  1  Johns,  have  been  held  sufficient  evidence  of 

Ch.  339;  Gomez  v.  Tradesmen's  B'k,  4  a  trust.     Smith  v.  Matthews,  3  De 

Sandf.  102,  106;  Harrison  v.  McMen-  G.  F.  &  J.  139;  Gardner  y.  Rowe, 

nomy,  2  Edw.Ch.  251;  Wright  V.Doug-  2  S.  &  S.  346;  5  Russ.  258;  Dale  v. 

lass,  7  N.  Y.  564;  Cook  v.  Barr,  44  Id.  Hamilton,   2  Phil.    266;    Forster  v. 

156;    Duffy   v.    Masterson,    44    Id.  Hale,  3  Ves.  696;  Union  Mut.  Ins. 

557;    Bemen    v.    Berrien,  3  Green  Co.  v.  dJampbell,  95  111.  267  (notice 

Ch.  37;  Ivory  v.  Burns,  56  Pa.  St.  in  writing  given  by  the  grantee  stat- 

300;  Raybold  v.  Raybold,  8  Harris,  ing  that  the  property  in  fact  belonged 

308;  Maccubbin  v.  Cromwell,  7  Gill  to  certain  named  beneficiaries,  a  suf- 
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The  trustee's  acceptance  of  the  trust  may  be  express  by  his 
executing  the  conveyance  or  other  instrument,  or  by  aasentiag 
to  the  will;  or  it  may  be  inferred  from  hia  dealing  with  the 
property;  and  prima  facie  he  is  presumed  to  accept.'  An  ao- 
o^»tance  by  the  trustee  is  necessary  in  order  to  bind  him,  but 
not  in  order  to  validate  the  tmsi.  JL  refusal  to  accept  or  dis- 
claimer frees  the  trustee  named  from  any  duty  to  act  under  the 
trust,  but  the  rights  of  the  beneficiary  do  not  depend  upon  his 
acceptance.  A  court  of  equity  never  suflEers  an  express  trust  to 
fail  from  want  of  a  trustee.' 

§  1008.    Trusts  of  Peisonal  Property  may  be  Created 
y^bally. — The  provisions  of  the  statute  of  frauds  apply  to 

ficient  declaration  of  traat);  Rogers  Ivory  v.  Bams,  5  6  Pa.  St.  300.  Even 
Locomotive  etc.  Works  v.  Kelly,  19  where  there  has  been  no  other  writing. 
Htm,  399  (receipt  by  a  bank  that  the  admissions  by  a  party  defendant 
money  deposited  was  in  trust  for  in  an  answer  in  chancery  m&y  be  a 
specined  purjposes);  Bates  v.  Hurd,  05  sufficient  declaration  of  trost;  Pattern 
Me.  180  (a  distinct  written  statement  v.  Chamberlain,  44  Mich.  5;  Broadmp 
specifying  the  terms  of  the  trust,  and  v.  Woodman,  27  Ohio  St.  553;  Mo- 
the  parties  to  it,  subscribed  by  the  Laurie  v.  Partlow,  53  111.  340;  Cozine 
trustee,  whether  addressed  to  or  de-  v.  Graham,  2  Paiore,  177;  Maocubbin 
liyered  to  the  cfstui  qua  truH  or  not,  or  v.  Cromwell,  7  Gill  &  J.  157,  164.  As 
whether  intended  to  be  evidence  of  the  to  the  def endant*B  denial  of  the  alleged 
trust  or  not  when  made,  is  a  sufficient  parol  agreement,  or  his  express  plead- 
declaration);  McClellan  v.  McClellan,  mgof  the  statute,  in  his  answer,  see 
65  Me.  500  (it  is  sufficient  that  a  Ontario  B*k  v.  Root,  3  Paige,  478; 
trust  is  declared  by  a  writing  sub-  Dean  v.  Dean,  1  Stockt.  Qi.  425; 
scribed  by  the  trustee  subsequent  to  Wolf  v.  Corby,  30  Md.  356,  360;  Bli- 
the conveyance);  De  Laurenoel  v.  De  linffslea  v.  Ward,  33  Md.  4S,  51;  Allen 
Boom,  48  Cal.  581  (testator  devised  v.  Chambers,  4  Ired.  £q.  125. 
land  to  A.  on  the  face  of  the  wiU  ab-  '  Montford  ▼.  Cadogan,  17  Ves.  485, 
solutely;  on  the  same  day  the  will  489;  19  Id.  635,  638;  Urch  v.  Walker, 
was  executed,  testator  wrote  a  letter  3  My.  &  Cr.  702;  Kirwan  v.  Daniel» 
to  A.,  stating  that  the  devise  was  on  5  Hare,  493;  Eyrick  v.  Hetrick,  13 
trust  for  certain  purposes  which  were  Pa.  St.  488, 493;  Flint  v.  Clinton  Co., 
sufficiently  specined;  afterwards,  and  12  N.  H.  430,  432;  Lyle  v.  Burke,  40 
during  testator's  life-time.  A.,  in  Mich.  499;  Hearst  v.  Pujol,  44  Cal. 
writing,  acknowledged  the  letter,  ao-  230,  235. 

cepted  the  trusts,  and  promised  to       '  Whether  the  want  arises  from  the 

carry  them  out.    Held,  that  the  ex-  fact  that  no  trustee  was  named,  or 

press  trust  was  declared  and  A.  took  from  the  trustee's  refusal  to  act,  or 

the  land  as  a  trustee);  Tanner  v.  Skin-  from  other  cause,  the  court  wiU  ap- 

ner,  11  Bush,  120  (explicit  statement  point  a  trustee,  or  will  treat  the  per> 

by  a  party  declaring  himself  a  trustee);  son  in  whom  the  legal  title  is  vested 

Moore  v.  Pickett,  62  111.  158  (letter  as  a  trustee.    King  v.  Donnelly,  5 

written  by  the  trustee;  and  the  lands  Paige,  46;  Cushney  v.  Henry,  4  Id. 

mentionea  in  the  letter  as  affected  345;  Shepherd  v.  McEvers,  4  Johns, 

by  the  trust  may  be  identitied  by  Ch.  136;  Crocberon  v.  Jaques,  3  Edw. 

evidence  of  the  surrounding  circum-  Ch.  207;  De  Barante  v.  Gott,  6  Barb, 

stances);  Kingsbury  ▼.  Bumside,  58  492;  Griffith's  Adm'r  v.  Griffith,  5  B. 

111.  310  (by  letter  of  trustee);  Johnson  Mon.  113;  Furman  v.  Fisher,  4  Coldw. 

V.  Deloney,  35  Tex.  42  (the  same);  626;  Peter  v.  Beverly,  10  Peters,  532; 

Phelps  v.  Seely,  22  Gratt.  573  (the  Druid  Park  etc.  Co.  v.  Oettinger,  53 

same);  Baldwin  v.  Humphrey,  44  N.  Md.  46;  Adams  v.  Adams,  21  WalL 

Y.  609  (grantees  declaring  themselves  185  (the  trustee's  refusal  to  accept 

trustees    by  a   written    Mpreement);  does   not    impair    the    beneficiary*^ 

Packard  v.   Putnam,  57  N.  H.  43;  rights). 
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Chattels  real;^  bat  not  to  money  secured  by  mortgages  and  other 
charges  upon  land.'  Nor  does  the  statute  extend  to  trusts  of 
pure  personalty;  and  such  trusts  may  therefore  be  created,  de- 
claredy  or  admitted  verbally,  and  proved  by  parol  evidence; 
although  the  consensus  of  authorities  demands  clear  and  une- 
quivocal evidence.*  Trusts  which  arise  by  operation  of  law — 
resulting  and  constructive  trusts— are  in  express  terms  excepted 
from  the  statute. 

§  1009.  Words  or  Dlsposltloiui  Sufficient  to  Create  a 
Trust. — What  words  or  dispositions  either  in  the  written  or  the 
verbal  declaration,  do  or  do  not  operate  to  create  a  trust?  It 
is  assumed  in  the  present  discussion  that  the  property  is  directly 
conveyed  to  or  is  held  by  the  person  alleged  to  be  a  trustee.  In 
the  first  place,  all  has  already  been  shown,  a  mere  voluntary 
promise  to  give  property  in  trust  does  not  create  a  trust,  nor 
any  right  which  a  court  of  equity  will  enforce.*    In  the  second 

^  Forster  v.  Hale,  3  Ves.  696;  Kid-  policy  of  insurance  on  his  own  life  in 

die  y.  Emerson,  1  Vem.  108.  name  of  his  daughter  B.  and  on  the 

^  Benbow  v.  Townsend,  1  My.  &K.  face  of  it  in  her  favor;  a  verbal  agree- 

506;  Bellasis  v.   Ck>mpton,   2  Vem.  men t. was  made  that  she  should  nold 

294.  it  in  trust  for  all  A.*8  children:  Held, 

'  McFadden  v.   Jenkyns,    1    Phil,  that  a  valid  trust  was  created — a  very 

153,    157;    Hawkins  v.   Gkirdiner,  2  instructive  case);  Eaton  v.  Cook,  25 

Sm.  &  Giff.  441,  451;  Clapp  v.  Em-  N.  J.  Eq.  55  (an  oral  direction  by  a 

ery,  98  111.  523  (a  son  collected  and  creditor  to    his  debtor  to   hold  the 

invested  in  his  own  name  money  of  money  due  in  trust  for  A.  creates  a 

his  mother,  held  his  parol  statement  valid  trust  in  favor  of  the  donee  A.); 

showed  a  trust,  and  not  a  mere  loan);  Hooper  v.  Holmes,  3  Stockt.  Ch.  122; 

Hon  v.  Hon,  70  Ind.    135  (trust  in  Kimball  v.  Morton,  1  Halst.  Ch.  26,31; 

personal  property  created  verbally);  Barkley  v.  Lane's  Ex*r,  6  Bush,  687; 

Keiff  V.  Horst,  52  Md.  255  (a  son-in-  Higgenbottom  v.  Peyton,  3  Rich.  Eq. 

law  receiving  money  from .  his  father-  398 ;  Maffitt's Adm*r  v.  Rynd,  69  Pa.  St. 

in-law  verbally  agreed  to  hold  it  and  380  (although  upon  a  conveyance  of 

also  another  sum  previously  received,  land  a  verbal  declaration  of  trust  in 

in  trust  for  his  own  children,  held  a  f  !ivor  of  the  grantor  or  other  person  is 

trust  was  impressed  on  both  sums);  void  under  the  statute,  yet  such  a  ver- 

Davis  v.  Cobum,  128  Mass.  377   (a  bal  declaration  by  the  grantee  after  a 

trust  in  personal    property  may  be  conversionof  the  land  into  money,  ere- 

shown  by  parol  evidence);  Chace  v.  ates  a  valid  trust  with  r^pect  to  the 

Chapin,    130  Mass.    128  (the  same);  proceeds).     See  Lister  v.  Hodgson,  L. 

Gadsden  v.  Whaley,  14  S.  0.,  210  (a  R.,  4  Eq.  30. 

person  may  create  a  trust  in  personal  *  Young  v.  Young,  80  N.  Y.  422; 

property  by  verbally  declaring  him-  Estate  of  Webb,  49  Cal.  541 ;  and  see 

self  a  trustee  for  the  donee;  no  par-  an/«,  §§  997,  998,  under  head  of  '*  vol- 

ticular  form  of  words  is  necessai^,  untsuy  trusts."    On  the  same  prinoi- 

and  the  trust  Tuay  be  proved  by  cir-  pie,    a   mere     unfinished,     inchoate 

cumstances  as  well  as  oy  direct  evi-  purpose  expressed,  does  not  create  a 

dence  of  the  declarations);  Ray  v.  trust,  Bay  ley  v.   Bouloott,   4  Russ. 

Simmons,  11  R.  I.  266  (an  owner  of  345;  Donohoe  v.  Conrahy,  2  Jo.  &  Lat. 

personalty  may  verbally  declare  that  688,  694;  Dellinger's  Appeal,  71  Pa. 

ho  holds  it  in  trust  for  another;  e.  e.,  St.  425;  nor  the  mere  expression  that 

A.  depositing  money  in  a  bank  in  his  the  property  was   **  intended"  for  a 

own  name  may  orally  declare  that  he  certain  person;  Hays  v.  Quay,  68  Pa. 

holds  it  as  trustee  for  B.);  Silvey  v.  St.  263. 
Hodgdon,  52  CaL  363  (A.  took  out  a 
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place,  no  precise  form  of  words  is  necessary  to  create  a  tmst, 
but  the  intention  must  be  clear.  The  fact  that  a  trust  of  lands 
is  created  must  not  onlj  be  manifested  and  proved  bj  a  writing 
properly  executed,  but  it  most  also  be  manifested  and  proved 
by  such  a  writing  what  the  trust  is.  The  declaration  of  trnst, 
whether  written  or  oral,  must  be  reasonably  certain  in  its  mate- 
rial terms;  and  this  requisite  of  certainty  includes  the  subject- 
matter  or  property  embraced  within  the  trust,  the  beneficiaries 
or  persons  in  whose  behalf  it  is  created,  the  nature  and  quan- 
tity of  interests  which  they  are  to  have,  and  the  manner  in 
which  the  trust  is  to  be  performed.  If  the  language  is  so 
vague,  general,  or  equivocal,  that  any  of  these  necessary  ele- 
ments of  the  trust  is  left  in  real  uncertainty,  then  the  trust  must 
fail.^    No  particular  technical  words  need  be  used;  even  the 

^  It  does  not  follow  that  the  grantee,  31  Ark.  580  (express  words  not  neces- 
devisee,  or  legatee  takes  the  property  sary,  the  intention  to  be  gathered  from 
abeolutelv  free  from  the  trust  in  such  the  whole  inatrament);  Smith  v. 
case:  if  tne  trust  attempted  to  be  cre>  Bowen,  35  N.  Y.  83  (the  words  "  all 
ated  fails  for  reason  of  uncertainty,  and  my  estate,  both  real  and  personal,  I 
the  instmmentshows  an  intention  that  give  to  my  wife,  to  be  used  and  dia- 
the  immediate  donee  was  not  to  take  posed  of  at  her  discretion  for  the  ben- 
and  hold  the  beneficial  interest,  then  efit  of  herself  and  ray  daughters  M. , 
a  trust  results  to  the  donor  (see  post^  L.,  and  A.,*'  held  to  create  a  trust  in 
§  1032).  ELnight  v.  Boughton,  11  CH.  favor  of  the  daughters  with  respect  to 
&  Fin.  513;  Smith  v.  Matthews,  3  De  three  fourths  of  the  property);  Zuver 
6.  F.  &  J.  139;  Briggs  v.  Penny,  3  v.  Lyons,  40  Iowa,  610  (a  trust  to  A 
Macn.  G.  546;  Williams  v.  Williams,  for  life  and  after  his  death  the  title  in 
1  Sim.,  N.  S.,  358;  Reeves  v.  Baker,  fee  to  vest  in  his  heirs,  creates  a  trust 
18  Beav.  372;  Stubbs  v.  Sargon,  2  estate  in  A.  during  his  life,  and  re- 
Keen,  255;  Cruwys  v.  Colman,  9  Ves.  mainder  in  fee  to  his  heirs,  contrary  to 
319,  323,  per  Sir  Wm.  Grant;  Steere  v.  the  rule  in  Shelley's  Case);  McElroy  v. 
Steere,  5  Johns.  Ch.  1;  Porter  v.  B*k  McElroy,  113  Mass.  509  (where  a  deed 
of  Rutland,  19  Vt.  410;  Carpenter  v.  to  A.  expressly  creates  a  tmst  in  favor 
Cushman,  105  Mass.  417,  419;  Inhab.  of  K,  the  habendum  clause  and  the 
of  Freeport  v.  Bartol,  3  Greenl.  340;  covenants  do  not  necessarily  limit  the 
Brown  v.  Combs,  5  Dutch,  36;  Harris*  interest  of  the  cestui  que  trust,  nor  give 
Ex'rs  V.  Bamett,  3  Gratt.  339;  Rut-  any  beneficial  interest  to  the  grantee 
ledge  V.  Smith,  1  McCord  Eq.  119;  A.)  Under  the  peculiar  law  of  Penn- 
Norman  v.  Bamett,  25  Miss.  183;  sylvania,  an  express  trust  can  not  be 
Mercer  v.  Stark,  1  Sm.  &  Mar.  Eq.  effectively  created  in  behalf  of  a  woman, 
479;  Barkley  v.  Lane's  Ex*r,  6  Bush,  unless  she  is  married,  or  unless  it  is 
587;  Slocum  v.  Marshall,  2  Wash,  created  in  contemplation  of  her  mar- 
C.  C.  397;  Russell  v.  Switzer,  63  riage.  Snyder's  Appeal,  92  Pa,  St. 
Ga.  711  (certainty  necessary);  Hill  604;  Pickering  v.  Coated,  10  Phil«i. 
V.  Den,  54  Cal.  6  (a  conveyance  by  A.  65;  Ash  v.  Bowen,  Id.  96.  No  tmst 
to  himself  and  his  brother  jointly  as  will  be  created  where  the  property  to 
trustees  for  A.'s  children);  Smith  v.  be  the  subject-matter  is  left  uncertain. 
Ford,  48  Wise  116  (tmst  created  bv  Bardswell  v.  Bardswell,  9  Sim.  319; 
express  words  on  behalf  of  grantor  s  Winch  v.  Bmtton,  14  Id.  379;  Fox  v. 
wife  and  children);  Chili  First  Pres.  Fox,  27  Beav.  301;  Lechmere  v.  Lavie, 
Soc.  V.  Bowen,  21  Hun,  389  (no  valid  2  My.  k  K.  197;  Cowman  v.  Harrison, 
trust  without  a  certain  beneficiaiy);  10  Hare,  234;  Palmer  v.  Simmonds,  2 
Wallace  v.  Wainwright,  87  Pa.  St.  Drew.  221 ;  nor  where  the  objects  are 
263  (a  tmst  exists  where  the  legal  es-  left  uncertain.  Green  v.  Marsden,  1 
tate  is  in  one  person  and  the  equitable  Id.  646;  White  v.  Briggs,  2  Phil.  583. 
in  another);  Cockrell  v.  Armstrong,  '*  Trust"  and  '*  trustee"  not  essential, 
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words  **  trust"  or  **  trustee"  are  not  essential;  any  other  words 
which  unequivocally  show  an  intention  that  the  legal  estate  was 
vested  in  one  person,  but  to  be  held  in  some  manner,  or  for  some 
purpose  on  behalf  of  another,  if  certain  as  to  all  other  requi- 
sites, are  sufficient.  On  the  other  hand,  if  the  words  **  trust" 
or  "  trustee"  are  employed,  they  do  not  necessarily  show  an  in- 
tention to  create  or  declare  a  trust.  It  sometimes  happens  that 
an  express  trust  arises,  not  from  any  definite  words,  but  from 
the  entire  dispositions  contained  in  the  will,  deed,  or  other  in- 
strument, or  from  a  construction  of  all  its  terms.  Some  exam- 
ples of  such  trusts,  both  in  real  and  in  personal  property,  are 
given  in  the  foot-note  as  illustrations.' 

but  their  omission  might  be  a  strong  erty.  Janes  v.  Throckmorton,  7  Pac. 
evidence  of  the  intention.  King  v.  L.  J.  242  (an  incumbered  estate  being 
Denison,  1  V.  &  B.  260, 273;  Crockett  conveyed  to  A.,  in  consideration 
V.  Crockett,  1  Hare,  451;  Raikes  v.  thereof  he  gave  a  written  agreement 
Ward,  Id.  445;  Jubber  v.  Jubber,  9  whereby  he  covenanted  that  he  would 
Sim.  503;  Inderwick  v.  Inderwick,  13  pay  off  the  indebtedness  out  of  the 
Id.  652;  Bibby  v.  Thompson,  32  Beav.  estate,  and  if  any  money  or  land  re- 
646;  Porter  v.  B*k  of  Rutland,  19  Vt.  maiued  after  payment  of  all  the  in- 
410;  Aynesworth  v.  HaMeman,  2  Duv.  debtedness,  he  would  convey  one  fifth 
565,  571 ;  Tobias  v.  Kelchum,  32  N.  Y.  part  thereof  to  B. :  Held,  that  a  trust 
319,  327,  328;  Smith  v.  Bowen  35  Id.  was  created  in  favor  of  B.,  and  A. 
83;  Sheets*  Estate,  52  Pa.  St.  257,  266;  having  freed  the  estate  from  the  in- 
and  "trust"  or'*  trustee"  do  not  always  cumbrances,  and  obtained  a  clear  title 
show  a  trust.  Brown  v.  Combs,  5  in  liimself ,  that  he  held  the  land  sub- 
Dutch.  36;  Att'y-gen.  v.  Merrimack  M.  ject  to  a  trust  in  B.*s  favor  with  re- 
Co.,  14  Gray,  586,  612;  Selden's  Ap>  spect  to  one  fifth  thereof);  Wormouth 
peal,  31  Conn.  548;  Freedley's  Appeid,  v.  Johnson,  8  Pac.  L.  J.  362;  Taft  v. 
60  Pa.  St.  344;  Richardson  v.  Ingles-  Taft,  130  Mass.  461  (testator  devised 
by,  13  Kich.  £q.  69;  Eldridge  v.  The  land  to  his  daughter  with  full  power 
See  Yup  Co.,  17  Cal.  44.  Sir  Wm.  to  dispose  of  the  whole  or  any  part 
Grant  said  in  Cruwys  v.  Colman,  9  or  any  of  the  proceeds,  to  devote  the 
Ves.  319,  323,  that  three  things  are  in-  income,  etc.,  to  the  maintenance  and 
dispensable  to  constitute  a  valid  trust:  support  of  herself  and  her  children, 
(I)  Sufficient  words  to  raise  it;  (2)  and  if  any  portion  of  the  estate  was 
a  definite  subject;  and  (3)  a  certain  or  undisposed  of  during  her  life  or  by 
ascertained  object.  It  is  the  well-  her  last  will,  the  same  was  to  be  held 
settled  rule  that  although  the  purpose-  for  her  children  until  they  became  of 
to  create  a  trust  is  evident,  stiU  where  age  and  then  paid  to  them :  Held,  that 
tiie  terms  of  its  creation  are  so  vague  no  trust  was  created  in  favor  of  the 
and  indefinite  that  a  court  of  equity  children;  but  they  took  contingent  re- 
can  not  clearly  ascertain  either  the  mainders);  Toms  v.  Williams,  41 
objects  or  the  persons  who  are  to  take,  Mich.  552;  Ferry  v.  Liable,  31  N.  J. 
the  trust  will  be  held  to  fail,  and  the  £q.  566  (a  testator's  direction  to  his 
property  will  fall  into  the  general  executors  to  continue  his  business, 
fund  of  the  author.  Power  v.  Cassi-  creates  a  trust  estate);  Donovan  v. 
dy,  79  N.  Y.  602,  609,  per  MiUer,  J.;  Van  De  Mark,  78  N.  Y.  244;  Verdin 
Fowler  v.  Garlike,  1  Russ.  &  M.  232;  v.  Slocum,  71  Id.  345;  Low  v.  Har- 
Stubbs  V.  Sargon,  2  Keen,  255;  3  My.  mony,  72  Id.  408;  Vernon  v.  Vernon, 
&  Cr.  607;  Wood  v.  Cox,  2  Id.  684;  53  Id.  351  (trusts under  N.  Y.  statute); 
AVheelerv.  Smith,9How.  (U.  S.)66,  Smith  v.  Bowen,  35  Id.  83;  Whit- 
79.  This  requisite  applies  with  spe-  comb  v.  Cardell,  45  Vt  24.  Exam- 
cial  force  to  private  trusts;  public  or  pies  of  trusts  of  personal  property, 
charitable  trusts  are  governed  by  a  Trust  created,  or  not,  of  money  de- 
much  less  stringent  rule.  posited  in  a  bank.  Stone  v.  Bishop, 
» Examples  of  trusts  of  real  prop-  4  Cliff.  C.  C.  593;  Weber  v.  Weber, 
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§  1010.    Express  Trusts   loferxed   by  Construotion.^ 

There  is  another  important  class  of  express  trusts,  which  are 
not  directly  and  expressly  declared  by  the  terms  of  the  instra- 
ment,  but  which  are  inferred  by  a  construction  of  all  the  terms 
and  dispositions.  They  are  all  cases  where  the  court  infers 
that  it  was  the  intention  of  the  party  to  create  an  express  trust 
for  some  purpose,  although  he  has  not  expressed  that  intention 
in  unequivocal  and  direct  terms,  and  the  court  is  forced  to 
gather  it  from  his  general  expressions,  or  from  the  objects  and 
purposes  of  his  gift.  When  such  a  trust  is  found  by  the  court 
to  have  been  intended  by  the  party,  it  is  in  every  respect  an  ex- 
press active  trust,  has  no  resemblance  whatever  to  a  resulting  or 
a  constructive  trust.  It  is  in  fact  an  express  trust  which  the  donor 
did  not  unmistakably  declare,  but  which  the  court  has  helped 
out  by  interpretation  and  inference.  To  call  this  class  **  im- 
plied" trust,  as  is  often  done,  is  not  only  erroneous,  but  is  pro- 
ductive of  confusion  and  mistake.^  These  trusts  ordinarily 
arise  from  a  construction  of  the  language  of  wills;  but  there  is 

58  How.  Pr.  255;  Rogers  etc.  Wcarkm  Phila.  645;  Eaton  v.  Cook,  25  K.  J. 
V.  Kelly,  19  Hun,  399;  Hay  v .  Sim-  Eq.  65  (a  direction  by  a  creditor  to 
inons,  1 1  R.  I.  266;  Martin  v.  Funk,  his  debtor  to  hold  the  money  in  trust 
75  N.  Y.  134;  Boykin  v.  Pace's  ExV,  for  a  third  person);  Kitchen  v.  Bod- 
64  Ala.  68  (a  receipt,  "received  of  ford,  13  Wall.  413  (a  receipt  of  a 
S.  P.  $800  in  trust  for  S.  P.,  minor,  ''sum" in  railroad  bonds  with  a  prom- 
to  be  kept  and  used  for  his  benefit  to  ise  to  expend  "  said  sura"  in  the  pur- 
the  best  of  my  ability,"  ete.,  creates  chase  of  certain  lands,  held  to  coosti- 
a  valid  trust  which  can  not  be  varied  tnte  a  trust  of  the  securities), 
by  parol  evidence);  Clapp  v.  Emery,  ^See  Lane  v.  Lane,  8  Allen,  350. 
98  111.  523  (trust  created  oy  receiving  These  trusts  are  in  no  sense  implied, 
and  investing  money  of  another  with  if  that  word  is  used,  as  it  only  can  be 
verbal  declarations);  Beiff  v.  Horst,  properly  in  opposition  to  express^ 
52  Md.  255  (trust  by  receiving  money  They  are  a  species  of  express  trusts, 
with  verbal  directions);  Lyle  v.  and  not  a  dass  distinct  from  exjH^ss 
Burke,  40  Mich.  499  (a  written  dedar-  trust  They  differ  from  all  other  es- 
ation  of  trust);  Kershaw  v.  Snowden,  press  trusts  only  in  degree  and  not  in 
36  Ohio  St.  181  (money  placed  in  the  kind.  In  every  instance  of  express 
hands  of  a  person  to  be  repaid  on  his  trust,  the  court  must  see  an  intention 
death,  held  to  create  simply  the  rela-  to  convey  or  to  hold  the  property  in 
tion  of  debtor  and  creditor,  and  not  a  trust  for  some  purpose,  and  this  in- 
trust); Gadsden  v.  Whaley,  14  S.  0.,  tention  must  be  shown  by  the  lan- 
210  (a  person  verbally  declares  himself  guage  used;  in  one  instance  the  hua- 
a  tnistee);  Ferry  v.  Liable,  31  N.  J.  guage  is  direct  and  technical,  in 
Eq.  566;  Morrison  v.  Kinstra,  55  Miss,  anouier  it  is  not  so  technical,  but  the 
71;  Jones  v.  Kent,  80  K.  Y.  585  (A.  meaning  is  equally  plain;  in  the  pres- 
sold  to  B.  certain  stocks  for  a  sum  out  instance  there  is  no  such  direct 
paid  down,  "  and  one  half  of  what-  language  used  to  show  that  intention, 
ever  price  the  same  should  be  sold  for,  and  the  intention  is  gathered  from 
when  sold,  over  and  above  that  sum:"  the  whole  instrument  or  from  the 
ffeld,  no  trust  created  of  the  stocks  nature  of  the  dispositions.  The  term 
in  B.'s  hands);  Young  v.  Youne,  80  "implied"  should  be  confined  exclu> 
N.  Y.  422;  People  v.  Mer.  &  Mec.  sively  to  those  trusts  which  arise  by 
B'k,  78  Id.  269;  Silvey  v.  Hodgdon,  operation  of  law,  and  are  opposed  to 
52  Cal.  363  (verbal  trust  in  a  policy  "  express"  trusts. 
of  life  insurance);  Craige  v.  Craige,  9 
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no  reason  oh  principle  why  thej  may  not  also  arise  from  con« 
veyancea  and  agreements  inler  vivo8^ 

§  1011.  (1)  From  Po'W^rs  Given  to  the  Trustees.— Al- 
though no  trust  is  declared  in  express  terms,  nor  even  men- 
tioned, still  the  intention  of  the  donor  to  create  the  trust,  and 
the  existence  of  the  trust  itself,  may  be  necessarily  inferred  from 
the  powers  and  authority  given  to  the  grantee,  and  in  case  of 
wills,  eTen  where  no  estate  is  directly  devised  to  the  executors, 
but  the  whole  estate  is  apparently  given  to  the  beneficiaries,  the 
trust  may  be  necessarily  inferred  from  the  powers  and  authority 
conferred  upon  the  executors,  and  thus  from  a  construction  of 
the  entire  will,  the  intention  may  be  shown  that  the  executors 
are  to  take  the  legal  title  as  trustees  of  an  express  active 
trust.'    The  peculiarity  of  this  case  is,  that  the  trust  arises,  and 

^  See  Liddard  v.  Liddard,  28  Beav.  tain  uses,  or  in  trust,  or  as  a  trustee. 

266.  *    *    *    It  is  one  of  the  fixed  rales 

'  The  case  of  Tobias  v.  Ketchum,  32  of  equitable  constraction,  that  there 
N.  Y.  319,  327-331,  contains  so  full  a  is  no  magic  in  particular  words;  and 
discussion  of  this  important  doctrine,  any  exryressions  that  show  nneqaivo- 
that  I  shall  quote  from  it  at  some  caUy  tne  intention  of  the  parties  to 
len^h.  The  testator  gave  to  his  create  a  trust,  will  have  that  effect, 
widow  all  the  furniture  and  one  third  It  was  said  b^Lord  Eldon  thatthe  w<hx1 
of  the  income  of  the  land,  during  her  trust  not  being  made  use  of  is  a  cir- 
life,  and  to  his  children  all  the  rest  cumstancetobealluded  to,  but  nothing 
and  residue  of  his  projjerty,  real  and  more;  and '  if  the  whole  frame  of  the 
personal,  to  be  equally  divided  among  will  creates  a  trust,  the  law  is  the 
them,  within  six  months  after  the  same,  though  the  word  trust  is  not 
widow's  death.  He  then  appointed  used  (Hill  on  Trustees,  65  orig.  ed. 
executors  and  gave  them  power  to  sell  and  cases  cited).  We  are  in  this  case 
real  estate  if  necessary  to  make  a  fair  to  determine  the  question  by  the  au- 
division,  and  finally  said,  that  he  thority  conferred  and  the  duties  im- 
elothed  them  '*  with  full  power  and  noeed."  The  court  then  went  into  a 
authoritytocarryout  all  the  provisions  full  examination  of  the  powers  and 
of  this  will,"  "to  divide  the  pro-  duties  siven  to  the  executors.  If  they 
ceeds,"  etc.,  and  full  power  and  au-  had  only  authority  to  sell  the  lancf, 
.  thority  to  rent,  lease,  repair,  and  in-  and  to  make  an  equal  division  amons 
sure  any  portion  of  the  said  estate,  the  children,  they  might  be  satisfied 
during  any  period  of  time  the  same  by  regarding  it  merely  as  a  power  in 
may  remain  unsold  and  undivided."  trust,  while  the  legal  estate  remained 
Here  appears  to  be  a  direct  ^t  of  in-  vested  in  the  devisees.  But  the  author- 
come  to  the  widow  during  bfe,  and  a  ity  to  sell  and  to  divide  amon£|  the 
direct  gift  of  the  whole  principal  to  children,  together  with  the  authonty  to 
the  children,  to  be  divided  after  the  lease,  rent,  insure,  pay  taxes,  interest, 
widow's  death.  There  is  no  direct  andthelike,  showed  conclusively  that 
gift  to  the  executors  at  all;  and  the  the  legal  estate  was  intended  to  vest  in 
words  "trust,  "or  "trustee,"  or  other  the  executors.  These  powers  lasted 
similar  terms,  are  not  used.  The  court  during  the  life  of  the  widow;  they 
said  (p.  327):  **  The  first  question  then  could  not  be  exercised  unless  the 
is,  are  tiie  executors  under  this  wiU  executors  were  clothed  with  the  legal 
made  trustees  of  an  express  trust  ?  estate,  they  necessarily  required  that 
The  word  trust,  or  tnistee,  is  not  used  the  executors  should  have  full  posses- 
in  the  will,  but  that  is  only  a  circum-  sion  of  the  corpus  of  the  property,  with 
stance  to  be  noted  in  considering  the  full  power  to  manage  it  and  to  re- 
question.  It  is  by  no  means  necessary  celve  all  the  r/roM  income,  to  pay  all 
that  the  donee  should  be  expressly  charges,  and  to  pay  only  the  net  in- 
direoted  to  hold  the  property  to  cer-  come  to  the  widow  and  children.    In 
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the  legal  estate  is  vested  in  the  trustees,  although  the  will  con- 
tains no  disposition  by  which  the  legal  estate  is  in  terms  devised 
to  the'm.  The  doctrine  is  settled  that,  in  dispositions  of  such  a 
nature,  although  there  is  no  devise  in  terms  to  them,  the  author- 
ity conferred  by  the  will  upon  the  executors  to  lease,  rent,  re- 
pair, insure,  pay  taxes,  assessments,  and  interest,  and  otherwise 
manage  the  trust  property,  and  to  pay  over  the  net  income  to 
the  devisees  or  legatees,  necessarily  carries  the  legal  title  to  the 
executors,  and  creates  an  express  active  trust  in  them.  It  is  a 
familiar  doctrine  that  where  land  is  conveyed  or  devised  to 
trustees,  and  they  have  active  duties  to  perform,  they  take  the 
legal  estate;  the  converse  is  also  generally  true,  that  where  act- 
ive duties  are  prescribed  for  executors,  which  could  not  be  per- 
formed unless  the  legal  estate  is  vested  in  them,  they  are  in  fact 
made  trustees,  and  necessarily  take  the  legal  estate  for  the  pur- 
poses of  the  trust.^ 

§  1012.  (2)  Provisions  for  Maintenanoe. — ^A  second  spe- 
cies of  trust  by  inference  sometimes,  arises  when  property  is 
given  to  a  parent  or  person  in  loco  parentis^  with  no  trust  de- 
clared in  terms,  but  with  such  directions  for  the  maintenance  of 
his  family  or  children  as  enable  the  court  to  infer  an  intention 
on  the  part  of  the  donor  that  the  property  should  be  held  in 
trust  for  the  purposes  of  the  maintenance.  No  definite  rule  can 
be  laid  down;  each  case  must  stand  upon  its  own  circumstances. 
If  the  language  is  sufficient  for  the  intention  to  be  clearly  in- 
ferred, the  trust  will  be  enforced;  otherwise  the  donee  will  take 
an  absolute  estate,  and  the  provisions  concerning  maintenance 

other   words,    the    executors    were  then  provided  that  the  lands  should 

trustees;   the  legal  estate  vested  in  not  be  sold,  but  the  executors  should 

them  made  them  trustees.    In  support  lease  or  rent  them  and  pay  the  rents 

of  these  conclusions  the  court  cited  and  profits  to  the  grandchildren;  the 

and  commented  upon  Lewin  on  Trusts,  executors  were  held  to  be  trustees  and 

24S;   Barker  v.  Greenwood,  4  M.  &  to  take  the  legal  estate.     See,  also^ 

W.  421;  White  v.  Parker,  1  Bing.  N.  Garvey  v.  McDevitt,  72  N.  Y.  656, 

C.   573;    Birmingham  v.   Kirwan,   2  562;    >Smith  v.    Scholtz,   68  Id.   41; 

Sch.  &  Lef.  444;  Leggett  v.  Perkins,  Knox  v.  Jones,  47  Id.  389,  396;  Ver- 

2  N.  Y.  297;  Brewster  v.  Striker,  2  non  v.  Vernon,  53  Id.  351,  359;  Van 

K.  Y.  19.     In  conclusion,  the  court  Nostrand  v.  Moore,  52  Id.   12,  18; 

said:     "These   authorities    are  con-  Wagstaff  v.  Lowerre,  23  Barb.  209, 

ceived  to  be  abundant  to  establish  221;  Ferry  v.  Liable,  31 N.  J.  £q.  566 

the  proposition  that  the  authority  to  (a  direction  to  the  executors  to  carry 

lease,  rent,  repair,  insure,  pay  taxes,  on  the  testator's  business  creates  a 

assessments,  and  interest,  and  pay  net  trust  estate  in  them), 

income  to  devisees,  carried  the  legal  ^  In  general:  Wright  v.  Pearson,  1 

title  to  the  executors  iu  this  case,  and  Eden,  1 19,  125;  Mott  v.   Buxton,  7 

created  a  trust  in  them  valid  under  Ves.  201.     To  receive  and   pay  over 

the  statute."    In  Brewster  v.  Striker,  rents:  Reynell  v.  RejmcU,  10  Beav. 

2  N.  Y.  19,  the  testator  devised  his  21;  Collier  v.  McBean,  34  Id.  426;  Sil- 

real  estate  to  his  grandchildren,  and  vester  v.  Wilson,  2  T.  K.  444. 
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will  be  regarded  as  mere  motives  for  the  gift  and  recommenda- 
tions addressed  to  bis  discretion.^ 

§  1013.  (3)  To  Carry  out  the  Purposes  of  the  Will.— 
Trusts,  or  at  least  powers  in  trust,  are  sometimes  inferred  from 
the  terms  of  a  will,  when  an  intention  to  create  the  same  is 

^  WoodR  T.  Woods,   1   My.  &  Or.  her,  aod  that  she  may  be  enabled  the 

401;  Baikes  v.  Ward,   1   Hare,  445;  better  to  control  and  manage  oar  chil- 

Carr  v.  Living,  28  Beav.  644;  Bird  v.  dren,  to  be  disposed  of  by  her  to  them 

May  bury,  33  Id.  351;  Byne  v.  Black-  in  that  manner  she  may  think  b  est;" 

bum,  26  Id.  41;  Longmore  v.  Elcum,  held  a  trust  created  for  the  chil  dren); 

2  Y.  &  C.  Ch.  363,  369;  Berry  y.  Bri-  and  see  Parsons  v.  Best,  1  T.  &  C. 
ant,  2Dr.  &  Sm.  1 ;  Whiting  v.  Whiting,  211.  It  would  be  difficult  to  reconcile 
4  Gray,  236,  240;  Andrews  v.  B'k  of  some  of  these  American  decisions  with 
CapeAnn,3Allen,313;  Smithy. Wild-  the  current  of  English  authorities, 
man,  39  Conn.  387;  Paisley's  Appeal,  The  following  ia  a  r^umd  of  recent 
70  Pa.  St.  153,  158;  Whelan  v.  BeiUv,  English  cases: 

3  W.  Va.  597;  Bryan  v.  Howland,  98  Where  a  bequest  is  made  so  that  the 
111.  625  (land  conveyed  to  a  trustee  in  legatee  may  use  or  dispose  of  the  in- 
trust for  A.,  and  to  permit  A.  to  "  use,  come  for  the  benefit  of  himself  tLnd  the 
occupy,  possess,  enjoy,  rent,  etc.,  in  maintenance  or  education  of  his  chil- 
any  manner  for  the  support,  mainte-  dren,  a  trust  is  in  general  created  for 
nanoe,  and  benefit  of  hmiself  ajid  his  the  children  in  common  with  the  in- 
children"  held  not  to  create  a  trast  in  terest  of  the  parent.  Woods  v. 
favor  of  the  children);  Taft  v.  Taft,  Woods,  1  My.  &  Or.  401;  Berry  v. 
130  Mass.  461  (devise  to  a  daughter  Brian t,  2  Dr.  &  Sm.  1;  Castle  v.  Cas* 
with  power  to  sell,  and  to  devote  the  tie,  1  De  G.  &  J.  352;  Byne  v.  Black- 
proceeds  and  income  to  the  support  bum,  26  Beav.  41;  Carr  v.  Living,  28 
and  maintenance  of  herself  and  Iter  Id.  644;  Bird  v.  Maybury,  33  Id.  331; 
children,  no  trust  for  the  children);  Hora  v.  Hora,  Id.  88;  Wilson  v.  Mad- 
Smith  v.  Bowen,  35  N.  Y.  83  ("all  dison,  2  Y.  &  C.  Ch.  372;  Longmore 
my  estate  I  give  to  my  wife,  to  be  v.  Elcum,  Id.  363,  370;  Staniland  v. 
used  and  disposed  of  at  her  discretion  Staniland,  34  Beav.  536.  Sometimes 
for  the  benefit  of  herself  and  my  the  language  shows  that  it  was  not  the 
daughters,  A.,  B.,  and  C,"  created  a  testator's  intention  for  the  parent  to 
tinist  for  the  daughters  as  to  three  take  any  interest  for  himself;  e.  ^.,  a 
fourths);  Lyon  v.  Lyon,  65  N.  Y.  339  gift  to  A.  to  dispose  of  among  his 
(a  testator  devised  all  his  real  estate  children:  Blakeney  v.  Blakeney,  6 
to  his  sons,  provided  that  the  house  Sim.  52;  or  a  gift  to  A.  to  enable  him 
should  be  his  daughter's  "home  free  to  maintain  his  children  until  they  be- 
of  expense,  as  to  paying  any  rent  or  come  of  age:  Wetherell  v.  Wilson,  1 
privilege  in  said  nouse;"  held,  the  Keen,  80.  A  gift  to  A.  to  be  dis- 
daughter  was  entitled  to  full  support  posed  of  for  the  benefit  of  Mmself  and 
from  the  sons);  Biddle's  Appeal,  80  his  cliildren,  has-been  construed  so 
Pa.  St.  258  (devise  to  a  l^stee  in  that  the  XMirent  took  a  life  estate  with 
trust  for  testator's  widow  to  x>&y  the  a  power  of  disposition  in  favor  of  his 
income  to  her,  and  that  income  to  be  children,  which  would  be  a  power  in 
applied  by  her  to  the  maintenance  of  trust.  Armstrong  v.  Armstrong,  L. 
his  children,  without  her  being  called  R.,  7  Eq.  518;  Crockett  v.  Crockett, 
upon  to  give  any  account  of  her  man-  2  Phill.  553;  Costabadie  v.  Costabadie, 
ner  of  applying  it;  held  to  create  no  6  Hare,  410;  Gully  v.  Cregoe,  24  Beav. 
trust  for  the  children);  Estate  of  185;  Jefiery  v.  Be  Vitro,  Id.  276; 
Goodrich,  38  Wise.  492  (testator  de-  Shovelton  v.  Shovelton,  32  Id.  143; 
vised  his  **home  fann,"  etc.,  to  his  but  see  Lambe  v.  Eames,  L.  B.,  6  Ch. 
son,  and  added,  "  my  wife  to  have  a  597.  As  to  a  bequest  to  A.  with  a 
home  and  good  support  as  long  as  she  direction  that  B.  should  reside  with 
lives  on  the  home  premises,  board  and  and  be  maintained  by  A.,  see  Wilson 
clothing,"  etc.;  held,  the  maintenance  v.  Bell,  L.  R.,  4  Ch.  581.  On  the 
of  tlie  widcw  was  charged  upon  the  other  hand,  the  language  may  show 
"home  farm");  Young  v.  Young,  08  no  intention  to  create  a  trust,  and 
K.  C.  309  (testator  gave  all  his  prop-  may  simply  state  the  motive  for  the 
erty  tohis  widow,  **  tobe  managed  by   giCt.    Thus  the  bequest  was  held  to 
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necessaiy  in  order  to  carry  out  the  directions  nnd  purposes  of 
the  testator.  For  example,  when  a  trustee  is  ordered  to  pay 
certain  moneys,  but  no  p'roperty  is  given  him  with  which  to 
make  the  payments;  or,  when  executors  are  ordered  to  sell  the 
real  estate,  or  the  real  estate  is  charged  with  the  payment  of 
the  testator's  debts;  in  these  and  similar  cases  a  trust,  or  a 
power  in  trust,  may  be  inferred  in  order  that  the  trustee  or 
executor  may  carry  the  directions  into  effect.^ 

§  1014.  (4)  Preoatozy  Words. — The  most  common  and 
important  species  of  trusts  by  inference  are  those  which  arise 
where  a  testator  has  given  property  to  a  devisee  or  legatee,  and 
has  accompanied  his  gift  with  precatory  words  or  phrases,  im- 
plying his  desire  or  wish  that  the  property  should  be  used  for 
the  benefit  of  some  designated  person  or  persons,  or  should 
be  applied  to  some  designated  purpose.'    Words  expressing 

be  abflolnte  in  the  following  cases:  A  the  benefit  of  the  recommendation  or 

bequest  to  A.  to  enable  him  the  better  wish  be  also  certain.     In  simple  cases 

to  provide  for  his  children:  Brown  there  is  no  diJSculty  in  the  application 

y.  Casamajor,  4  Ves.  498;  a  bequest  of  the  rule  thus  stated.    If  a  testator 

to  A.  to  enable  him  to  assist  his  chil-  fLvea  £1000  to  A.  B.,  desiring,  wish- 

dren:  Benson  v.  Whittam,  5  Sim.  22;  ing,  reoommending,  or  hoping  that  A. 

a  legacy  to  A.  to  maintain  and  bring  B.  will,  at  his  death,  give  the  same 

up  B.:  Biddies  v.  Biddies,  16  Sim.  1;  sum,  or  any  certain  part  of  it,  to  C. 

Jones  v.  Greatwood,  lOBeav.  527;  but  D.,  it  is  considered  that  C.  D.  is  an 

see  Wheeler  v.  Smith,  1  Giff.  300.  object  of  the  testator's  bounty,  and  A. 

It  must  be  conceded  that  the  cases  B.  is  a  trustee  for  him.     No  question 

upon  the  subject  of  maintenance  are  arises  upon  the  intention  of  the  tes- 

very  confused  and  even  contradictory,  tator,  upon  the  sum  or  subject  i  ntended 

*  Pitt  y.  Pelham,  2  Freem.  134;  1  to  be  given,  or  upon  the  person  or  ob 

Chan.  Rep.  283;  Tenant  v.  Brown,  1  ject  of  the  wish.     So,  if  a  testator 

Chan.  Cas.  180;  Blatch  y.  Wilder,  1  gives  the  residue  of  his  estate,  after 

Atk.  420;  Cook  y.  Fountain,  3  Sw.  certain  purposes  are  answered,  to  A. 

585;  Hoxie  v.   Hozie,  7  Paige,  187;  B.»  recommending  A.   K   after    his 

Walker  v.    Whiting,   23  Pi^.   313;  death  to  give  it  to  his  own  relations. 

Fay  V.   Taft,  12  Cush.  448;  Watson  or   such    of    his    own    relations    as 

V.  Mayrant,  1  Rich.  Eq.  449;  Withers  he    shall  think   most  deserving,    or 

V.  Yeadon,  1  Id.  324;  Baker  y.  Red,  as  he  shall  choose,  it  has  been  eon- 

4  Dana,  158.  *  sidered  that  the  residue  of  the  prop- 

'''  In  Knight  v.  Kni^t,  3  Beav.  148,  ertv,  though  asubject  to  be  ascertained 

172-174;    11  CI.    &  Fin.    513,   Lord  and  that  the  relations  to  be  selected, 

Lanffdale  explained  this  doctrine  in  though  persons  or  objects  to  be  ascer- 

the  following  manner:  **  As  a  general  tain^,  are  nevertheless  so  clearly  and 

rule,  it  has  been  laid  down  that  when  certainly  ascertainable — so  capable  of 

property  is  given  absolutely  to  any  being    made    certain,   that    the  rule 

person,  and  the  same  person  is,  by  the  is  applicable  to  such  cases.     On  the 

giver  who  has  power  to  command,  re-  other   hand,   if  the  giver  accompa- 

commended,  or  entreated,  or  wished,  nies   his  expression  of  wish  or   re- 

to  dispose  of  that  property  in  favor  of  quest  by  other  words,  from  which  it 

another,  the  recommendation,  or  en-  is  to  be  collected  that  he  did  not  iu- 

treaty,  or  wish  shall  be  held  to  create  tend  the  wish  to  be  imperative;  or  if 

a  trust:  First,  if  the  words  are  so  used  it  appears  from  the  context  that  the 

that,  upon  the  whole,  they  ought  to  fin^t  taker  was  intended  to  have  a  dis- 

be  construed  as  imperative;  secondly,  cretionary  power   to   withdraw  any 

if  the  subject  of  the  recommendation  part  of  tne  subject  from  the  object  of 

or  wish  be  certain;  and,  thirdly,  if  the  the  wish  or  request;  or  if  the  objects 

objects  or  persons  intended  to  have  are  not  suoh  as  may  be  ascertainAd 
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direction,  recommendation,  entreaty,  confidence,  hope,  expec- 
tation, desire,  wish,  request,  and  the  like,  are  included  under 
the  denomination  '*  precatory."    As  a  most  general  statement 

with  sufficient  certainty;  then  it  has  and  to  their  justice  in  continuing  the 
been  held  that  no  trust  has  been  cre«  estates  in  the  male  succession,  acoord- 
ated.  Thus  the  words /ree  andunfet-  ing  to  the  will  of  the  founder  of  the 
(fre(j  accompanying  the  strongest  ex-  family,  my  above-named  grandfather:" 
pressions  of  request,  were  held  to  Held,  that  no  trust  was  created,  the 
prevent  the  words  of  request  from  devisee  took  the  estate  absolutely  un- 
Deing  imperative.  Any  words  by  fettered  by  any  trust  in  favor  of  the 
which  it  is  expressed,  or  from  which  male  line.  One  of  the  most  recent  de- 
it  may  be  implied,  that  the  first  taker  cisions  in  which  the  subject  was  care- 
may  apply  any  part  of  the  subject  to  fully  considered,  is  Foose  v.  Whit- 
his  own  use,  are  held  to  prevent  the  more,  82  N.  Y.  405.  Testator  said: 
subiect  of  the  gift  from  being  consid-  "I  do  give  and  bequeath  all  my 
ered  certain;  and  a  vague  description  property  to  my  beloved  wife,  only  re- 
of  the  object,  that  is,  a  description  by  questing  her  at  the  close  of  her  life  to 
which  the  giver  neither  clearly  defines  make  such  disposition  of  the  same 
the  object  himself,  nor  names  a  dis-  amone  my  children  and  srandchildren, 
tinct  class  out  of  which  the  first  taker  as  sh^Ql  seem  to  her  good."  Danforth, 
is  to  select,  or  which  leaves  it  doubt-  J.,  said  (p.  406):  **  The  tendency  of 
ful  what  interest  the  object  or  class  of  modem  decisions  is  not  to  extend  the 
objects  is  to  take,  will  prevent  the  rule  or  practice  which  from  words  of 
objects  from  being  certain  within  the  doubtful  meaning  deduces  or  implies 
meaning  of  the  rule;  and  in  such  a  trust  (Lamb  v.  Eames,  L.  H.,  lOEq. 
cases  we  are  told  that  the  question  267;  In  re  Hutchinson  and  Tenant, 

*  never  turns  upon  the  grammatical  im-  L.  R.,  8  Oh.  D.  540).  When  this  doc- 
port  of  the  words — ^they  maybe  im-  trine  was  applied,  the  object  sought  for 
perative,  but  not  necessarily  so;  the  was  the  intention  of  the  testator,  and 
subject-matter,  the  situation  of  the  for  this  the  context  of  the  will  was 
parties,  and  the  probable  intent  must  looked  at,  first,  to  ascertain  his  wishes 
be  considered  '  (Megsison  v.  Moore,  2  if  any  were  expressed,  and  next 
Ves.  632,  633).  And,  '  wherever  the  whether  he  intenaed  to  impose  an  ob- 
subject  to  be  administered  as  trust  ligation  on  his  legatee  to  carry  them 
property,  and  the  objects  for  whose  into  effect;  or  having  expressed  his 
benefit  it  is  to  be  administered,  are  to  wishes,  he  intended  to  leave  it  to  the 
be  found  in  a  will  not  expressly  creat-  legatee  to  act  on  them  or  not,  at  his 
ing  a  trust,  the  indefinite  nature  and  discretion.  Cases  illustrating  both 
miantum  of  the  subject,  and  the  in-  divisions  of  this  inq|uiry  are  collected 
definite  nature  of  the  objects,  are  by  various  text-wnters.  They  are, 
always  used  by  the  court  as  evidence  however,  subject  to  the  rule  stated  by 
that  the  mind  of  the  testator  was  not  Lord  Oranworth  in  Williams  v.  Will- 
to  create  a  trust;  and  the  difficulty  iams,  1  Sim.  N.  S.  358,  368,  that  *the 
that  would  be  imposed  upon  the  court  real  question  always  is  whether  the 
to  say  what  should  be  so  applied,  or  wish  or  desire  or  recommendation 
to  what  objects,  has  been  the  founda-  that  is  expressed  by  the  testator  is 
tion  of  the  argument  that  no  trust  meant  to  govern  the  conduct  of  the 
was  intended '  (Morice  v.  Bishop  of  party  to  whom  it  is  addressed,  or 
Durham,  10  Ves.  535,  536);  or  as  whether  it  is  merely  an  indication  of 
LordEldonexpresses  it  in  another  case:  that  which  he  thinks  would  be  a  rea- 

*  Where  a  trust  is  to  be  raised  charac-  sonable  exercise  of  the  discretion  of 
terized  by  certainty,  the  very  diffi-  the  i)arty,  leaving  it,  however,  to  the 
culty  of  doing  it  is  an  argument  which  party  to  exercise  nis  own  discretion.' " 
eoes,  to  a  certain  extent,  towards  in-  Mr.  Justice  Danforth  then  cites  Bcr- 
ducing  the  court  to  say  it  is  not  suffi-  nard  v.  MinshuU,  Johns.  276;  Howarth 
ciently  clear  what  the  testator  in-  v.  Dewell,  6  Jur.  N.  S.  1360;  and  In 
tended '  (Wright  v.  Atkyns,  Turn.  &  re  Hutchinson  and  Tenant,  supra,  and 
K.  157, 159)."  In  this  case  a  testator  reaches  the  conclusion  that  the  words 
devised  his  estates  to  his  heir  at  law —  used  were  not  sufficient  to  show  an  in- 
a  brother— and  added:  "I  trust  to  tention  on  the  part  of  the  testator  to 
the  liberality  of  my  successors  to  re-  create  any  trust, 

ward  an}'  others  of  my  old  flervauts. 
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of  the  rule,  if  sach  words  are  strong  enough  to  indicate  the 
intention,  and  this  intention  is  not  defeated  by  other  provisions 
of  the  will,  the  court  infers  that  the  property  was  given  on 
trust  for  the  person  or  object  indicated,  and  will  enforce  such 
trust  according  to  its  nature,  as  a  similar  trust  declared  in 
express  terms  would  be  enforced.^ 

§  1015.  Modem  Tendeaoy  to  Restrict  the  Dootrine. — 
I  shall  not  attempt  any  analysis  and  classification  of  the 
cases  for  the  purpose  of  forn^ulating  more  specific  rules. 
This  has  been  done,  as  far  as  practicable,  in  the  various 
treatises  upon  trusts.    The  decisions  are  numerous  and  con- 

^  The  following  are  some  of  the  £ng-    De  G.  M.   &  G.  593;  and  generally 
lish    cases  showing  what   precatory   where  the  intention  appears  from  ex- 
words  have  or  have  not  been  held  to   press  terms,  or  from  the  whole  dispo- 
create  a  trust.     Words  which   have   aition  that  the  devisee  or  legatee  is  to 
been  held  suffidefU:   *'  In   full  oonfi-   take  absolutely ^  the  addition  of  pre- 
dence,"  Le  Marchant  v.  Le  Marchant,    catury  words,  even  though  standing 
L.  K.,  18  Eq.  414;  Cumick  v.  Tucker,    alone  they  might  create  a  trust,  will 
Id.,   17   £q.  320;    "well  knowing,"    not  cut  down  the  absolute  gift;  their 
Briggs  V.  Penny,  3  Macn.  &  G.  546;   fulfillment  is  left  to  the  donee's  own 
"directs,'*  White  v.  Briggs,  2  Phil,    discretion.     Meredith  v.  Heneage,   I 
683;    "confides,"   "trusts  and   con-   Sim.  542;  Wood  v.  Cox,  2  My.  &  Cr. 
fides,"  Palmer  v.  Sunmonds,  2  Drew,    684;  a  gift  "absolutely,'*  to  dispose 
221,  225;  Griffiths  v.  Evan,  5  Beav.    of,  etc.,  testator  having  "  full  conti- 
241;  Macnabv.  Whitbread,  I71d.  299;   dence,**  etc.,  In  re  Hutchinson  and 
"hones,"   "  doubts    not,*'     "recom-   Tenant,  L.  R.,  8  Ch.  D.  540;  "to  be 
mends," Paul  V.  Compton,  8  Ves.  375,   at  her  disposal*'  "for  the  b<»iefit  of 
380;  Tibbits  v.  Tibbits,   19  Id.  656;    herself  ancl  family,"  Lambe  v.  Eames, 
Malim  v.  Keighley,  2  Ves.  333,  335;   Id.,  10  E^.  267;  6  Ch.  597;  a  gift  to 
Hart  V.  Tribe,  18  Beav.  215;  but  see   A.  "for  his  own  use,  benefit,  and  dis- 
Meggison  v.  Moore,  2  Ves.  630;  "en-    posal  absolutely,"  nevertheless  "con- 
treats,"  Prevost  V.  Clarke,  2  Madd.    jurin^,"  or   "desiring,"  or  "recom- 
458;  ' *  desires, "  '  *  wills  and  desires, "   mending"  him  to  make  some  particular 
Stead  V.  Mellor,  L.  R.,  5  Ch.  D.  225;   disposition.  Winch  v.  Brutton,  14 Sim. 
Birch  V.  Wade,  3  V.  &  B.  198;  Bon-    379;  Johnston  v.  Rowlands,  2  De  G. 
ser  V.   Kinnear,   2  Giff.    195;    "re-   &  Sm.  356;  Webb  v.  Wools,  2  Sim, 
quests,"  "wishes  and  requests,"  Foley   N.  S.  267;  Abraham  v.  Alman,  1  Rnss. 
v.  Parry,  2  My.  &  K.  138;  Bernard  v.    509;  Reeves  v.  Baker,  18  Beav.  372. 
Minshull,  Johns.  276;  "requires  and       The  following  are  among  the  most 
entreats,"  Tavlor  v.  George,  2  V.  &   important  English  cases  not  mentioned 
B.  378;  "I  direct"  that  A.    "shall   in  the  foregoing  abstract:  Harding  r. 
reside  with  and  be  maintained  by"  B.,    Glyn,  1  Atk.  469;  Pierson  v.  Garnet, 
Wilson  V.  Bell,  L.  R.,  4  Ch.  581.  Set-   2  Bro.  Ch.  38,  226;  Harknd  v.  Tri^, 
tlement  made  after  marriage  in  pursu-    1  Id.  142;  Cunlifl^  v.  Cnnliffe,  Ambl. 
ance  of  a  declaration  of  wish,  sus-    686;  Bland  v.  Bland,  2  Cox,  349;  Hor- 
tained,  Teasdale  v.  Braithwaite,   L.    wood  v.  West,  1  S.  &  S.  387;  Gary  v. 
R.,  5  Ch.  D.  630;  and  see  Irvine  v.    Gary,  2  Sch.  &  Lef.  173,  189;  Shaw  v. 
Sullivan,  Id.,  8  Eq.  673.     Words  held   Lawless,  1  LI.  &  Go.  558;  5  CI.  &  Fin, 
not  sufficient:   "  My  wish,"  Pamall  v.    129;  Wright  v.  Atkyns,  T.  &  R  143, 
Parnall,  L.  R.,  9  Ch.  D.  96;  "to  do   157;  17  Ves.  255;  19  Id.  299;  Cruwya 
justice"  to  testator's  "relations, "/»rf   v.  Colman,  9  Ves.  319,  322;  Morico  v. 
Bond,  Id.,  4  Ch.  D.  238;  "hoping,"   B'p of  Durham,  10  Id.  521, 535;  Paul  v. 
♦  *  fullest  confidence, "  Eaton  v.  Watts,    Compton,  8  Id.  375,  380;  Knott  v.  Cot- 
Id.,  4  Eq.  151;  proceeds  to  be  applied    tee,  2  Phil.  192;  Hinxman  v.  Poynder, 
in  maintaining  children;  Mackctt  v.    5  Sim.  546;  Sale  v.  Moore,  1  Id.  534; 
Mackett,  Id.,  14  Eq.  49;  "may  dis-   Eade  v.  Eade,   5  Madd.  118;  Curtis 
pose  of    *     *    for  the  good  of  their   v.  lUppon,  5  Id.  434;  Wood  v.  Cox,  I 
families,"  Alexander  v.  Alexander,  6    i^en,  317. 
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flictiog.  Judges  have  for  some  time  past  shown  a  decided  lean- 
ing against  the  doutrine  of  precatory  trusts,  and  a  strong  ten- 
dency to  restrict  its  operation  within  reasonable  and  somewhat 
narrow  bounds;  many  of  the  earlier  decisions  would  certainly 
not  be  followed  at  the  present  day.  The  courts  of  this  country 
have  generally  adopted  the  doctrine  substantially  as  settled  in 
England,  although  perhaps  with  some  caution  and  reserve,  and 
they  all  exhibit  the  modern  tendency  to  limit  rather  than  enlarge 
its  scope;  while  in  a  few  of  the  states  the  doctrine  has  been  ac^ 
cepted  with  great  reluctance,  and  only  to  a  partial  extent,  and 
in  a  modified  form.^ 

§  1016.  What  Intention  Neoessary;  The  General  Crite- 
rion. —  Whether  or  not  a  trust  has  been  created  in  any 
particular  case,  is  entirely  a  question  of  interpretation  and 
construction.  The  intention  must  be  sought  for,  not  only  in 
the  precatory  words  themselves,  but  also  in  the  terms  and 
qualifications  of  the  gift,  the  powers  of  disposition  or  enjoy- 
ment conferred  upon  the  first  taker,  the  nature  of  the  property, 
the  description  of  the  supposed  beneficiaries,  and  all  the  other 
context.  Precatory  words  may  be  used  which  standing  alone 
would,  under  the  decisions,  create  a  trust;  but  they  may  be 
qualified  and  controlled  by  other  expressions  showing  that  the 
gift  is  absolute,  and  that  everything  is  left  to  the  discretion  of 
the  devisee  or  legatee.  Each  case  must,  therefore,  turn  upon  its 
own  circumstances,  and  not  a  little  upon  the  sentiments  and 
prepossessions  of  individual  judges.  With  respect  to  the  essential 

*  Dresser  v.  Dresser,  46  Me.  48;  v.  Young,  63  N.  C.  309;  Lesesne  v. 
Cole  V.  Littlefield,  35  Id.  439;  Erick-  Witte,  5  S.  C.  450;  Hunter  v.  Stem- 
son  V.  Willard,  1  N.  H.  217;  Vau  bridge,  12  Ga.  192;  Ingram  v.  Praley, 
Araee  v.  Jackson,  35  Vt.  173;  Warner  29  Id.  553;  Lines  v.  Darden,  5  Flor. 
V.  Bates,  98  Mass.  274,  277;  Spooner  51;  McRee's  Adm'rs  v.  Means,  34  Ala. 
V.  Lovejoy,  108  Id.  529,  533;  Chase  v.  349;  Ellis  v.  Ellis's  Adm'rs,  15  Id.  296; 
Chase,  2  Allen,  101;  Homer  v.  Shel-  Lucas  y.  Lockhart,  10  Sm.  &  Mar. 
ton,  2  Met.  194,  206;  Whipple  v.  466;  Cockrill  v.  Armstrong,  31  Ark. 
Adams,  1  Id.  444;  Foose  v.  Whitmore,  680;  Collins  v.  Carlisle,  7  B.  Mon. 
82  N.  Y.  405;  Smith  v.  Bowen.  35  13;  Hunt  v.  Hunt,  U  Nev.  442.  In 
Id.  83;  Dominick  v.  Sayre,  3  Sandf.  Connecticut  and  Pennsylvania  the  doc- 
555;  Parsons  v.  Best,  1  T.  &  C.  211;  trine  has  been  accepted  with  great  re- 
Arcularius  v.  Geisenhainer,  3  Bradf.  serve  and  caution  and  under  con- 
64,  75;  Van  Duyne  y.  Van  Duyne,  1  siderable  limitations.  See  Harper  v. 
McCart.  397;  Ward  v.  Peloubet,  2  Phelps,  21  Conn.  257;  Gilbert  v.  Cha- 
Stockt.  Ch.  304;  Williams  y.  Worth-  pin,  19  Id.  342;  Bull  v.  Bull,  8  Id.  47; 
ington,  49  Md.  672;  Tolson  v.  Tolson,  Coates*  Appeal,  2  Barr.  129;  Pennock's 
10  Gill  &  J.  159;  Harrisons  v.  Harri-  Estate,  20  Pa.  St.  268;  Walker  v. 
son's  Adm'x,  2  Gratt.  1;  Crump  v.  Hall,  34  Id.  483;  Kinter  v.  Jenks,  43 
Redd's  Adm'r,  6  Id.  372;  Reid's  Adm'r  Id.  445;  Jauretche  v.  Proctor,  48  Id. 
V.  Blackstone,  14  Id.  363;  Rhett  v.  466;  Second  Church  v.  Diabrow,  52 
Mason's  Ex'r,  18  Id.  541;  Cook  v.  Id.  219;  Burt  v.  Herron,  66  Id.  400; 
Ellington,  6  Jones  Eq.  371;  Carson,  Paisley's  Appeal,  70  Id.  153;  Biddlo'a 
y.  Carson,  1   Ired.  Eq.  320;   Young  Appeal,  80  Id.  25a 
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elements  whicli  mast  exist  in  every  precatory  trust,  it  is  impos- 
sible to  add  anything  to  the  clear  and  accurate  statement  of 
Lord  LaDgdale,  in  the  case  of  Knight  y.  Knight,  already  quoted. 
Those  essentials  are  the  imperative  nature  and  meaning  of  the 
precatory  words,  the  certainty  of  the  subject-matter  or  prop- 
erty embraced  in  the  trust,  and  the  certainty  of  the  objects  or 
intended  beneficiaries.  Upon  the  authority  of  the  more  modern 
decisions,  the  whole  doctrine  may  be  summed  up  in  a  single 
proposition :  In  order  that  a  trust  may  arise  from  the  use  of 
precatory  words,  the  court  must  be  satisfied  from  the  words 
themselves,  taken  in  connection  with  all  the  other  terms  of  the 
disposition,  that  the  testator's  intention  to  create  an  express  trust 
was  as/ull^  complete,  settled,  and  sure,  as  though  he  had  given  the 
property  to  hold  vpon  a  trust  declared  in  express  terms  in  the  ordi- 
nary manner.  Unless  a  gift  to  A. ,  with  precatory  words  in  favor 
of  B.,  is  in  fact  equivalent  in  its  meaning,  intention,  and  effect  to 
a  gift  to  A.  '*  in  trust  for  B.,"  then  certainly  no  trust  should  be 
inferred.  The  early  decisions  proceeded  perhaps  upon  a  more 
artificial  rule,  and  saw  an  intention  in  the  use  of  words  of  wish, 
desire,  and  the  like,  where  no  such  intention  really  existed. 
The  modern  decisions  have  adopted  a  more  just  and  reasonable 
rule,  and  require  the  intention  to  exist  as  a  fact,  and  to  be  ex- 
pressed in  unequivocal  language.  No  other  conclusion  can  be 
reconciled  with  the  general  principles  of  construction  which  are 
based  upon  reason  and  universal  experience.^    It  has  sometimes 

^The  foUowinp;  cases  are  given  Bardswell  v.  Bardswell,  9  Id.  319; 
more  as  examples  of  tbe  essential  Knott  v.  Cottee,  2  Phil.  192;  Lech- 
requisites,  and  as  illustrations  of  the  mere  v.  Lavie,  2  My.  &  K.  197;  Hood 
conclusion  reached  in  the  text,  /m-  v.  Oglander,  34  Beav.  513;  Scott  v. 
pertUive  itature  of  the  uforda.—^iieaA  Key,  35  Id.  291;  Shovelton  v.  Shovel- 
V.  Mellor,  L.  R.,  5  Ch.  D.  225.  The  ton,  32  Id.  143;  Liddard  v.  Liddard, 
opinion  of  Jessel,  M.  R.,  in  this  case  28  Id.  266;  Eaton  v.  Watts,  L.  R.,  4 
shows  very  clearly  the  positions  occu-  £}q.  151;  Foose  v.  Whitmore,  82  N. 
pied  by  modem  authorities,  and  fully  Y.  405;  Cockrill  v.  Armstrong,  31 
sustains  the  correctness  of  the  crite-  Ark.  580;  Hunt  v.  Hunt,  11  Nev.  442; 
rion  laid  down  above  in  the  text.  The  Biddle*s  Appeal,  80  Pa.  St.  258;  Van 
will  gave  the  residue  to  A.  and  B.,  Amee  v.  Jackson,  35  Vt.  173,  177. 
"  my  desire  beinff  that  they  shall  dia-  Certninty  of  mbject-matter  or  proj^rty. 
tribute  such  residue  as  they  think  will  Buggins  v.  Yat«s,  9  Mod.  122;  Curtis 
be  most  agreeable  to  my  wishes."  Held  v.  Rippon,  5  Madd.  434;  Pope  v. 
that  A.  and  B.  took  the  residue  ab-  Pope,  10  Sim.  1 ;  Bardswell  v.  Bards- 
solutely.  Sir  Geo.  Jessel  said  among  well,  9  Id.  319;  Winch  v.  Brutton,  14 
other  things  (p.  228):  **  Unless  I  find  Id.  379;  Cowman  v.  Harrison,  10  Hare, 
in  the  will  something  equivalent  to  a  234;  Russell  v.  Jnckson,  Id.  204,  213; 
d'.r/aration  thai  the  reaulnary  lagafeea  Lechmere  v.  Lavie,  2  My.  &  K.  197; 
take  as  tr UHtee8,ljn\ist  hold  thn.tthQy  Palmer  v.  Siminonds,  2  Drew.  221; 
take  a  beneficial  interest."  Brings  v.  Fox  v.  Fox,  27  Beav.  301;  Constable 
Penny,  3  Macn.  &  O.  546,  554,  556,  v.  Bull,  3  De  G.  &  Sra.  411;  Williams 
])vr  Lord  Truro;  Williams  v.  Will-  v.  Worthington,  49  Md.  572;  Tolson 
iams,  1  Sim.,  N.  S..  358,  3(58:  Mere-  v.  Tolson,  10  Gill  &  J.  159;  Ingram  v. 
dith  v.  Hcnoage,  1  Sim.  542,  550, 553;  Fralcy,  29  Ga.  553.     CertaiiUy  of  ob- 
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been  stated  as  a  general  rule,  that  a  prima /ocie  presumption  of 
an  intention  to  create  a  trust,  arises  from  the  use  of  precatory 
words.  Whatever  may  have  been  true  of  the  earlier  cases,  the 
modern,  authorities  do  not,  in  mj  opinion,  sustain  any  such 
rule;  it  is  contrary  to  their  whole  scope  and  tenor. 

§  1017.  Ottieotions  to  the  Doctrine. — The  doctrine  of  pre- 
catory trusts  has  never  met  with  unanimous  approval.  Able 
judges  have  dissented  from  it  on  principle;  have  pronounced  it 
artificial,  and  have  described  it  as  violating  instead  of  carrying 
out  the  intent  of  parties;  and  undoubtedly  most  of  the  earlier 
decisions  were  open  to  this  criticism.  It  does  seem  strange 
that  a  testator,  having  a  full  and  settled  intention  to  create  a  trust, 
should  adopt  a  mode  which  at  best  seems  to  be  a  mere  sugges- 
tion or  possible  inference,  and  should  not  employ  the  familiar 
method  of  creating  a  trust  by  express  declaration.^  On  the 
other  hand,  to  abrogate  the  doctrine  altogether,  would  be  in- 
troducing a  rule  wholly  arbitrary  and  technical,  since  it  would 
be  saying  in  fact  that  trusts  shall  not  be  created  except  by 
means  of  a  certain,  fixed,  and  technical  formula  or  manner  of 

jert,  the  persons^  and  the  vxiy  in  which  testator.    It  seems  to  me  very  singu- 

the  property  m  to  go, — Green  v.  Mars-  lar  that  a  person  who  really  meant  to 

den,  1  Drew.  646;  White  v.  Briggs,  2  impose  the  obligation  established  by 

Phil.  583;  Sale  v.  Moore,  1  Sim.  534;  the  cases,  should  use  a  course  so  cir- 

Malim  v.  Keighley,  2  Yes.  333,  335;  cuitous,  and  a  language  so  inappropri- 

Briggs  v.  Penny,  3  Macn.  k  G.  546.  ate  and  obscure,  to  express  what  might 

With  respect  to  the  doctrine  in  all  of  have  been  conveyed  in  the  clearest 

its  phases,  see  Harding  v.  Glyn,  1  Atk.  and  most  usual  terms — terms  the  most 

469;  2  JSq.  Lead.  Gas.  1833,  1834-1848,  familiar  to  the  testator  himself,  and  to 

1857-1866  (4th  Am.  ed.)  the  professional  or  other  person  who 

Notwithstanding  the  imposing  line  might  prepare  his  wilL     In  consider- 

of  authorities,  there  has  always  been  ing  these  cases  it  has  always  occurred 

a  strong  dissent  from  the  doctrine  from  to  me  that,  if  I  had  myself  made  such 

i'udges  of  the  highest  ability,  who  a  will  as  has  generally  been  considered 
tave  described  it  as  artificial,  and  its  Imperative,  I  should  never  have  in- 
effect  as  violating  the  intention  of  tended  it  to  be  imperative;  but  on  *the 
parties.  The  following  are  a  few  ex-  contrary,  a  mere  intimation  of  my 
am  pies:  In  Sale  v.  Moore,  1  Sim.  534,  wish  that  the  person  to  whom  I  had 
540,  Sir  Anthony  Hart,  V.  G.,  said:  givcnmypropertyshould,  if  he  pleased, 
**  The  first  case  that  construed  words  prefer  thoso  whom  I  proposed  to  him, 
of  recommendation  into  a  command,  and  who,  next  to  him,  were  at  the 
made  a  will  for  the  testator;  for  every  time  the  principal  objects  of  my  re- 
one  knows  the  distinction  between  sard."  He  also  says  that  the  question 
them."  In  Wright  v.  Atkyns,  1  V.  &  in  such  cases  "  is  purely  a  matter  of 
B.  313,  315,  Lord  Eldon  said:  "This  intention,  to  be  collected  from  the 
sort  of  trust  is  generally  a  surprise  on  words  of  the  instrument,  as  in  all 
the  intention,  but  it  is  too  late  to  cor-  other  cases  of  wills."  The  foregoing 
rect  that."  In  the  important  case  of  language  of  this  learned  judge  should, 
Meredith  v.  Heneage,  1  Sim.  542,  as  it  seems  to  me,  be  present  to  the 
551,  before  the  House  of  Lords,  Gh.  minds  of  all  courts  when  passing  upon 
Baron  Richards  said,  speaking  of  prior  cases  of  precatory  trusts,  as  a  proper 
decisions:  "I  entertain  a  stroiic;  doubt  and  reasonable  guide  in  rendering  a 
whether,  in  many  or  perhaps  m  most  decision. 

of  the  cases,  the  construction  was  not  ^See  quotations  in  the  latter  por-> 

adverse  to  the  real  intention  of  the  tion  of  the  last  preceding  note. 
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expression.  Justice  will  be  done,  therefore,  if  the  doctrine  is 
placed  upon  reasonable  grounds,  its  operation  confined  within 
narrow  limits,  and  regulated  by  the  criterion  stated  in  the  pre- 
ceding paragraph. 


SECTION  IV. 
PUBLIO  OB  CHARITABLE  TRUSTS. 

ANALYSIS. 

§  1018.  General  desoription. 

§  1019.  A  public  not  a  private  benefaction  requisite. 

§1020.  What  are  charitable  uses  and  purposes:  "Statute  of  chaii 

table  usea." 

1021-1024.  Classes  of  charitable  uses. 

§  1021.  (1)  Religions  purposes. 

§  1022.  (2)  Benevolent  purposes. 

§  1023.  (3)  Educational  purposes. 

§  1024.  (4)  Other  public  purposes. 

§  1025.  Creation  of  the  trust:  certainty  or  uncertiunty  of  the  object 

and  of  Vie  beneficiaries. 

§  1026.  Certainty  or  uncertainty  of  the  trustees. 

§  1027.  The  doctrine  of  ey  pres. 

§  1028.  Origin  and  extent  of  the  equitable  jurisdiction. 

%  1029.  Charitable  trusts  in  the  United  States. 

§  1018.  General  Desoription. — In  express  private  trnstB 
there  is  not  only  a  certain  trustee  who  holds  the  legal  estate, 
but  there  is  a  certain  specified  cestui  que  trust  clearly  identified 
or  made  capable  of  identification  by  the  terms  of  the  instru- 
ment creating  the  trust.  It  is  an  essential  feature  of  public  or 
charitable  trusts  that  the  beneficiaries  are  uncertain,  a  class  of 
persons  described  in  some  general  language,  often  fiuctuatingf, 
changing  in  their  individual  numbers,  and  partaking  of  a  quasi 
public  character.  The  most  patent  examples  are  '^  the  poor"  of 
a  certain  district  in  a  trust  of  a  benevolent  nature,  or  ''the 
children"  of  a  certain  town  in  a  trust  for  educational  purposes. 
In  such  a  case  it  is  evident  that  aU  the  beneficiaries  can  never 
unite  to  enforce  the  trust;  for  even  if  all  those  in  existence  at 
any  given  time  could  unite,  they  could  not  include,  nor  bind 
their  successors.  It  is  a  settled  doctrine  in  England,  and  in 
many  of  the  American  states,  that  personal  property,  and  real 
property  except  when  prohibited  by  statutes,  may  be  conveyed 
or  bequeathed  in  trust  upon  charitable  uses  and  purposes  for 
the  benefit  of  such  uncertain  classes  or  portions  of  .the  public, 
and  that  if  the  purposes  are  charitable,  within  the  meaning 
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^ven  to  that  term,  a  court  of  equity  will  enforce  the  trust. 
Furthermore,  it  is  one  of  the  most  important  and  distinctive 
features  of  charitable  trusts,  that  however  long  the  period  may 
be  during  which  they  are  to  last,  even  thoagh  it  be  absolutely 
unlimited  in  its  duration,  they  are  not  subject  to  nor  controlled 
by  the  established  doctrines  nor  even  the  statutes  which  prohibit 
perpetuities.  Indeed  it  may  be  said  that  the  full  conception  of 
a  charitable  trust  includes  the  notion  that  it  is  or  may  be  per- 
petual.^ 

§  1019.  A  Public  and  not  Private  Benefkotion  Requis- 
ite.— ^In  order  that  a  trust  may  be  charitable,  the  gift  must  be 
for  the  benefit  of  such  an  indefinite  class  of  persons,  that  the 
charity  is  really  a  public  and  not  a  mere  private  benefaction « 
Ou  the  other  hand,  in  a  public  trust  the  designation  of  the 
charitable  use  and  of  the  beneficiaries  must  be  sufficiently  cer- 
tain and  descriptive  to  indicate  the  intention  of  the  donor;  the 
language  must  not  be  so  general  and  vague  as  to  leave  both  the 
beneficiaries  and  the  purposes  and  objects  completely  to  the  judg- 
ment and  choice  of  the  trustee  or  of  the  court.' 

^  Tlie  subject  of  charitable  trusts  Loscombe  t.  Wintringham,  13  Beav. 
in  particular  is  so  broad,  and  involves  87,  89,  and  cases  in  note;  Baker  v.  Sut- 
BO  many  special  rules  and  applica-  ton,  1  Keen,  224;  Wilkinson  v.  lind- 
tions,  that  I  shall  attempt  no  more  green,  L.  R.,  5 Cb.  570  ("to any  other 
than  to  give  an  outline  of  its  more  religious  institution  or  purposes  as  A. 
general  doctrines,  and  must  refer  the  and  B.  may  think  proper" — a  valid 
reader  to  treatises  upon  trusts  for  a  de-  charity) ;  Chamberlayne  v.  Brockett, 
tailed  exposition;  a  proper  treatment  Id.,  8  Id.  206;  Aston  v.  Wood,  Id., 
would  require  a  volume  by  itself.  6  E(|.  419  (court  will  not  presume  a 

'  Morice  v.  B'p  of  Durham,  9  Yes.  public  charitable  use  where  none  waA 
399,  405;  10  Id.  522,  541;  Mitford  v.  declared,  although  the  bequest  was  to 
Reynolds,  1  Phil.  185;  Att'y-Oen.  v.  the  trustees  of  a  religious  society); 
Aspiuall,  2  My.  &  Cr.  613,  622,  623;  Corp*n  of  Gloucester  v.  Wood,  3 
British  Museum  v.  White,  2  S.  &  S.  Hare,  131,  136-148;  Lewis  v.  Allenby, 
594,  59G;  Nash  v.  Morley,  5  Beav.  L.  R.,  10  Eq.  668;  Wilkinson  v.  Bar- 
177;  Kendall  v.  Granger,  Id.  300;  ber,  Id..  14  Id.  96;  Gillam  v.  Taylor, 
Townsend  v.  Carus,  3  Hare,  257;  Id.,  16  Id.  581;  Att'y-Gen.  v.  East- 
Nightingale  y.  Goulbum,  5  Id.  484;  lake,  11  Hare,  205,  215;  Pocock  v. 
Whicker  v.  Hume,  14  Beav.  509;  1  Att'y-Gen.,  L.  R.,3Ch.  D.  342;  In  re 
De  G.  M.  &  G.  506;  7  H.  L.  Gas.  124;  Jarman's  Estate,  Id.,  8  Id.  584;  In  re 
Miller  v.  Rowan,  5  01.  &  Fin.  99;  Williams,Id.,  6ld.  735; /wreBirkett, 
Williams  v.  Kershaw,  Id.  Ill  (n.);  Id.,  9  Id.  676;  In  re  Hedgman,  Id.,  8 
Cocks  V.  Manners,  L.  R.,  12  Eq.  574;  Id.  156;  Mills  v.  Fanner,  1  Meriy.  55; 
Beaumont  v.  Oliveira,  Id.,  6  Id.  634;  Moggridge  y.  ThackweU,  7  Ves.  36; 
4  Gh.  309,  314  (scientific  purposes);  CoggeshaJl  y.  Pelton,  7  Johns.  Ch. 
President  of  the  U.  S.  y.  Druromond,  292;  Salstonstall  v.  Sanders,  11  Allen, 
cited  7  H.  L.  Gas.  155;  Dolan  y.  Mac-  446;  Jackson  y.  Phillips,  14  Id.  539; 
dermot,  L.  R.,  5  Eq.  60;  3  Gh.  676  American  Academy  y.  Harvard  Col- 
(fop  "  such  charities  and  other  public  lege,  12  Gray,  582;  Vidal  y.  Girard, 
purposes  as  lawfully  might  be  in  the   2  How.  (U.  S.)  127;  Gresson's  Appeal, 

Jarish  of  T,,"  agood  charitable  trust);  30  Pa.  St.  437;  Price  v.  Maxwell,  28  Id. 
ames  v.  Allen,  3  Meriv.  17;  Fowler  23,  36;  Franklin  v.  Armfield,  2  Sneed, 
V.  Garlike,  1  Russ.  &  M.  232;  Vezey  305;  RusseU  y.  Allen,  5  Dillon,  235; 
y.  Jamson,  1  S.  &  S.  69;  Ellis  v.  Boxford  Sec.  Relig.  Soc.  v.  Harriman, 
Selby,  7  Sim.  352;  1  My.  &  Gr.  286;   125  Mass.  321;  Ould  v.  Washington 
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§  1020.  What  are  Charitable  Uses  and  Purposes ',  '<  Stat- 
ute of  Charitable  Uses." — It  is  the  question  of  primary 
importance,  upon  which  all  others  depend,  to  determine  what 
uses  and  purposes  are  charitable,  within  the  meaning*  of  the 
doctrine,  so  that  gifts  for  such  purposes  may  be  sustained  as 
Talid  charitable  trusts,  although  they  may  tend  to  create  per- 
petuities. It  has  already  been  shown  that  the  purpose,  what- 
ever be  its  particular  object,  must  benefit  some  indefinite  class 
or  portion  of  the  public,  for  mere  private  charities  are  governed 
by  the  rules  which  apply  to  ordinaiy  private  express  trusts. 
The  general  objects  which  come  within  the  description  of 
**  charitable  uses,"  and  which  may  therefore  constitute  a  valid 
charitable  trust,  were  enumerated  in  the  '*  statute  of  charitable 
uses,"  passed  in  the  reign  of  Queen  Elizabeth,^  as  followa: 

Hospital,  5  Otto,  303;  Qoodell  v.  over  them,  and  are  void  if  they  create 
Unioa  Ass\i  of  Burliugtou  Co.,  29  perpetuities;  as  those  for  the  erec- 
N.  J.  £q.  32;  De  Camp  v.  Dobbins,  Id.  tion  or  repair  of  private  tombs  or 
30;  Trustees  of  Cory  Univ.  Soc.  v.  monuments,  /n  reKickard,  31  Beav. 
Beatty,  28  Id.  570;  Stevens  v.  Ship-  244;  Fowler  v.  Fowler,  33  Id.  616; 
iM3n,  Id.  487;  Clement  v.  Hyde,  50  Hoai-e  v. Osborne,  L.R.,  1  Eq.  685.  Or 
Vt.  716;  Craig  v.  Socrist,  54  Ind.  419;  to  found  a  private  museum.  Thomp 
Mason  v.  Meth.  EpiB.  Ch.,  27  N.  J.  son  v.  Shaxespear,  1  De  G.  F.  &  V. 
£q.  47;  Cruse  v.  Axtell,  50  Ind.  49;  399.  Or  for  tne  benefit  of  a  private 
Old  South  Soc.  V.  Crocker,  119  company.  Att*y-Gen.  v.  Haberdash- 
Mass.  1;  Zeiswciss  v.  James,  63  Pa.  ers  Co.,  1  My.  k  K.  420.  Or  for  a  pri- 
st. 465  (a  devise  to  **  the  Infidel  So-  vate  charity.  Ommaney  v.  Butcher, 
ciety  in  Philadclohia  for  the  purpose  T.  &  R.  260.  A  "  friendly  society . " 
of  building  a  hall  for  the  free  discus-  In  re  Clark's  Trust,  L.  R.,  1  Ch.  Div. 
sionof  religion,  politics,  etc.,**  is  not  a  497;  Dawson  y.  Small,  Id.,  18  £q. 
valid  charitable  use);  Meeting  St.  Bap.  114  (to  repair  tomb);  Thomas  v. 
Soc.  V.  Hail,  8  R.  I.  234;  Needles  v.  Howell,  Id.,  Id.  198  (a  bequest  to 
Martin,  33  Md.  600;  Thompson's  each  of  ten  poor  clergymen);  In  re 
Ex'rs  V.  Norris,  20  N.  J.  Eq.  489;  Williams,  Id..  5  Ch.  D.  735  (to  repair 
Norris  v.  Thomi>son's  Ex*rs,  19  Id.  tombs);  Carne  v.  Long,  2  De  G.  F.  & 
307;  Power  v.  Cassidy,  79  N.  Y.  602.  J.    75  (to  support  a  library  societv 

In  Jackson  v.   Phillips,  14  Allen,  which  was  established  for  the  benefit 

539,  556,  Gray,  J.,  said:  "  A  charity  is  of  its  own  subscribers  only);  ptr  eon- 

a  gift  to  be  applied,  consistently  with  tra.  Cruse  v.  Ax  tell,  50  Ind.  49  (a  de- 

existing  laws,  for  the  benefit  of  an  in-  vise  to  a  lodge  of  Freemasons,  held  to 

definite  number  of  pfrsonSy  either  by  befor  a  good  charitable  use;  a  decision 

bringing  their  minds  or  hearts  under  which  seems  opposed  to  the  authori- 

the  influence  of  education  or  religion;  ties);  Att'y-Gen.  v.  Soule,  28  Mich, 

by  relieving  their  bodies  from  disease,  153  (a  bequest  to  establish  an  ordinary 

suffering,  or  constraint;  by  assisting  private  school,   is  not   for  a  public 

them  to  establish  themselves  in  life;  charitable  use);    Swift  v.    Beneficial 

or  by  erecting  or  maintaining  public  Soc.,  73  Pa.  St.   362  (bequest  to  a 

works;    or   otherwise    lessening   the  "friendly   society"   the    benefits    of 

burdens  of  government."    This  may  which  are  confined  to  its  own  mem- 

not  be  an  exhaustive  description  of  bers,  is  not  for  a  charitable  use);  In 

charitable  purposes;  but  it  accurately  re  Clark's  trust,  L.  R.,  1  Ch.  D.  497 

states  tlie  essential  element  that  the  (same  as  last). 

gift  must  be  for  an  indefinite  dasSj  so       ^43  Eliz.  ch.  4.     The  "  charitable 

that  the  benefit  conferred  upon  them  trusts"    now    under    consideration, 

is  in  its  nature  public.  should  be  carefully  distinguished  from 

Trusts  for  private  objects  do  not  gifts  to  corporations  which  are  author- 
fall  within  the  denomination  of  char-  ized  by  their  charters,  or  other 
itable  trusts  nor  under  the  jurisdiction  statutes,  to  receive  and  hold  property. 
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*<  The  relief  of  aged,  impotent,  and  poor  people,  the  mainte- 
nance  of  maimed  and  sick  soldiers  and  mariners;  the  support 
of  schools  of  learning,  free  schools,  and  scholars  of  universities; 
repairs  of  bridges,  ports,  havens,  causeways,  churches,  sea 
banks,  and  highways;  education  and  preferment  of  orphans; 
the  relief,  stock,  and  maintenance  of  houses  of  correction; 
marriage  of  poor  maids;  aid  and  help  of  young  tradesmen, 
handicraftsmen,  and  persons  decayed;  relief  or  redemption  of 
prisoners  and  captives;  aid  of  poor  inhabitants  concerning  pay- 
ments of  fifteenths,  setting  out  of  soldiers,  and  other  taxes." 
It  will  be  seen  that  this  list  omits  some  most  important  and 
familiar  charitable  objects — as  for  example,  the  support  and 
propagation  of  religion.  The  English  and  American  courts 
have  never  regarded  this  enumeration  as  exhaustive,  but  as  de- 
signed to  be  merely  illustrative.  Numerous  objects,  analogous 
to  those  mentioned  in  the  statute,  are  held  to  be  charitable. 
The  doctrine  is  settled  that  all  particular  objects,  embraced 
within  the  general  spirit,  intent,  and  scope  of  the  statute,  are 
to  be  considered  as  charitable,  unless  they  violate  some  rule  of 
public  policy,  or  the  provisions  of  some  positive  statute.^ 

§1021.  Classes  of  Charitable  Uses;  (1)  RaUglous  Pur* 
poses. — In  addition  to  the  objects  specitically  enumerated  in 
the  statute,  other  purposes  of  a  like  general  nature  are  held  by 
the  courts  to  be  charitable;  and  these  may  all  be  arranged  in 
the  following  classes:  Beligioua  Purposes, — The  support  and 
propagation  of  religion  is  clearly  a  "  charitable  use.'"    This  in- 

ancl  apply  it  to  objects  which  fall  worth,  2  My.  &  E.  6S4;  In  re  Blundell, 
within  the  general  designation  of  char-  30  Beav.  3(60;  Heath  v.  Chapman,  2 
itable.  Such  gifts  are  permitted  in  Drew.  417;  Gary  v.  Abbot,  7  Yes.  490, 
the  states  where  the  peculiar  doctrine  495.  In'  the  United  States  no  such 
of  **  charitable  trusts  has  been  abro-  purposes  would  probably  be  regarded 
gated,  and  they  are  regulated  by  the  as  superstitious,  which  were  recos* 
general  rules  of  law  applicable  to  all  nizedoyanvreligious  belief  and  ritual, 
corporations,  or  by  the  provisions  of  Qass  v.  Wilhite,  2  Dana,  170;  Meth- 
the  individual  charter.  See  Levy  v.  odist  Ch.  v.  Bemin^^ton,  1  Watts,  218. 
Levy,  33  N.  Y.  97,  112-118,  per  Li  Enj^land,  no  charity  for  a  re2t^<o«f 
Wright,  J. ;  Bascom  v.  Albertson,  34  purpose  could  be  upheld  as  a  vfdid 
Id.  584,  587-621,  per  Porter  J.;  Wet-  public  charity,  unless  the  form  of  re- 
more  V.  Parker,  52  Id.  450;  Dodge  v.  ligion  was  one  at  least  professing  to 
Williams,  46  WLbc  70;  Oouldv.Tay-  acknowledge  the  divine  revelation 
lor  Orphan  Asylum,  46  Id.  106.  contained  in  the  Bible,   and  to    be 

'  Many  gifts  for  puzposes  confess-  founded  thereon ;  indeed,   the  whole 

edly  charitable  are  defeated  by  the  doctrine  was  regarded  by  the  early 

statutes  of  mortmain  in  Englana,  and  judges,  as  carrying  out  the  precepts 

in  the  states  where  these  or  analogous  of  Christianity.     While  the  American 

statutes  have  been  adopted.  courts  do  not  discriminate  between 

"^  In  England  an  exception  is  made  of  different  phases  of  religious  belief  and 

**  superstitious"  uses,  contrary  to  the  doctrine,  still  the  essential  element  of 

public  policy,  such  as  masses  for  the  a   charity  for    a    religious    purpose 

soul.      Att'y-Gron.    v.    Fishmongers'  must  be  i7i  reality  religious.    The  su« 

Co.,  5  My.  £Cr.  11;  West  v.  Shuttle-  preme  court  of  Pennsylvania  there- 
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eludes  gifts  for  tbe  erection,  maiDtenance,  and  repair  of  church 
edidces,  the  maintenance  of  worship,  the  support  of  clergymen, 
the  promotion  and  propagation  of  religious  doctrines  and  beliefs 
in  any  manner  by  the  church  or  by  associations,  the  aid  of  mis- 
sionary,  bible,  and  other  religious  societies,  and  all  other  ob- 
jects and  purposes  which  are  really  religious.  The  English 
courts  made  an  exception  with  reference  to  superstitious  uses, 
but  in  the  United  States  no  such  distinction  is  made.  Oar 
courts  would  recognize  no  difiference  among  religious  beliefs  and 
opinions;  but  in  this  country,  as  well  as  in  England,  a  gift 
could  not  be  sustained  as  a  charity  for  religious  purposes  when 

fore  decided  in  oompleto  agreement  In  re  Kilvert's  Trusts,  L.  R.,  12  Ea. 
with  principle  and  aathority,  that  a  ISd;  7  Oh.  170;  but  a  bequest  to  each 
devise  to  the  "  Infidel  Society  in  Phil-  of  ten  poor  clergymen,  is  not  a  '*  cbac^ 
adelphia  for  the  purpose  of  building  a  itable  gift,**  Thomas  v.  Howell,  L.  R., 
hall  for  the  free  discussion  of  religion,  18  E!q.  198;  and  see  Russell  v.  Kel- 
politics,  etc,'*  was  not  a  valid  char-  lett,  3  Sm.  &  Giffl  264;  promoting  re- 
liable gift.  Zeisweiss  v.  James,  G3  ligious  doctrines  and  beliefs  by  the 
Pa.  St.  465.  In  England  it  is  not  distribution  of  bibles  or  tracts,  and  by 
necessary  that  the  objects  should  con-  means  of  religious  socities,  etc. ;  Att^- 
form  to  the  doctrines  and  modes  of  the  Gon.  v.  Stepney,  10  Ves.  22;  Wilkin- 
established  church.  Charitable  gifts  son  v.  Lindgren,  L.  B.,  5  Ch.  570; 
are  valid  tot  diawnlera.  Att'y-Geu.  a  gift  to ''sisters  of  charity,**  but  not 
V.  Cock,  2  Ves.  Sen.  273;  Shrewsbury  to  a  convent,  Cocks  v.  Manners,  Id., 
V.  Hornby,  6  Hare,  406;  Att'y-Gen.    12  Eq.  574. 

V.  Lawes,  8  Id.  32;  Att*y-6en.  y.  American  decisions  are  to  the 
Bunce,  L.  R.,  6  Eq.  563.  Roman  same  effect:  Building  and  supporting 
Catholics. — Gary  v.  Abbot,  7  Ves.  churches,  maintaining  divine  worship, 
490;  Att*y-Gcn.  v.  Todd,  1  Keen,  803;  Jones  v.  Habersham,  3  Woods,  443; 
Walsh  V.  Gladstone,  1  Phil.  290 ;  Laird  v.  Bass,  50  Tex.  412;  Be  Camp 
Cocks  V.  Manners,  L.  R.,  12  Eq.  674.  v.  Dobbins,  29  N.  J.  Eq.  33;  Old 
Jeuw.— Michers  Trust,  28  Beav.  39.  South  Soc.  v.  Crocker,  119  Mass.  1; 
To  promulgate  doctrines  of  Joanna  Meeting  St.  Bap.  Soo.  v.  Hail,  8  R. 
Southcott,  Thornton  v.  Howe,  8  Jur.  I.  234;  promulgation  of  religious  doc- 
N.  S.  663.  But  not  to  promote  infidel-  trines  and  beliefs  and  practices,  mis- 
ity.  Zeisweiss  v.  James,  63  Pa.  St.  sionary  and  other  similar  societies, 
465.  Goodell  v.  Union  Ass'n  etc.,  29  N.  J. 

Among  the  particular  objects  which  Eq.  32  (Young  Men's  Christian  Asso- 
constitute  valid  religious  purposes,  ciation);  DeCamp  v.  Dobbins,  Id.  36 
are  the  following:  Building,  repair-  (missionary);  Trustees  of  Cory  Univ. 
ing,  ornamenting,  etc.,  churches,  Soc.  v.  Beatty,  28  Id.  Eq.  570  (**pro- 
Hoare  v.  Osborne,  L.  R.,  1  Eq.  585;  motion  of  the  Universalist  denomina- 
Booth  V.  Carter,  I(t,  3  Eq.  757;  Cress-  tion*');  but  Starkweather  v.  Am.  Bible 
weU  V.  Cresswell,  Id.,  6  Eq.  69  (to  Soc,  72  III.  50,  holds  that  the  American 
build  a  parsonage);  providing  things  Bible  Society  is  not  a  charity  within 
connected  with  church  services,  Tur-  the  statute  of  Elizabeth;  Fairbanks  v. 
ner  v.  O^en,  1  Cox,  310;  Adnam  v.  Lamson,  99  Mass.  533;  Maine  Baptist 
Cole,  6  Beav.  353;  maintenance  of  Miss.  Con.  v.  Portland,  65  Me.  92  (do- 
divine  worship,  Att*y-Gen.  v.  Pear-  mestic  missions,  diffusion  of  Christian 
son,  3  Meriv.  353,  409;  Att*y-Gen.  v.  knowledge);  for  the  benefit  of  tho 
Bunce,  L.  R.,  6  Eq.  563;  Att*y-Gen.  Sunday-school  library  of  a  specified 
v.  Webster,  Id.,  20  Eq.  483;  provid-  church,  Fairbanks  v.  Lamson,  supra; 
ing  or  8upix>rting  clergymen  in  the  but  a  bequest  to  a  certain  Sunday 
performance  of  their  religious  func-  school,  the  income  to  be  applied  in 
tions,  Att'y-Gen.  v.  Lawes,  8  Hare,  procuring  Christmas  presents  for  tho 
32;  Thomber  v.  Wilson,  3  Drew.  245;  scholars,  was  held  invalid.  Goodell  v. 
4  Id.  350;  In  re  Maguire  L.  R.,  9  Eq.  Union  Ass'n,  etc.,  29  N.  J.  Eq.  3i 
632;  In  re  Clergy  Soc,  2  K.  &  J.  615; 
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it  was  wholly  irreligious,  and  its  only  object  was  to  destroy  all 
religion. 

§  1022.  (2)  Benevolent  Purposes. — ^Numerous  trusts  for 
purposes  of  benevolence  are  upheld  as  charitable,  although  not 
mentioned  in  the  statute,  since  they  are  within  its  spirit  and  in- 
tent.' Among  the  particular  instances  embraced  within  this 
class,  are  trusts  for  the  *'  poor,*'  the  **  deserving  poor,"  widows 
and  orphans  of  a  specified  town,  district,  or  country;  for  hos- 
pitals, asylums,  and  similar  public  institutions;  for  any  class  of 
persons  requiring  aid,  as ''the  colored  persons"  of  a  certain 
state;  and  benevolent  objects  generally,  without  specifying  the 

^  As  examples,  to  support  or  aid  Charities,  L.  R.,  16  Eq.  129;  but  see 
widows,  or  orphans,  or  the  poor  of  a  Thrapp  v.  CoUett,  26  Beav.  125;  for 
certain  place  or  district.  Powell  v.  general  benevolent  purposes  in  a  speci- 
AttV-Gen.  3  Meriv.  48;  Att'y-Gen.  tied  district  or  country  at  large,  with- 
y.  domber,  2  S.  &  S.  93;  Att'y-Qen.  out  mentioning  any  particular  form  or 
V.  Clarke,  Ambl.  422;  B'p  of  Hero-  object:  Bolan  v.  Macdermot,  L.  U.,  5 
ford  V.  Adams,  7  Ves.  324;  Russell  v.  £q.  60;  3  Ch.  676;  Cresswell  v.  Cress- 
Kcllett,  3  Sm.  &  Giff.  264;  Thompson  well.  Id.,  6  Eg.  69;  Lewis  v.  AUen- 
V.  Corby,  27  Beav.  649;  Fiskv.Att'y-  by,  Id.,  10  Eo.  668;  Wilkinson  v. 
Gen.,  L.  R.,  4  Eg.  621;  Dawson  v.  Barber,  Id.,  14  Bq.  96;  AttV-Gen.  v. 
Small,  L.  R.,  18  Eq.  114;  /wreWUl-  Webster,  Id.,  20  Eg.  483;  Pocock  v. 
iams,  L.  R.,  5  Ch.  D.  735;  In  re  Att*y-Gen.  Id.,  3  Ch.  D.  342;  Mills 
Birkett,  L.  R.,  9  Ch.  D.  576;  it  also  v.  Farmer,  1  Meriv.  65;  Mogcridge  v. 
seetns  to  be  settled  that  a  eiit  or  be-  Thackwell,  7  Ves.  36;  but  inTn  re  Jar- 
quest  in  trust  for  the  donor^  or  testa-  man's  Elstate,  L.  R.,  8  Ch.  D.  584,  a  be- 
tor's  '*poor  relations,"  or  '*poor  do-  quest  to  general  benevolent  purposes 
Bcendants,"  or  "poor  kinsmen  and  was  held  mvalid from  the  uncertainty 
their  oJOfspring  and  issue,"  as  an  in-  and  indefiniteness  of  its  object. 
dcRnite  class,  is  a  good  charitable  American  decisions:  Aid  or  support 
trust  for  benevolent  purposes.  Gillam  of  the  poor,  widows,  orphans,  etc.: 
v.  Taylor,  L.  R.,  16  Eq.  581,  584;  Sohier  v.  Burr,  127  Mass.  221;  Good- 
Att'y-Gen.  v.  Price,  17  Ves.  371;  ell  v.  Union  Ass'n  etc.,  29  N.  J.  Eq. 
Isaac  v.  Defriez,  Ambl.  595;  17  Ves.  32  (''in  aid  of  the  deserving  poor  of 
373,  n.;  White  v.  White,  7  Ves.  423;  M.");  Mason  v.  Meth.  Epls.  Ch.,  27 
Bemal  v.  Bemal,  3  My.  &  Cr.  559;  N.  J.  Eq.  47;  Fellows  v.  Miner,  119 
Att'y-Gen.  v.  Duke  of  Northumber-  Mass.  641  (aged  and  infirm  poor); 
land,  L.  R.,  7  Ch.  D.  745;  but  a  gift  Gooch  v.  Ass^n  for  Relief  etc.,  109 
to  particular  individual  poor  relations  Mass.  558  (a  society  **  for  the  support 
would  be  an  ordinary  trust  or  legacy,  of  poor  old  women");  for  building  or 
Liley  v. Hey,  1  Hare,  580.  For  erect-  sustaining  a  hospital:  Quid  v.  Wash- 
ing, endowing,  or  supporting  hospitals,  ington  Hospital,  5  Otto,  303;  McDon- 
Pclham  y.  Anderson,  2  Eden,  296;  aid  v.  Mass.  Gen.  Hospital,  120  Mass. 
Magistrates  of  Dundee  v.  Morris,  3  432;  devise  to  a  lodge  of  free  masons: 
Macq.  134, 157;  Perringv.  Trail,  L.R.,  Cruse  v.  Axtell,  50  Ind.  49;  but  a 
18  Eq.  88;  Univ. of  London  V. Yarrow,  "beneficial  society,"  the  benefits  of 
1  De  (i.  &  J.  72  (to  found  a  hospital  ''for  which  are  confined  to  its  own  mem- 
studying  and  curing  Maladies  of  any  bers,  is  not  a  public  charity:  Swift  v. 
quadru^d  or  bird  useful  to  man");  Beneficial  Soc,  73  Pa.  St.  362;  for 
£>r  descrying  unsuccessful  literary  general  benevolent  puiposes,  not  speci- 
men:. Thomi>son  v.  Thompson,  1  Coll.  ned:  De  Camp  v.  Dobbms,  29  N.  J.  Eq. 
381 ,  395 ;  for  the  encouragement  of  good  36 ;  Mayer  v.  Soc.  for  Visitation  of  the 
servants:  Loscombe  v.  Wintringham,  Sick,  2  Brews.  385;  Thomson's  Ex'rs 
13  Beav.  87;  for  releasing  debtors:  v.  Korris,  20  K.  J.  Eq.  489  (a  bequest 
Att'y-Gen.  v.  Painter's  Co,  2  Cox,  51;  to  "benevolent,  religious,  or  charitable 
for  the  redemption  of  captives  or  institutions,"  held  not  a  eood  charita- 
prisoners:  Atty-Gen.  v.  Ironmongers'  bleuse,  "benevolent"  includes  objects 
Co.,  2  My.  &  K.  576;  In  re  Prison  not  charitable). 
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form.  Even  trusts  established  for  the  donor's  own  **  poor  rela- 
tions," or  ''poor  descendants,"  as  a  class,  are  held  to  be  true 
charities.  The  beneficiaries  to  be  relieved,  and  the  mode  pro- 
posed for  aiding  them,  must  be  ptiblic;  a  trust  on  behalf  of  a 
strictly  private  association,  the  benefits  of  which  are  confined 
to  its  own  members,  is  not  a  **  charitable  trust." 

§  1023.  (3)  Educational  Purposes. — Qifts,  devises,  and  be* 
quests  in  trust  for  educational  purposes  are  valid  since  thej 
are  all  clearly  within  the  spirit  of  the  statute.^  This  class  em- 
braces all  trusts  for  the  founding,  endowing,  and  supporting 
schools  and  other  similar  institutions  which  are  not  strictly  pri- 
vate; for  the  establishment  of  professorships,  and  maintenance 
of  teachers;  for  the  education  of  designated  classes  of  persons, 
as  the  poor  children  of  a  town ;  for  the  promotion  of  science 
and  scientific  studies;  and  generally  for  the  advancement  of 
knowledge,  learning,  and  education. 

§1024.  (4)  Other  Public  Purposes.— Other  public  pur- 
poses,  not  in  the  ordinary  sense    benevoletU,  may  be  valid 

^  Examples:  To  found,  endow,  or  487;  Meeting  St  Bap.  Soc.  ▼.  Hail,  8 
maintain  schools  and  other  inatitu-  K.  L  234;  but  the  school  mnst  be 
tions  of  learning,  which  are  not  public  or  for  the  benefit  of  some  per- 
strictly  private:  Maffistrates  of  Dun-  tion  of  the  public;  a  gift  of  $10,000 
dee  V.  Morris,  3  Macq.  134;  In  re  to  trustees  *' for  the  establishment  of 
Latymer's  Charity,  L.  R.,  7  Eq.  333;  a  school  at  M.  for  the  education  of 
In  re  Hedgman,  Id.,  8  Ch.  D.  156  children,"  was  held  not  a  valid  charity, 
(*' for  supporting  or  founding  free  or  since  the  school  might  be  merely 
ra^ed  schools' j;  and  see  rfew  v.  private:  Att'y-0«a«  v.  Soule,  28  Mich. 
Bonaker,  L.  R.,  4  Eq.  655;  for  the  153;  the  same  is  true  of  a  gift  for  a 
foundation  or  endowment  of  prof essor-  merely  private  library  association: 
ships,  scholarships,  lectureships,  etc.  Came  v.  Long,  2  De  G.  F.  &  J.  75; 
and  maintenance  of  teachers:  Bex  v.  gifts  for  the  promotion  of  education 
Newman,  1  Lev.  284;  Atfy-Gen.  v.  generally,  or  for  the  education  of 
ilargaret  Ptof.,  1  Vem.  55;  Att*y-  Any  designated  class  of  persons  in 
Gen.  V.  Tancred,  1  tSden,  10;  for  the  a  town,  or  district,  or  state:  Att^* 
advancement  of  education,  learning,  Gen.  v.  Parker,  126  Mass.  216;  Dodge 
and  knowledge,  generally:  Whicker  v.  Williams,  46  Wise.  70  ('*for  the 
V.  Hume,  7  H.  L.  Uas.  124;  1  De  G.  M.  education  and  tuition  of  worthy  indi- 
ft  G.  506;  also  for  the  promotion  of  gent  females");  I>e  Camp  v.  Dobbins, 
science,  and  any  strictly  scientific  pur«  29  N.  J.  Eq.  36  ("educational  enter- 
poses:  President  of  U.  S.  v.  Drum-  prises**);  Clement  v.  Hyde,  50  Vt. 
mond,  cited  7  H.  L.  Cas.  155;  as  a  716  (bequest  "to  the  treasurer  of  the 
ffift  to  the  Royal  Society  and  to  the  county  of  O.  and  his  successors  in  of- 
Geographical  Society:  Beaumont  v.  fice,  the  income  to  be  expended  in  the 
Oliveira,  L.  K,  6  £2q.  534;  4Ch.  300;  education  of  scholars  of  the  poor  in 
and  for  a  botanical  garden:  Trustees  the  Co.  of  0.");  Craig  v.  Secrist,  54 
of  the  Br.  Museum  v.  White,  2  S.  ft  Ind.  419  (devise  to  a  coun^  for  the 
S.  594;  Townley  v.  Bed  well,  6  Yes.  education  of  acertain  class  of  children); 
194.  American  cases:  Founding  or  Masonv.Meth.Epis.  Ch.,  27  N.  J.  £q. 
supporting  schools,  etc.  — ^in  several  of  47  (bequest  to  two  towns,  the  income  for 
those  cases  the  ?ift  is  to  a  town  or  educating  poor  children);  Btrcluurd  v. 
other  municipal  body,  as  the  trustee:  Scott,  39  Conn.  63  (to  defray  expenses 
Russell  V.  Allen,  5  Dillon,  235;  Box-  of  educating  poor  children  in  a  oer* 
£ord  etc.  Soc.  v.  Harriman,  125  Mass.  tain  district). 
321;  Stevens  v.  Shippen,  28  N.  J.  E^. 
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obarities,  since  thoy  are  either  expressly  mentioned  by  the  stat- 
ute, or  are  within  its  plain  intent.  All  of  these  purposes  tend 
to  benefit  the  public  either  of  the  entire  country,  or  of  some 
particular  district;  or  to  lighten  the  public  burdens  for  defraying 
the  necessary  expenses  of  local  administration,  which  rest  upon 
the  inhabitants  of  a  designated  region.^ 

§1025.  Creation  of  the  Trust:  Certainty  or  Unoer« 
tainty  of  the  Object  and  of  the  Beneficiaries. — One  of  the 
distinguishing  elements  of  a  ''  charitable"  as  compared  with  an 
ordinary  trust,  consists  in  the  generality,  indefiuiteness,  and 
even  uncertainty  which  is  permitted  in  describing  the  objects 
and  purposes,  or  the  beneficiaries.  From  the  very  definition  of 
a  "  charitable  trust"  the  beneficiaries  are  always  an  uncertain 
body  or  class;  but  the  doctrine  goes  further  than  this.  If  the 
donor  sufficiently  shows  his  intention  to  create  a  charity,  and 
indicates  its  general  nature  and  purpose,  and  describes  in  gen- 
eral terms  the  class  of  beneficiaries,  the  trust  will  be  sustained 
and  enforced,  although  there  may  be  indefiniteness  in  the 
declaration  and  description,  and  although  much  may  be  left  to  the 
discretion  of  the  trustees.*    This  uncertainty,  however,  must  not 

^Examples:  For  the  improvement  1  My.  &  Cr.  286;  per  contra,  Waldo  v. 

or  good  of  a  town:  Jones  v.  Williams,  Caley,  16  Ves.  206;  Horde  v.  Earl  of 

Ambl.  6ol;  Howso  v.  Chapman,  4  Ves.  Suffolk,  2  My.  &  K.  59;  Johnston  v. 

542;  Att'y-Qen.  v.  Lonsdale,  1  Sim.  Swann,  cited  Ambl.  5S5,  n.;  but  see 

105;    Mitford  v.   Eevnolds,    1   Phil,  comments  ou  these  cases  in  Ellis  v. 

185;  AttV-Gen.  v.  Bushby,  24  Beav.  Selby,  1  My.  &  Cr.  286,  292,  293;  also 

299;  for  the  benefit  of  the  country  a  bequest  to  a  public  body /or  apur- 

fenerally:  Nightingale  v.Goulboum,  2  posHy  none  being  stated,  is  void:  Cforp. 

*hil.  594;  to  aid  in  payment  of  the  of  Gloucester  v.  Osbom,  1  H.  L.  Gas. 

public  debt:  Ncwlana  v.  Att'y-Qen.,  272;  S.  C,  8itb  nom.  Corp.  of  Glou- 

3  Meriv.  684;  for  a  parish  or  the  par-  cester  v.  Wood,  3  Hare,  131,  136-148; 

ishioners:  Att'y-Gen.  v.  Webster,  L.  a  bequest  **  to  the  trustees  of  Mt. 

R.,  20  £q.  483;  public  benefit  of  a  Zion  chapel,"  etc.,  no  purpose  being 

town,    improving    streets,    lighting,  stated;  held  that  the  court  could  not 

{>aving,  protecting  from  the  sea,  etc. :  assume  a  charitable  purpose  to  be  in- 

Att'y -Gen.  V.  Eastlake,  1 1  Hare,  205,  tended,  and  the  bequest  was  void: 

215,  216;  Att'y-Gen.  y.  Brown,  1  Sw.  Aston  v.  Wooil,  L.  R..  6  Eq.  419;  a 

265,  301,  302;  fire  companies  in  Penn-  bequest  which  the  executors  '*  should 

sylvania:  Humane  Fire  Co.*s  Appeal,  apply  to  any  charitable  or  benevolent 

88  Pa.  St.  389;  Bethlehem  v.  Perse-  purpose  they  might  agree  upon  at  any 

Torance  Fire  Co.,  81  Id.  445.  time;'*  held  too  indefinite  and  inopera- 

'''The  decisions  appear  to  be  very  tive:  In  re  Jarman's  Estate,  L.  R.,  8 

conflicting,  and  it  is  certainly  difficult  Ch.  D.  584. 

to  harmonize  them  all.    The  follow-       Examples  of  trusts  held  valid,  al- 

ing  are  examples  of  trusts  which  were  though  uncertain  in  their  objects  or 

held  invalid  on  account  of  too  great  purposes.      W^here  the  intention  to 

uncertainty:  A  gift  for ''charitable  or  create  a  charitable  trust  is  evident, 

public  purposes:"  Vezey  v.  Jamson,  1  the  court  will,  as  a  rule,  sustain  and 

S.  &  S.  69;  see  Fowler  v.  Fowler,  33  enforce  it,  although    its    terms  are 

Beav.  616;  for  such  *'  objects  of  lib-  very  indefinite  and  uncertain:  Magis- 

erality  and  benevolence"  as  a  trustee  trates  of  Dundee  y.  Morris,  3  Macq. 

shall  approve  of:  Morice  v.  B'p  of  134,  157;  a  bequest  for  **  such  charities 

Durham,  9  Ves.  399;  Williams  v.  feer-  and  other  public  purposes  as  lawfully 

ahaw,  5  CI.  &  Fin.  HI;  Ellis  v.  Selby,  may  be  in  the  parish  of  T.:"  Dolan  v. 
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be  carried  too  far.  The  intention  of  the  donor  to  create  some 
kind  of  charity,  leligious,  benevolent,  educational,  or  otherwise, 
must  never  be  left  uncertain.  It  must  sufficiently  appear  that 
he  designed  to  establish  a  charity,  and  the  purpose  must  be  in- 
dicated with  sufficient  clearness,  to  enable  the  court,  by  means 
of  its  settled  doctrines,  to  carry  the  design  into  eJFect.  Such  is 
the  well-established  English  doctrine,  and  the  court  strives  to 
carry  out  a  charity  if  at  all  practicable.  In  this  country,  the 
doctrine  has  been  adopted  only  to  a  partial  extent.  In  a  few  of 
the  states  where  the  system  of  charitable  trusts  prevails,  the 
English  theory  seems  to  have  been  accepted  with  little  or  no 
modification.  In  most  of  the  states  more  certainty  in  defining 
the  purposes  of  the  charity  and  terms  of  the  trust,  or  in  desig- 
nating the  classes  of  persons  who  are  intended  to  be  the  bene- 
ficiaries, is  required  in  order  to  sustain  the  gift,  than  is  neces- 
sary under  the  methods  of  the  English  courts.^ 

Macdennot,  L.  R.,  5  Eq.  60;  3  Ch.  wiahes  which  I  have  expressed  to 
676;  for  charitable  purposes  generally,  him;"  held  ld valid,  aud  the  trust  can 
no  particular  kind  being  mentioned:  not  be  estalished  by  proof  of  testator's 
Att  y-Gen.  v.  Herricki  Ambl.  712;  oral  directions:  Olliffe  v.  Wella,  130 
Chamberlayne  v.  Brockctt,  L.  R.,  8  Mass.  221;  bequest  to  a  Sunday  school, 
Ch.  206;  for  such  charitable  purposes  the  income  to  be  '*  applied  in  makina 
as  the  trustee  or  some  other  designated  Christmas  presents  to  the  scholars; 
person  may  determine,  or  where  the  void,  no  competent  trustee  andnocer- 
selection  and  application  are  left  to  tain  beneficiaries:  Croodell  v.  Union 
the  discretion  of  the  trustees:  Lewis  Ass'n  etc.,  29  N.  J.  £q.  32;  devise  and 
V.  Allenby,  L.  R.,  10  Eq.  663;  Wil-  bequest  "to  the  Roman  Catholic  or- 
kinson  v.  Barber,  Id.,  14  Id.  96;  Wil-  phans"  of  a  certain  diocese,  the  bishop 
kenson  v.  Lindgren,  Id.,  5  Ch.  570;  as  executor  authorized  to  use  the  prop- 
Pocock  v.  Att'y-Gen.,  Id.,  3  Ch.  D.  erty  for  the  benefit  of  said  orphans; 
342.  For  further  examples  of  uncer-  held  invalid,  uncertainty  as  to  trustee 
tain  objects  and  purposes,  see  poetf  and  beneficiaries:  Heiss  v.  Murphy, 
§  1027,  and  cases  cited  as  illustrations  40  Wise.  276;  bequest  to  trustees,  to 
of  the  rule  of  cj/  pres,  be  expended  at  their  discretion  **  for 
^  It  is  impossible  to  formulate  any  the  establishment  of  a  school  at  M. ;" 
more  specific  American  rule,  since  indefinite  and  invalid:  Att'y-Gren.  v. 
there  is  a  radical  difference  in  the  Soule,  28  Mich.  153;  bequest  to  "  be- 
theories  and  fundamental  views  pre-  nevolent,  reli^ous,  or  charitable  pur- 
vailing  in  various  states.  I  shall  make  poses;"  invalid:  Thomson's  Ex'rs  v. 
no  attempt  to  analyze  and  classify  the  Jfonis,  20  N.  J.  Eq.  489;  a  bequest  to 
decisions  upon  this  most  important  A.,  bishop  of  W.,  and  his  successors,  in 
question,  but  shall  simply  give  some  trustfortnesist^of  St.  Joseph,  an un- 
examplcs,  referring  the  reader  to  incorporated  society:  Kain  v.  Gibboney, 
treatises  upon  trusts  for  a  detailed  11  Otto,  362;  3  Hughes,  397;  a  devise 
discussion.  Examples  of  trusts  held  or  beonest  to  trustees  for  the  benefit 
invalid:  Bequest  to  executors  and  their  of  *'tne  colored  persons"  of  a  city  or 
successors,  **  to  be  by  them  distrib-  state:  Needles  v.  Martin,  33  Md. 
uted  to  such  persons,  societies,  or  in-  609. 

stitutious  as  they  may  consider  most       Examples  of  trusts  held  sufficiently 

deserving;"  held,  too  indefinite  and  in-  certain  and  valid:  Beauest  to  executors 

valid  as  a  charitable  trust:  Nichols  v.  *'  to  be  divided  by  them  among  such 

Allen,  l.'K)  Moss.  211;  compare  Power  R.  C.  charities,  institutions,  schools, 

V.  CassiJy,  79  N.  Y.  602;  oequest  to  or  churches  in  the  city  of  New  York,** 

A.  '^  to  d Attribute  the  same  in  such  as  a  majority  of  the  executors  should 

manner  as  in  his  discretion  shall  ap-  decide,  there  being  many  such  insti- 

pear  best    calculated    to   carry  out  tutions  in  New  York  authorized  by 
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§  1026.    Certainty  or   Uncertainty  of  the  Trustee. — 

Charitable  trusts  also  differ  from  private  trusts  in  another  very 
important  feature.  It  is  settled,  as  a  part  of  the  complete  sys- 
tem prevailing  in  England,  that  not  only  may  the  beneficiaries 
be  uncertain,  but  that  even  where  the  gift  is  made  to  no  certain 
trustee,  so  that  the  trust  if  private  would  wholly  fail,  a  court 
of  equity  will  carry  the  trust  into  effect  either  by  appointing  a 
trustee,  or  by  acting  itself  in  the  place  of  a  trustee — that  is,  by 
establishing  a  scheme  for  accomplishing  the  design  of  the 
donor,  as  though  the  legal  title  had  vested  in  a  certain  trustee. 
This  result  may  happen  in  various  modes.  In  one  class  of  in- 
stances the  same  rule  is  merely  applied  which  would  be  invoked 

law  to  take  sifts  by  will:  Power  v.  employ  in  the  promotion  of  the  nni- 

Caasidy,  79  N.  Y.  602;  devise  or  be-  versalist  denomination:'*  Trustees  etc. 

quest  to  a  town,  or  towns,  or  a  county,  v.  Beatty,  28  K.  J.  Eq.  570;  a  devise 

tor  purpose  of  building  or  maintaining  for  the  establishing  a  school  for  the 

a  school,  or  educating  poor  cluldren,  benefit  of  youth  residing  in  New  Jer- 

or  aiding  the  poor,  etc. :  Boxford  etc.  sey,  or  furnishing  education  to  such 

Soc.  V.  Harriman,  125  Mass.  321  (a  children  of  the  city  of  H.  as  the  au- 

Bchool);  Clement  v.  flvde,  50  Vt.  716  thorities  shall  permit  to  attend:  Ste- 

(educating  poor  children);  Craig  v.  yens  v.  Shippen,  28  N.  J.  Eq.  487;  a 

Secrist,  54  Ind.  419  (same);  Mason  v.  conyeyance  of  land  in  trust  for  the 

Meth.   Epis.    Ch.,  27  N.   J.    Eq.  47  purpose  of  erecting  thereon  a  school- 

(same  and  aiding  poor  widows);  Fel-  nouse  and  a  meeting-house  for  divine 

lows  V.  Miner,  119  Mass.  541  (aged  worship:    Meeting  St.  Bap.    Soc.  y. 

and  infirm  poor);  devise  and  bequest  Hail,  8  R.  I.  234;  a  bequest,  the  in- 

in  trust  ''  for  the  purpose  of  founding  come  to  be  applied  for  **the  benefit  of 

an  institution   for  the  education  of  the  Sabbath-school  library  of  the  first 

youths  in  St.  Louis  Co.:"  Russell  v.  baptist  church  in  S.,  or  the  baptist 

Allen,  5  Dillon,  235;  a  gift  to  trustees  home  missionary  society,  whichever 

to  pay  income  to  an  almoner  to  I>e  ap-  may  be  deemed  most  suitable:  Fair- 

pomted  by  the  probate  court,  and  he  banks  v.  Lamson,  99  Mass.  533;  see 

to  distribute  the  same  among  the  poor  also  Baptist  Ass*n  y.  Hart's  ExVs,  4 

widows  of  a  certain  district;  held  valid  Wheat.  1 ;  Inglis  y.  Sailor's  Snu^  Har- 

and  not  defeated  by  a  delay  of  several  bor,  3  Peters,  99;  Vidal  v.  Girard's 

years:  Sohier  y.  Burr,  127  Mass.  221;  Ex'rs,  2  How.  (U.  S.)  127;  Brown  v. 

a  conveyance  to  trustees  for  an  unin«  Concord,  33  N.  H.  285;  Burr's  Ex'rs 

corporated  church:  Laird  v.  Bass,  50  ▼.  Smith,  7  Vt.  241;  Baker  v.  Smith, 

Tex.  412;  a  devise  of  lands  to  trustees  13  Met  34,  41;  Jackson  v.  Phillips,  14 

**for  the  erection  of  a  hospital  for  Allen,  539,  557;  White  v.  Fist,  22 

foundlings,  and  for  any  corporation  Conn.  31;  Shotwell's  Ex'rs  y.  Mott,  2 

which  congress  may  create:"  Quid  v.  Sandf.  Ch.  46;  Williams  v.  Williams, 

Washington  Hospital,  5  Otto,  303;  a  8  N.  Y.  525;  Beekman  v.  Bonsor,  23 

bequest,  the  income  *'  to  help  form  a  Id.  298;  Bascom  y.  Albertson,  34  Id. 

young  men's  .Christian  association;"  584;  Witman  v.  Lex,  17  Serg.  &  R. 

also  a  bequest  to  A.  '*  that  the  inter-  88;  Brendle  y. German  Ref.  Cong.,  33 

est  may  oe  applied  at  his  discretion  in  Pa.  St.  415,  418;  Philadelphia  v.  Gi- 

aid  of   the  deser^dng  poor  of  M.:"  rard's  Heirs,  45  Id.  9;  Miller  v.  Porter, 

Goodell  y.  Union  Ass^n  etc.,  29  N.  J,  53  Id.  292;  Gallego's  Ex'ra  v.  Att'y- 

E^.  32;  a  bequest  to  a  certain  church  Gen.,  3  Leiffh,  450;  Venable  v.  Coff- 

"m  trust  to  use  the  same  to  promote  man,  2  W.  Va.  310;  McAuley  y.  Wil- 

the  religious  interests  of  said  church,  son,  1  Dev.  Eq.  276;  Att'y-Gen.  v. 

and  to  aid  the  missionary,  educational.  Jolly,  2  Strobh.   Eq.  379;  Carter  y. 

and  benevolent  enterprises  to  which  Balfour,    18    Ala.    814;    Dickson    v. 

said  church  is  in  the  habit  of  contrib-  Montgomery,  1  Swan,  348;  Att'y-Gen. 

uting:"  De  Camp  y.  Dobbins,  29  N.  v.  Wallace,  7  B.  Mon.  611;  Urmoy's 

J.  Eq.  36;  bequest  to  a  church,  to  be  Ex'r  y.  Wooden,  1  Ohio  St.  160;  Gil 

paid  as  soon  as  it  is  incorporated,  **  to  man  v.  Hamilton,  16  HL  225. 
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under  like  circntnstances  to  regulate  tbe  administratioii  of  a 
private  trust.  Where  a  testator  has  expressly  purported  to  give 
the  property  to  a  trustee,  but  for  any  cause  the  appointment 
fails,  the  charitable  trust  will  still  be  enforced.^  The  doctrine, 
however,  goes  much  further  than  this  simple  rule  which  does 
not  permit  a  trust  otherwise  valid  to  fail  for  want  of  a  desig- 
nated trustee.  It  also  applies  where  the  property  is  given  to  a 
person  or  body  incapable  of  taking  and  holding  in  perpetuity;  or 
to  a  body  uncertain,  indefinite,  and  fluctuating  in  its  members, 
such  as  an  unincorporated  society;  or  to  a  body  not  in  legal 
being,  as  to  a  corporation  not  in  existence;  and  even  where 
there  is  no  person  or  body  indicated  as  the  recipients  of  the 
legal  title,  but  the  property  is  merely  directed  to  be  applied  to 
some  designated  charitable  purpose,  the  performance  of  which 
direction  might  and  often  would  necessarily  create  a  perpetuity.' 

'  Ab  where  a  t^tator  gives  property   Att*y-Qen.  ▼.  Comber,  2  S.  &  S.  93; 

to  be  applied  in  charity  to  such  person  Att'y-Gen.  v.  Downing,  AmbL  550, 

as  he  shall  hereafter  in  his  will  ap-.  571. 

point  his  executor,  and  he  neglects  to  lliere  is  a  fundamental  divergenoe 
appoint  any  one;  or,  having  appointed  between  two  classes  of  American  de- 
one,  the  person  dies  in  the  testator's  cisions  npon  this  question.  In  some 
life- time,  and  none  other  is  named;  or  states  the  English  doctrine  as  stated 
the  testator  gives  his  property  to  such  in  the  text  is  adopted,  except  so  far 
person  as  his  executor  shall  name,  and  as  it  is  enlarged  by  the  further  and 
no  executor  at  all  is  appointed,  or  if  distinct  doctnue  of  ey  pres;  in  others, 
appointed  he  dies  in  the  testator's  charitable  trusts  are  sustained  and  en* 
life- time;  or  if  the  property  is  fiven  forced  onlv  when  the  lesal  title  to  the 
to  certain  trustees  and  they  all  die  in  property  is  given  by  tne  donor  to  a 
the  testator's  life-time;  or  the  trustee  certai]>  trustee  competent  to  take  and 
named  refuses  to  act;  in  all  such  cases  hold  inpcrpetuit^  if  the  trust  creates 
the  court  carries  out  the  intended  one.  lie  following  cases  are  given 
charity  as  stated  in  the  text;  Mills  v.  simply  as  examples.  Gifts  to  unin- 
Farmer,  1  Meriv.  55,  96;  Moggridge  v.  corporated  societies  held  valid.  Laird 
Thackwell,  3  Bro.  Ch,  517;  1  Ves.  ▼.  Bass,  50  Tex.  412;  Cruse  v.  Axtell, 
464;  7  Id.  36,  69;  Att*y-6en.  v.  Jack-  50  Ind.  49;  gift  to  an  unincorporated 
son,  11  Id.  365,  367;  White  v.  White,  society,  or  uncertain  and  flud^uating 

1  Bro.  Ch.  12;  Att'y-Gen.  v.  Hick-* body  held  invalid,  Goodell  v.  Union 
man,  2  Eq.  Cas.  Abr.  193;  Brown  Ass^n  etc.,  29  N.  J.  Eq.  32  (to  a  Sun- 
v.  Kelsey,  2  Cush.  243;  Winslow  v.  day  school);  Heiss  v.  Murphey,  40 
Cummings,  3  Cush.  358,  365;  McCord  Wise.  276  ('<to  the  Roman  Catholic 
V.  Ochiltree,  8  Blackf.  15,  22;  Sohier  orphans"  of  a  diocese);  gift  to  a  cor- 
v.  Burr,  127  Mass.  221.  poration  not  yet  created,  hut  its  in- 

'  The  following  are  some  of  the  many  corporation  expected,  valid,  Child  v. 

cases  in  which  this  doctrine  is  either  Washington   Hospital,  5  Otto,  303; 

applied  or  discussed:  to  a  body  not  Trustees  etc.  v.  Beatty,  28  N.  J.  Eq. 

in  existence,  Att'y-Gen.  v.  Bunco,  L.  570;  ^f t  to  the  treasurer  of  a  county 

K.,  6  Eq.  563;  In  re  Maguire,  Id.,  0  Id.  and  his  successors  in  office,  the  income 

632;  to  unincorporated  fluctuating  as-  for  aiding  poor,  held  valid,  Clement 

sociations.  Cocks  v.  Maimers,  Id.,  12  v.  Hyde,  50  Vt.  716;  where  a  bequest 

Id.  574;  and  see  Gower  v.  Mainwar-  was  made  to  two  towns  in  trust  to 

ing,   2  Ves.   Sen.   87,  89,  per  Lord  apply  the  income  to  the  education  of 

Hardwicke;  Att'y-Gen.  v.  Oglander,  poor  children  and  the  relief  of  poor 

3  Bro.  Ch.  166;  Att'y-Gen.  v.  Green,  widows,  it  was  held  thatthe  town  was 

2  Id.  490;  White  v.  White,  1  Id.  12;  not  a  proper  trustee,  but  the  charity 
Att'y-Gen.  v.  Boultbeo,  2  Ves.  380;  would  not  fail  on  that  account,  for  the 
Att'y-Gcn.    v.   Bowyer^  3  Id.    714;  court  would  appoint  a  trustee,  Mason 
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This  is  one  of  the  most  important  points  of  distinction  between 
charitable  and  private  trusts;  for  it  is  certain  that  at  law,  and 
independently  of  the  pecnliar  doctrine  of  equity  on  this  subject, 
gifts  to  charitable  uses,  without  a  certain  and  competent  trustee 
to  take  and  hold  the  legal  title — as  to  an  unincorporated  and 
fluctuating  society — would  be  wholly  void.^  The  doctrine, 
however,  is  rejected  by  the  courts  of  several  American  states, 
which  admit  the  existence  and  validity  of  charitable  trusts,  only 
in  cases  where  the  property  is  given  to  a  certain  and  competent 
trustee. 

§  1027.  The  Dootrlne  of  Cy  Pros.— In  administering  char- 
itable  gifts,  the  English  courts  have  leaned  so  strongly  in  favor 
of  sustaining  the  trusts,  even  when  the  donor's  specified  pur- 
pose becomes  impracticable,  that  they  invented  at  an  early  day, 
and  have  fully  established,  the  so-called  doctrine  of  cy  pres. 
This  doctrine  may  be  stated  in  general  terms,  as  follows: 
Where  there  is  an  intention  exhibited  to  devote  the  gift  to 
charity,  and  no  object  is  mentioned,  or  the  particular  object 
fails,  the  court  will  execute  the  trust  cy  pres,  and  will  apply 
the  fund  to  some  charitable  purposes,  similar  to  those  (if 
any)  mentioned  by  the  donor.  **  If  the  donor  declare  his 
intention  in  favor  of  charity  indefinitely,  without  any  spec- 
ification of  objects,  or  in  favor  of  defined  objects  which 
happen  to  fail  from  whatever  cause-— even  though  in  such 
cases  the  particular  mode  of  operation  contemplated  by 
the  donor  is  uncertain  or  impracticable — ^yet  the  general  pur- 
pose being  charity,  such  purpose  will,  notwithstanding  the  in- 
definiteness,  illegality,  or  failure  of  its  immediate  objects,  be 
carried  into  e£fect."'    In  the  first  kind  of  cases,  where  the  donor 

V.  Meth.  Epis.  Ch.,  27  K.  J.  Eq.  47;  537;  Mdntyre  v.  Zanesville,  17  Ohio 

gift  to  a  bishop  and  his  successors  in  St.  352;  Board  of  Ed.  v.  Edson,  18 

trust  for  an  ooject  which  would  be  or  Id.  221 ;  Ex  parte  Lindley,  32  Ind. 

might  be  a  perpetuity,  held  void,  Kain  367;  AttV-Cren.   v.    Sonle,  28  Mich. 

V.  Gibboney,  11  Otto,  362;  3  Hughes,  153;  Methodist  Ch.  v.  Clark,  41  Id. 

397;  Heiss  v.  Murphy,  40  Wise.  276.  730;  Henser  v.   Harris,  42  lU.  425; 

See,  also,  Preachers'  Aid  Soc.  v.  Rich,  Acad,  of  Visitation  v.  Clemens,   50 

45  Me.  552;  Tappan  v.  Deblois,  45  Id.  Mo.  167;  Estate  of  Hinckley,  8  Pac. 

122;  Swasey  v.  Am.  Bible  Soc.,  57  Id.  Law  J.  407  (Cal.) 

523;  Tucker  v.  Seamen's  Aid  Soc.,  7  ^  AttV-Oen.  ▼.  Tancred,  Ambl.35I; 

Met.  188, 195;  Bliss  v.  Am.  Bible  Soc,  1  W.  Bl.  90;  Widmore  v.  Woodroffe, 

2  Allen,  334;  Meeting  St.  Bap.  Soc.  v.  Ambl.  636,   640;  Anon.,  2  Ch.  Cas.       , 

Hail,  8  R.  I.  234;  Birchard  v.  Scott,  207;  Baptist  Ass'n  v.  Hart's  Ex'rs,  4 

39  Conn.  63;  Goodell  v.  Union  Ass'n  Wheat    1;   McCord  v.   Ochiltree,   8 

etc.,  29  N.  J.   Kq.   32;    Stevens  v.  Blackf.  15,  22;  Grimes'  Ex'rs  v.  Har- 

Shippen,  28  Id.  487;  Philadelphia  v.  mon,    35  Ind.    198;    Levy  v.   Levy, 

Fox,  G4  Pa.   St.    169;  Zeiswciss    v.  33    N.  Y.  97,    102,  cases    dted    by 

James,  63  Id.  465;  State  v.  Warren,  Wright,  J. 

28  Md.  338;  Needles  v.  Martin,  .33  Id.  *  In  the  following  cases  this  doctrine 

609;  Miller  v.  Atkinson,   63  N.   C.  is  defined,  discussed,  applied,  and  il- 
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has  specified  no  object,  the  court  will  determine  upon  some 
scheme  which  shall  cany  out  the  general  intention;  in  the 
second  kind,  where  the  donor's  specified  object  fails,  the  court 
will  determine  upon  another  object  similar  to  that  mentioned 
by  the  donor.  A  limitation  upon  the  generality  of  the  doctrine 
seems  to  be  settled  by  the  recent  decisions,  that  where  the 
donor  has  not  expressed  his  charitable  intention  generally,  but 
only  by  providing  for  one  specific  particular  object,  and  this 
object  can  not  be  carried  out,  or  the  charity  provided  for  ceases 
to  exist  before  the  gift  takes  effect,  then  the  court  will  not 
execute  the  trust;  it  wholly  fails.'  The  true  doctrine  of  cy  pres 
should  not  be  confounded,  as  is  sometimes  done,  with  the  more 
general  principle  which  leads  courts  of  equity  to  sustain  and 
enforce  charitable  gifts  where  the  trustee,  object,  and  benefi- 
ciaries are  simply  uncertain.  There  is  a  radical  distinction  be- 
tween the  two,  although  the  doctriae  of  cy  pres  may  be  to  some 
extent  an  expansion  or  enlargement  of  the  other  principle.' 
In  the  great  majority  of  the  American  states  the  courts  have 
utterly  rejected  the  peculiar  doctrine  of  cy  pres  as  inconsistent 
with  our  institutions  and  modes  of  public  administration.  A 
few  of  the  states  have  accepted  it  in  a  modified  and  partial  form.' 

lustrated:  Sinnett  v.  Herbert,  L.  R.,  Att'yCren.  v,  Duke  of  Northumber- 

7  Ch.  232;  Chamberlayne  v.  Brockett,  land.  Id.,  7  Ch.  D.  745. 

Id.,  8  Ch.  206;  AttV-Gen.  v.  Baxter,  ^Fisk  v.  Att'y-Gen.,  L.  R.,  4  Eq. 

1  Vera.  248;  Att'y-(5en.  v.  Andrew,  3  621;  New  ▼.  Bonaker,  Id.,  4  Eq.  655; 

Ves.  633;  Corbyn  v.  French,  4  Id.  418;  In  re  Clerk's  Trust,  Id.,  I  Ch.  D.  497; 

Att'y-Gen.  v.  B'p  of  Oxford,  cited  4  Clephane  v.  Prov.  of  Edinburgh,  Id.,  1 

licl.  431;  Gary  v.  Abbot,  7  Id.  490;  Sc.  App.  417;  Cherry  v.  Mott,  1  My. 

Moggridge  v.  Thackwell.  Id.  36;  Mills  k  Cr.  123;  Clark  v.  Taylor,  1  Drew. 

V.  Farmer,  1  Meriv.  6f ;  19  Ves.  483,  642;  Russell  v.  Kellett,  3  Sm.  &  Giff. 

485;  Pieschel  v.  Paris,  2  S.  &  S.  384;  264;  Laugford  v,  Gowland,  3  Giff.  617. 

De  Costa  v.  De  Pas,  Ambl.  228;  2  Sw.  '  Some  of  the  cases  in  which  the 

487;  Hayter  v.  Trego,  5  Buss.  113;  court  has  professedly  relied  on  the 

Simon  v.   Barber,  5  Id.    112;  Att'y-  doctrine  of  <r2^j7re«,  and  which  are  cited 

Gen.  V.  Iron  Mongers  Co.,  Cr.  &  Ph.  as  illustrations  of  it,  in  a  preceding 

208;  10  CI.  &  Fin.  908;  Att'y-G«n.  v.  note,  seem  to  be  nothing  more  thnu 

Glyn,    12    Sim.    84 ;    Att*y-Gen.    v.  instances  in  which  trusts  with  uncer- 

B'p  of  Llandaff,  cited  2  My.  &  K.  586;  tain  trustees  or  objects  have  been  sns- 

Incorporated  Soc.  v.  Price,  1  Jo.  &  tained.    The  suggestion  of  the  text  is 

Lat.  498;  Loscombe  y.  Wintringham,  not  merely  verbal;  it  has  a  practical 

13  Beav.  87;  Bennett  v.  Hayter,  2  Id.  importance  in  this  country,     it  shows 

81;  Marsh  v.  Att'y-Cren.,  2  J.  &  H.  that  the  courts  in  the  American  states, 

61;  Att*y-Gen.  v.  Marchant,  L.  R.,  3  which  have  utterly  rejected  the  doc- 

Eq.  424;  Att'y-Gen.  v.  Bunce,  Id.,  6  trine  of  cy  pres,  may  sustain  and  en- 

Eq.  563;  /nreLatymer'sCharity,  Id.y  force    charitable    trusts    which    are 

7  Eq.  353;  In  re  Maguire,  Id.,  9  Eq.  simply  uncertain  in  their  objects  or 

632;  Merchant  Tailors'  Co.  v.  Att'y-  their  trustees,  and  still  be  consistent 

Gen.,  Id.,  II  Eq.  35;  6  Ch.  512;  In  re  with  the  general  position  which  they 

Prison  Charities,   Id.,    16  Eq.    129 ;  have  assumed. 

Att'y-Gen.  v.  St.  John's  Hospital,  Id.,  '  It  has  generally  been  said  that  the 

1  Ch.  92;  2  Ch.  D.  554;  Manchester  doctrine  of  c^  pr<»  and  the  power  to 

SchoolCa8e,Id.,2Ch.  497;  Att'y-Gen.  enforce  it,  belong  to  and  result  from 

T,  Wax  Ghaodlers'  Co.,  Id.,  5  Ch.  503;  the  executive  authorityy  held  by  tho 
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§  1028.  Origin  and  Extent  of  the  Equitable  Jurisdiotion. 

Such  being  the  general  nature  of  charitable  trusts,  the  origin 
and  extent  of  the  jurisdiction  over  them  remain  to  be  examined. 
The  question  is  one  of  little  practical  importance  in  England, 
since  the  jurisdiction  is  there  exercised  as  though  it  were  en- 
tirely derived  from  the  statute  of  charitable  uses  of  Elizabeth.^ 
The  question,  however,  becomes  of  vital  importance  in  this 
country — ^is  absolutely  fundamental — since  the  statute  of  Eliza- 
beth has  been  held  to  be  in  force  in  but  a  very  few  of  the  states. 
The  opinion  at  one  time  prevailed,  that  the  peculiar  equitable 
jurisdiction  over  charities,  except  in  cases  where  a  trust  valid 
by  the  ordinary  rules  of  law  and  equity  was  created,  was  derived 
solely  from  the  statute.*  Other  English  judges  have  maintained 
the  opinion  that  the  jurisdiction  in  its  full  extent  was  possessed 
by  the  court  of  chancery  by  virtue  of  its  general  powers,  and 
that  the  statute  had  only  the  effect  to  regulate  that  jurisdiction, 
and  to  define  more  distinctly  the  classes  of  objects  which  are 
charitable.  This  conclusion  has  been  sustained  and  even 
demonstrated  as  correct  by  the  researches  of  the  English 
"  Becord  Commissioners.'"     The  question  has  been  repeatedly 

English   chancellor    as  a   represent-  solely  from  the  statute,  and  that  the 

ativc  of  the  crown  in  its  character  as  statute  was  in  force  in  Indiana,  but 

parens  pcUriaSy  and  are  not  a  part  of  thev  were  completely  overruled  as  to 

the  judicial  functions  possessed  by  both  points  by  Grimes'  Ex'rs  v.  Har- 

the  court  of  chancery;  while  in  the  mon,  35  Ind.  198.     The  early  Massa- 

United  States  the  courts  are  clothed  chusetts  cases,  Going  v.  £mery,    16 

with  judicial  functions  only,  the  pre-  Pick.  107,  and  Burbank  v.  Whitney,  24 

rogative    belonging     to    the    parens  Id.  146,  seem  to  intimate  that  the  stat- 

patricB  being  held  by  the  legislatures,  ute  was  in  force  in  Massachusetts,  and 

It  may  well  be   doubted,   I  think,  that  the  jurisdiction  was  based  upon  it; 

whether  this  view  is  entirely  correct,  but  this  view  was  finally  discarded  in 

See  Starkweather  v.  Am.  Bible  Soc.,  Bartlett  v.   Nye,  4    Met.   373.      In 

72  111.  50;  Ueiss  v.  Murphey,  40  Wise.  Illinois,  the  statute  seems  to  be  rc- 

276;  Heuser  v.   Harris,  ^  111.   425;  carded  as  the  source  of  junsdiction. 

Gilman  v.  Hamilton,  16  Id.  225.  Starkweather  v.  Am.  Bible  Soc,  72 

1  43  EUz.,  ch.  4.     This  statute,  in  a  HI.  50;  Heuser  v.  Harris,  42  111.  425; 

particular  and  definite  manner,  de-  Gilman  y.  Hamilton,  16  Id.  225. 

clares  the  powers  of  chancery,  regu-  'Burford  v.  Lenthall,  2  Atk.  551; 

lates  the  proceedings  for  the  enforce-  and  Att*y-Gen.  v.  Middleton,  2  Ves. 

mentof  charitable  trusts,  andenumer-  .Sen.  327,  per  Ijord  Hardwicke;  Att'y- 

ates  the  pur]X)8e8  which  are  charitable  Gen.  v.  Tancred,  Ambl.  351 ;   1  W. 

as  (luoted  ante,  in  §  1020.  Bl.  90;  1  Eden,  10,  per  Lord  North- 

^  This  view  was  sustained  by  dicta  ington;  Att'y-Gen.  v.  Skinners*  Co., 

of  some  able  English  judges,  and  by  2  Kuss.   407,  420,  per  Lord  Eldon, 

some  decisions  of  American  courts,  a  very  decided  opinion  of  Lord  Iledes- 

Soe  a  dictum  of  Lord  Loughborough  in  dale  in  Att'y-Gen.  v.  Mayor  etc.  of 

Att'y-Gen.  v.  Bowyer,   3  Ves.  714,  Dublin,  1  Bligh,  N.  S.  312,  347,  348; 

72G;  and  the  docisious  in  Baptist  A ss'n  and  equally  clear  opinion  of    Lord 

v.  Hart's  Ex'rs,  4  Wheat.  1;  Gallego's  Chan.  Sugden,  in  Incorporated  Soc. 

Ex'rs  V.  Att'y-Gen.,   3  Lei«h,   450;  v.   Richards,   1   Dr.   &  War.  258;   1 

McCord  V.  Ochiltree,  8  Blackf.  15,  22;  Con.  &  Law.   58.     The  examination 

Common  Council  of  Richmond  v.  The  of  the  ancient  records  of  the  court  of 

State,  5  Ind.  334.    ^hese  two  cases  chancery  by  the  commissioners  has 

held  that  the  jurisdiction  was  derived  disclosed   a   large  number  of   cases 
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passed  upon  by  the  American  courts.  Wherever  the  system  of 
charitable  trusts  has  been  accepted  at  all,  it  has  generally  been 
held  that  the  jurisdiction  belongs  to  equity  as  a  part  of  its  or- 
dinary authority  over  express  trusts,  and  is  not  referable  for  its 
origin  to  the  statute  of  Elizabeth.  This  conclusion  was  neces- 
sary to  support  the  jurisdiction  in  a  great  majority  of  the  states, 
since  that  statute  had  not  been  adopted  as  a  part  of  their  local 
legislation.^ 

§  1029.  Chaiitable  Trusts  in  the  United  States.— With 
regard  to  the  extent  to  which  charitable  trusts  have  been 
adopted,  and  the  jurisdiction  over  them  exercised,  in  the  various 
states,  there  is  the  utmost  conflict  of  judicial  decision.  It  seems 
possible,  however,  without  attempting  any  strict  comparison  of 
the  cases  or  any  minute  classifications  of  the  rules,  to  arrange 
the  different  states  according  to  three  general  types,  which 
shall  represent  with  reasonable  accuracy  and  certainty,  the  ex- 
isting condition  of  the  law  on  the  subject  in  this  country. 
First  Class, — This  class  includes  those  states  in  which  charitablo 
trusts  have  been  abrogated  or  not  adopted.'    Either  from  a  stat- 

brought  in  that  court  and  decided  297;  Grimes*  Ex'ra  y,  Harmon,  35  Id. 

prior  to  the  statute,  in  which  charities  198»  overruling  McCord  v.  Ochiltree, 

of    the  most  indefinite  and  general  8  Blackf.  15;  Miller  v.  Chittenden,  2 

character  were  sustained,  thus  prov-  Clarke,  315;  Dickson  v.  Montgomeiy, 

ing  that  the  court  then  exercised  the  1    Swan,    348;    Carter    v.    fialfour's 

same  kind  of  jurisdiction  which  it  has  AdmV,  19  Ala.   814;  Beal   y.  Fox's 

exercised    since    the    statute.      See  Ex'rs,  4  Ga.  404. 

Cooper's  Public  Records,  p.  355.  ^  The  excepted  instances  authorized 

^  The  position  above  stated  is  af-  by  statute  are  generally  cases  where 

Qrmed  in  the  most  positive  manner  by  corporations  may  receive  and    hold 

repeated  and  most  able  decisions  of  property  in  trust    for  some    object 

the    United  States   Supreme  Court,  which  is  charitable.    The  states  con- 

Ould  V.  Washington  Hospital,  5  Otto,  stituting  this  class  are  the  following: 

303;  Vidal  v.  Girard's  ExVs,  2  How.  New  iTorL — Bascom  v.  Albertaon, 

(U.  S.)  127,  155,  194,  196;  Wheeler  34  N.  Y.  584;  Levy  v.  Levy,  33  Id. 

V.  Smith,  9  Id.  55,  77;  Fontain  v.  97;  Hobnes  v.  Mead,  52Id.  332;Beek- 

Bavenel,  17  Id.  369;  Griffith  v.  State,  man  v.  Bonsor,  23  Id.  298;  Dodge  v. 

2  Del.  Ch.  421;  State  v.  Griffith,  2  Pond,  Id.  69;  Burrill  v.  Boardman,  43 

Id.  392;  Estate  of  Hinckley,  8  Paa  Id.  254,  263;  Adams  v.  Perry,  Id.  487: 

Law.  J.  407;  Howard  v.  Am.  Peace  Rose  v.  Hose,  4  Abb.  App.  Dec.  108; 

Soc,  49  Me.  288;  Clement  v.  Hyde,  50  but  see  Power  v.  Cassidy,  79  N.  Y. 

Vt.  716;  Ex'rs  of  Burr  y.  Smith,  7  Vt.  602,  where  a  will  gave  property  to  his 

241;   Bartlett  v.   Nye,   4  Met.   378;  executors   "to  be  divided  by  them 

Going  V.  Emery,  16  Pick.  107;  Bur-  (imong  such  Koman  Catholic  charities, 

bank  v.  Whitney,  24  Id.  146  (these  institutions,  schools,  or  churches  in 

two  latter  cases  left  the  question  in  the  city  of  New  York"  as  a  majority 

some   doubt);    McCartee  v.   Orphan  of  his  executors  should  decide,  and  in 

Asylum  Soc.,  9  Cow.  437, 474-482,  per  such  proportions  as  they  should  think 

Jones,  Chan.;  Williams  v.  Williams,  8  proper.     There  were   in  New  York 

N.  Y.  525;  Andrew  y.  N.  Y.  Bible  city  many  such  Roman  Catholic  insti- 

Soc,  4 Sandf.  156;  Ayres  v.  Methodist  tutions  incorporated  and  authorized 

Ch.,  3  Id.  351;  Bascom  v.  Albertson,  by  statute  to  take  by  ^devise  or  be- 

34  N.  Y.  584,  604;  Norris  v.  Thorn-  quest;   a  majority  of  'the  executors 

son's  Ex'ra,  19  N.  J.  Eq.  307;  Comm'rs  designated  certain  of  these  institutions 

of  Lagrange  Co.  v.  Bogcrs,  55  Ind.  as  the  beneficiaries.     Held,  the  testa- 
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utory  abolition  of  all  uses  and  trusts  with  a  few  specified  excep- 
tions, or  from  the  general  provisions  of  the  law  against  per- 
petuities, or  from  the  general  policy  of  the  state  legislation, 
"charitable  trusts"  do  not  exist  at  all,  except  where  they  are 
merely  the  express  priyate  trusts  permitted  by  the  law,  or  except 
in  those  particular  instances  authorized  by  statute.  The  equi- 
table system  of  distinctively  charitable  trusts  is  abandoned. 
Second  Class. — This  class  includes  the  larger  portion  of  the 
states,  in  which  ''charitable  trusts"  exist  under  a  somewhat 
modified  and  restricted  form.^    There  is  not  a  little  divergence 

mentary  disposition  was  not  void  from  Chambers*  Ex'rs,  3  Jones'  Eq.  253; 

uucertainty,  but  was  operative,  and  Holland  v.  Peck,  2  Ired.   £q.   255; 

the  acta  of  the  executors  were  effect-  White  y.  Att*y-Gen.,  4  Id.  19;  Miller 

ual.     This  result,  of  course,  depended  v.  Atkinson,  63  N.  C.  537. 
upon  the  fact  that  all  the  benenciaries        Virginia.  — Virginia    v.    Leirv,   23 

were  corporations  authorized  to  hold  Gratt.  21 ;  Carter  v.  Wolfe,  13  Id.  301 ; 

property  in  trust  for  charitable  pur-  Seaburn*s    ExV  v.   Seabum,    15  Id. 

DOses.    In  Williams  V.  Williams,  8  N.  423;  Gallego's  Ex*rs  v.  Att'y-Gen.,  3 

V.   525,  a  majority  of  the  court  of  Leigh,  450;    Kain  v.   Gibboney,   11 

appeals  admitted  the  docti'ine  under  Otto,  362;  3  Hughes  C.  C.  397. 
great  restrictions;  but  this  decision,        West   Virginia, — Venable    v.   Coff- 

and  all  the  earlier  ones  which  bus-  man,  2  W.   Va.   310;    Carpenter  v. 

taincd  the  doctrine  to  a  much  fuller  Miller's  Ex'r,  3  Id.  174. 
extent,  have  been  overruled  by  the       In  all  these  states  a  trust  for  chari- 

caaes  above  cited.  table  purposes  would  be  upheld,  pro- 

Wvtconsin. — Ruth  v.  Oberbrunner,  vided  it  possessed  all  the  elements  of 

40  Wise.  238;  Heiss  v.  Murphey,  Id.  a  valid  ordinary  private  trust — that  is, 
276;  see  Bodge  v.  Williams,  46  Id.  the  trustee  was  a  certain  person  com- 
70;  Gould  v.  Taylor  Orphan  Asylum,  petent  to  take  and  hold  the  property. 
Id.  106,  for  examples  of  gifts  to  cor-  the  beneficiaries  were  certain  or  capa- 
porations.  ble  of  being  made  so,  and  no  perpetuity 

Michigan. — ^MethodistCh.  v.  Clark,  was  created.     In  other  wonls,  an  ex- 

41  Mich.  730  (there  is  no  distinction  press  trust  otherwise  valid,  would  not 
between  trusts  for  charitable  purposes  become  invalid  because  the  ultimate 
and  any  others,  and  the  same  requi-  purpose  was  charitable. 

sites  are  necessary  to  their  validity);  ^The  following  states  are  placed  in 

see  AttV-Gen.  v.  Soule,  28  Mich.  153.  this  class;  but  there  is  a  great  diver- 

In  all  the  foregoing  states  the  same  sity  in  the  particular  rules  prevailing 

type  of  statute  has  been  adopted  in  in  the  different   states,   and  only  a 

terms  abolishing  all  uses  and  trusts  geiyrai  resemblance  in  their  decis* 

except  a  few  well-defined  species  of  ions. 

active  express  trusts  which  do  not  in-  Alabama.  —  Johnson's    Adm*r    v. 

elude  any  ordinary  form  of  charitable  Longmire,  39  Ala.  143;  Williams  v. 

use.     The  courts  of  these  states  have  Pearson,  33  Id.  299;  Carter  v.  Bal- 

felt  themselves  compelled  to  hold  that  four's  Adm'r,  19  Id.  814;  Antones  v. 

all  charitable  trusts  were  abolished,  Eslava,  9  Port.  527. 

except  such  as  would  be  valid  forms,  Arkansas. — Grissomv.  Hill,  17  Ark. 

under  the  exceptions  of  the  statute.  483. 

Ko  other  conclusion  seems  to  me  pos-  CcUi/omia. — Hinckley's    Estate,   8 

Bible,  except  by  a  judicial  repeal  of  Pac.  Law  J.  407. 

the  legislation.  Connecticut. — Bull  v.  Bull,  8  Conn. 

Maryland. — Dashiellv.  Att'y-Gten.,  47;  Chatham  v.  Brainerd,  11  Id.  60; 

6  H.  &  J.  392,  400;  6  Id.  1;  Wilder-  Brewster  v.  McCall,  15  Id.  274;  Am. 

man  V.  Baltimore,  8  Md.  551 ;  Method-  Bible  Soc.  v.   Wetmore,  17  Id.   181; 

ist  Church  v.  Warren,  28  Id.  338,  353;  Hampden  v.  Rice,  24  Id.  350;  White 

Needlesv.  Martin,  33  Id.  609;  Murphy  v.  Fisk,  22  Id.  31;  Treat's  Appeal, 

V.  Dallam,  1  Bland,  529.  30  Id.  113;  Birchard  v.  Scott,  39  Id. 

North  Carolina. — McAuley  v.  Wil-  63.     A  statute  similar  to  that  of  Eliz. 

son,   1  Dev.   Eq.    276;    Trustees  v.  is  enacted. 
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in  the  views  maintained  by  the  courts  of  the  various  states  com- 
posing this  class.  In  a  few  of  them  the  statute  of  Elizabeth  is 
held  to  be  in  force,  or  one  similar  to  it  has  been  enacted.  In 
the  majority  of  them  the  doctrine  of  charitable  trusts,  as  a  part 
of  the  ordinary  jurisdiction  and  functions  of  equity,  has  been 

DeUvJoare, — Griffith  v.  State,  2  Del.  Ohio. — ^Am.  Bible  Soc.  v.  Marshall, 

Ch.  421;  Stotev.  Griffith,  2  Id.  392.  15  Ohio  St.  637;  Urmey^a  Ex'ra  ▼. 

Georgia, — ^Walker  v.    Walker,    25  Wooden,  1  Id.  160;  Hullman  v.  Hon- 

Ga.   420;   Beall  v.  Fox,   4  Id.   404;  comp,  5  Id.  237;  Mclntiro's  School  v. 

Jones  V.  Habersham,  3  Woods,  443.  Zanesville,  9  Ohio,  203. 

llUnoia. — Starkweather  v.  Am.  Bi*  Pennsylvania. — Humane  Fire  Go. '3 

ble  Soc,  72  111.  50;  Heuser  r.  Harris,  Appeal,  88  Pa.  St.  389;  Swift's  Ex'rs 

42  Id.  425;  Oilman  v.  Hamilton,  16  v.  Eaton  Beneficial  Soc.,  73  Id.  302; 

Id.  225.  Zeisweiss  v.  James,  63  Id.  465;  Ma.yer 

Indiana, — Gomm'rs    of     Lagrange  v.  Soc.  for  Visitation  of  the  Sick,  2 

Co.  V.  Rogers,  55  Ind.  297;  Craig  v.  Brews.  385;  Philadelphia  v.   Girarid, 

Secrist,  54  Id.  419;  Cruse  v.  Axtell,  45  Pa.  St.  9;  McLean  v.  Wade,  41  Id. 

50  Id.  49;  Grimes'  Ex'rs  v.  Harmon,  266;    Miller  v.    Porter,   53  Id.   292; 

35  Id.  198;  Ex  parU  Lindley,  32  Id.  Henderson   v.    Hunter,  59  Id.  335; 

367;  Sweeney  v.  Sampson,  5  Id.  465;  Philadelphia  v.  Fox,  64  Id.  169;  Soo- 

Common  Council  of  Richmond  v.  The  han  v.  rhiladelphia,  33  Id.  9;  Price 

State,  5  Id.  334;  McCoiliv.  Ochiltree;  v.   Maxwell,  28  Id.   23;  Grlffitts  v. 

8  Blackf.  15.  Cope,  17  Id.  96;  McLain  v.   School 

Iowa, — Miller  ▼.  Chittenden,  2  Directors,  51  Id.  196;  Evangelical 
Iowa,  315,  352;  Johnson  v.  Mayne,  4  Association's  Appeal,  35  Id.  316;  Mis- 
Id.  180;  Lepage  v.  McNamara,  5  Id.  sion.  Society's  Appeal,  30  Id.  425; 
124,  146.  Cresson's  Anpeal,  30  Id.  437;  Barr  v. 

Louiaiana, — Soc.    of  Orphan  Boys  Weld,  24  Id.  84;  Brendle  v.  Grermaa 

V.  New  Orleans,  12  La.  An.  62;  New  Ref.  Cong.,  33  Id.   415;  Witman  v. 

Orleans  v.   McBonogh,    12  Id.  240;  Lex,  17  S.  &  R.  88;  Gregg  v.  Irish.  C 

Fink  V.  Ex'r  of  Pink,  12  Id.  301.  Id.  211;  Wright  v.  Linn,  9  Barr,  433; 

Maine. — Maine  Bapt.  Miss.  Con.  v.  Pickering  v.  Shot  well,  10  Id.  23;  Hill- 
Portland,  65  Me.  92;  Swasey  v.  Am.  yard  v.  Miller,  10  Id.  326;  Method. 
Bible  Soc.,  57  Id.  523;  Howard  v.  Ch.  v.  Remington,  1  Watts,  218;  Mar- 
Am.  Peace  Soc.,  49  Id.  288;  Preach-  tin  v.  McCord,  5  Watts,  493;  Ex  parte 
ers*  Aid  Soc.  v.  Rich,  45  Id.  552;  Cassel,  3  Id.  408;  440;  Morrison  v. 
Tappan  ▼.  Deblois,  45  Id.  122;  Shap-  Beirer,  2  W.  &  S.  81;  Zimmerman  v. 
leiffh  V.  Pilsbury,  1  Id.  271.  Anders,  6  Id.    218;   Philadelphia  v. 

Mississippi. — Wade  v.  Am.  Colon.  Elliott,  3  Rawle,  170;  Girard  v.  Phil- 

Soc,  7  Sm.  &  Mar.  663.  adelphia,  7  Wall.  1;  Vidal  v.  Girard'a 

i/i««)Krt.— State  ▼.  Prewctt,  20  Mo.  Ex'rs,  2  How.  (U.  S.)  127. 

165;  Chambers  v.  St.  Louis,  29  Id.  Bhode  Island. — Meeting  St.    Bap. 

543;  Russell  v.  Allen,  6  Dillon,  235;  Soc.  v.  Hail,  8  R.  I.  234;  Potter  v. 

Acad,  of  Visitation  v.   Clemens,    60  Thornton,  7  Id.  252;  Derby  v.  Derby, 

Mo.  167.  4  Id.  414. 

I^eio  Hampshire. — Dublin  Case,  38  South    Carolina.  —  Att'y-Gen.     v. 

N.    H.  459;  Chapiii  v.  School  Dist.,  Jolly,  1  Rich.  Eq.  99;  2  Stroth,  Eq. 

35  Id.  445;  Brown  V.  Concord,  33  Id.  379;    Att'y-Gen.   v.   Clergy    Soc,  8 

285;  Second  Cong.  Soc.  v.  First  Cong.  Rich.  Eq.  190;   Gibson  v.  McCall,  1 

Soc.,  14  Id.  315;  Duke  v.  Fuller,  9  Id.  Rich.  Law,  174;  Combe  v.  Brazier,  2 

536.  Desaus.  Eq.  431. 

New  Jersey. — Groodell    t.    Union  Tennessee. — Dickson  v.   Montgom- 

Ass'n,  29  N.  J.  Eq.  32;  De  Camp  v.  ery,  1  Swan,  348;  White  v.   Hale,  2 

Dobbins,  29  Id.  36;  Tnistees  etc.  v.  Coldw.77;  Gass  v.Ross,  3Sneetl,211; 

Beatty,  28  Id.  570;  Stevens  v.  Ship-  Franklin    v.    Armfield,    2    Id.    305; 

pen,   28  Id.   487;    Mason's  Ex'rs  v.  Green  v.  Allen,  5  Humph.  170. 

Meth.  Epis.  Ch.,  27  Id.  47;  Thorn-  ycarcw.— Laird  v.  Bass,  50  Tex.  412; 

son's  Ex'rs  V.  Norris,  20  Id.  489;  Nor-  Paschal  v.  Acklin,  27   Id.  173;  Bell 

ris  V.  Thomson's  Ex'rs,   19  Id.   307;  Co.  v.  Alexander,  22  Id.  350;  Hop- 

Att'y-Gen.  v.  ".Moore's  Ex'rs,  19  Id.  kins  v.  Upshur,  20  Id.  89. 

603.  Kcnwo/U.--Clemeut  v.  Hyde,  50  Vt. 
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accepted  in  a  modified  and  limited  form;  such  trusts  are  upheld 
when  the  property  is  given  to  a  person  sufficiently  certain,  and 
for  an  object  sufficiently  definite.  With  regard  to  this  element 
of  certainty  in  the  trustee  and  the  objects  there  is  much 
diversity  of  decision.  The  doctrine  of  cy  pres  is  generally 
rejected.  Third  Class. — This  class  includes  a  very  few  states 
which  have  accepted  the  doctrine  in  its  full  extent.^  The 
states  composing  this  group  have  not  even  totally  rejected 
the  doctrine  of  cy  pres,  although  they  do  not  apply  it  so 
freely  and  under  such  extreme  circumstances  as  would  be  done 
in  England.  The  general  system  seems  at  least  to  be  so  far 
adopted,  that  when  an  intention  to  give  property  to  charitable 
uses  is  clearly  manifested,  but  the  disposition  is  uncertain  and 
indefinite  either  as  to  the  trustee  or  as  to  the  objects  and  ben- 
eficiaries, the  trust  is  upheld  or  defeated  upon  the  same  princi* 
pies  as  those  which  would  be  followed  by  the  English  courts. 

716;  Burr  v.  Smith,  7  Id.  241;  Pen-  Odell  v.  Odell,  10  Allen,  1;  Dniry  v. 
field  V.  Skinner,  11  Id.  296;  Stone  r.  Natick,  Id.  169;  Att'y-Gen.  v.  Trinity 
Griffin,  3  Id.  400.  Ch.,  9  Id.  422;  Dexter  y.  Gardner,  7 

United  States  Supreme  Court.-^ixld  Id.  243;  Tainter  v.  Clark,  6  Id.  ^; 
V.  Washington  Hospital,  5  Otto,  303;  Bliss  v.  Am.  Bible  Soc.,  2  Id.  334; 
Kain  v.  Gibboney,  11  Id.  362;  3  Easterbrooks  v.  Tillinghast,  5  Gray, 
Huges,  397;  Girard  v.  Philadelphia,  7  171;  Am.  Acad.  v.  Harvard  Coll.,  12 
Wall.  1;  Vidal  v.  Girard's  Ex'rs,  2  Gray,  682;  Wells  v.  Heath,  10  Gray, 
How.  127;  Wheeler  v.  Smith,  9  Id.  17;  North  Adams  etc.  Soc.  v.  Fitch, 
55;  Fontaiu  v.  Ravenel,  17  Id.  369;  8  Id.  421 ;  Harvard  Coll.  v.  Soc.  Prom. 
Bap.  Ass'n  V.  Hart's  ExVs,  4  Wheat.  1.    Theol.   Edac,   3  Id.  280;  Wells  v. 

A  few  of  the  states  in  this  list— e.  Doane,  Id.  201;  Earle  v.  Wood,  8 
g.,  Kew  Jersey — might  perhaps  be  Cush.  430;  Noursev.  Merriam,  Id.  11; 
properly  placed  in  the  third  class,  Parker  v.  May,  5  Id.  336;  Wiuslow 
since  their  courts  uphold  trusts  very  v.  Cnmmings,  3  Id.  358;  Brown  v. 
uncertain,  both  as  to  trustee  and  ob-  Kelsey,  2  Id.  243;  Baker  v.  Smith,  13 
ject;  but  none  of  them,  I  beUeve,  Met.  31;  Sohier  v.  St.  Paul's  Ch.  12 
profess  to  accept  the  English  doctrine  Id.  250;  Washburn -v.  Sewall,  9  Id. 
m  all  its  fulhiess.  2S0;  Tucker  v.  Seaman's  Aid  Soc.,  7 

^  Massachusetts.— The  doctrine  is  Id.  188;  Bartlett  v.  Nye,  4  Id.  378; 
freelyandfully  accepted,  and  the  rule  Burbank  v.  Whitney,  24  Pick.  146; 
of  cy  pre*  is  enforced.  Att'y-Gen.  v.  Sanderson  y.  White.  18  Id.  328; 
Parker,  126  Mass.  216 ;  Sohier  v.  Going  v.  Emery,  16  Id.  107;  Hadley 
Burr,  127  Id.  221;  Boxford  etc.  Soc.  v.  Hopkins  Acad.,  14  Id.  240;  Bart- 
V.  Harriman,  125  Id.  321;  McDonald  lett  v.  King,  12  Mass.  537;  Barker  v. 
V.  Mass.  Gen.  Hospital,  120  Id.  Wood.  9  Id.  419. 
432;  Old  South  Soc.  v.  Crocker,  119  Kentucky, — ^The  statute  is  adopted, 
Id.  1;  Fellows  v.  Miner,  119  Id.  541;  and  the  court  carries  out  the  doctrine 
Gooch  V.  Ass'n  for  Relief,  etc.,  109  fully,  in  ctoes  of  uncertain  trustees 
Id.  558;  Nichob  v.  Allen,  130  Id.  and  objects,  applying  the  rule  of 
211;  OUiflfe  v.  Wells,  130  Id.  221;  ey  pres.  Cromies  v.  Louisville  etc. 
Att'y-Gen.  v.  Garrison,  101  Id.  Soc,  3  Bush,  365;  Bap.  Church  v. 
2*23;  Fairbanks  V.  Lamson,  99  Id.  533;  Presb.  Church,  18  B.  Mon.  635;  Had- 
Hosea  v.  Jacobs,  93  Id.  65;  Jackson  den  v.  Ghom,  8  Id.  70;  Att'y-Gen. 
V.  Phillips.  14  Allen,  539;  Att'y-Gen.  V.  Wallace,  7  Id.  611;  Moore  v. 
V.  Old  South  Soc,  13  Allen.  474;  Sal-  Moore,  4  Dona,  354;  Gass  v.  Wilhite, 
tonatoil  V    Sanders,   11  Allen,   446;   2  Id.  170. 
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SECTION  V. 

TRUSTS  ARISING   BY  OPERATION  OP  LAW— RESULTING  AND 

CONSTRUCTIVE  TRUSTS. 

ANALYSIS. 

§  1030.  General  nature  and  kinds. 

83  1031-1043.  Fir«t,  Resulting  trustsL 

K  103^1036.  Pirst  form:  trusts  resulting  to  donor. 

§  1032.  1.  Property  conveyed  on  some  trust  which  fails. 

§  1033.  Same;  essential  elements. 

§  1034.  2.  A  trust  declared  in  part  only  of  the  estate  conveyed. 

f  1035.  3.  In  conveyances  without  consideration. 

8  1036.  Parol  evidence. 

8S  1037-1043.  Second  form:  oqpveyanoe  to  A.,  price  paid  by  B. 

8  ia38.  Special  rules. 

8  1039.  Purchase  in  name  of  wife  or  child. 

8  1040.  Admissibility  of  parol  evidence. 

81011.  The  same;  between  family  relatives. 

8  1042.  Legislation  of  several  states. 

8  1043.  Interest  and  rights  of  the  beneficiary. 

881044-1058.  Second.  Constructive  trusts. 

8  1015.  Kinds  and  classes. 

8  1046.  1.  Arising  from  contracts  express  or  implied. 

8  1047.  2.  Money  received  equitably  belonging  to  another. 

8  1048.  3.  Acquisition  of  trust  property  by  a  volunteer,   or  pur- 
chaser with  notice. 

8  1049.  4.  Fiduciary  persons  purchasing  property  with  trust  funds. 

8  1050.  5.  Renewal  of  a  lease  by  partners  and  other  fiduciary  persona. 

8  1051.  6.  Wrongful  appropriation  or  conversion  into  a  diffei^nt  form 
of  another's  property. 

8  1052.  7.  Wrongful  acquisition  of  the  trust  property  by  a  trustee  or 
other  fiduciary  person. 

8  1053.  8.  Trusts  ex  malefido. 

8  1054.  (1)  A  devise  or  bequest  procured  by  fraud. 

8  1055.  (2)  Purchase  upon  a  fraudulent  verbal  promise. 

8  1056.  (3)  No  trust  from  a  mere  verbal  promise. 

8  1057.  9.  Trust  in  favor  of  creditors. 

8  1058.  Rights  and  remedies  of  the  beneficiaries. 

§  1030.  General  Nature  and  Kinds. — The  second  main 
division  of  trusts,  and  the  one  which,  in  this  country  especially, 
affords  the  widest  field  for  the  jurisdiction  of  equity  in  granting 
its  special  remedies  so  superior  to  the  mere  legal  recoveries  of 
damages,  embraces  those  which  arise  by  operation  of  law,  from 
the  deeds,  wills,  contracts,  acts,  or  conduct  of  parties,  either 
with  or  without  their  intention,  but  without  any  express  words 
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of  creation.^  A  broad  disiiDctioa  separates  all  express  trusts 
from  those  which  arise  bj  operation  of  law.  In  the  former 
class  the  trust  relation  is  rightful  and  permanent.  In  the  latter, 
there  is  no  such  element  of  right  and  permanency.  Even  if  the 
trust  relation  is  not  wholly  wrongful,  resulting  from  fraud  or 
other  unconscientious  act,  still  a  certain  antagonism  between 
the  cestui  qne  trust  and  the  trustee  is  involved  in  the  very  exist- 
ence of  the  trust;  and  instead  of  the  idea  of  permanence,  the 
substantial  right  of  the  beneficiary  is  that  the  trust  should  be 
ended  by  a  conveyance  of  the  legal  title  to  himself.'  All  trusts 
by  operation  of  law  consist,  therefore,  in  a  separation  of 
the  legal  and  the  equitable  estates,  one  person  holding  the 
legal  title  for  the  benefit  of  the  equitable  owner,  who  is 
regarded  by  equity  as  the  real  owner,  and  who  is  entitled 
to  be  clothed  with  the  legal  title  by  a  conveyance.'  Cer- 
tain instances  of  this  cla^^^^^  trusts  only  sub  modo;  they  are 
termed  trusts,  because  the  beneficial  owner  is  entitled  to  the 
same  remedies  against  the  holder  of  the  legal  title,  which 
are  given  to  the  beneficiary  under  a  true  trust.*  All  trusts 
which  arise  by  operation  of  law,  are»  as  the  name  indicates,  ex- 
cepted from  the  requirements  of  the  statute  of  frauds.^  This 
entire  grand  division  consists  of  two  general  classes:  resulting 

*The  proposed  civil  code  of  New  ever,  the  term  "implied  trost*"  is 
York  (§  1169)  and  the  civil  code  of  constantly  nsed  by  text- writers  and 
California  (§2217)  have  invented  the  judges  in  so  many  and  varying  senses, 
wholly  unnecessary  name  of  "involnn-  that  it  would  only  produce  confusion 
tary  trusts"  to  designate  this  class,  and  imcertainty  if  one  should  employ 
Express  trusts  they  <^1  **  voluntary,"  it  in  this  single  and  restricted  mean- 
and  define  in  such  general  and  inac-  ing. 
curate  terms  that  a  voluntary  trust  is  *  See  vol.  1,  §  148. 
made  to  include  every  instance  of  '  The  correctness  of  this  conclusion 
fiduciary  position,  an  attorney,  agent,  is  shown  by  the  fact  that  no  resulting 
and  even  a  confidential  employee,  or  constructive  trust  growing  out  of 
There  is,  of  course,  the  common  ele-  the  relations  of  parties  or  the  use  of 
raent  of  con>?£/ence  in  all  these  fiduciary  funds,  will  be  enforced  against  the 
relations  and  in  trusts;  but  the  essen-  holder  of  the  legal  title  who  is  clothed 
tial  conception  of  a  "trust"  is,  that  with  an  equal  equity,  even  in  favor  of 
it  always  involves  and  relates  to  prop-  an  infant.  Haggard  v.  Benson,  3 
erty;  "trust,"  in  its  lesal  meaning,    Tenn.  Ch.  268. 

not  only  describes  a  conndential  rela-  *  This  is  especially  true  of  those 
tion  between  two  persons,  but  also  trusts  ex  maleficio  which  arise  from 
includes  the  property  which  is  the  sub-  actual  fraud,  and  certain  others  which 
ject- matter  of  that  relation,  and  which  arise  from  a  breach  of  fiduciary  duty. 
IS  stamped  with  the  trust  character.  See  post^  §1053,  concerning  "con- 
A  legal  "trust"  is  necessarily  a  species  structive  trusts." 
of  ownership.  The  most  natural  and  *  See  awte,  §  1008;  Ward  v.  Arm- 
simple  name  by  which  to  designate  strong,  84  111.  151.  It  follows  that 
the  entire  class  of  trusts  arising  by  such  trusts  need  not  be  "declared" 
operation  of  law,  would  be  "  implied  nor  "  evidenced"  by  any  writing;  the 
trusts,"  as  distinguished  from  "ex-  fact  of  their  existence  may  be  proved 
press  trusts"  created  by  words  inten-  by  paroL 
tionally  used.     Unfortunately,  how- 
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trusts  and  constractiTe  tnists.  The  line  of  distinction  between 
these  two  classes  is  clear  and  definite;  the  failure  to  observe  it 
has  produced  much  unnecessaiy  confusion.^  I  shall  describe, 
first,  resulting  trusts,  and,  second,  constructive  trusts,  follow- 
ing a  classification  which  seems  to  me  the  necessary  conse- 
quence of  fundamental  principles. 

§  1031.  First.  Resulting  Trusts.— In  all  species  of  result- 
ing trusts  inlenlion  is  an  essential  element,  although  that  in- 
tention is  never  expressed  by  any  words  of  direct  creation. 
There  must  be  a  transfer,  and  equity  infers  the  intention  that 
the  transferee  was  not  to  receive  and  hold  the  legal  title  as  the 
beneficial  owner,  but  that  a  trust  was  to  arise  in  favor  of  the 
party  whom  equity  would  regard  as  the  beneficial  owner  under 
the  circumstances.  The  equitable  theory  of  consideration,  here- 
tofore explained,  is  the  source  and  underlying  principle  of  the 
1  entire  class.'  Resulting  trusts,  therefore,  are  those  which  arise 
where  the  legal  estate  in  property  is  disposed  of,  conveyed,  or 
transferred,  but  the  intent  appears,  or  is  inferred  from  the 
terms  of  the  disposition,  or  from  the  accompanying  facts  and 
circumstances,  that  the  beneficial  interest  is  not  to  go  or  be  en- 
joyed with  the  legal  title.  In  such  case  a  trust  is  implied  or 
results  in  favor  of  the  person  for  whom  the  equitable  interest  is 
assumed  to  have  been  intended,  and  whom  equity  deems  to  be 
the  real  owner.  This  person  is  the  one  from  whom  the  con- 
sideration actually  comes,  or  who  represents  or  is  identified  in 
right  with  the  consideration;  the  resulting  trust  follows  or  goes 
with  the  real  consideration.'  All  true  resulting  trusts  may  be 
reduced  to  two  general  types:  (1)  Where  there  is  a  gift  to  A., 
but  the  intention  appears,  from  the  terms  of  the  instrument, 
that  the  legal  and  beneficial  estates  are  to  be  separated,  and 
that  he  is  either  to  enjoy  no  beneficial  interest,  or  only  a  part 
of  it.    In  order  that  a  case  of  this  kind  may  arise,  there  must 

*  Hardly  any  two  writers  entirely  '  See  on^c,  §981. 
agree  in  their  classification  of  resulting  'The  tlteory  of  equity  is  that  a 
and  constructive  trusts;  the  same  in-  transfer  takes  place  by  will,  dccd»  or 
stances  are  treated  by  some  as  result-  otherwise,  but  that  it  is  the  intention 
ing,  by  others  as  constructive.  Even  of  all  the  parties  to  the  transaction, 
courts  have  sometimes  failed  to  reoog-  presumed,  if  not  expressed,  that  the 
nize  the  line  of  distinction  which  transferee  of  the  lesal  title  is  not  to 
separates  the  two;  thus,  in  a  recent  enjoy  the  beneficial  ownership,  but 
case,  Bickel's  Api)eal,  86  Pa.  St.  204,  that  ho  is  to  hold  as  trustee,  as  to  tho 
the  court  are  represented  as  holding  whole  or  a  part  of  the  estate,  for  the 
tliat  a  resulting  trust  in  land  only  arises  party  whom  the  circumstances  show 
from  fraud  in  obtaining  the  land,  or  to  be  the  real  beneficial  owner.  This 
from  the  payment  of  the  purchase  description  completely  excludes  the 
money.  In  any  accurate  sense  of  the  notion  of  fraud  as  a  source  of  result- 
term  a  resulting  trust  never  arises  ing  trusts, 
from  fraud. 
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be  a  true  gift  so  far  as  the  immdiate  transferee,  A. ,  is  concerned, 
the  instrument  must  not  even  state  any  consideration,  and  no 
valid  complete  trust  must  be  declared  in  favor  of  A.  or  of  any 
other  person.  Such  trusts,  therefore,  generally  arise  from 
wills,  although  they  may  arise  from  deeds.  If  the  convey- 
ance be  by  a  deed,  the  trust  will  result  to  the  grantor;  if  it 
be  by  a  will,  the  trust  will  result  to  the  testator's  residuary 
devisees  or  legatees,  or  to  his  heirs  or  personal  representatives, 
according  to  the  nature  of  the  property  and  of  the  dispositions. 
(2)  The  second  type  includes  the  cases  where  a  purchase  has 
been  made,  and  the  legal  estate  is  conveyed  or  transferred  to 
A.,  but  the  purchase  price  is  paid  by  B.  I  shall  briefly  examine 
these  two  forms. 

§  1032.  First  Form ;  Trust  Resulting  to  the  Donor.— 
This  type  includes  the  three  following  subdivisions:  1.  Where 
property  is  conveyed  by  will  or  deed  upon  some  particular 
trust  or  particular  objects,  and  these  purposes  fail  in  whole  or 
in  part,  or  the  particular  trusts  are  so  uncertain  and  indefinite 
that  they  can  not  be  carried  into  effect,  or  they  lapse,  or  they 
are  illegal — in  all  of  these  cases  a  trust,  either  with  reference  to 
the  whole  property  or  to  the  residuum,  results  in  favor  of  the 
grantor,  or  the  heirs,  residuary  devisees  or  legatees,  or  personal 
representatives  of  the  testator.^  The  following  are  illustrations : 
Where  property  is  given  by  will  or  deed,  stated  to  be  on  trust, 
but  DO  trust  is  declared,  or  upon  trusts  thereafter  to  be  declared, 
but  no  such  declaration  is  made,  or  is  given  upon  some  trust 
which  has  wholly  failed  and  become  inoperative ;'  or  when 

*  Aaton  V.  Wood,  L.  R.,  6  Eq.  419;  brooks    v.  Tillinghast,   6    Gray,  17; 

Symes  t.   Hughes,  Id.,   9  Eq.   475;  Strnat  v.  Uhrig,  56  Mo.  482;  Bennett 

Cardigan  t.  Cnizon-Howe,  Id.,  9  Eq.  v.  Hutson,  33  Ark.  762;  McCollister 

358;  Richards  v.   Delbridge,  Id.,  18  v.  Willey,  52  Ind.  382;  and  see  the 

Eq.  11;  Wild  v.  Banning,  Id.,  2  Eq.  following  notes. 
677;  Fiak  v.  Att'y-Gen.,  Id.,  4  Eq.       «  Aston  v.  Wood,  L.  R.,  6  Eq.  419; 

521;  Longley  v.  Longley,  Id.,  13  Eq.  Symes  v.   Hughes,   Id.,  9  Eq.  475; 

133;  Haigh  v.  Elaye,  Id.,  7  Ch.  469;  Cardigan  v.  Cruzon-Howe,  Id.,  9  Eq. 

Biddulph  V.  Williams,  Id.,  1  Ch.  D.  358;  Haigh  v.  Kaye,  Id.,  7  Ch.  469; 

203;  Pawson  v.  Brown,  Id.,  13  Ch.  Biddulph  v.  Williams,  Id.,  1  Ch.  D. 

D.  202;  Cruse  v.  Barley,  3  P.  Wms.  203;  Pawson  v.  Brown,  Id.,  13  Ch.  D. 

20;  Hill  V.  B'p  of  London,  1  Atk.  618  202;  Brown  v.  Jones,  1  Atk.  188;  Daw- 

-620;  Robinson  v.  Taylor,  2  Bro.  Ch.  son  v.  Clark,  18  Ves.  247,  254;  Morice 

689;  Ripley  v.  Waterworth,  7  Ves.  v.  B*p  of  Durham,  10  Id.  637;  Pratt  v. 

425,  435;  Stansfield  v.  Habergham,  10  Sladden,  14  Id.  193,  198;  Sidney  v. 

Id.  273;  Stubbs  v.  Sar«)n,  3  My.  &  Shelley,  19  Id.  352,  359;  Collins  v. 

Cr.  507;  2  Keen,  255;  Gibbs  v.  Rum-  Wokeman,  2  Id.  683;    Dunnage    v. 

scy,    2   V.  &  B.   294;  Ommaney  v.  White,  1  J.  &  W.  583;  Southouse  v. 

Butcher,  1  T.  &  R.  260,  270;  Wood  v.  Bate,  2  V.  &  B.  396;  Brookman  v. 

Cox,  2  My.  &  Cr.  684;  1  Keen,  317;  Hales,  2  Id.  45;  Woollett  v.  Harris,  6 

Fowler  v.  Garlike,  1  Russ.  &  M.  232;  Madd.  452;  Att*y-Gen.  v.  Windsor,  8 

Nichols   V.   Allen,    130    Mass.    211;  H.  L.  Cas.  369;  24  Beav.  679;  Glouces- 

OUifife  V.  Wells,  130  Id.  221;  Easter-  ter  v.  Osbom,  1 H.  L.  Cas.  272;  3  Hare, 
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property  is  given  upon  a  trasfc  which  is  too  uncertain,  indefiiite, 
and  Tague  in  its  declaration  to  be  carried  into  effect;^  or  if  prop- 
erty is  giyen  upon  a  trust  which  is  illegal,  and  therefore  void;' 
or  upon  a  trust  which  fails  by  lapse,  and  the  property  is  not 
otherwise  disposed  of.' 

§  1033.  The  Same;  Essential  Elements.— In  this  and  all 
other  forms  belonging  to  the  class  under  present  consider- 
ation, there  must  be  no  pecuniary  consideration  coming  from 
the  grantee,  for  such  a  consideration  would  raise  a  trust  in  his 
own  favor,  and  clothe  him  with  the  beneficial  interest  Even 
if  the  conveyance  merely  recites  a  pecuniary  consideration,  the 
same  effect  would  be  produced.  Furthermore,  the  deed  or 
will  must  contain  no  declaration  of  use  covering  the  whole 
estate  in  favor  of  the  grantee  or  devisee;  such  a  declaration  of 
use  would  raise  a  trust  in  his  favor,  vest  in  him  the  beneficial 
estate  to  its  extent,  and  so  far  defeat  any  resulting  trust.  Re- 
sulting trusts  of  this  type  are  matters  of  intention.  There  ia  a 
substantial  distinction  between  giving  property  expressly  for 
a  particular  purpose,  and  giving  it  only  subject  to  a  particular 
purpose.'    If  the  intention  appears  from  the  whole  instrument 

131;Gooderev.Lloyd,3Sim.538;Tay-   v.  Ely,  1  Dev.  Eq.  497;  Lemmond  v. 
lory.  Haygarth,14Id.  8;  Flint v.War-   Peoples,  6  Ired.  Eq.  137. 
ren,  16  Id.  124,  Coard  v.  Holdemess,       '  Ackroyd  v.  Smithson,  1  Bro.  Ch. 

2pBeav.  147;  Fitch  v.  Weber,  6  Hare,  503;  Spink  v.  Lewis,  3  Id.  355;  Hat- 

145;  Onslow  v.  Wallis,  1  Macn.  k  G.  cheson    v.   Hammond,    3    Id.    128 ; 

506;  Barrs  v.  Fewkes,  2  Hem.  &  M.  Williams  v.  Coade,  lOVes.  500;  Muck- 

60;  Bennett  v.  Hutson,  33  Ark.  762;  leston  ▼.  Brown,  6  Id.  52,  63;  Dav- 

Russ  V.  Mebius,  16  Cal.  350;  Stnrte-  enport  v.  Ck>ltman,  12  Sim.  588,  610; 

vant  v.  Jaques,  14  Allen,  523,  526;  Hawley  v.  James,  5Paige,  318.    If  the 

Shaw  V.  Spencer,  100  Mass.  381^  388.  property,  where  the  prior  trust  fails 

'  James  v.  Allen,  3  Meriv.  17;  L^lie  by  lapse  or  otherwise,  is  given  to  some 

T.  Duke  of  Devonshire,  2  Bro.  Ch.  187;  other  person,  then  no  trust  results. 
Stttbbs  V.  Sargon,  3  My.  k  Cr.  507;  2       *  The  reason  of  this  distinction  lies 

Keen,  255;  Vezey  v.  «famson,  1  S.  &  wholly  in  the  intention  or  assumed  tn- 

S.  69;  Fowler  v.  Garlike,  1  Russ.  &  tenUon  of  the  donor.     When  property 

M.  23*2;  Ellis  v.  Selby,  1  My.  &  Cr.  is  given  to  A.  expressly /or  a  specific 

286;  7  Sim.  352;  Kendall  v.  Granger,  purpose,   the  instrument  showing  » 

5  Beav.  300;  Williams  v.  Kershaw,  5  clear  intention  that  the  gift  is/or  that 

CI.  &  Fin.  Ill;  Nichols  v.  Allen,  130  purpose  etlone — e.  g.  land  is  given  on 

Mass.  211;  Olliffe  v.  Wells,  130  Id.  trust  to  pay  the  grantor's  debts-^then 

221;  see  Power  v.  Cassidy,  79  N.  Y.  as  to  so  much  of  the  property  given  aa 

602.  is  not  required  for  the  expressed  pur* 

'Richards  v.  Delbridge,  L.  R.,  18  pose,  a  trust  results  to  the  donor.  On 
Eq.  11;  Pawson  V.  Brown,  Id.,  13  Ch.  the  other  hand,  when  property  is 
D.  202;  Gibbs  v.  Rumsey,  2  V.  &  B.  given  to  A.,  tvJbject  only  to  or  chtvrffed 
294;  Carrick  v.  Errington,  2  P.  Wms.  mth^  a  particular  nnrpose,  the  gift 
361;  Arnold  v.  Chapman,  1  Ves.  Sen.  is  held  to  be  absolute;  a  beneficial 
108;  Pagev.  Leapingwell,  18Ve3. 463;  interest  as  well  as  the  legal  estato 
Jones  V.  Mitchell,  1  S.  &  S.  290;  Cook  v.  vests  in  the  donee;  and  no  trust  re- 
Stationers' Co.,  3  My.  &K.  262;  Pilk-  suits  to  the  donor  even  though  the 
in;7ton  v.  Boughey,  12  Sim.  114;  Rus-  special  purpose  wholly  failB----much 
sell  v.  Jackson,  10  Hare,  204;  Dashiell  less  when  there  is  a  residuum  of  the 
V.  Att'y-Gen.,  6  Har.  &  J.  I;  Stevens  property  left  after  it  ia  Siooompliahed. 
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that  the  donee  is  to  take  the  beneficial  interest,  even  though 
aubjeci  to  the  particular  object  or  purpose  designated,  then  no 
trust  will  result  to  the  donor,  if  that  object  or  purpose  should 
fail. 

§  1034.  2.  A  Trust  Dedlared  in  a  Part  only  of  the  Es- 
tate Ck>nveyed. — ^A  second  subdiyision  includes  those  cases 
where  the  owner  of  both  the  legal  and  the  equitable  estates 
conveys  the  legal  estate,  but  does  not  convey  the  equitable 
estate,  or  conveys  only  a  portion  of  it,  and  a  trust  in  the  entire 
equitable  estate  in  the  one  instance,  or  in  the  part  of  it  undis- 
posed of,  in  the  other,  will  in  general  result  to  the  grantor,  or 
to  the  heirs  or  representatives  of  the  testator.^ 

§  1035.  8.  In  Conveyanoes  VTithout  Consideration. — 
It  was  a  doctrine  of  the  .English  equity,  in  pursuance  of 
the  ancient  principle  that  the  use  followed  or  was  raised 
by  the  consideration,  that  when  land  was  conveyed  by  deed 
without  any  consideration,  and  without  any  use  or  trust 
being  declared,  a  trust  resulted  to  the  feoffor,  the  feoffee 
taking  only  the  naked  legal  title.  This  doctrine,  however, 
had  no  application    to   conveyances  which    operated   under 

The  case  is  completely  analogous  to  a  ^  As  examples:  property  is  con- 
conveyance  or  bequest  to  A.  of  all  the  veyed,  devised,  or  oeqiieathed,  upon 
legal  and  beneficial  interest  in  prop-  some  particular  trust  which  does  not 
erty,  subject  to  or  incumbered  d^  a  embrace  the  entire  estate — as  to  A.  in 
mortgage  or  any  other  kind  of  hen.  fee  in  trust  for  B.  during  his  life — or 
It  foUows  that  where  property  is  de-  the  purposes  of  which  do  not  exhaust 
vised  or  bequeathed  to  A.,  aubject  to  the  whole  beneficial  interest — e.  g. 
or  charged  tnth  the  payment  of  the  in  trust  to  pay  the  testator's  debts,  or 
testator's  debts  or  legacies,  A.  takes  some  particular  debts,  or  to  pay  some 
the  entire  interest,  subject  only  to  the  specified  annuity — a  trust  in  the  residue 
lien  or  charee,  and  there  is  no  result-  will  result;  or  a  devise  of  cUl  the  tes- 
ing  trust.  Kins  ▼.  Denison,  1  V.  &  B.  tator's  estate  of  every  kind,  upon 
2(^,  272;  Wood  v.  Cox,  2  My.  &  Cr.  trusts  applicable  only  to  personal 
684;  iSregonwell  v.  Sydenham,  3  Dow,  property,  a  trust  as  to  the  real  estate 
194,  210.  King  v.  Denison,  supra^  is  devised  will  result  to  the  heirs, 
the  leading  case  illustrating  this  dis-  Longley  v.  Longley,  L.  R.,  13  £(|. 
tinction.  The  court  said:  '*lfIgiveto  133;  dottington  v.  Fletcher,  2  Atk. 
A.  and  to  his  heirs  all  my  real  estate,  155;  Ellcock  v.  Mapp,  3  H.  L.  Cas. 
charged  with  my  debts,  that  is  a  de-  492;  2  Phil.  703;  Northen  v.  Game- 
vise  to  him  for  a  particular  purpose,  gie,  4  Drew.  587;  King  v.  Denison, 
but  not  for  that  purpose  alone.  If  the  1  V.  dr  B.  260, 272;  Watson  v.  Hayes,  5 
devise  to  him  is  on  trust  to  pay  my  My.  &  Cr.  125;  Dunnage  v.  White,  1 
debts,  that  is  a  devise  for  a  particular  J.  &  W.  583;  Lloyd  v.  iJoyd,  L.  R., 
purpose,  and  nothing  more.  And  the  7  Eq.  458;  Marshal  v.  Crutwell,  Id., 
effect  of  these  two  modes  admits  just  20  Eq.  328;  Pamell  v.  Hingston,  3 
the  difference;  the  former  is  a  devise  Sm.  &  Giff.  337, 344;  Lloyd  v.  Spillet,  2 
of  an  estate  for  the  puxpose  of  giving  Atk.  149,  150;  Hobart  v.  Countess  of 
the  devisee  the  benencial  interest,  Suffolk,  2  Vem.  644;  Davidson  v.  Fo- 
subject  however  to  a  particular  pur-  ley,  2  Bro.  Ch.  203;  Benbow  v.  Town- 
pose  by  way  of  charge;  the  latter  is  a  send,  1  My.  &  K.  506;  Halford  v. 
devise  for  a  particular  purpose,  toith  Stains,  16  Sim.  488;  Cooke  v.  Dealey, 
no  intention  to  give  him  any  beneficial  22  Beav.  196;  Sewell  v.  Denny,  10  Id. 
nUereeL''  315;  Read  v.  Stedman,  26  Id.  495; 
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the  statute  of  uses,  since  a  use  was  raised  in  favor  of  the  im- 
mediate grantee  by  a  ''  bargain  and  sale"  between  strangers, 
and  by  a  "  covenant  to  stand  seised"  between  relatives.  If  tbe 
doctrine  has  any  existence  under  the  conveyancing  system  of 
this  country,  so  that  a  trust  should  result  to  the  grantor  from 
the  absence  of  a  consideration,  it  can  only  be  where  the  deed 
simply  contains  words  of  grant  or  transfer,  and  does  not  recite 
nor  imply  any  consideration,  and  does  not  in  the  habendum 
clause  or  elsewhere  declare  any  use  in  favor  of  the  grantee, 
and  the  conveyance  is  not  in  fact  intended  as  a  gift.^ 

McColUater  y.  Willey,  52  Ind.  382;  agreement  was  void  and  nnperformed. 

Ponce  V.  McElvy,  47  Cal.  154,  159;  tnere  was  no  consideration  express  or 

Kennedy  v.  Nunan,  52  Id.  326;  Loring  implied  for  the  conveyance;  aiid  as  it 

v.   Eliot.   16    Crray,  568;   Hogan   v.  was  clear  that  no  gift  was  intended,  & 

Jaques,  19  N.  J.  £q.  123;  Hogan  y.  trust  resulted  in  favor  of  the  plaintiff^ 

Stayhom,  65  N.  G.  279.  and  he  was  entitled  to  have  a  convey* 

'Gould  y.  Lynde,  114  Mass.  366,  ance  to  himself   of  the  legal  title, 

holds  that  no  trust    results  to  the  Mr.  Justice  Cope  said  (p.  355):   "  We 

grantor  upon  a  warranty  deed  in  the  are  unable  to  see  why  the  case  does 

usual  form,  which  recites  a  considera-  not  fall  within  the  doctrine  as  to  re- 

tion,  and  contains  a  habendum  to  the  suiting  trusts.     The  agreement  was 

rntee^s  use.     Osbom  y.  Osbom,  29  void,  and  the  conyeyance  was  executed 

J.  Eq.  385  (no  trust  results  upon  a  without  any  consideration  express  or 

voluntary  conveyance  from  a  husband  implied.     It  is  shown  that  the  trans* 

to  his  wife);  ^ragg  v.  Geddes,  93  HI.  action  was  not  intended  as  a  gift,  and 

39;  Stucky  v.  Stucky,  30  N.  J.  Eq.  as  there  was  no  consideration  a  trust 

546;  Davis  v.  Bangh,  8  Pac.  Law  J.  resulted  in  favor  of  the  plaintiff  by 

903;  Gerry  v.  Stimson,  60  Me.  186;  implication  of  law"  (quotmg  Story's 

Philbrook    y.     Delano,  29    Id.    410;  Eq.   §§  1197,    1198).      In  discussing 

Farrington    y.    Barr,   36  N.   H.   86;  another  aspect  of  the  case  the  judge 

Graves  y.   Graves,   29  Id.  129;  Tit-  said:  *' It  was  stated  on  the  argument 

comb  y.  Morrill,  10  Allen,  15;  Bartlett  that  the  conyeyance  from  the  plaintiff 

v.  Bartlett,  14  Gray,  277;  Cairns  v.  to  his  father  did  not  express' the  real 

Colbum,  104  Mass.  274;  Rathbun  y.  consideration  for  which  it  was  given, 

Rathbun,  6  Barb.  98, 105;  B<uik  of  U.  but  acknowledged  the  payment  by  the 

S.  y.  Housman,  6  Paige,  526;  Squire  v.  father  of  a  nominal  consideration  in 

Harder,  1  Id.,  494;  Miller  v.  Wilson,  money.    This  is  an  important  matter. 

15  Ohio,  108.  If  the  statement  was  correct,  parol  evi- 

The  doctrine  would  doubtless  apply  dence  was  inadmissible  to  establish  the 

under  the  special  condition  of  facto  trust,  and  the  plaintiff  must  eventn- 

described  in  the  text.    The  case  of  ally  fail  to  obtain  the  relief  which  he 

Buss  y.  Mebius,  16  Cal.  350,  contains  asks  (Story's  Eq.  §  1199).    The  doc- 

an  instructive  discussion  of  the  sub-  trine  of  resulting  truste  is  founded 

ject.     The  plaintiff  0.  R.  was  owner  upon  a  mere  implication  of  law,  and 

m  fee  of  a  certain  lot  of  land;  he  con-  in  general  this  implication  can  not  be 

veyed  the  lot  to  his  father,  the  only  indulged    in    favor    of    the    grantor 

consideration  being  a  verbal  promise  where  it  is  inconsistent  with  the  pre- 

by  the  father  to  make  a  will  and  sumptions   arising   from    the    deed, 

thereby  devise  to  the  plaintiff  certain  Unless  there  is  some  evidence  of  fraud 

other  property  of  a  stipulated  value,  or  mistake,  the  recitals  in  the  deed 

The  father  died  still  holding  the  lot,  are  conclusiye  upon  the  grantor,  and 

but  without  in  any  manner  performing  no  resulting  trust  can  be  raised  in  his 

his  agreement  vdth    the    plaintiff —  favor  in  opposition  to  such  express 

without    bequeathing    to     nim    any  terms  of  a  conveyance."    The  judge 

property.    The  plaintiff  brought  this  quoted  the  strong  case  of  Leman  v. 

suit  to  establish  a  trust  and  to  coimpel  Whitley,  4  Buss.  423,  where  a  son  had 

a   reconveyance    of   the   land.     The  conveyed  land  to  a  father,  upon  no 

court  held  that  as  the  father's  verbal  actual  consideration  but  upon  a  mere 
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§  1036.  Parol  Evidence.— In  all  the  instances  belonging  to 
this  first  form  of  resulting  trust,  the  intention  that  the  donee  is 
not  to  enjoy  the  beneficial  interest  but  that  a  trust  is  to  result, 
or  the  contrary  intention,  must  appear  expressly  or  by  implica- 
tion from  the  terms  of  the  instrument  itself  by  which  the  prop- 
erty is  conyeyed.  If  the  instrument  is  a  will  then  no  extrinsic 
evidence  is  ever  admissible  to  show  the  testator's  meaning  nor 
even  to  show  a  mistake.'  If  the  instrument  is  a  deed  no  ex- 
trinsic eyidence  of  the  donor *s  intention  is  admissible,  unless 
fraud  or  mistake  is  alleged  and  shown.  If  therefore  there  is 
in  fact  no  consideration,  but  the  deed  recites  a  pecuniary  con- 
sideration even  merely  nominal  as  paid  by  the  grantee,  this 
statement  raises  a  conclusive  presumption  of  an  intention  that 
the  grantee  is  to  take  the  beneficial  estate  and  destroys  the 
possibility  of  a  trust  resulting  to  the  grantor,  and  no  extrinsic 
evidence  would  be  admitted  to  contradict  the  recital  and  to 
show  that  there  is  in  fact  no  consideration — except  in  a  case  of 
fraud  or  mistake.' 

§1037.  Second  Form.  Conveyance  to  A.,  Prloe  Paid 
by  B. — ^In  pursuance  of  the  ancient  equitable  principle  that  the 
beneficial  estate  follows  consideration  and  attaches  to  the 
party  from  whom  the  consideration  comes/  the  doctrine  is 
settled  in  England  and  in  a  great  majority  of  the  American 
states,  that  where  property  is  purchased  and  the  convey- 
ance of  the  legal  title  is  taken  in  the  name  of  one  person  A., 
while  the  purchase  price  is  paid  by  another  person  B. ,  a  tru^t  at 
once  results  in  favor  of  the  party  who  pays  the  price,  and  the 
holder  of  the  legal  title  becomes  a  trustee  for  him.  In  order 
that  this  effect  may  be  produced,  however,  it  is  absolutely  indis- 
pensable that  the  payment  should  be  actually  made  by  the  ben- 
eficiary B.,  or  that  an  absolute  obligation  to  pay  should  be  in- 
curred by  him,  as  a  pari  of  the  original  transaction  of  purchase^ 
at  or  before  the  time  of  the  conyeyance;  no  subsequent  and  en- 
temporary  and  verbal  arrangement;  grantor;  and  parol  evidence  was  not 
but  the  deed  recited  and  acknowl-  admissible  in  the  absence  of  any 
edped  a  pecuniary  consideration  as  fraud  or  mistake  (which  was  not  pre- 
paid by  the  father.  After  the  father's  tended)  to  show  the  falsity  of  the 
death  the  sou  filed  a  bill  to  have  a  recital;  see,  also,  to  the  same  effect 
trust  declared.  The  M.  R.  held  that  Squire  v.  Harder,  1  Paige,  494. 
the  recital  of  a  pecuniary  considera-  ^  See  ante^  §  871,  cases  in  note, 
tion  raised  a  conclusive  presumption  '  Leman  v.  Whitley,  4  Russ.  423; 
that  a  beneficial  interest  was  intended  Russ  v.  Mebius,  16  Cal.  350;  Squire 
to  be  given  to  the  grantee,  and  cut  off*  v.  Harder,  1  Paige,  494. 
the  resulting  trust  in  favor  of  the       '  See  ante,  §  981. 
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tirely  independent  conduct,  intervention,  or  payment  on  his  parfc 
would  raise  any  resulting  trust  J 

§  1038.  Special  Rules.— To  the  general  doctrine  are  added 
the  following  more  specific  rules.  The  trust  results  whether  the 
title  is  taken  in  the  name  of  one  grantee  only,  or  of  two  or  more 
grantees  jointly;  in  the  latter  case  there  are  joint  trustees.'  A 
trust  also  results  in  favor  of  one  who  pays  only  a  part  of  the 

^  This  description  assamea  that  the  Val  ▼.  Marshall,  30  Ark.  230;  Lee  v. 
conveyance  to  A.  is  made  with  the  Browder,  51  Ala.  2S8;  Billings  v.  Clin- 
knowledge  and  consent,  express  or  im-  ton,  6  S.  C.  90;  Sale  v.  McLean,  29 
plied,  of%.,  who  pays  the  price — ^that-  Ark.  612;  Midmer  v.  Midmer's  Ex'rs, 
the  whole  transaction  is  in  pursuance  26  N.  J.  Eq.  299;  Murphy  v.  Peabody, 
of  a  common  understanding  or  arranse-  63  Qa.  622;  such  a  resulting  trust  may 
meat.    If  the  conveyance  is  taken  by  arise  where  a  husband  has  paid  for 
A.  secretly,  contrary  to  B.'s  wishes,  in  property  with  money  belon^ng  to  hia 
violation  of  a  duty  owed  to  him,  or  in  wife,  and  has  taken  the  title  in  his 
fraudof  hisri^htStthetrustwhicharises  own  name,  and  where  a  parent  has  in 
in  B.*s  favor  IS  not  "resulting,"  but  is  like  manner  piud  for  property  with 
'*  constructive."   The  two  kinds  are  money  of  his  child  and  taken  we  con- 
often  confounded,  but  the  distinction  veyance  to  himself;  but  if  the  transac- 
is  important  and  especially  so  in  those  tion  is  secretly  done,  in  violation  of  a 
states  where  the  '  *  resulting"  trusts  of  fiduciary  duty,  the  trust  would  be  con- 
this  form  have  been  in  terms  abolished  structive  rather  than  resulting;  see,  as 
by  statute.    The  leading  case  is  Dyer  examples,  Johnson    v.   Anderson,   7 
v.  Dyer,  2  Cox,  92;  1  £a.  Lead.  Gas.  Baxt.  251;  Thomas  v.  Standiford,  49 
314,  319,  333  (4th  Am.  ea.);  see  notes  Md.  181;  Catberwood  v.  Watson,  65 
of  the  EnffUsh  and  American  editors  Lid.  676  (but  cut  off  by  a  sale  to  a 
for  a  full  collection  of  authorities,  honakdt  purchaser);  Loften  v.  Wit- 
Lord  Ch.  B.  Eyre  laid  down  the  sen-  board,  92  111.  461;  Tilford  v.  Torrey, 
oral  doctrine  as  follows:  *<  The  clear  53  Ala.  120;  Moss  v.  Moss,  95  IlL  449 
result  of  all  the  cases  without  a  single  (but  is  cut  off  by  a  general  release  of 
exception  is,  that  the  trust  of  a  legal  all  claims  given  to  her  husband);  Cun- 
estate,  whether  taken  in  the  names  of  ningham  v.  Bell,  83  N.  0.  328.    Li  the 
the  purchaser  and  others  jointly,  or  in  following  cases  no  trust  resulted  to  the 
the  names  of  others  without  that  of  wife  under  the  circumstances:  Kenne- 
the  purchaser,  whether  in  one  name  day  v.  Price,  57  Miss.  771;  Hause  v. 
or  several,  whether  jointly  or  succes-  Hause,  57  Ala.  262;  Bibb  v.  Smith,  12 
sivcly,  results  to  the  man  who  ad-  Hei8k,728;McCulloughv.Ford,96Ill. 
vances  the   purchase  money."    See,  439;  Hon  v.  Hon,  70  Ind.  135.    See 
also,  Withers  v.  Withers,  Ambl.  151;  also,  as  illustrations  of  the  general  doc- 
Wray  v.  Steele,  2  V.  &  B.  388;  Loyd  trine,  Kelley  v.  Jenness,  60  Me.  455; 
V.  Read,  1   P.  Wms.  607;  Rider  v.  Bakerv.  Vining,  30Id.  121,  126;  Hop- 
Kidder,  10  Ves.  360;  Case  v.  Codding,  kinson  v.  Dumas,  42  N.  H.  296;  Hall 
38  Cal.  191;  Dikeman  v.  Norrie,  36  Id.  v.  Young,  37  Id.  134;  Clark  v.  Clark, 
94;    Roberts  v.   Ware,   40  Id.   634;  43  Vt.  685;  Kendall  v.  Mann,  11  Allen, 
Currey  v.  Allen,  34  Id.  254;  Millard  15;  Dean  v.  Dean,  6  Conn.  285;  Boyd 
V.  Hathaway,  27  Id.  119;  Bayles  v.  v.  McLean,  IJohns.  (^.  582;  Cutler  v. 
Baxter,  22  Id.  575;  Hidden  v.  Jordan,  Tuttle,  19  N.  J.  Eq.  549,  558;  Nixon's 
21  Id.  92;  Wasley  v.  Foreman,  38  Id.  Appeal,  63  Pa.  St.  279;  Stewart  v. 
90;  Bludworth  v.  Lake,  33  Id.  255;  Brown,  2  Serg.  &  R.  461;  Cecil  Bank 
Davis  v.  Baugh,  8  Pac.  Law  J.  903;  v.  Snively,  23  Md.  253;  McGovem  v. 
Hutchinson  v.  Hutchinson,  Id.  636;  Knox,  21  Ohio  St  547,551;  MilUken  v. 
Lehman  v.  Lewis,  62  Ala.  129;  Burks  Ham,  36  Ind.  166;  Latham  v.  Hender- 
v.  Burks,  7  Baxt.  353;  Mathis  v.  Stuf-  son,  47  111.  185;  Johnson  v.  Quarles, 
flebeam,  94  111.  481;  Smith  v.  Patton,  46  Mo.  423;  McLenan  v.  Sullivan,  13 
12  W.  Va.  541;  Hampson  v.  Fall,  W  Iowa.  521;  Rogan  v.  Walker,  1  AVisc. 
Ind.  382;  KeUer  v.  Kunkel,  46  Md.  627;  Frederick  v.  Haas,  5  Nev.  389. 
665;  Brooks  v.  Shelton,  54  Miss,  353;  ^Ex  parte  Houghton,  17  Ves.  251, 
Boskowitz  V.  Davis,  12  Nev.  446;  Du  253;  Rider  v.  Kidder,  10  Id.  360,  367. 
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price.  In  other  words,  where  two  or  more  persons  together  ad* 
Tance  the  price,  and  the  title  is  taken  in  the  name  of  one  of 
them,  a  trust  will  result  in  favor  of  tbe  other  with  respect  to  an 
undivided  share  of  the  property  proportioned  to  his  share  of  the 
price. ^  The  doctrine  in  all  of  its  phases  applies  alike  to  personal 
and  to  real  property.* 

§  1039.  Purchase  in  the  Name  of  a  Wife  or  Child.— 
Wherever  the  real  purchaser — the  one  who  pays  the  price — ^is 
under  a  legal,  or,  even  in  some  cases,  a  moral  obligation  to 
maintain  the  person  in  whose  name  the  purchase  is  made,  equity 
raises  the  pres.umption  that  the  purchase  is  intended  as  an  ad- 
vancement.or  gift  to  such  recipient,  and  no  trust  results.  If, 
therefore,  a  purchase  of  either  real  or  personal  property  is  made 
by  a  husband  in  the  name  of  his  lawful  wife,  or  in  the  joint 
names  of  himself  and  his  wife,  or  such  a  purchase  is  made  by 
a  father  in  the  name  of  his  legitimate  child,  or  in  the  joint 
names  of  himself  and  child,  no  trust  results  in  favor  of  the 
liusband  or  father,  but  the  transaction  is  presumed  to  be  a  gift 
or  advancement  to  or  for  the  benefit  of  the  vrife  or  child.'  It 
appears  to  be  now  settled  that  the  same  rule  applies  to  a 
mother  who  purchases  property  in  the  name  of  her  child,  or  in 
the  joint  names  of  herself  and  child,  and  pays  the  price  with 
her  own  separate  funds;  no  trust  results.^    The  rule  also  ap- 

»Wray  v.  Steele,  2  V.  &  B.  388;  V.  Franklin,  1  Sw.  13,  17, 18;  Grey  v. 
Case  V.  Godding,  38  Cal.  191;  Dike-  Grey,  2  Sw.  594,  597;  Tucker  v.  Bur- 
man  V.  Norrie,  36  Id.  94;  McCreary  v.  row,  2  Hem.  &  M.  515,  524;  Williams 
Casey,  50  Id.  349;  Miller  v.  Birdsong,  v.  Williams,  32  Beav.  370;  Christy  v. 
7  Baxt.  531;  Cramer  v.  Hoose,  93  lU.  Courtenay,  13  Id.  96;  Sidmonth  v. 
503;  Smith  v.  Patton,  12  W.  Va.  541;  Sidmouth,  2  Id.  447;  Low  v.  Carter, 
Khea  v.  Tucker,  56  Ala.  450;  Smith  v.  1  Id.  426;  Vance  v.  Vance,  1  Id.  605; 
Smith,  85  HI.  189.  Sayre  v.  Hughes,  L.  B.,  5  Eq.  376; 

'Where  a  bond,  or  shares  of  stock,  or  In  re  Curteis'  Trusts,  Id.,  14  Eq.  217; 

annuity,  oranyother  thing  in  action,  or  Marshal   v.   Crutwell,    Id.,    20   Eq. 

kind  of  personal  property,  isassigned  to  328  (where  a  trust  did  result  upon  a 

.one  person,  a  trust  tuerem  will  result  in  bank  account  being  transferrea  into 

favor  of  another  who  advances  the  names  of  husband  and  wife  merely  for 

consideration  of  the  transfer  in  whole  convenience);  Stevens  v.  Stevens,  70 

or  in  part.    Loyd  v.  Read,  1  P.  W^ms.  Me.  92;  Lorentz  v.  Lorentz,  14  W. 

607;  ^xjparto  Houghton,  17  Ves.  251,  Va.   809;    Lochenour  v.   Lochenour, 

253;  Rider  v.  Kidder,  10  Ves.  360;  Soar  61  Ind.  595;  Baker  v.  Baker,  22  Minn. 

V.  Foster,  4  K.  &  J.  152;  Beecber  v.  262;  Norton  v.  Mallory,  3  Thomp.  k 

Major,  2  Br.  &  Sm.  431;  Garrick  v.  C.  640;  Gilbert  v.  Gilbert,   2  Abb. 

Taylor,  29  Beav.  79;  7  Jur.  N.  S.  1174;  App.  Deo.  256;  Farrell  v.  Lloyd,  69 

Sidmouth  v.  Sidmouth,  2  Beav.  447,  Pa.  St.  239. 

454;  and  cases  under  last  paragraph.  *  In  rt  De  Visme,  2  De  G.  J.  &  S. 

'  Kingdon  v.  Bridges,  2  Vem.  67;  17   (holds  that  a  trust  did  result); 

Rider  v.  Kidder,  10  Ves.  360;  Drew  Sayre  v.  Hughes,  L.  R.,  5  Eq.  376, 

V.  Martin,  2  Hem.  &  M.  130;  Devoy  3S1;  Batstone  v.  Salter,  Id.,  19  Eq. 

V.  Devoy,  3  Sm.  &  Giff.  403;  Soar  v.  250;  10  Ch.  431;  Fowkes  v^  Fasooe, 

Foster,  4  K.  &  J.  152  (must  be  a  law-  Id.,  10  Ch.  343;  but  see,  per  contra^ 

ful  wife);  Dyer  v.  Dyer,  2  Cox  92;  Flyntv.  Hubbard,  57  Miss.  471. 
Finch  v.  Finch,  15  Ves.  43, 50;  Murless 
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plied  where  the  person  adyancing  the  price  has  placed  himself 
in  loco  parentis  towards  the  other.* 

§  1040.  Admissibility  of  Parol  Evidence.— Since  these 
resulting  trusts  are  not  embraced  within  the  statute  of  frauds, 
their  existence  need  not  be  evidenced  by  any  writing,  and  may, 
therefore,  be  established  by  parol.  In  cases  belonging  to  the 
first  form — ^purchases  between  strangers — ^if  the  deed  does  not 
show  on  its  face  that  the  price  was  actually  paid  by  another,  and 
even,  according  to  many  decisions,  if  the  deed  recites  that  the 
payment  was  made  by  the  grantee  therein,  the  real  fact  may 
always  be  established  by  parol  eyidence;  it  may  be  proved  by 
parol  that  the  purchase  price  was  wholly  or  partly  paid  by  an- 
other person,  and  thus  a  trust  may  be  shown  to  result  in  his 
favor.  Where  the  trust  does  not  appear  on  the  face  of  the  deed 
or  other  instrument  of  transfer,  a  resort  to  parol  evidence  is 
indispensable.  It  is  settled  by  a  complete  unanimity  of  decision , 
that  such  evidence  must  be  clear,  strong,  unequivocal,  unmis- 
takable, and  must  establish  the  fact  of  the  payment  by  the  al- 
leged beneficiary  beyond  a  doubt.  Where  the  payment  of  a 
part  only,  is  claimed,  the  evidence  must  show,  in  the  same  clear 
manner,  the  exact  portion  of  the  whole  price  which  was  paid.' 
Parol  evidence  is  also  admissible  on  the  part  of  the  grantee  to 

1  Beckf ord  v.  Beckford,  Lofft,  490  ovemiled.  Several  of  the  cases  cited 
(father  and  illegitimate  son);  Ebrand  below  are  examples  of  what  kind  and 
V.  Dancer,  2  Chan.  Gas.  26  (grand-  amount  of  parol  evidence  is  or  is  not 
father  and  grandchild);  Currant  v.  sufficient  to  raise  a  trust,  and  aJso 
Jago,  1  Coll.  261  (husbajid  and  wife's  when  such  a  trust  may  be  shown  by 
nephew);  Higdon  v.  Higdon,  57  circumstantial  evidence  alone.  Gas- 
Miss.  264  (brother  and  his  sisters);  coigne  v.  Thwing,  1  Vem.  366;  Bart- 
Loyd  V.  Read,  1  P.  Wms.  607;  For-  lett  v.  Pickersgill,  1  Eden,  615;  Ryall 
rest  V.  Forrest,  11  Jur.,  N.  S.,  317;  r.  Ryall,  1  Atk.  69;  WiUis  v.  Willis, 
Say  re  v.  Hughes,  L.  R.,  5  £q.  376,  2  Atk.  71;  Lench  v.  Lench,  10  Ves. 
3S0;  Smith  v.  Patton,  12  W.  Va.  511,  517;  Groves  v.  Groves,  3  Y.  & 
541;  but  in  Tucker  v.  Burrow,  2  Hem.  J.  163;  Heard  v.  Pilley,  L.  R.,  4  Ch. 
&M.  515,  V.C.  Page  Wood  held  that  548,  552;  Whitmore  v.  Learned,  70 
the  mere  fact  that  a  person  had  placed  Me.  276;  Parker  v.  Snyder,  31  N.  J. 
himself  in  loco  parentu  towaras  the  Eq.  164;  Agric.  etc.  Assoc,  v.  Brewster, 
illegitimate  son  of  his  daughter,  did  51  Tex.  257;  Miller  v.  Blose's  ExV,  30 
not  alone  bring  a  purchase  made  in  Gratt.  744;  Smith  v.  Patton,  12  W. 
the  name  of  such  itleffitimate  grand-  Va.  541;  Rhea  v.  Tucker,  56  Ala.  450; 
son  within  this  rule  wnich  prevents  a  Hyden  v.  Hyden,  6  Baxt.  406;  hee 
resulting  trust.  He  said:  ** The  court  v.  Browder,  51  Aia.  288;  Billings  v. 
has  never  held  that  any  presumption  Clinton,  6  S.  C.  90;  Hennessey  v. 
of  advancement  arose  merely  from  Walsh,  55  N.  H.  515  (evidence  in- 
the  fact  of  so  distant  a  relationship  sufficient);  McCreary  v.  Casey,  50 
(if  it  be  a  relationship)  as  this,  nor  Cal.  349;  Murphy  v.  Peabody,  63  Ga, 
yet  merely  from  the  fact  that  one  of  522;  Byers  v.  Wackman,  16  Ohio  St. 
the  parties  was  in  loco  parentis  to  the  440;  Frederick  v.  Haas,  5  Nev.  389; 
other."  Boyd  v.  McLean,  1  Johns.  Ch.  582, 

>  A  few  of  the  earliest  decisions  did  586;  Page  v.  Page,  8  N.  H.  187,  195; 

hot   permit   such   evidence,  on    the  Baker  v.  Vining,  30  Me.   121,   126; 

ground  that  it  would  violate  the  stat-  Thomas  v.  Stan£ford,  49  Md.  181. 
ute  of  frauds,  but  they  have  long  been 
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defeat  a  trust.  Since  the  whole  doctrine  of  a  resulting  trust 
depends  upon  an  equitable  presumption  of  an  intention,  so  this 
presumption  may  be  overcome  by  parol  evidence  of  an  actual 
intention  on  the  part  of  the  one  paying  the  price,  that  the 
transaction  was  to  be  a  gift.^ 

§  1041.  The  Same ;  Between  Family  Relatives.— In 
trusts  of  the  second  form — between  family  relatives — no  evi- 
dence is  necessary  in  the  first  instance  to  show  the  operation 
«  of  the  rule,  since  a  presumption  arises  on  the  face  of  the  trans- 
action that  a  gift  was  intended  and  that  no  trust  results.  This 
result,  however,  is  merely  a  presumption,  and  may  be  over- 
come. Extrinsic  evidence,  either  written  or  parol,  is  admis- 
sible on  behalf  of  the  husband  or  parent  paying  the  price 
to  rebut  the  presumption  of  an  advancement  or  gift,  and 
to  show  that  a  trust  results;  and  conversely  such  evidence  may 
be  used  to  fortify  and  support  the  presumption.  In  general 
this  extrinsic  evidence  to  defeat  an  advancement  and  establish 
a  trust,  as  against  the  party  to  whom  the  property  is  conveyed 
or  transferred,  and  those  holding  under  him,  must  consist  of 
matters  suhstarUially  co^Uemporaneoua  with  the  purchase,  convey- 
ance, or  transfer,  so  as  to  be  fairly  connected  with  the  trans- 
action.' 

§  1042.    Legislation  of  Several  States. — The  second  form 
of  resulting  trusts  in  real  property,  above  described,  where  the 

*  Of  course  a  gift  may  be  made  be-  32  Id.   370;  Bumper  v.  Bumper,   3 

twecn  fttrangers,  and  may  be  made  in  6iff.  583;  Bevoy  v.  Devoy,  3  Sm.  & 

the  form  of  a  purchase  of  property  QiS,  403;  Stevens  v.  Stevens,  70  Me. 

conveyed  to  A.,  the  donee,  while  the  92. 

donor,  B.,  pays  the  price.    Whenever       What  facts  are  sufficient  or   not 

this  condition  of  fact  is  shown  by  the  to  rebut  the  presumption  of  an  ad- 

evideuce,  no  trust  can  result.    Lane  vancement  or  gift,  and  to  establish  a 

V.  Bighton,  Ambl.  409:  Bellasis  v.  resulting   trust,   is   a   question    fre- 

Compton,   2  Vem.  294;  Benbow  v.  qnently  considered  by  the   English 

Townsend,  1  My.  &  K.  506;  Beacon  cases.    The  following  have  been  neld 

V.  Colqahoun,  2  Brew.  21 ;  Beecher  not  sufficient:  possession  of  the  estate 

V.  Major,  2  Br.  &  Sm.  431;  Garrick  and  receipt  of  its  rents  by  the  father 

V.  Taylor,  29  Beav.  79;  7  Jur.,  N.  S.,  during  his  life,  after  conveyance  to  his 

1174;  Wheeler  v.  Smith,  1  Giff.  300;  child,  Lamplugh  v.  Lamplugh,  1  1*. 

Carter  v.  Montgomery,  2  Tenn.  Ch.  Wms.  Ill;  Taylor  v.  Taylor,  1  Atk. 

216;  and  the  presumption  may  thus  be  386;  Christy  v.  Courtenay,  13  Beav. 

rebutted  as  to  a  part  of  the  trust  and  96;  nor  receipt  by  the  father  of  the 

not  as  to  the  remainder.    Kider  v.  dividends  of  investments  made  in  the 

Kidder,  10  Ves.  360,  368;  Benbow  v.  name  of  his  son,  Sidmouth  v.  Sid- 

Townsend,  1  My.  &  K.  506.  mouth,  2  Beav.  447;  but  see  Smith  v. 

'  Kilpin  V.  Kilpin,  1  My.  &  K.  520;  Warde,  15  Sim.  56;  nor  a  devise,  be- 

Lamplugh  v.  Lamplugh,  1  P.  Wms.  quest,  or  lease  of  the  property  bv  the 

111,  113;  Hallv.  Hill,  1  Br.  &  War.  husband  or  parent  after  the  purchase, 

94,  114;  Murless  v.  Franklin,   1  Sw.  Crabb  v.   Crabb,    1  My.  &  K.  611; 

13;  Tucker  v.  Burrow,  2  Hem.  &  M.  Bummer  v.  Pitcher,  2  Id.  262;  Jeans 

515,  524;  Sidmouth  v.  Sidmouth,  2  v.  Cooke,  24  Beav.  513;  Murless  v. 

Beav.  447,  455;  Williams  v.  Williams,  Franklin,  1  Sw.  la 
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title  to  land  is  taken  in  the  name  of  one  person  and  the  price  is 
paid  by  another,  has  been  abolished  by  the  legislation  of  several 
states.^  In  pursuance  of  these  statutes,  which  follow  substan- 
tially a  common  type  in  all  these  states,  no  trust  ever  results  in 
favor  of  the  one  who  pays  the  purchase  price,  wholly  or  partly, 
where  the  title  is  with  his  knowledge  taken  in  the  name  of 
another  person;  but  in  place  thereof,  a  trust  arises  in  favor  of 
the  creditors  of  the  one  thus  paying  or  advancing  the  price. 
This  provision  does  not,  however,  include  the  cases  where  the 
jgrantee  takes  the  deed  in  his  own  name  without  the  knowledge 
and  consent  of  the  person  paying  the  money,  nor  where  the  pur- 
chase is  made  in  his  own  name  with  another's  money,  in  viola^ 
tion  of  some  duty  or  confidence;  in  these  instances  the  trust, 
which  is  then  really  constructive  rather  than  resulting,  still 
arises.  All  of  these  statutes  seem  to  be  confined  in  their  terms 
to  conveyances  of  real  property,  so  that  the  settled  rules  con- 
cerning resulting  trusts  in  personal  property  appear  to  be  left 

1  New  Tork.—R.  S.,  pt.  2,  ch.  1,  art.  1880),  p.  553,  §§  7,  8,  and  9,  same  as 

6,  §§  51,  52, 53;  yoI.  2,  p.  1105  (ed.  of  New  York,  §§  51,  52,  53. 

1875),  §51.     "  Where  a  grant  for  a  Wisconsin, —R,    S.    (Taylor's   ed. 

valuable  consideration  shall  be  made  1872),  vol.  2,  p.  1129,  §  7,  same  as  New 

to   one    person,    and    the    consider-  York,  §  51;  §  8,  same  as  New  York, 

ation   therefor  shall  be  paid   by  an-  §  52,  except  the  words  *'  at  that  time" 

other,  no  nse  or  trust  shall  result  in  are  omitted;  §  9,  same  as  New  York, 

favor  of  the  person  by  whom  such  pay-  §  53. 

ment  shall  be  made;  but  the  title  Kanscbs, — Comp.  Laws  (Daasler's 
shall  vest  in  the  person  named  as  the  ed.  1881 ),  p.  989,  §  6,  same  as  New 
alienee  in  such  conveyance,  subject  York  §51;  §  7,  substantially  the  same 
only  to  the  provisions  of  the  next  sec-  as  New  York,  §  52,  except  that  it  ex- 
tion.'*  §  52.  "  Every  such  convey-  tends  to  subsequent  as  well  as  prior 
ance  shall  be  presumed  fraudulent  as  creditors  if  the  fraudulent  intent  is 
against  the  creditors  at  that  time  of  shown;  §  8,  provides  that  the  preced- 
tse  person  payins  the  consideration;  ing  §  6  shall  not  apply  to  the  same  cases 
and  where  a  fraudulent  intent  is  not  described  in  New  York,  §  53,  and 
disproved,  a  trust  shall  result  in  favor  then  adds  the  following  case:  *'0r 
of  such  creditors,  to  the  extent  that  where  it  shall  be  made  to  appear  that, 
may  be  necessary  to  satisfy  their  jnst  by  agreement  and  without  any  fraud- 
demands."  §  53.  ''  The  provisions  of  ulent  intent,  the  party  to  whom  the 
the  preceding  §  51  shall  not  extend  to  conveyance  was  made,  or  in  whom  the 
eases  where  the  alienee  named  in  the  title  shall  vest,  was  to  hold  the  land 
conveyance  shall  have  taken  the  same  or  some  interest  therein,  in  trust  for 
as  an  absolute  conveyance  in  his  own  the  party  paying  the  purchase  money, 
name,  without  the  consent  or  knowl-  or  some  part  thereof.^' 
edge  of  the  person  paying  the  oonsid-  Indiana. — Statutes  (ed.  of  1876), 
eration,  or  where  such  alienee,  in  vio-  vol.  1,  p.  915,  §§  6,  7,  and  8,  same  as 
lation  of  some  trust,  shall  have  pur-  tlie  Kansas  §§  6,  7,  8. 
chased  the  lands  so  conveyed  with  Keyitucky.— -Gen,  Stat.  (1873),  p. 
moneys  belonging  to  another  person."  587,  §  19,  substantially  same  as  New 

if»c/a.7a7i.— Comp.  Laws  (1871),  vol.  York,  §  51.     The  Georgia  Code  (1873), 

2,  p.  1331,  §  7,  same  as  New  York,  p.    400,    §    2316,  defines  **  implied" 

§  51;  §  8,  same  as  New  York,  §  52,  trusts — resulting  and  constructive — 

except   the  words    **at   that    time"  but  without  altering  the  doctrines  of 

are  omitted;  §  9,  same  as  New  York,  equity  as  generally  settled,  simply  de- 

§  53.  claratory  of  existmg  rules. 

Jftnnetota. — Statutes  (Young's  ed. 
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untouched.  They  also  relate  solely  to  the  second  form  of  re- 
sulting trusts,  as  heretofore  described,  so  that  the  instances  of 
the  first  form,  where  a  trust  results  to  the  grantor,  remain  unal- 
tered, and  the  rules  concerning  them  in  full  force.  In  constru- 
ing the  first  and  main  clause  of  the  statute  which  abolishes  the 
resulting  trust  in  favor  of  the  person  paying  the  price,  it  is 
thoroughly  settled  by  the  New  York  courts  that  the  provision 
implies  his  consent  and  co-operation  in  the  mode  of  transfer,  so 
that  he  in  fact  induces  the  conveyance  of  the  title  to  the  grantee, 
and  that  it  does  not  apply  unless  he  were  aware  that  the  con- 
veyance was  so  made,  and  the  title  was  so  taken.  This  seems 
to  be  the  correct  construction  of  the  provision  which  is  the 
same  in  all  the  statutes.^  With  regard  to  the  true  interpretation 
of  the  clause  creating  a  trust  in  favor  of  the  creditors  of  the 
person  paying  the  price,  there  has  been  some  conflict  among  the 
decisions  and  dicta  of  the  New  York  courts.'  Cases  arising 
under  the  similar  statutory  provisions  of  the  other  states  are 
collected  in  the  foot-note.' 

>  Reitz  V.  Reitz,  80  N.  Y.  638;  re-  v.  aeveland,  16  Id.  94;  Groesbeck  v. 

versing  S.  C,   14  Hun,  636;  Louns-  Seeley,  13  Id.  329;  Maynard  v.  Hos- 

bury  V.  Purdy,  18  N.  Y.  515;  Day  v.  kins,  9  Id.  485;  Tnwk  v.  Green,  Id. 

Roth,  Id.  448;  Siemon  y.  Schurck,  29  358. 

Id.  598,  610;  Traphagen  y.  Burt,  67  M%nne9ota,^Baker   v.    Baker,    22 

Id.  30;  Underwood  y.  Sutcliffe,  77  Id.  Minn.  262;  Rogers  y.  McCauIey,  Id. 

58;  thus  it  is  held  that  where  a  father  384;  Matthews  y.  Torinus,   Id.    132; 

paid  the  price  and  had  a  conveyance  Johnson    y.    Johnson,    16    Id.    512; 

made  to  a  third  person,  the  purchase  Burfee  y.  Payitt,  14  Id.  424;  Gorton 

being  intended  for  the  benefit  of  a  v.   Massey,  12    Id.    146;    Foster  y. 

child  and    as    an  adyancement,  the  Berkey,  8  Id.  361;  Baker  y.  Terrell, 

whole  transaction    being    completed  Id.    195;    Sumner  v.   Sawtelle,    Id. 

without  the  child's  knowledge,  a  trust  309;  Iryine  y.   Marshall,  7  Id.  286; 

resulted  in  favor  of  such  child.     Sie-  Wentworth  y.  Wentworth,  2  Id.  277. 

mon  y.  Schurck,  supra;  33  Barb.  9;  Kentucky, — Ewing  y.  Bibb,  7  Bu^h, 

Gilbert  y.  Gilbert,  2  Abb.  App.  Dec.  654;   Martin  y.    ^filrtin,  6  Id.    47; 

256.  Graves  y.  Graves,  3  Mete.  167;  Lind- 

'  The    earlier  eases  regarded   the  say  y.  Williams'  Ex'rs,  2  Duv.  476; 

clause  as  creating  a  pure  trust  in  favor  Aynesworth  v.  Haldeman,  Id.  666. 

of  the  creditors,  which  they  could  en-  Kansas, — There  is  one  marked  dif- 

force  simply  as  cestuis  que  truslefUf  ference  between  the  statutes  of  Kan- 

without  taking  any  legal  proceedings  sas  and  Indiana  and  those  of  the  other 

against    their    debtor.      Garfield   v.  states.     While  the  presumption  of  a 

Hatmaker,  15  N.  Y.  475;    Wood  y.  resulting  trust  in  favor  of  the  one 

Robinson,  22  Id.  564;  McCartney  v.  paying  the   money  is  abrogated,   it 

Bostwick,  32  Id.  53;  31  Barb.  390.  seems  that  such  tiiist  may  m  created 

The  later  decisions  hold    that  only  by  express  agreement  between  the  per- 

iudgment  creditors  can  reach  the  land  son  taking  the  conveyance  to  himself 

by  ordinary  creditors'  suit  after  haying  and  the  person  paying  the  price,  even 

exhausted  their  legal  remedies  affainst  though     this    agreement    is    parol, 

the  debtor.     Ocean  Nat.  B'k  v.  Olcott,  Kennedy   v.   Taylor,  20  Kans.   558; 

46  N.  Y.  12;  Dunlap  v.  Hawkins,  69  Mitchell  v.     Skinner,    17    Id.     563; 

Id.  342;  2  T.  &  C.  292.  Franklin  y.  Colley,  10  Id.  260;  Lyons 

*  Michigan. — Munch  v.   Shabel,  37  v.  Bodenhamer,  7  Id.  455;  Morrall  v. 

Mich.    166;  Weare  y.  Linnell,  29  Id.  Watei-son,    Id.     199;    Winkfield   v. 

224;  Linsley  v.  Sinclair,  24  Id.  380;  Brinkman,  21  Id.  682. 

Fisher  v.  Fobes,  22  Id.  454;  Jackson  Indiana, — ^Derry  y.  Derry,  74  Ind. 
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§  1043.  IntercBt  and  Rights  of  the  Beneficiary.— The  in- 
terest of  the  cestui  que  trust  in  a  resulting  trust  is  not  a  mere 
*'  equity;"  it  is  au  equitable  estate  in  the  land  or  other  thing  of 
'v^hich  the  legal  title  is  vested  in  the  trustee;  and  as  such  itniaj 
be  conveyed,  transferred,  devised,  or  otherwise  dealt  with  as 
property.'  It  is  valid  and  may  be  enforced  not  only  gainst 
the  trustee,  but  against  his  heirs,  devisees,  personal  representa- 
tives, and  all  others  who  derive  title  from  him  as  volunteers  or 
purchasers  with  notice;  but  being  a  purely  equitable  interest, 
it  is  cut  off  and  destroyed  as  against  all  bona  fde  purchasers  or 
mortgagees  from  the  trustee  for  a  valuable  consideration  and 
without  notice.'.  The  cestui  que  trust  is  entitled  to  the  remedy 
of  compelling  a  conveyance  or  assignment  of  the  legal  estate  to 
himself  by  the  trustee,  or  perhaps  in  some  iustances  of  com- 
pelling the  trustee  to  hold  the  property  for  the  benefit  of  the 
beneficiary,  and  subject  to  his  power  of  enjoyment,  control, 
and  disposition.' 

§1044.  Second.  Constructive  Trusts.  —  Constructive 
trusts  include  all  those  instances  in  which  a  trust  is  raised  by 
the  doctrines  of  equity  for  the  purpose  of  working  out  justice  in 
the  most  efficient  manner,  where  there  is  no  intention  of  the 
parties  to  create  such  a  relation,  and  in  most  cases  contrary  to 

560;  Hon  v.  Hon,  70  Id.  135;  McCol-  Holford,  1  Sm.  &  Giff.  101;  Malin  ▼. 

lister  V.  Willey,  62  Id.  382;  Tracy  v.  Malin,    1    Wend.    C25;    Clapper    v, 

Kelley,  Id.   535;  Ilampson  v.   Fall,  House,   6    Paige,  149;    Cogswell   v. 

64  Id.  382;  Lochenour  v.  Lochenour,  Cogswell,  2  Edw.  Ch.  231 ;  McKiasick 

61  Id.  595;  Milliken  v.  Ham,  36  Id.  v.  Pickle,   4  Harris,   140;    Kent    v. 

16iJ;  Hubble  v.  Osbom,  31  Id.  249;  Mahaffey,  10  Ohio  St.  204;  Kane  Co. 

Gaylord  v.  Dodge,  Id.  41;  GUdewell  v.  Herrington,  60111.  232. 

V.  Spaugh,  26  Id.  319;  McDonald  v.  'Lehman  v.    Lewis,  62  Ala.    129; 

McDonald,  24  Id.  68;  Catherwood  v.  Flynt  v.  Hubbard,  67  Miss,  471;  Cath- 

Watson,  65  Id.  576.  erwood  v.  Watson,  65  Ind.  576;  Mc- 

Georgia, — I  add  some  illustrations  Clure  v.  Doak,  6  Baxt.  364  (postponed 
of  the  Georgia  code  concerning  im-  to  the  lien  of  a  jud^ent  recovered 
plied  trusts,  although  it  does  not  at  against  the  trustee);  Hagsard  v.  Ben- 
all  follow  the  New  York  type  de-  son,  3  Tenn.  Ch.  268;  Hampson  v. 
scribed  in  the  text.  Resulting  trusts;  Fall,  64  Ind.  .^82;  King  v,  Pardee,  6 
Houser  v.  Houser,  43  Ga.  415;  Street  Otto,  90  (in  Pennsylvania  a  resulting 
V.  Lynch,  38  Id.  631;  McKinney  v.  trust  in  laud  is  barred  by  a  delay  of 
Bums,  31  Id.  295;  Chastain  v.  Smith,  twenty -one  years  in  enforcing  it); 
30  Id.  96;  Gordon  v.  Green,  10  Id.  Baker  v.  Hardin,  10  Heisk.  300  (not 
534;  Williams  v.  Turner,  7  Id.  348;  affected  by  judgments  against  the 
Pitts  V.  Bullard,  3  Kelly,  5;  Con-  trustee);  Moss  v.  Moss,  95  111.  449 
stnictive  trusts,  Brown  ,v.  Crane,  47  (resulting  trust  in  favor  of  a  wife 
Ga.  483;  Alexander  v.  Alexander,  46  barred  by  a  general  release  of  all 
Id.  283;  Adams  v.  Jones,  39  Id.  479,  claims  and  demands  given  by  her  to 
508;  Cameron  v.  Ward,  8  Id.  245.  her  husband);  Roy  v.  McPhersou,  11 

1  Stump  v.  Gaby,  2  De  G.  M.  &  G.  Neb.  197  (resulting  trust  in  favor  of  a 

623;  630;  Greslcy  v.  Mousley,  4  De  wife  postponed  to  the  liens  of  judg- 

G.  &  J.  78,  90,  92;  Uppington  v.  Bui-  mcnts  against  her  husband), 

len,  2  Dr.  &  War.   184;  Dickinson  v.  'Millard  v.  Hathaway,  27  Cal.  119; 

Bun-ell,  L.  R.,  1  Eq.  337;  Morgan  v.  Maloy  v.  Sloan,  44  Vt.  311. 
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the  intention  of  the  one  holding  the  legal  title,  and  where  there 
is  no  express  or  implied,  written  or  verbal  declaration  of  the 
trust.  They  arise  when  the  legal  title  to  property  is  obtained 
by  a  person  in  violation,  express  or  implied,  of  some  duty  owed 
to  the  one  who  is  equitably  entitled,  and  when  the  property 
thus  obtained  is  held  in  hostility  to  his  beneficial  rights  of  owner* 
ship.  As  the  trusts  of  this  class  are  imposed  by  equity,  contrary 
to  the  trustee's  intention  and  will,  upon  property  in  his  hands, 
they  are  often  termed  trusls  ininvUum;  and  this  phrase  furnishes 
A  criterion  generally  accurate  and  sufficient  for  determining 
what  trusts  are  truly  "  constructive/'  An  exhaustive  analysis 
would  show,  I  think,  that  all  instances  of  constructive  trusts 
properly  so  called,  may  be  referred  to  what  equity  denom- 
inates fraud,  either  actual  or  constructive,  as  an  essential  ele- 
ment, and  as  their  final  source.  Even  in  that  single  class  where 
equity  proceeds  upon  the  maxim  that  an  intention  to  fulfill  an 
obligation  should  be  imputed,  and  assumes  that  the  purchaser 
intended  to  act  in  pursuance  of  his  fiduciary  duty,  the  notion  of 
fraud  is  not  invoked  simply  because  it  is  not  absolutely  neces- 
sary under  the  circumstances;  the  existence  of  the  trust  in  all 
cases  of  this  class  might  be  referred  to  constructive  fraud. ^  This 
notion  of  fraud  enters  into  the  conception  in  all  its  possible  de- 
grees. Certain  species  of  the  constructive  trusts  arise  from  ac- 
tual fraud;  many  others  spring  from  the  violation  of  some  posi- 
tive fiduciary  obligation;  in  all  the  remaining  instances  there  is, 
latent  perhaps  but  none  the  less  real,  the  necessary  element  of 
that  unconscientious  conduct  which  equity  calls  constructive 
fraud/    Courts  of  equity,  by  thus  extending  the  fundamental 

^  I  refer  to  the  clasa  of  cases  where  the  legal  title,  to  obtain  such  legal 
a  tnistee  uses  trust  funds  to  pay  for  title  from  him  upon  more  advantage- 
property  purchased  in  his  own  name;  ous  terms  than  he  could  otherwise 
equity  assumes  that  he  intended  to  act  have  obtained  it,  equity  will  convert 
in  accordance  with  his  fiduciary  duty,  such  party  thus  obtaining  property 
although  in  the  majority  of  such  in-  into  a  trustee.  If  a  person  obtains 
stances  the  actual  intention  is  un-  the  legal  title  to  property  by  such  arts 
doubtedly  to  violate  the  duty.  It  or  acts  or  circumstances  of  circumven- 
will  be  seen  that  in  my  opinion  cer-  tion,  imposition,  or  fraud,  or  if  he  ob- 
tain kinds  of  so-colled  trusts  which  are  tians  it  by  virtue  of  a  confidential  re- 
often  spoken  of  as  **  constructive"  do  lation  and  influence  under  such  cir- 
not  at  all  l^elons  to  that  class.  cumstances  that  he  ought  not,  accord- 

*  The  effect  of  actual  or  constructive  ing  to  the  rules  of  equity  and  good 
fraud  in  producing  these  trusts  is  weU  conscience,  to  hold  and  enjoy  the  ben- 
described  in  Mr.  Perry's  treatise,  §  eficial  interest  of  the  property,  courts 
166:  **  If  one  party  procures  the  leeal  of  equity,  in  order  to  administer  com- 
title  to  property  from  another  dv  plete  justice  between  the  parties,  will 
fraud,  misrepresentation,  or  conceal-  raise  a  trust  by  construction  out  of 
ment;  or  if  a  party  makes  use  of  some  such  circumstances  or  relations;  and 
influential  or  confidential  relation  this  trust  they  will  fasten  upon  the 
which  be  holds  towards  the  owner  of  property  in  the  hands  of  the  oaending 
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principle  of  trusts — that  is,  the  principle  of  a  division  between 
the  legal  estate  in  one  and  the  equitable  estate  in  another — to 
all  cases  of  actual  or  constructiTe  fraud  and  breaches  of  good 
faith,  are  enabled  to  meld  a  remedial  power  of  tremendous  ef- 
ficacy in  protecting  the  rights  of  property;  they  can  follow  the 
real  owner's  specific  property,  and  preserve  his  real  ownership, 
although  he  has  lost  or  even  never  had  the  legal  title,  and  caa 
thus  give  remedies  far  more  complete  than  the  compensatory 
damages  obtainable  in  courts  of  law.  The  principle  is  one  of  uni- 
versal application;  it  extends  alike  to  real  and  to  personal  prop- 
erty, to  things  in  action,  and  funds  of  money.  Salutary  and 
efficient  as  the  principle  is,  however,  many  of  the  constructive 
trusts  which  it  creates  are  only  trusts  siib  modo;  they  have  little 
resemblance  in  their  essential  nature  to  express  trusts.^  In  ap- 
plying this  principle,  care  should  be  taken  to  distinguish  be- 
tween actual  trusts  and  those  relations  which  are  only  trusts  by 
way  of  metaphor,  between  persons  who  are  true  trustees  hold- 
ing the  legal  title  for  a  beneficial  owner;  and  those  who  simply 
occupy  a  position  which  is  analogous  in  some  respects  to  that  of 
a  trustee.  The  use  of  these  terms  to  designate  relations  and 
parties  which  have  no  essential  element  in  common  with  actual 
trusts  and  trustees,  can  only  produce  confusion  and  inaccuracy.' 

party,  and  will  convert  him  into  a  '  The  distinction  is  clearly  stated 
trustee  of  the  legal  title,  and  will  or-  by  Lord  Westbary  in  Knox  y.  Gye, 
der  him  to  hold  it  or  to  execute  the  L.  K.,  5  H.  L.  656,  675.  It  was  ar- 
trust  in  such  manner  as  to  protect  the  gued,  according  to  the  common  mode 
rights  of  the  defrauded  party  who  is  of  expression,  that  a  surviving  partner 
the  beneficial  owner."  is  a  trustee  of  the  share  of  his  de- 
See  Jenckes  v.  Cook,  9  R.  I.  520;  ceajsed  partner;  but  the  Lord  Chan- 
McLane  v.  Johnson,  43  Vt.  43;  Collins  cellor  referred  to  the  case  of  the 
V.  Collins,  6  Lans.  368;  Thompson  vendor  and  vendee  of  land,  and  said 
V.  Thompson,  16  Wise.  91;  Pillow  that  although  the  vendor  might  by 
v.  Brown,  26  Ark.  240.  a  metaphor  be  called  a  trustee  for 
^  The  language  of  Lord  Westbury  the  vendee,  Ae  vxu  trustee  only  to  the 
on  this  point  in  Rolfe  v.  Gregory,  4  extent  qf  hia  obligation  to  perform  the 
De  G.  J.  &  S.  576,  579,  is  very  in-  agreement  between  himself  and  the 
etructive.  The  case  was  one  where  a  vendee,  and  proceeded  as  follows:  ''In 
person  liad  fraudulently  obtained  llhist  like  manner  here  the  surviving  part- 
property ;  but  the  remarks  will  apply  ner  may  be  called  trustee  for  the  dead 
to  all  such  constructive  trusts  bibBed  man,  but  tJie  trust  is  lirmted  to  the  dig- 
upon  actual  fraud:  "  When  it  is  said  charge  of  the  obligationf  which  is  liable 
that  the  person  who  fraudulently  re-  to  be  barred  by  the  lapse  of  time, 
ceives  or  possesses  himself  of  trust  As  between  the  express  trustee  and 
property  is  converted  by  this  court  cestui  que  trusty  time  will  not  run,  but 
into  a  trustee,  the  expression  is  used  the  surviving  partner  is  not  a  trustee 
for  the  purpose  of  describing  the  na-  in  that  full  and  proper  sense.  ^  It  is 
ture  and  extent  of  the  remedy  against  most  important  to  mark  this  again  and 
him,  and  it  denotes  that  the  parties  again,  for  there  is  not  a  more  fruitful 
entitled  beneficially  have  the  same  source  of  error  in  law  than  t/te  inaC" 
rights  and  remedies  against  him  as  curacy  of  language.  The  applicatioa 
they  would  be  entitled  to  against  an  to  a  man  who  is  improperly  and  by 
express  trustee  who  had  fraudulently  metaphor  only  called  a  trustee,  of  all 
committed  a  breach  of  trust."  the  conseq^uences  which  would  follow 
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§  1045. — Kinds  and  Classes. — ^The  specific  instances  in  which 
c  equity  impresses  a  constractive  trust  are  numberless,  as  num- 
berless as  the  modes  bj  which  property  may  be  obtained, 
through  bad  faith  and  unconscientious  acts.  It  is  possible, 
howeyer,  to  distinguish  and  describe  the  general  groups  or 
types  under  which  all  these  instances  may  be  arranged,  and 
thus  to  present  a  comprehensive  view  of  the  whole  subject. 
§  1046.  1.  Arising  from  Contract,  Express  or  ImpUed. 
There  are  certain  relations  which  are  often  spoken  of  as  trusts 
and  as  constituting  a  species  of  constructive  trusts,  but  which 
are  not,  in  any  true  and  complete  sense,  trusts,  and  can  only  be 
called  BO  by  way  of  analogy  or  metaphor.  Since  they  lack  the 
element  of  fraud,  they  do  not,  in  any  view,  properly  belong  to 
the  division  of  constructive  trusts.^  It  is  commonly  said  that 
a  trust  is  created  by  a  contract  for  the  sale  of  land;  that  the 
vendor  holds  the  legal  title  as  a  trustee  for  the  purchaser. 
Whatever  of  truth  there  is  in  this  mode  of  statement,  whatever 
of  a  real  trust  relation  exists,  it  certainly  has  nothing  in  com- 
mon with  constructive  trusts;  it  rather  resembles  an  express 
trust.'  Ii^like  manner  the  survivors  of  a  partnership  are  called 
trustees  for  the  estate  of  the  deceased  partner,  with  respect  to 
his  share  of  the  firm  property.  This  expression  is  mostly  meta- 
phorical; there  is  certainly .  nothing  in  the  relation  resembling 
a  constructive  trust.'  Extending  the  analogy  still  further, 
courts  regard  partnership  property,  after  an  insolvency  or  dis- 
solution of  the  firm  and  in  the  proceeding  for  winding  up  its 

if  he  were  a  trustee  by  express  declara-  goish  between  correct  and  mistaken 

tion — in    other    words,    a    complete  conceptions. 

trustee — holding  the  property  exclu-  'Seean^e,  vol.  1,  §§368,372;  Coman 

gively  for  the  benefit  of  the  cestui  que  v.  Lakey,  80  K.  Y.  345,  350;  Pelton 

trusty  well  illustrates  the  remark  made  v.  Westchester  Fire  Ins.  Co.,  77  Id. 

by  Lord  Macclesfield,  that  nothing  605,  607;  Hensler  v.  Sefrin,  19  Hun, 

in  law  is  so  apt  to  mislead  as  a  mcta-  664;  Felch  v.  Hooper,  119  Mass.  52; 

phor."  Musham  v.  Mnsham,  87  111.  80.     In 

^  There  is  a  tendency  amonff  writers  the^face  of  the  great  number  of  de- 

to  enlarge  the  meaning  of  the  word  cisions  and  opinions   by  the  ablest 

trust  beyond  its  legitimate  significa-  courts,  it  would  be  impossible  to  as- 

tion.     By  some,  the  various  equitable  sert  that  the  vendor  is  not  truly  a 

liens  and  similar  rights  arising  from  trustee;  but  he  is  a  trustee  only  to  a 

contract,  are  made  to  be  the  most  im-  partial  extent,  measured  by  his  obliga- 

portant,  and  with  a  very  few  excep-  tion.     It  is  plain  that  this  trust  arises 

tions,  the  only  instances  of  coostruot-  from  the  express  contract,  is  included 

ive  trusts.    As  Lord  Westbury  shows,  within  its  terms  by  the  interpreta- 

such  a  mode  of  treatment  can  produce  tion  of  equity;  it  therefore  resembles 

nothing   but    confusion.     The  cases  those  express  trusts  which  are  inferred 

included  in  the  first   subdivision  of  from  the  entire  provisions  of  an  in- 

the  text  are  not  constructive  trusts,  strument. 

and  are  mentioned  simply  for  pur-  '  See  Knox  v.  Gye,  L.  K.,  5  H.  L. 

poses  of  completeness,  and  to  distin-  656,  675,  per  Lord  vVestbury. 
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affairs,  as  a  trust  fund  for  the  benefit  of  the  firm  creditors;^  and 
the  capital  stock  and  other  property  of  private  corporations,  es- 
pecially after  their  dissolution,  is  treated  as  a  trust  fund  in  favor 
of  creditors.'  These  statements  may  be  sufficiently  accurate  as 
strong  modes  of  expressing  the  doctrine  that  such  property  is 
a  fund  sacredly  set  apart  for  the  payment  of  partnership  and 
corporation  creditors,  before  it  can  be  appropriated  to  the  use 
of  the  individual  partners  or  corporators,  and  that  the  creditors 
have  a  lien  upon  it  for  their  own  security;  but  it  is  plain  that  no 
constrvxitive  trust  can  arise  in  favor  of  the  creditors  unless  the 
partners  or  directors,  through  fraud  or  a  breach  of  fiduciary 
duty,  wrongfully  appropriate  the  property,  and  acquire  the 
legal  title  to  it  in  their  own  names,  and  thus  place  it  beyond 
the  reach  of  creditors  through  ordinary  legal  means.'  I  have 
thus  collected  the  instances  which  are  sometimes,  though  im- 
properly classed  with  constructive  trusts,  in  order  the  more 
clearly  to  indicate  the  nature  of  the  trusts  which  are  truly  con- 
structive, and  which  are  described  in  the  following  paragraphs* 

§  1047.  2.  Money  Received  'whioh  Equitably  Belongs 
to  Another. — By  the  well-settled  doctrines  of  equity,^  construc- 
tive trust  arises  whenever  one  party  has  obtained  money  which 
does  not  equitably  belong  to  him,  and  which  he  can  not  in  good 
conscience  retain  or  withhold  from  another  who  is  beneficially 
entitled  to  it;  as,  for  example,  when  money  has  been  paid  by 
accident,  mistake  of  fact,  or  fraud,  or  has  been  acquired  through 
a  breach  of  trust,  or  violation  of  fiduciary  duty,  and  the  like.  It 
is  true  that  the  beneficial  owner  can  often  recover  the  money 
due  to  him  by  a  legal  action  upon  an  implied  assumpsit;^  but  in 
many  instances  a  resort  to  the  equitable  jurisdiction  is  proper 
and  even  necessary.^ 

§  1048.  3.  Acquisition  of  Trust  Property  by  a  Volun- 
teer, or  Purchaser  ^gvith  Notice. — ^Wherever  property,  real 
or  personal,  which  is  already  impressed  with  or  subject  to  a  trust 
of  any  kind,  express  or  by  operation  of  law,  is  conveyed  or 

1  Campbell  v.  MuUett,  2  Sw.  551,  N.  Y.  587;  60  Barb.  648;  Hastings 

674;  West  v.  Skip.  1  Ves,  Sen.  239,  v.  Drew,   76  N.  Y.  9;  Tinkhain  t. 

456;  Ex  parte  Ruffin.  6  Id.  119,  126;  Borst,  31  Barb.  407. 

Murray  v.  Murray,  5  Johns.  Ch.  60;  •  Hastings  v.  Drew,  76  N.  Y.  9, 16; 

Young  V.  Frier,  1  Stockt.  Ch.  465.  Bartlett  v.  Drew,  57  Id.  587;  60 Barb. 

*\Vood  V.  Dummer,  3  Mason,  308;  648. 

Mumma  v.  Potomac  Co.,  8  Peters,  281,  *  See  Frue  v.  Loring,  120  Mass.  507, 

286;  Vose  v.  Grant,    15  Mass.  505,  a  decision  based  upon  the  narrow  and 

517,  522;  Spear  v.  Grant,  16  Id.  9,  statutory  jurisdiction  of  the  Massachn- 

15;  Lyman  v.  Bonney,   101  Id.  562;  setts  courts,  and  not  in  harmony  with 

Brewer  v.  Boston  Theatre,   104  Id.  the  general  doctrines  of  equity. 

378;  Goodin  v.  Cincinnati  etc.  Co.,  18  ^  Com.   Dig.   Chancery,  2  A.  1;  2 

Ohio  St.   109;  Bartlett  v.  Drew,  57  FonbL  Eq.,  B.  2,  c  1,  §1,  n.  (b.) 
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transferred  by  the  trustee  not  in  the  course  of  executing  and 
carrying  into  effect  the  terms  of  an  express  trust,  or  devolves 
from  a  trustee  to  a  third  person  \vho  is  a  mere  volunteer,  or  vrho 
is  a  purchaser  with  actual  or  constructive  notice  of  the  trust, 
then  the  rule  is  universal  that  such  heir,  devisee,  successor,  or 
other  voluntary  transferee,  or  such  purchaser  with  notice,  ac- 
quires and  holds  the  property  subject  to  the  same  trust  which 
before  existed,  and  becomes  himself  a  trustee  for  the  original 
beneficiary.  Equity  impresses  the  trust  upon  the  property  in 
the  hands  of  the  transferee  or  purchaser,  compels  him  to  per- 
form the  trust  if  it  be  active,  and  to  hold  the  property  subject 
to  the  trust,  and  renders  him  liable  to  all  the  remedies  which 
may  be  proper  for  enforcing  the  rights  of  the  beneficiary.  It  is 
not  necessary  that  such  transferee  or  purchaser  should  be  guilty 
of  positive  fraud,  or  should  actually  intend  a  violation  of  the 
trust  obligation;  it  is  sufficient  that  he  acquires  property  upon 
which  a  trust  is  in  fact  impressed,  and  that  he  is  not  a  bona  fide 
purchaser  for  a  valuable  consideration  and  without  notice. 
This  universal  rule  forms  the  protection  and  safeguard  of  the 
rights  of  beneficiaries  in  all  kinds  of  trust;  it  enables  them  to 
follow  trust  property — lands,  chattels,  funds  of  securities,  and 
even  of  money — as  long  as  it  can  be  identified  into  the  hands  of 
all  subsequent  holders  who  are  not  in  the  position  of  bona  fide 
purchasers  for  value  and  without  notice;  it  furnishes  all  those 
distinctively  equitable  remedies  which  are  so  much  more  efficient 
in  securing  the  beneficiary's  rights  than  the  mere  pecuniary  re- 
coveries of  the  law.^    Even  when  the  original  property  is  placed 

^  Adair  v.  Sbaw,  1  Sch.  &  Lef.  243,    668;  Stephens  v.  B'd  of  Education, 
262;Rolfev.  Gregorv,4DeG.  J.  &S.    79  Id.    183  (trust  moneys  paid    by 
576;  Leigh  v.  Macauley,  1  Y.  &  G.  Ex.    trustee  to  his  creditor  in  discharge  of 
260,  265,  266;  Smith  v.  Barnes,  L.  R.,    an  antecedent  debt,  but  without  notice 
1  £q.  65;  Boursot  v.  Savage,  Id.,  2  Id.    of  the  trust,  can  not  be  followed  by 
134;  Newton  v.  NeM'ton,  Id.,  6  Id.    the  beneficiary);  Holden  v.  K.  Y.  & 
135;  Heath  v.  Grealock,  Id.,  18  Id.    Erie  Bank,  72  Id.  286;  Newton  v.  Pot- 
215;  In  re  European  B'k,  Id.,  5  Gh.    ter,  69  Id.  133,  137,  139;  Dotterer  v. 
358,  362;  Ex  parte  Gooke,  Id.,  4  Gh.    Pike,  60  Ga.  29;  Mnaham  v.  Musham, 
D.  123;  In  re  Hallett's  Estate,  Id.,  13   87  III  80;  Phelps  v.  Jackson,  31  Ark. 
Id.  696;  Lane  v.  Dighton,  Ambl.  409;   272;  Veile  v.  Blodgett,  49  Vt.  270; 
Mansell  v.  Mansell,  2  P.  Wms.  678;   Dey  v.  Dey,  26  N.  J.  Eq.  182;  Mer- 
Lench  v.  Lench,  10  Ves.  511;  Lewis  v.    cier  v.  Hemme,  50  Gal.  606;  Boyd  v. 
Madocks,  17  Id.  48, 66;  Pennell  v.  Def-   Brinckin,  55  Gal.  427;  Phmters'  Bank 
fell,  4  De  G.  M.  &  G.  372,  388;  Mayor   v.  Prater,  64  Ga.  609;  McVey  v.  Mo- 
etc.  V.  Murray,  7  Id.  497;  Ernest  v.    Quality,  97  111.  93;  Burnett  v.  Gustaf- 
Groysdill,  2  De  G.  F.  &  J.  175;  Grif-   son,  54  Iowa,  86  (moneys  paid  to  a 
fin  V.  Bhmchar,  17  Gal.  70;  Sharp  v.    creditor  in  discharge  of  an  antecedent 
Goodwin,  51  Id.  219;  Scott  v.  Um-   debt,  but  without  notice  of  any  trust, 
barger,  41  Id.  410;  Price  v.  Reeves,  38   can  not  be  followed);  Michigan  etc.  R. 
Id.  437;  Siemon  v.  Schurck,  29  N.  Y.    R.  v.  Mellen,  44  Mich.  321;  Winona 
598;  Swinburne  v.  Swinburne,  28  Id.    etc.  R.  R.  v.  St.  Paul  etc.  R  R.,  26 
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beyond  the  reach  of  the  beneficiary  by  a  sale  to  a  honaJUe  pur- 
chaser for  value  and  without  notice,  the  trust,  as  will  more 
fully  appear  hereafter,  attaches  to  the  proceeds  iu  the  hands  of 
the  trustee  who  makes  the  transfer.  The  statement  and  grounds 
of  the  rule  show  that  it  does  not  extend  to  the  case  where  the 
property  is  duly  transferred  or  purchased  in  pursuance  of  an 
express  trust  to  convey  or  sell,  and  for  the  purpose  of  carrying 
such  trust  into  effect.  And  where  the  rule  does  apply,  there  is 
some  distinction  between  money  and  other  kinds  of  trust  prop- 
erty. If  a  trustee  or  other  fiduciary  person,  in  violation  of  his 
own  duty,  uses  trust  money  to  pay  an  antecedent  debt  of  his 
own  to  a  creditor  who  has  no  notice  of  the  breach  of  trust,  or 
that  the  money  is  subject  to  the  trust,  in  such  a  manner  that 
the  money  is  received  as  a  general  payment  and  not  as  a  distinct 
and  separate  fund,  then  the  money  becomes  free  from  the  trust, 
and  can  not  be  followed  by  the  beneficiary  into  the  hands  of  the 
creditor,  although  in  general  an  antecedent  debt  does  not  con- 
stitute a  valuable  consideration.^ 

§  1049.  (4)  Fiduciary  Persons  Purchasing  Property 
"with  Trust  ^unds. — ^Another  important  form  of  the  trust 
arises  from  the  acts  of  persons  already  possessing  some  fiduciary 
character  or  standing  in  some  fiduciary  relation.  Whenever  a 
trustee  or  other  person  in  a  fiduciary  capacity,  acting  apparently 
within  the  scope  of  his  powers — that  is,  having  authority  to  do 
what  he  does — purchases  property  with  trust  funds,  and  takei^ 
the  title  thereto  in  his  own  name,  without  any  declaration  of 
trust,  a  trust  arises  with  respect  to  such  property  in  favor  of  the 
cestui  que  trust  or  other  beneficiary.  Equity  regards  such  a 
purchase  as  made  in  trust  for  the  person  beneficially  interested, 
independently  of  any  imputation  of  fraud,  and  without  requir- 
ing any  proof  of  an '  intention  to  violate  the  existing  fiduciary 
obligation,  because  it  assumes  that  the  purchaser  intended  to 
act  in  pursuance  of  his  fiduciary  duty,  and  not  in  violation  of  it. 
This  doctrine  is  of  wide  application;  it  extends  to  trustees,  ex- 
ecutors and  administrators,  directors  of  corporations,  guardians, 

Minn.   179;  Mech.   B'k  v.   Seton,  1  itor  and  mingled  with  his  other  pecun- 

Pcters,  399;  Rasaell  v.  Clark's  Ex'ra,  iarv  assets,  it  can  not  be  distinguished 

7  Cranch,  69,  97;  Wilson  y.  Mason,  1  and  identified.     Under  these  circum- 

Id.  24;  Powell  v.  Monson  etc.  Man.  stances  other  kinds  of  property  would 

Co.,  3  Mason,  347;  Murray  v.  Ballon,  remain  subject  to  the  trust,  since  the 

1  Johns.  Ch.  566;  Tradesman's  B'k  v.  creditor  woald  not  be  a  bona  fide  pur- 

Mcrritt,  1  Paige,  302;  Mech.  B'k  v.  chaser  for  value,    Stephens  v.  Bo.  of 

Levy,  3  Id.  606.  Education,  79  N.  Y.  183;  Burnett  v. 

^  The  reason  givep  for  this  ooncln-  Gustafson,  54  Iowa,  86;  Justh  v.  B'k 

sion  is,  that    money  is    not  ''ear-  of  Commonwealth,  56  K.  Y.  478,  48Ai 
marked;"  when  received  by  the  cred- 
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committees  of  lunatics,  agents  using  money  of  their  principals, 
partners  using  partnership  funds,  husbands  purchasing  property 
Avith  money  belonging  to  the  separate  estate  of  their  wives, 
parents,  and  children,  and  all  persons  who  stand  in  fiduciary 
relations  towards  others.  Equity  jurisprudence  contains  few 
more  efficient  doctrines  than  this  in  maintaining  the  beneficial 
rights  of  property.^  The  evidence  that  the  purchase  was  made 
with  trust  funds,  must,  however,  be  clear  and  unmistakable. 

§  1050.  5.  Rene-wal  of  Leases  by  Partners  and  other 
Fiduciary  Persons. — Another  special  form  of  constructive 
trusts,  depending  upon  a  much  more  general  principle  to  be  ex- 
amined in  subsequent  paragraphs,  has  been  established  by  an 
unanimity  of  decision.  One  member  of  a  partnership  can  not, 
during  its  existence,  without  the  knowledge  and  consent  of  his 

^  This  form  of  trusta  is  treated  by  Dougherty,  18  N.  J.  Eq.  406;  Ban- 
some  writers  as  belonging  to  the  de-  croft  v.  Gonseu,  13  Allen,  50;  Rcid 
nomination  of  "  resulting  trusts,  and  v.  Fitch,  11  Barb.  399;  Brideubecker 
it  has  one  striking  element  in  common  v.  Lowell,  3*2  Id.  9;  Kobb's  Appeal, 
with  them — the  irUerUion  with  which  41  Pa.  St.  45;  Smith  v.  Bumham,  3 
it  is  presumed  the  purchase  was  made.  Sunm.  435;  Oliver  v.  Piatt,  3  How. 
In  every  other  respect  it  differs  from  (U.  S.)  333,  401;  Homer  v.  Homer, 
resulting  trusts,  and  clearly  belongs  107  Mass.  82;  Settembre  v.  Putnam, 
on  principle  to  the  class  of  *'  con-  30  GaL  490;  Jenkins  v.  Frink,  30  Id. 
structive    trusts.    It  is  always  estab-  586. 

lished  m  invitumf  and  although  an  as-       The  recent  case  of  Ferris  v.  Van 

sumption  of  fraud  is  not  necessary,  Vechten,  73  N.  Y.  113,  reversing  S. 

some  element  of  fraud  actual  or  con-  C,  9  Hun,   12,  is  a  very  instructive 

structive  is  in  fact  generally  present,  decision  illustrating  the  extent  and 

T>eg  V.   Deg,   2  P.   Wms.  412,  414;  limits  of  this  doctrine.    An  attempt 

Perry  v.  Pliellips,  4  Ves.  108,  17  Id.  was  made  to  reach  land  purchased  by 

173; Bennettv.Mahew, cited  IBro.Ch.  a  trustee,  on  the  ground  that.it  was 

232;  2  Id.  287;  Keech  v.  Sandford,  SeL  paid  for  with  trust  funds.     There  was 

Cas.  Ch.  61;  1  £q.  Lead.  Cas.  48,  49,  no  evidence  as  to  what  amount  of 

62;    Lench  v.   liench,   10  Ves.   511;  trust  moneys  was  thus  used,  and  in 

Trench  y.   Harrison,    17    Sim.    Ill;  fact  there  was  no  direct  positive  evi- 

Mathias  v.   Mathias,  3  Sm.  &  Giff.  dence  that  any  such  funds  were  ap- 

552;  Ouseley  v.  Anstruther,  10  Beav.  propriated  by  the  trustee  in  paying  for 

453,  461;  Flanders  v.   Thompson,  3  the  land:    Held,  that  the    doctrine 

Woods  C.  C.  9;  Watson  v.  Thompson,  could  not  be  invoked  on  behalf  of  the 

12  R.  I.  466;  Thomas  v.  Standifonl,  49  plaintiff.     While  the  general  rule  was 

Md.  181;  Burks  v.  Burks,  7  Baxt.  353;  fully  admitted,  in  order  that  it  should 

Miller  V.  Birdsong,  Id.  531 ;  Winkiield  be  applicable  the  trust  fund  must  be 

V.  Brinkman,  21  Kans.  682;  Moss  v.  clearly  and  distinctly  traced,  and  pos- 

Moss,  95  IlL  449;  Dodge  v.  Ck>le,  97  itively  shown  to  have  been  used  in  the 

Id.  338;  Derry  v.  Deny,  74  Ind.  560;  purchase.     The  relief    could   not  be 

Hoy    V.    McPherson,    11    Neb.    197;  granted  upon  any  mere  inference.     If 

Keickhoff  v.   Brecht,   51   Iowa,  633;  the  evidence  only  showed  that  at  one 

Barrett  v.  Bamber,  81  Pa.  St.  247;  time  the  trustee  had  trust  funds  iu 

Jones    T.    Dexter,    130     Mass.    380;  his  hands,   and  that    afterwards  he 

Mich.  etc.  R.  R.  v.  Mellen,  44  Mich,  bought  and  took  the  title  to  a  piece 

321;    Schlaefer  v.   Corson,  52  Barb,  of  land  in  his  own  name,  but  went  no 

510;   McLarren  v.   Brewer,   51   Me.  farther,  the  court  could  not  draw  the 

402;  White  V.  Drew,  42  Mo.  561;  Stow  inference  from  these  bare  facts  that 

T.   Kimball,   28  111.   93;    Barker  v.  the  trust  funds  were  employed  in  the 

Barker,    14    Wise.    131;    Church  y.  purchase,  and  could    not  impress  a 

Sterling,  16  Conn.   388;  Johnson  v.  trust  upon  the  land. 
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copartners,  take  a  renewal  lease  in  bis  own  name  or  other- 
wise for  his  own  benefit  and  to  the  exclusion  of  his  fellows,  of 
premises  leased  by  the  firm  or  occupied  by  them  as  tenants.  A 
lease  so  taken  by  a  partner  inures  to  the  benefit  of  the  whole 
firm;  it  is  regarded  as  a  continuation  of,  or  as  ''  Rafted  on"  the 
old  lease;  a  trust  will  be  impressed  opon  the  leasehold  estate; 
equity  will  treat  the  partner  as  a  trustee  for  the  firm,  and  if 
necessary  and  possible  will  compel  him  to  assign  the  renewal 
lease  to  it;  if  a  condition  inserted  in  such  lease  against  assign- 
ing should  prevent  the  relief  of  an  actual  assignment,  it  will 
not  in  the  least  prevent  the  court  from  enforcing  the  trust  by 
compelling  the  partner  to  hold  the  legal  title  for  the  benefit  of 
all.  This  rule  applies  under  every  variety  of  circumstances 
provided  the  rights  of  the  other  partners  are  still  subsisting  at 
the  time  when  the  renewal  lease  is  obtained.  It  operates  with 
equal  force  whether  the  renewal  lease  was  to  begin  during  the 
Continuance  of  the  firm  or  after  its  termination;  whether  the 
partnership  was  for  an  undetermined  period,  or  was  to  end  at  a 
specified  time,  and  the  renewal  lease  was  not  to  take  effect  until 
the  expiration  of  that  prescribed  time;  whether  there  was  or 
was  not  a  right  in  the  firm,  by  contract,  custom,  or  courtesy,  to 
a  renewal  of  the  original  lease  from  the  lessor;  and  even  whether 
the  landlord  would  or  would  not  have  granted  a  new  lease  to 
the  other  partners  or  to  the  firm.  All  these  facts  are  wholly 
immaterial  to  the  application  of  the  doctrine,  for  its  operation 
does  not  in  the  slightest  degree  depend  upon  the  terms  and  pro- 
visions of  the  original  lease,  nor  upon  the  attitude  of  the  land- 
lord. The  doctrine  is  not  confined  to  partners;  it  extends  in 
all  its  breadth  and  with  all  its  effects  to  trustees,  guardians,  and 
all  other  persons  clothed  with  a  fiduciary  character,  who  are  in 
possession  of  premises  as  tenants  on  behalf  of  their  beneficia- 
ries, or  who  are  in  possession  as  tenants  of  premises  in  which 
their  beneficiaries  are  interested.^    As  this  rule  results  from  the 

1  In  Phyfe  ▼.  WardeU,  5  Paige,  268,  table,  in  the  old  leaae."  In  MitcbeU 
Walworth,  Gh.,  thus  states  the  doc-  v.  Keed,  61  N.  Y.  12.3,  139,  thecoart, 
trine  in  its  general  form :  "  If  a  person  after  a  full  examination  of  the  author- 
who  has  a  particular  or  special  interest  ities,  sammed  up  the  discussion  with 
in  a  lease,  obtains  a  renewal  thereof  the  following  propositions,  which  they 
from  the  circumstance  of  his  being  in  held  to  be  settled  conclusions:  "  (1) 
possession  as  a  tenant,  or  from  havinff  A  trustee  holding  a  lease,  whether  cor- 
such  particular  interest,  the  renewed  porate  or  individual,  holds  the  re- 
lease is  in  equity  considered  as  a  mere  newal  as  a  trustee,  and  as  he  held  the 
continuance  of  the  ori»nal  lease,  sub-  original  lease;  (2)  This  does  not  de- 
ject to  the  additional  charges  upon  the  pend  upon  any  right  which  the  cestui 
renewal,  for  the  purpose  of  protecting  qiije  trust  has  to  a  renewal,  but  upon 
the  equitable  rignts  of  all  parties  who  the  theory  that  the  new  lease  is,  in 
had  any  inteiest,  either  legal  or  equi-  technical  terms,  a  "  graft"  upon  the 
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relation  of  trust  and  confidence  existing  between  the  partners  or 
other  persons  interested,  it  might  be  regarded  as  an  outgrowth 
of  the  doctrine  formulated  in  the  preceding  paragraph.  It  is 
more  directly,  however,  a  particular  application  of  a  broad 
principle  of  equity,  extending  to  all  actual  and  quasi  trustees, 
that  a  trustee,  or  person  clothed  with  a  fiduciary  character, 
shall  not  be  permitted  to  use  his  position  or  functions  so  as  to 
obtain  for  himself  any  advantage  or  profit  inconsistent  with  his 
supreme  duty  to  his  beneficiary.^ 

old  one;  and  that  the  trustee  '  had  a  ft  G.  294;  Clegg  v.  Edmondson,  8  De 
facility,'  by  means  of  his  relation  to  G.  M.  &  G.  787;  Clements  v.  Hall,  2 
the  estate,  for  obtaining  the  renewal,  De  G.  &  J.  173;  Burton  v.  VVookcy,  6 
from  which  he  shall  not  personally  Madd.3C7;Blis8ett  v.  Daniel,  10  Hare, 
prolit;  (3)  This  doctrine  extends  to  403,522,  636;  Gardner  v.  McCutcheon, 
commercial  partnerships,  and  one  of  4  Boa  v.  534;  Lees  v.  Laf crest,  14  Id. 
several  partners  can  not,  whiJe  a  part-  250;  York  etc.  Ky.  Co.  v.  Hudson,  16 
nership  continues,  take  a  renewal  lease  Id.  485;  Perons  v.  Johnson,  3  Sm.  & 
clandestinely,  or  behind  the  backs  of  Giff.  419;  Burdon  v.  Barkus,  3  Giff. 
his  associates,  for  his  own  benefit.  412;  4  De  G.  F.  &  J.  42;  Holridge  v. 
It  is  not  material  that  the  landlord  Gillespie,  2  Johns.  Ch.  30;  Van  Home 
would  not  have  granted  the  new  lease  v.  Fonda,  5  Id.  388,  407;  Davoue  v. 
to  the  other  i)artner8,  or  to  the  firm;  Fanning,  2  Id.  252,  258;  Phyfe  v. 
(4)  It  is  of  no  consequence  whether  Warden,  5  Paige,  268;  Armour  v. 
the  partnership  is  for  a  definite  or  an  Alexander,  10  Id.  671;  Wood  v. 
indefinite  period.  The  disability  to  Perry,  1  Barb.  114,  134;  Gibbes  v. 
take  the  lease  for  individual  profit  Jenkins,  3  Sand.  Ch.  130;  Dickinson 
crows  out  of  the  partnership  relation,  v.  Cod  wise,  1  Id.  214,  226;  Dough  tery 
While  that  lasts,  the  renewal  can  not  v.  Van  Nostrand,  1  Hoflf.  Ch.  o8,  70; 
bo  taken  for  individual  purposes,  even  Bennett  v.  Van  Svckel,  4  Duer,  162; 
though  the  lease  does  not  commence  Dunlop  v.  Richaras,  2  E.  D.  >Smith, 
until  after  the  expiration  of  the  part-  181;  Struthers  v.  Pearce,  51  N.  Y. 
nership;  (5)  It  can  not  necessarily  be  357;  Leach  v.  Leach,  18  Pick.  68,  76; 
assumed  that  the  renewal  can  bo  taken  Baker  v.  Whiting,  3  Sumn.  475,  495; 
by  an  individual  member  of  the  firm,  Kelley  v.  Greenleaf,  3  Story,  93,  101; 
even  after  dissolution.  The  former  Huson  v.  Wallace,  1  Rich.  Eq.  1,2,  4, 
partners  may  still  be  tenants  in  com-  7;  Lacy  v.  Hale,  37  Pa.  St.  300;  Bar- 
mon;  or  there  may  be  other  reasons  of  rettv.  JBamber,  81  Id.  247;  Winkfield 
a  fiduciary  nature  why  the  transaction  v.  Brinkman,  21  Kans.  682;  Jones  v. 
can  not  l>e  entered  into."  This  con-  Dexter,  130  Mass.  380;  Lafian  v. 
elusion  and  the  statements  of  the  text  Naglee,  9  Cal.  662;  Gower  v.  Andrew, 
are  fully  sustained  by  the  follow-  8  Pac.  L.  J.  617  (the  rule  correctly  ap- 
ing cases,  in  which  the  doctrine  plied  by  the  majority  of  the  court  to  a 
has  been  applied  under  every  va-  confidential  managing  clerk  of  a  firm), 
riety  of  circumstances:  Keech  v.  In  the  cases  where  the  rule  was  not 
Sandford,  Sel.  Cas.  in  Ch.  61;  1  Eq.  applied  it  will  be  found  that  there 
Lead.  Cas.  48,  49,  62  (4th  Am.  ed.);  were  always  some  controlling  facts 
Holt  v.  Holt,  1  Chan.  Cas.  190;  Man-  which  prevented  its  operation,  even 
love  v.  Bale,  2  Vern.  84;  Rakestraw  though  the  rule  itself  was  fully  rec- 
V.  Brewer,  2  P.  Wms.  511;  Pickering  ognized;  see  Acheson  v.  Fair,  3  Dr. 
v.  Vowles,  1  Bro.  Ch.  197;  Lee  v.  &  War.  612;  Nesbitt  v.  Tredennick,  1 
Vernon,  5  Bro.  P.  C.  10,  Hargrave  Ball  &  B.  29, 48;  Maunsell  v.  O'Brien, 
arg.;  Alden  v.  Fouracie,  3  Sw.  489;  1  Jones*  Exch.  176,  184;  Phillips  v. 
Cook  V.  Collingridge,  Jacobs,  607,  Reeder,  18  N.  J.  Eq.  95;  Musselman's 
619;  Brown  v.  Be  Tastet,  Jac.  284;  Appeal,  62  Pa.  St.  81;  Van  Dyke  v. 
Griffin  v.  Griffin,  1  Sch.  &;  Lef.  Jackson,  1  E.  D.  Smith,  419;  Ander- 
352;  Featherstonhaugh  v.  Fenwick,  son  v.  Lemon,  8  N.  Y.  236;  4  Sandf. 
17  Ves.   298,  311  ;  Moody  v.   Mat-  652. 

thews,  7  Id.  174,  185  (and  note  in  Sum-  »  Fox  v.  Mackreth,  2  Bro.  Ch.  400; 

ner's  ed. )  Clegg  v.  Fishwick,  1  Macn.  2  Cox,  320;  1  Eq.  Lead.  Cafl.  188, 212, 
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§  1051.  6.  Wrongful  Appropriation,  or  Conversion  into 
a  DiS^rent  Form,  of  Another's  Property. — In  the  foregoing 
fourth  form  of  constructive  trust  the  fiduciary  person  appro- 
priates trust  funds  in  the  purchase  of  property,  but  the  court 
imputes  no  wrongful  intent;  it  assumes  that  he  was  acting  in 
pursuance  of  his  trust.  In  the  present  case  the  wrongful  in- 
tent necessarily  exists;  the  intended  violation  of  a  fiduciary 
duty  aud  of  another's  beneficial  rights,  is  the  essential  element. 
A  couRtructiye  trust  arises  whenever  another's  property  has 
been  wrongfully  appropriated  and  converted  into  a  different 
form.  If  one  person  having  money,  or  any  kind  of  property  be- 
longing to  another,  in  his  hands,  wrongfully  uses  it  for  the  pur- 
chase of  lands,  taking  the  title  in  his  own  name;  or  if  a  trustee 
or  other  fiduciary  person  wrongfully  converts  the  trust  fund 
into  a  different  species  of  property,  taking  to  himself  the  title; 
or  if  au  agent  or  bailee  wrongfully  disposes  of  his  principal's 
securities,  and  with  the  proceeds  purchases  other  securities  in 
his  own  name;  in  these  and  all  similar  cases  equity  impresses  a 
constructive  trust  upon  the  new  form  or  species  of  property, 
not  only  while  it  is  in  the  hands  of  the  orignal  wrongdoer,  but 
as  long  as  it  can  be  followed  and  identified  in  whosesoever  hands 
it  may  come,  except  into  those  of  a  6ona  Repurchaser  for  value 
and  without  notice;  and  the  court  will  enforce  the  constructive 
trust  for  the  benefit  of  the  beneficial  owner  or  original  cestui 
que  trust  who  has  thus  been  defrauded.  As  a  necessary  conse- 
quence of  this  doctrine,  whenever  property  subject  to  a  trust  is 
wrongfully  sold  and  transferred  to  a  honafde  purchaser  so  that 
it  is  freed  from  the  trust,  the  trust  immediately  attaches  to  the 
price  or  proceeds  in  the  hands  of  the  vendor,  whether  such 
price  be  a  debt  yet  unpaid  due  from  the  purchaser,  or  a  differ- 
ent kind  of  property  taken  in  exchange,  or  even  a  sum  of  money 
paid  to  the  vendor,  as  long  as  the  money  can  be  identified  and 
reached  in  his  hands  or  under  his  control.^     It  is  not  essential 

237  (4th  Am.  cd.);  Pooley  v.  Quilter,  consideration  without  notice,  allprop- 

2  De  G.  &  J.  327;  4  Drew.  184;  Fob-  erty  belonging  to  a  trust,  however 

brooko  V.  Balguy,  1  My.  ft  K.  226;  much  it  may  be  chnnged  or  altered  in 

Docker  v.  Somes,   2  Id.  655.     This  its  nature  or  character,  and  all  the 

principle  is  discussed  in  the  following  fruit  of  such  property,  whether  in  its 

section.  original  or  in  its  altered  state,  con- 

^  The  doctrine  was  most  clearly  and  tinues  to  be  subject  to  or  aflbcted  by 

tersely  stated  by  Turner,  L.    X,  in  the  trust."    Fox  v.  Mackroth,  1  R], 

PcnncU  V,  Dcffell,  4  De  G.  M.  &  G.  Lead.  Cas.  188,  212,  237;  Taylor  v. 

572,  388:   **  It  is  an  undoubted  prin-  Plumer,  3  M.  &  Sel.  562,  574,  576; 

ciplc  of  this  court,  that  as  between  Ex  parte  Dumas,  1   Atk.   232,  233; 

the  cestui  qve  tru€t  and  trustee,  and  all  Lane  v.  Dighton,  Ambl.  400,  411,  413; 

parties  claiming  under  the  trustee,  Lench  v.  Lench,  10  Vcs.  511,  517; 

othei'wiscthanbypurchaaeforvaluable  Lewis  v.  Madocks,  17  Id.  48,51,58; 
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for  the  application  of  this  doctrine  that  an  actual  trust  or  fidu- 
ciary relation  should  exist  between  the  original  wrongdoer  and 
the  beneficial  owner.  Wherever  one  person  has  wrongfully 
taken  the  property  of  another^  and  converted  it  into  a  new 
form,  or  transferred  it,  the  trust  arises  and  follows  the  property 
or  its  proceeds. 

§1052.  7.  Wrongful  Acquisition  of  the  Trust  Property 
by  a  Trustee  or  Other  Fiduciary  Person. — In  several  of  the 
preceding  subdivisions,  the  trustee,  by  means  of  trust  funds, 
has  acquired  property  from  a  third  person,  which  thereby  be- 
comes subject  to  the  original  trust.  The  present  species  includes 
all  the  various  instances  in  which  the  trustee  or  other  fiduciary 
person  wrongfully  acquires  the  title  and  beneficial  use  of  the 
very  trust  property  itself — the  property  in  specie  which  forms 
the  subject-matter  of  the  trust.  The  doctrine  may  be  stated  in 
its  most  general  form  that  whenever  a  trustee  or  person  clothed 
with  any  fiduciary  character,  takes  advantage  of  the  relation, 
and  by  means  of  it  acquires  the  title  or  use  of  the  trust  prop- 
erty, or  makes  a  profit  or  advantage  to  himself  out  of  the  trust 
and  confidence,  then  a  constructive  trust  is  impressed  upon  such 
property,  profits,  or  proceeds  in  his  hands,  in  favor  of  the  orig- 
inal beneficiary.  The  following  are  some  of  the  most  important 
applications  of  this  doctrine.     When  a  trustee,  administrator, 

Grigg  V.  Cocks,  4  Sim.  438;  Erneat  Newton  v.  Taylor,  32  Ohio  St.  399; 

V.  Croysdill,  2  Do  G.  F.  &  J.   175;  Barrett  v.  Bamber,  81  Pa.  St.  247; 

Barnes  v.  Addy,  L.  11.,  9  Ch.  244;  Ex  Voile  v.  Blodgett,  49  Vt.  270;  Hub- 

jEwrte  Cooke,  Id.,  4  Ch.  D.  123;  Nan t-  bard  t.  Burrell,  41  Wise.  365  (pro- 

y-Glo  etc.  Co.  v.  Grave,  Id.,  12  Id.  ceeds  charged  with  a  trust  on  sale  to 

738;  In  re  Hallett'a  Estate,  Id.,  13  &  bona  fide  purchaser);  Mich.  etc.  R. 

Id.  G96;  Rolfo  v.  Gregory,  4  De  G.  J.  II.  v.  Mellen,  44  Mich.  321;  Murray 

&  S.  570;  Manseli  v.  Manaell,  2  P.  v.  Lylbum,  2  Johns.  Ch.  441,  443; 

Wms.   078;    Wells  v.   Robinson,    13  Boyd  v.  McLean,  1  Id.  682;  Shaw  v. 

Cal.  133,  140,  141;  Lathrop  v.  Bamp-  Spencer,  100  Mass.  382;  Shelton  v. 

ton,  31  Id.   17;  Schlaefifer  v.  Corson,  Lewis,    27    Ark.    190;   Mathews    v. 

52  Barb.    510;    Swinburne  v.  Swin-  Heyward,  2  S.  C.  239;  Thompson  v. 

bumo,   28   N.   Y.   503    (a  most    in-  Perkins,   3  Mason,  232;   Duncan  v. 

structivo  case);  Hastings  v.  Drew,  70  Jaudon,  15  Wall.  105. 
N.  Y.  9,  10;  Bartlett  v.  Drew,  57  Id.       In  order  that  this  species  of  trust 

587;  Iloldeu  v.  N.  Y.  &  Erie  B'k,  72  inay  arise  it  is  not  indispensable  that 

Id.  280;   Nowton  v.  Porter,   09  Id.  tho  conventional  relation  of  trustee 

131,   130-140;  Taylor  v.  Mosely,  57  and  eetttui  que  (iiist,  or  even  a7ty  fidn- 

Mi3s.  544;  Burks  v.  Burks,  7  Baxt.  clary  relation,  should  exist  between 

Sj^;    Bi-oylea  v.   Nowlin,   59   Tenn.  tho  orignal  wrongdoer  and  t'.io  bene- 

191;  Tilford  v.  Torrey,  63  Ala.  120;  ficial  owner,  altnongh  such  relation 

Piudall    V.    Trevor,    30    Ark.    249;  generally  exists  in  these  cases.   Where 

Fricolandcr  v.  Johnson,  2  Woods  C.  securities  had  been  stolen,  and  trans- 

C.  07 J;  McDouough  v.  O'Nicl,    113  ferred  and  8t.ld  by  tho  thief,  a  trust 

M^3.  92;  Tracy  v.  Kelley,  52  Ind.  was  held  imprcsscKl  u[>on  them  and 

5oj;  Cookson  v.  Richardson,  09  111.  bn  their  proceeds,  in  tho  luiiids  of  a 

107;  CoIc3  v.  Allen.  01  Ala.  98  (when  transferee  with  notice.     New. on  v. 

no  trrst  arises);  Dodge  v.  Cole,  97  Porter.   09  N.   Y.    133,   140;   li'k  of 

III.  333;  Dcrry  v.  Derry,  74  Ind.  500;  America  v.  Pollfick,  4  Edw.  Ch.  216. 
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agent,  attorney,  or  other  fiduciary  person,  witboat  the  knowl- 
edge or  consent  of  his  beneficiary,  purchases  the  trust  property 
at  a  public  or  private  sale;  or  when,  by  taking  advantage  of  the 
trust  and  confidence  reposed,  and  of  the  superiority  conferred 
upon  him  by  the  relation,  he  unconscientiously  acquires  title  to 
the  trust  property  by  purchase  or  gift  directly  from  the  benefi- 
ciary; or  when  he  uses  the  trust  property  for  his  own  benefit,  or 
in  his  own  business,  and  by  means  of  such  use  obtains  addi- 
tional gains  and  profits;  in  these  and  all  similar  cases,  equity 
impresses  a  constructive  trust  upon  the  property  purchased  or 
obtained,  and  upon  the  profits  and  acquisitions  so  made,  for  the 
benefit  of  the  party  beneficially  entitled.^  This  form  of  con- 
structive trusts  embraces  many  particular  instances,  and  the 
principle  is  extended  to  all  abuses  of  confidence,  whereby  the 
one  in  whom  the  confidence  is  reposed  obtains  an  advantage. 

§  1053.  8.  Trusts  Ex  Maleficio. — In  general,  whenever 
the  legal  title  to  property,  real  or  personal,  has  been  obtained 
through  actual  fraud,  misrepresentations,  concealments,  or 
fhrough  undue  influence,  duress,  taking  advantage  of  one's 
weakness  or  necessities,  or  through  any  other  similar  means 
or  under  any  other  similar  circumstances  which  render 
it  unconscientious  for  the  holder  of  the  legal  title  to  re- 
tain   and    enjoy    the   beneficial  interest,    equity  impresses  a 

^The  dealings  between  x>ersons  in  244;  Sx  parU  Cooke,  Id.,  4  Ch.  D. 

fiduciary  relations  have  been  fully  ex-  123;   Nant-y-Glo.  etc.  Co,  v.  Grave, 

amincil  in  the  previous  section  con-  Id.,  12  Id.  738;  /n  re  Hallett's  Estate, 

ceminK   "constructive  fraud.*'    The  Id.,  13  Id,  006;  Webster  v.  King,  33 

cases  there  cited  are  also  authorities  Col.  348;  Scott  v.  Umbarger,  41  Id. 

for  and  illustrations  of  the  text,  since  410;  Guerrero  v.  Ballerino,  48  Id.  118; 

the  trust  above  mentioned  arises  from  Tracy  v.  Colby,  55  Id.  67;  Tracy  v. 

the  wrongful  dealings  with  trust  prop-  Crai^,  Id.  91 ;  Davis  v.  Rock  Creek  etc 

erty  there  describeif.     See  cases  cited  Co.,  Id.  359;  Swinburne  v. Swinburne, 

aji^f',  under  §§957-963;  Fox  V.  Mack-  28  N.   Y.  668;    Bennett  v.   Austin, 

reth,  2  Bro.  Ch.  400;  2  Cox,  320;  1  Eq.  81  Id.  308;  Hastings  v.  Drew,'76  Id. 

Lead.  Cas.  188,  212,  237  (4th  Am.  ed.);  9;  Holden  v.  N.  Y.  &  Erie  B'k,  72  Id. 

Morret  v.  Paske,  2  Atk.  52, 54;  Powell  286;  Smith  v.  Frost,  70  Id.  65;  Hub- 

v.  Glover,  3  P.  Wms.  252,  n. ;  Docker  v.  bell  v.  Medbuiy,  63  Id.  98;  Gardner 

Somes,  2  My.  &  K.  655;  Wedderbum  v.  Ocden,  22  Id.  327;  Manning  v. 

v.  Wedderbum,  4My.  &  Cr.  41;  Great  Hay  den,   6    Sawy.   360;    Broyles  v. 

Luxembourff  Ry.  Co.  v.  Magnay,  25  Nowlin,  59    Tenn.    191;    Pindall   v. 

Beav.  686;  Kimber  v.  Barber,  L.  R.,  Trevor,   30    Ark.   249;    Cookson    v. 

8  Ch.  56;  Poolcy  v.  Quilter,  2  De  G.  Richardson,  69  111.  137;  Reickhoff  v. 

&  J.  327;  4  Drew.  184;  Fosbrooke  v.  Brecht,  51  Iowa,  633;  Treadwell  v. 

Balguy,  1  My.  &  K.  226;  Willett  v.  McKeon,  7Baxt.  201;  Newton  v.  Tay- 

Blauford,  1  Hare,  253;  Townend  v.  lor,  32  Ohio  St.  399;  Barrett  v.  Bam- 

Townend,    1   Giff.   201;    Fawcett  v.  bcr,  81  Pa.  St.  247;  Jones  v.  Dexter, 

Whitehouse,  1  Russ.   &  M.  132,  149;  130  Mass.  380;  Rea  v.  Copelin,  47  Mo. 

Bulkley  v.  Wilford,  2  a.  &  Fin.  102,  76;  Whitwell  v.  Warner,  20  Vt.  425; 

177;  Ernest  V.  Croysdill,  2  De  G.  F.  &  Giddings  v.  Eastman,  5  Paise,  561; 

J,  175;  Rolfe  v.  Gregory,  4  De  G.  J.  &  Brown  v.  Lynch,  1  Id.  147;  filanvelt 

8.  576;  Heath  v.  Crcaiock,  L.  R.,  18  v.  Ackerman,  20  N.  J.  Eq.  141;  Gram- 

Eq.  215;  Barnes  v.  Addy,  Id.,  9  Ch.  ley  v.  Webb,  44  Mo.  444. 
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coDstrtictive  trust  on  the  property  thus  acquired  in  favor 
of  the  one  who  is  trulj  and  equitably  entitled  to  the  same, 
although  he  may  never  perhaps  have  had  any  legal  estate 
therein;  and  a  court  of  equity  has  jurisdiction  to  reach  the 
property  either  in  the  hands  of  the  original  wrongdoer,  or  in 
the  hands  of  any  subsequent  holder,  until  a  purchaser  of  it  in 
good  faith  and  without  notice  acquires  a  higher  right,  and  takes 
the  property  relieved  from  the  trust.  The  forms  and  varieties 
of  these  trusts,  which  are  termed  ex  maUficio  or  ex  delicto,  are 
practically  without  limit.  The  principle  is  applied  wherever  it 
is  necessary  for  the  obtaining  of  complete  justice,  although 
the  law  may  also  give  the  remedy  of  damages  against  the  wrong- 
doer.^ While  these  instances  are  so  many  and  various,  there  are 
certain  special  forms  of  frequent  occurrence  and  great  impor- 
tance, which  require  particular  mention. 

§  1054.  (1)  A  Devise  or  Bequest  Prooured  by  Fraud. — 
Whenever  a  person  procures  a  devise  or  bequest  to  be  made 
directly  to  himself — and  thereby  preventing  perhaps  an  intended 
testamentary  gift  to  another — through  false  and  fraudulent 
representations,  assurances,  or  promises  that  he  will  carry  out 
the  original  and  true  purpose  of  the  testator,  and  will  apply  the 
devise  or  bequest  to  the  benefit  of  the  third  person  who  is  the 
real  object,  and  who  would  otherwise  have  been  the  actual  recip- 
ient of  the  testator's  bounty,  and  after  the  testator's  death  he 
refuses  to  comply  with  his  former  assurances  or  promises,  but 
claims  to  hold  the  property  in  his  own  right  and  for  his  own 
exclusive  benefit;  in  such  case  equity  will  enforce  the  obligation 

*  See  oMtet  cases  cited  under  §§  046-  HollinBhead  v.  Simms,  51  Cal.  158; 
951,  which  furnish  many  examples  of  Mercier  v.  Hemme,  50  Id.  606;  Dewey 
these  trusts:  Dyer  v.  I)yer,  1  Eq.  v.  Moyer,  72  N.  Y.  70, 76;  Hammond 
Lcad.Cas.  314,  350-364  (4th  Am.  ed.),  v.  Pennock,  01  Id.  145;  Fulton  v. 
note  of  American  editor;  conveyances  Whitney,  5  Hun,  16;  Baier  v.  Ber- 
obtaincd  from  persons  of  weak  mind,  berich,  6  Mo.  App.  537  (a  combi- 
by  undue  influence,  etc.,  Addison  v.  nation  to  prevent  bidding  at  a  public 
DawsoD,  2  Vcm.  678;  Ex  parte  Uob-  sale  of  land  renders  the  purciiaser  a 
erts,  3  Atk.  308,  310  (lunacy);  AttV-  trustee);  Beach  v.  Dyer,  93  III.  295 
Gen.  V.  Sothon,  2  Vem.  497;  Gould  (no  trust  against  the  grantee  in  a  fraud - 
V.  Okeden,  4  Bro.  P.  C.  198;  Price  ulent  conveyance  of  land,  unless  he 
T.  Berrlngton,  7  Hare,  394;  3  Macn.  was  a  party  to  the  fraud);  Huxley  v. 
&  G.  480;  Harvey  V.  Mount,  8  Beav.  Rice,  40  Mich.  73  (trust  from  actual 
439;  deeds  or  wills  fraudulently  de-  fraud);  Troll  v.  Carter,  15  W.  Va. 
stroyed  m  order  to  deprive  the  owner  567;  Phelps  v.  Jackson,  31  Ark.  272; 
of  liis  title,  Tucker  v.  Phipps,  3  Atk.  Hendrix  v.  Nunn,  46  Tex.  141;  Veile 
359,300; Downes V.Jennings, 32 Beav.  v.  Blodgett,  49  Vt.  270;  Newell  v. 
290;  Bailey  v.  Stiles,  1  Green  Ch.  Newell,  14  Kans.  202;  Jenkins  v. 
220;  see  any,  §  910;  owners  convey-  Doolittle,69Ill.  415;  Greenwood's  Ap- 
ing away  their  property  through  mis-  p^al,  92  Pa.  St.  181  (extent  of  such 
take  or  ignorance  of  their  rights,  trustee's  liability);  Barnes  v.  Taylor, 
Bindiam  V.  Bingham,  UVcs.  Sen.  126;  30  N.  J.  Eq.  7  (ditto). 
Naylor  v.  Winch,  1  S.  &  S.  555,  564; 
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by  impressing  a  trust  upon  the  property  in  favor  of  tbe  one  who 
lias  been  defrauded  of  the  testator's  intended  gift,  and  by  treat- 
ing tbe  actual  devisee  or  legatee  as  a  trustee  boldiug  tbe  mere 
legal  title,  and  by  compelling  him  to  carry  the  trust  into  effect 
through  a  conveyance  to  the  one  vfho  is  beneficially  interested. 
It  is  not  necessary  that  the  representations,  assurances,  or  prom 
ises  of  the  actual  devisee  or  legatee  should  be  in  writing;  tbey 
may  be  entirely  verbal.  There  are  a  few  cases  which  seem  to  hold 
that  a  trust  will  arise  under  these  circumstances  from  a  mere 
verbal  promise  of  the  devisee  or  legatee  to  hold  the  property  for 
the  benefit  of  another  person.  This  position,  however,  is  clearly 
opposed  to  settled  principle.  The  only  ground  upon  which 
such  a  trust  can  be  rested,  and  is  rested  by  the  overwhelming 
weight  of  authority,  is  actual  intentional  fraud.' 

§  1055.  (2)  Purchase  upon  a  Fraudulent  Verbal  Prom- 
Ise. — A  second  well-settled  and  even  common  form  of  trusts  ex 
maleficio  occurs  whenever  a  person  acquires  the  legal  title  to 
land  or  other  property  by  means  of  an  intentionally  false  and 
fraudulent  verbal  promise  to  hold  the  same  for  a  certain  spe- 
cified purpose — as,  for  example,  a  promise  to  convey  the  land 
to  a  designated  individual,  or  lo  reconvey  it  to  the  grantor,  and 
the  like — and  having  thus  fraudulently  obtained  the  title,  he  re- 
tains, uses,  and  claims  the  property  as  absolutely  hia  own,  so 
that  the  whole  transaction  by  means  of  which  the  ownership  is 
obtained,  is  in  fact  a  scheme  of  actual  deceit.     Equity  regards 

^McCormick  v.  Grogan,  L.  R.,  4  Hoge  v.   Hoge,  1   Watts,   1G3,   213; 

H.  L.  82,  97,  Tper  Lord  Wostbury  (see  Dowd  v.  Tucker,  41  Conn.  107;  Will- 

antej  vol.  1,  §431);  Podmore  v.  Gun-  iama  v.  Vreeland,  29  N.  J.  Eq.  417.    In 

ning,  7  Sim.  644;  5  Id.  485.     In  this  tbis  last  case  the  point  was  directly 

case  the  V.  C.  said  as  the  ground  of  decided  that  a  trust  arises  from  such 

bis  decision:  "I  have  always  under-  a  verbal  promise  made  to  the  testator, 

stood  that  tbe  court  would  interfere  to  The  chancellor  said  (p.  419):  ''It  is 

prevent  tbe  obtaining  of  an  estate  by  fraud  for  V.  to  have  induced  the  tes- 

Iraud,  notwithstanding  the  statute  of  tator  to  make  a  bequest  to  him  iuclud- 

frauds."    See  also,  Scllack  v.  Harris,  ing  money  intended  by  tbe  former 

5  Vin.   Abr.   521;    Chamberlaine  v.  for  the  complainants,  at  ii is  suggestion 

Chamberlaine,  Freem.  Ch.  52;  Deven-  and  on  his  promise  to  pay  them  that 

isb  v.  Baines,  Free.  Chan.  3;  Thynn  v.  money,  after  the  testator's  decease, 

Tbynn,  1  Vcrn.  296;  Oldham  v.  Litch-  out  of  the  legacy  to  him,  and  then  af- 

field,  2  Id.  506;  Drakeford  v.  Wilks,  3  ter  receiving  the  entire  legacy,  to  re- 

Atk.  539;  Walker  v.  Walker,  2  Id.  fuse  to  pay  them  the  money  which  he 

98;  Reech  v.  Kcnnigate,  Ambl.  67;  1  had  so  promised  to  pay.      But  per 

Ves.  Sen.  I23;Muckleston  v.  Brown,  6  contra  in  Bedilian  v.  bcaton,  3  WalL 

Ves.  52;  Stickland  v.  Aldridge,  9  Id.  Jr.  279,  it  seems  to  be  held  not  only 

510;  Chamberlain  v.  Agar,  2  V.  &  B.  that  no  trust  will  arise  from  a  mere 

259;  Seagrave  v.  Kirwan,  1  Beat.  157;  verbal  promise  to  the  testator,  how- 

Dixon  V.  Olmius,  1  Cox, '414;  Bulk-  ever  solemn,  but  none  will  arise  from 

ley  V.  Wilford,  8  Biigh,  N.  S.  Ill;  a  fraudulent  promise — only  a  contract 

Chester    v.   Urwick,   23  Beav.   407;  which  equity  will  enforce.     See  also 

Middleton  v.  Middleton,  IJ.  &  W.  94,  ante,  cases  cited  under  §  919;   1  £q. 

96;  Church  v.  Buland,  64  Pa.  St.  432;  Lead.  Cas.  350  (4th  Am.  ed.) 
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sucli  a  person  as  holdiug  the  property  charged  with  a  construct- 
ive trust,  and  will  compel  him  to  fulfill  the  trust  by  conveying 
according  to  his  engagement.^ 

§  1 056.  (3. )  No  Trust  from  a  msre  Verbal  Promise.— The 
foregoing  cases  should  be  carefully  distinguished  from  those  in 
which  there  is  a  mere  verbal  promise  to  purchase  and  convey 
land.  In  order  that  the  doctrine  of  trusts  ex  malejiclo  with  re- 
spect to  land  may  be  enforced  under  any  circumstances,  there 
must  be  something  more  than  a  mere  verbal  promise  however 
nuequivocal,  otherwise  the  statute  of  frauds  would  be  virtually 
abrogated;  there  must  be  an  element  of  positive  fraud  accom- 
panying the  promise,  and  by  means  of  which  the  acquisition  of  the 
legal  title  is  wrongfully  consummated.  Equity  does  not  pretend 
to  enforce  verbal  promises  in  the  face  of  the  statute;  it  endeavors 
to  prevent  and  punish  fraud,  by  taking  from  the  wrong-doer  the 
fruits  of  his  deceit,  and  it  accomplishes  this  object  by  its  bene- 
ficial and  far-reaching  doctrine  of  constructive  trusts.' 

^  Tlie  trust  in  such  cases  arises  less  than  its  real  value,  he  refuses  to 
wholly  from  the  fraud;  the  statute  of  abide  by  his  verbal  promise,  and  re- 
frauds  reauiring  a  written  declaration  tains  the  land  or  other  property  as 
of  trust  aoes  not  apply,  since  trusts  absolutely  his  own.  Equity  will  re- 
ex  maleficio  are  excepted  from  i  ts  oper-  lie ve  the  defrauded  owner  by  impress- 
ation.  Hunt  v.  Ilooerts,  40  Me.  187;  ing  on  the  property  a  trust  ca:f/i'»/^cio, 
Hodges  T.  Howard,  5  R.  I.  140;  Eraser  and  by  treating  the  purchaser  as  a 
V.  Child,  4  E.  D.  Smith,  153;  Hoge  trustee  in  invUum.  This  application 
V.  Hoge,  1  Watts,  163,  214;  Cousins  of  the  doctrine  was  explained  and  the 
V.  Wa.l,  3  Jones  Eq.  43;  Cameron  v.  authorities  were  examined  in  Ryan  v. 
Ward,  3Ga.  245;  Jones  v.  McDougal,  Dox,  3i  N.  Y.  307;  and  Wheeler  v. 
32  ?Iiss.  179;  Martin  v.  Martin,  16  Reynolds,  66 Id.  227.  See,  also,  Dodd 
B.  ricn.  8;  Arnold  v.  Cord,  16  Ind.  v.  Wakeman,  26  N.  J.  Eq.  484; 
177:A-iiugv.  McKee,  13  Mich.  124;  Walkerv.HiU*sEx'rs,22ld.510;Mer. 
Nelson  V.  Worrall,  20  Iowa,  469;  ritt  v.  Brown,  21  Id.  401,  404;  Fam- 
Coylc  V.  Davis,  20  Wise.  564:  Hidden  ham  v.  Clements,  51  Me.  4'2G;  Mc- 
V.  Jordan,  21  Cal.  92,  99-102;  Sand-  CuUoch  v.  Cowhcr,  5  Watts  &  S.  427. 
foss  V.  Jones,  35  Id.  481,  489;  Coyote  430;  Kisler  v.  Kisler,  2  Watts,  323; 
etc.  Co.  V.  Ruble,  8  Oreg.  284;  Troll  Schmidt  v.  Gatewood,  2  Rich.  Eq. 
V.  Carter,  15  W.  Va.  607.  102;   Green   v.    Ball,    4    Bush,  686; 

The    doctrine  is  often    used   with  Moorev.  Tisdale,  6  B.  Mon.  352;  Rose 

great  efficacy  to  prevent  the  triumph  v.  Bates,  12  Mo.  30;  Wolford  v.  Her- 

of  fraud,  and  to  protect  persons  under  rington,  86  Pa.  St.  39;  1  Eq.  Lead, 

necessities,  in  cases  where  at  execution  Cas.   350-364  (4th  Am.   ed.);  as  to 

Bale,  or  mortgage  foreclosure,  or  other  enforcing  such  a  verbal  promise  free 

compulsory  p  iblic  sale,  a  party  buys  from   fraud,   where    the    statute    of 

in  the  land  under  a  prior  fraudulent  frauds  is  not  pleaded  as  a  defense,  see 

promise  made  to  the  owner  that  the  Combs  v.   Little,  3  Green  Ch.  310: 

purchaser  will  take  the  title,  hold  the  Marlatt  v.  Warwick,  18  N,   J.    Eq. 

property  for    the    benefit    of    such  108;  19  Id.   439;  Merritt  v.  Brown, 

owner,  and  >vill  reconvey  to  him  on  21  Id.  401,  404. 

being  repaid  the  amount  advanced  for       *Leman  v.  Whitley,  4  Russ,  423; 

the  purchase  price;  and  having  thus  Levy  v.  Brush,  45  N.  IJL  589;  Wheelei 

by  a  fraudulent  contrivance    cut  off  v.    Reynolds,   66  Id.  T27;   Payne   v. 

competition,  and  prevented  the  owner  Patterson,  77  Pa.  St.  134;  Bennett  v. 

from  making  other  arrangements  to  Dollar  Sav.  B'k,  87  Id.  382;  Hon  v. 

protect  his  property,  and  having  ob-  Hon,  70  Ind.   135;  Gibson  v.  Decius, 

taiucd  the  property  perhaps  for  much  82  111.  304;  Famham  v.  Clements,  51 
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§  1057.  (4)  Trusts  in  Favor  of  Creditors.— In  carrying  out 
the  general  principle  of  trusts  for  the  purpose  of  working  ulti- 
mate justice,  and  reaching  property  where  the  legal  title  has 
been  parted  with,  and  is  beyond  the  scope  of  legal  process,  a 
constructive  trust  is  said  to  arise  in  favor  of  judgment  creditors 
with  respect  to  the  property  of  their  debtors,  which  has  been 
transferred  with  the  intent  to  defraud  the  creditors  of  their 
rights,  or  of  which  the  legal  title  is  vested  in  third  persons  with 
a  like  fraudulent  intent,  or  which  is  of  such  a  nature  that  it  can 
not  be  taken  by  execution  upon  judgments  in  legal  actions.^ 

§  1058.  Rights  and  Remedies  of  the  Benefioiary.— The 
essential  nature  of  constructive  trusts  has  been  explained  in  a 
former  pargraph.'  Equity  regards  the  cestui  que  trust,  in  all  in- 
stances except  that  last  mentioned  in  favor  of  creditors,  although 
without  any  legal  title,  and  perhaps  without  any  written  ev- 
idence of  interest,  as  the  real  owner,  and  entitled  to  all  the 
lights  and  consequences  of  such  ownership.  Numerous  im- 
portant questions  concerning  the  conduct  of  trustees,  their  re- 
lations with  the  trust  property,  and  with  the  beneficiaries, 
which  arise  from  express  trusts,  can  have  no  existence  in  con- 
nection with  constructive  trusts.  Every  act  of  the  trustee  in 
holding,  managing,  investing,  or  otherwise  dealing  with  the 
trust  property  as  though  he  could  retain  it,  is  itself  a  violation 
of  his  paramount  obligation  to  the  beneficiary.  If  the  trustee 
refuses  or  delays  to  convey  the  property  to  its  beneficial  owner, 
and  retains  it,  derives  benefit  from  its  use,  and  appropriates  its 
rents,  profits,  and  income,  he  must  account  for  all  that  he  thus 
receives,  and  pay  over  the  amount  found  to  be  due  to  the  centui 
que  trust,  as  well  as  convey  to  him  the  corpus  of  the  trust  fund. 
The  beneficiary,  therefore,  being  the  true  owner,  may  always, 

Me.  420;  Pattison  v.  Horn,  1  Grant's  merated  the  case  among  the  different 

Gas.  (Pa.)  301;  Hogg  v.  Wilkins,   1  species  of  constructive  trusts.     The 

Id.  G7;  Bamet  v.  Dougherty,  32  Pa.  examination  of  the  doctrine  is  iMwt- 

Ht.    371;   Campbell  v.    Campbell,   2  poned  until  the  subject  of  *' creditors' 

Jones'  Eq.  3G4;  Chambliss  v.  Smith,  suits"  and  other  similar  remedies  is 

30   Ala.  366;  VVhitini?  v.   Gould,  2  reached.     See  Dewey  v.  Moyer,  72  N. 

Wise.  552;  1  Eq.  Lead.  Cas.  355-364  Y.  70,  76;  Bliss  v.  Mattcson,  45  Id. 

(4th  Am.  cd.)  22,  24;  Savase  v.  Murphy,  34  Id.  508; 

^  The  trust  is  in  reality  one  in  name  8  Bosw.  75;  King  v.  Wilcox,  1 1  Paige, 

alone;  the  creditor's  right  to  reach  the  589;  Loomis  v.  Tifft,  16  Barb.  541, 

debtor's  property  is  in  no  true  sense  543;  Mead  y.  Gregg,  12  Id.  653;  Day 

tax  interest  in  that  property;  it  is  at  v.  Cooley,  118  Mass.  524;  Partridge t. 

most  only  an  equitable  lien  on  the  Messer,  14Gray,  180;  Case  v.  Gerrish, 

property.     Since  the  creditor's  right  15  Pick.49, 50;  Mann  v.  Darlington,  15 

to  pursue  his  debtor's  property  under  Pa.  St.  310;  Jones  v.  Reeder,  22  Ind. 

the  circumstauces  mentioned,  is  con-  111;  Kahn  y.  Gumberts,  9  Id.  430; 

Mtantly  sx)oken  of  by  judges  and  text-  and  see  ante,  §§972,  973. 

^Titers  as  based  iipon  a  trust  affecting  ^  See  ante,  §  1044. 
iiuch  property,   I  have  simply  euu- 
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by  means  of  an  equitable  suit,  compel  the  trustee  to  convey  or 
oBsign  the  corpus  of  the  trust  property,  and  to  account  for  ami 
pay  over  the  rents,  profits,  issues,  and  income  which  he  has 
actually  received,  or  in  general  which  he  might  with  the  exer- 
cise of  reasonable  care  and  diligence  have  received.^  In  such  a 
suit  the  plaintiff  is  also  entitled  to  any  additional  or  auxiliary 
remedy,  such  as  injunction,  cancellation,  accounting,  which 
may  be  necessary  to  render  his  final  relief  fully  efficient.  No 
change  in  the  form  of  the  trust  property,  effected  by  the  trustee, 
will  impede  the  rights  of  the  beneficial  owner  to  reach  it  and  to 
compel  its  transfer,  provided  it  can  be  identified  as  a  distinct 
fund,  and  is  not  so  mingled  up  with  other  moneys  or  property 
that  it  can  no  longer  be  specifically  separated.  If  the  trust 
property  has  been  transferred  to  a  bona  fide  purchaser  for  value 
without  notice,  or  has  lost  its  identity,  the  beneficial  owner 
must,  and  under  other  circumstances  he  may,  resort  to  the 
personal  liability  of  the  wrong-doing  trustee.'  The  existence 
of  a  constructive  trust,  as  of  a  resulting  one,  must  be  proved 
by  clear,  unequivocal  evidence.' 


SECTION  VI. 
POWERS,  DUTIES,  AND  LIABILITIES  OP  EXPRESS  TRUSTEES. 

ANALYSIS. 

§  1050.  Divisioiis. 

§  ICXK).  FtrttL  Powers  and  modes  of  acting. 

S§  1061-1083.  Stcovd,  Duties  and  liabilities. 

§§  1062-10G5.  I.  To  carry  the  trust  into  execution. 

§  1062.  1.  The  duty  to  conform  strictly  to  the  directions  of  the  trust. 

§  1063.  2.  The  duty  to  account. 

§  1004.  3.  The  duty  to  obey  directions  of  the  court. 

§  1005.  4.  The  duty  to  restore  the  trust  property  at  the  end  of  the 
trust. 

S§  1066-1074.  U.  To  use  care  and  diligence. 

§  1067.  1.  The  duty  of  protecting  the  trust  property. 

§  1068.  2.  The  duty  not  to  delegate  his  authority. 

§  1069.  3.  The  duty  not  to  surrender  entire  control  to  a  co^trustee. 

*  There  are  instances,  where  the  trus-  '  Lathrop  v.  Bampton,  31  Cal.  17. 
tee  has  acted  in  good  faith,  in  which  a  '  As  to  delay  in  enforcing  the  ben- 
court  of  equity  would  only  hold  him  ac-  eficiary's  right,  see  Rolfe  v.  Gregory, 
countable  for  what  he  had  ac^//a//y  re-  4  De  G.  J.  &  iS.  576;  Manning  v. 
ceived,  and  would  not  charge  him  with  Hay  den,  5  Sawy.  C.  C.  360;  North 
proceedsorprofitswhichhemi^hthave  Car.  R.  R.  v.  Drew,  3  Woods,  C.  C. 
received,  nor  with  compound  interest,  601  (acquiescence);  .German  Ara.  Seni. 
etc.  Sec  Barnes  V.Taylor,  30  N.J.  Eq.  v.  Kiefer,  43  Mich.  105. 
7;  Greenwood's  Appeal,  92  Pa.  St.  181. 
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§  1070.    4.  The  amount  of  care  and  diligence  required. 

§  1071.     5.  The  duty  as  to  investments. 

§  1072.     The  necessity  of  making  investments. 

§  1073.    Kinds  of  investments :  When  particular  securities  are  expressly 
authorized. 

§  1074.     The  same:  Wlien  no  directions  are  given 
§§  1075t1078.     III.  To  act  \nth  good  faith. 

§  1075.  1.  The  duty  not  to  deal  wi'^h  the  trust  property  for  his  own 
advantage. 

§  1076.     2.  The  duty  not  to  mingle  trust  funds  with  his  own. 

§  1077.  3.  The  duty  not  to  accept  any  position,  or  enter  into  any  re- 
lation, or  do  any  act  inconsistent  with  the  interests  of  the 
beneficiary. 

§  1078.     4.  The  duty  not  to  sell  trust  property  to  himself,  nor  to  bay 
from  himself. 
§§  1070-1083.     IV.  Breach  of  trust  and  liability  therefor. 

§  1080.     Nature  and  extent  of  the  liability. 

§  1081.     Liability  among  co-trustees. 

§  1082.     Liability  for  co-trustccs. 

§  1083.     The  beneficiary  acquiescing,  or  a  party  to  the  breach  of  trust 

§  1084.     Third,  The  trustee's  compensation  and  allowances. 

§  1085.     Allowances  for  expenses  and  outlays;  lien  therefor. 

§  1086.     Fourth.  Removal  and  appointment  of  trustees. 

§  1087.     Appointment  of  new  trustees. 

§  1059.  Divisions. — The  duties  and  liabilities  of  the  tras- 
tees  and  corresponding  rights  of  the  beneficiaries  in  trusts  aris- 
ing by  operation  of  law,  have  been  explained  in  the  preceding 
section.  The  discussions  of  the  present  section  refer  primarily 
and  mainly  to  the  powers,  duties,  and  liabilities  of  the  trustees 
in  express  trusts  of  all  kinds  and  for  all  purposes,  and  the  state- 
ment of  their  duties  and  liabilities  necessarily  includes  the  cor- 
relative rights  and  remedies  of  the  cesluis  que  trustent;  some  of 
the  conclusions  may,  however,  apply  to  the  trustees  in  resulting 
and  constructive  trusts.  The  entire  subject  embraces  the  follow- 
ing subdivision:  (1)  The  trustee's  powers  and  modes  of  acting; 
(2)  his  duties  and  liabilities;  (3)  his  compensation  and  allowances; 
(4)  removal  and  appointment  of  trustees. 

§  lOGO.  First.  Powers  and  Modes  of  Acting.— Although 
an  acceptance  by  the  trustee  is  not  required  in  order*  to  as- 
sure the  interest  and  rights  of  the  beneficiary,  it  is  essential 
to  the  existence  of  any  power  or  liability  of  the  trustee  himself, 
both  his  powers  and  his  liabilities  originate  upon  his  acceptance.^ 
The  acceptance  may  be  express  by  executing  an  instrument  in 
writing,  or  implied  from  acts  done  by  the  trustee  in  carrying 

»  See  awte,  §  1007;  Ainsworth  v.  4  Johns.  84;  Smedes  v.  B'k  of  Utica» 
Backus,  5  Uuu,  414;  Thorne  v.  Deas,    20  Id.  372. 
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tbe  tmst  into  effect,  or  in  dealing^  with  the  trust  property.^ 
When  property  is  given  upon  trust  to  two  or  more  trustees,  they 
become  joint  owners,  and  in  general  all  who  have  accepted 
must  unite  in  conveyances  and  similar  solemn  and  important 
acts.'  It  results  from  the  joint  tenancy  of  trustees  that  when 
one  dies  or  resigns,  all  the  estate  and  powers  remain  in  the  sur- 
vivors or  survivor;  and  this  right  of  survivorship  will  not  be  af- 
fected merely  because  there  is  a  power  of  appointing  new  trus- 
tees in  the  place  of  those  dying  or  ceasing  to  act;  it  will  operate 
until  the  new  trustees  are  appointed.'  Upon  the  death  of  a  sin- 
gle trustee  or  a  last  survivor,  the  trust  may  devolve,  upon  his 
heir  or  administrator  until  a  new  trustee  is  appointed.* 

§  1061.  Second.  Duties  and  Uabilities.— In  this  subdi- 
vision I  shall  state  the  general  duties  of  express  trustees,  the 
violations  of  them  which  constitute  a  breach  of  trust,  and  the 
nature  and  extent  of  the  liabilities  incurred  thereby.  The 
doctrines  to  be  examined  are  those  which  courts  of  equity  apply 
in  controlling  the  conduct  of  all  classes  of  persons  who  are 
clothed  with  fiduciary  relations  towards  property  in  which 
others  are  beneficially  interested — ^including  trustees  proper, 
executors  and  administrators,  guardians  of  infants  or  of  persons 
non  compotes  mentis,  directors  or  managers  of  corporations,  and 
other  quasi  trustees.'  All  the  various  duties  of  actual  and  quasi 
trustees  may  be  grouped  under  three  general  heads:  (1)  to  carry 
out  the  trust;  (2)  to  use  care  and  diligence;  (3)  to  act  with  good 
faith;  and  each  of  these  contain  several  more  specific  obligations. 

»Urch  V.  Walker,  3  My.  &  O.  702;  Cal.  69,  67;  In  re  Bernstein,  3  Redf. 

Crewe  v.  Dicken,  4  Vch.  97;  Arm-  20. 

strong  V.  Morrill,  14  Wall.  120,  139;  *  Robson  v.  Flight,  4  De  G.  J.  &  S. 

see  Life  Ass'n  of  Scotland  v.  Siddal,  3  608  (the  heir  at   law  in  such  case 

De  (jr.  F.  &  J.  58;  Youde  v.  Cloud,  L.  can  not  exercise  discretionaty  powers 

R. ,  1 8  £q.  G34.  given  to  tbe  trustee,  although  he  holds 

^Thi^  assumes,  of  course,  that  there  the  estate  subject  to  the  trust);  San- 
is  no  express  provision  to  the  contrary  der  V.  Heathdeld,  L.  R.,  19  Eq.  21; 
in  the  instrument  creating  the  trust.  Rackham  v.  Siddall,  1  Macn.  a  G. 
Learned  v.  Welton.  40  Cal.  349;  Saun-  607;  Lord  v.  Wight  wick,  4  De  G.  M. 
dcrs  v.  Schmsebde,  49  Id.  59,  67;  Bos-  &  G.  803;  Russell  v.  Peyton,  4  111. 
ton  V.  Robbins,  126  Mass.  384;  In  re  App.  473;  and  see  Clark  v.  Tainter,  7 
Bcmsteiu,  3  lledf.  20;  Crane  v.  Heam,  Cush.  567;  Treadwell  v.  Cordis,  5 
26  N.  J.  Eq.  378;  Lee  v.  Sankey,  L.  Gray,  341,  359;  Warden  v.  Richards, 
R.,  15  Eq.  204;  Charlton  v.  Earl  of  11  Id.  277;  Dunning  v.  Ocean  Nat. 
Durham,  Id.,  4  Ch.  433  (but  a  receipt  B'k,  6  Lans.  296;  Evans  v.  Chew,  71 
by  one  of  two  executors  who  are  Pa.  St.  47;  Waters  v.  Margerum,  60 
also  trustees,  is  operative  and  suffi-  Id.  39;  Gray  v.  Henderson,  71  Id.  368. 
cient).  ^  These  doctrines  are  emboilied  in 

'  Lane  v.  Debenham,  1 1  Hare,  188;  the  proposed  Civil  Code  of  New  York, 

Warburton  v.  Sandys,  14  Sim.  622;  §§  1177-1188;  1196-1201;  1202-1207; 

/nr«  Waddell's  Contract,  L.  R.,  2  Ch.  and  in  the  Civil  Code  of  California, 

D.  172;  In  re  Cookes'  Contract,  Id..  4  §§  2228-2239;  2258-2263  ;  2267-2209; 

Id.  454;  Saunders  v.  Schmselzle,  49  2273-2275. 
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§  10G2.    I.  To  Carry  the  Trusts  Into  Ezeoution.    1.  The 
Duty  to  Conform  Striotly  to  the  Directions  of  the  Trust. — 

Under  the  general  obligation  of  carrying  the  trust  into  execution, 
trustees  and  all  fiduciary  persons  are  bound,  in  the  first  place,  to 
conform  strictly  to  the  directions  of  the  trust.  This  is  in  fact  the 
corner-stone  upon  which  all  other  duties  rest,  the  source  from 
vrhich  all  other  duties  take  their  origin.  The  trust  itself,  what- 
ever it  be,  constitutes  the  charter  of  the  trustee's  powers  and 
duties;  from  it  he  derives  the  rule  of  his  conduct;  it  prescribes 
the  extent  and  limits  of  his  authority;  it  furnishes  the  measure 
of  his  obligations.  If  the  trust  is  express,  created  by  deed  or 
will,  then  the  provisions  of  the  instrument  must  be  followed 
and  obeyed.  If  the  fiduciary  relation  is  established  by  law  and 
regulated  by  settled  legal  rules,  then  these  legal  rules  must  con- 
stantly guide  and  restrain  the  conduct  of  the  one  who  occupies 
the  relation.  In  this  manner  the  acts,  powers,  duties,  and  liabil- 
ities of  executors,  administrators,  guardians,  and  corporation  di- 
rectors are  governed  by  a  fixed  system  of  legal  rules  which  consti- 
tute their  instrument  or  declaration  of  trust.^  A  trustee  can  use 
the  property  only  for  the  purposes  contemplated  in  the  trust,  and 
must  conform  to  the  provisions  of  the  trust  in  their  true  spirit^ 
intent,  and  meaning,  and  not  merely  in  their  letter.  If  there- 
fore, through  non-feasaUce,  he  omits  to  carry  the  trust  into 
execution,  or  through  misfeasance  he  disobeys  the  directions  of 
the  trust,  he  renders  himself  in  some  manner  liable  to  the  ben- 
eficiary whose  rights  have  been  thus  violated.'    Trustees  in  car- 

^  In  the  case  of  corporation  directors  Boulton  y.  Beard,  3  Id.  60S;  Lord  v. 
and  officers  the  cliarters  and  by-laws  Wightwick,  4  Id.  803;  In  re  Wood- 
are  the  primary  source  of  the  fiduciary  bum's  Will,  1  De  G.  &  J.  333;  Brun- 
power  and  duty.  Even  if  the  trust  is  skill  v.  Caird,  L.  R.,  16  Kq.  493; 
a  pure  resulting  or  constructive  one,  Carlyon  v.  Truscott^  Id.,  20  £q.  343; 
the  simple  duty  to  convey  the  prop-  Thompson  t.  Hudson,  Id.,  2  Ch.  255; 
erty,  and  pay  over  all  its  profits,  to  Talbot  v.  Marsli field,  Id.,  3  Ch.  622; 
the  beneficiary,  is  marked  out  by  the  Dance  v.  Goldincham,  Id.,  8  Ch.  002; 
law.  Tolson  v.  Sheard,  Id.,  5  Ch.  D.  19; 

'  As  an  illustration  merely,   in  a  Avery  v.  Griffin,  Id.,  6  Eq.  606;  Vyae 

trust  to  sell,  the  trustee  must  not  sell  v.  Foster,  Id.,  8  Ch.  309;  D'Halioran 

except  for  a  proper  object,  and  must  v.  Fitzgerald,  71  111.  63;  Roberts  v. 

protect  the  interests  of  all  the  eesluis  Mo6eley,64Mo.  507;  Voae  v.  Trustees, 

que  trustent  in  selling,  by  obtaining  as  etc,  2  Woods,  647;  Hill  v.  Den.  54 

far  as  may  be  reasonable,   the  full  Cal.  6;  lies  v.  Miurtin,  69  Ind.  114; 

value,  or  the  best  possible  price,  etc.  Bowman  v.  Pinkham,  71  Me.  295;  /« 

Mortlock  V.  Buller,  10  Ves.  292,  308;  re  Lewis,   81  N.   Y.  421;  James  v. 

Wilkins  v.  Fry,  1  Meriv.   244,  268;  Cowing,  82  Id.  449;  Sharp  v.  Good- 

Ord  v.  Noel,  5  Madd.  4.38;  Adair  v.  win,  51  Cal.  219  (if  trustees  for  cred- 

Brimmer,   74  N.   Y.   539;  Penny  v.  itors  seU  and  transfer  the  property  to 

Cook,  19  Iowa,  538.    The  following  a  third  person  who  has  notice  of  the 

cases  are  given  only  as  illustrations  S.  trust,  but  pays  value,  and  be  converts 

the    doctrine,    since    its    application  the  property  into  money  and  pft>'8  off 

must  necessarily  depend  upon  the  cir-  all  the  creditors,  then  they  have  no 

cumstances  of  each  case.     Stro^ighill  cause  of  action  against  the  original 

V.  Anst^-     1   De  G.  M.  &.  G.  635;  trustees). 
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rying  tbe  trust  into  execution,  are  not  confined  to  tbe  very 
letter  of  the  provisions.  Thejhave  authority  to  adopt  measures 
and  to  do  acts  which,  though  not  specified  in  the  instrument,  are 
implied  in  its  general  directions,  and  are  reasonable  and  proper 
means  for  making  them  effectual.  This  implied  discretion  in 
the  choice  of  measures  and  acts  is  subject  to  the  control  of  a 
court  of  equity,  and  must  be  exercised  in  a  reasonable  manner.^ 
It  follows  from  their  general  duty,  that  trustees  can  not  sot  up 
tbe  adverse  title  of  a  stranger  against  their  cestuis  que  truslent, 
and  much  less  buy  up  and  hold  such  adverse  title  for  their  own 
benefit.' 

§  10G3.  2.  The  Duty  to  Aooount. — As  a  branch  of  the  gen- 
eral obligation  of  carrying  the  trust  into  execution,  a  trustee  is 
also  bound  to  account  for  all  the  trust  property.  He  must  not 
only  render  a  full  account  of  his  conduct  at  the  time  of  final 
settlement,  but  it  is  one  of  his  most  imperative  duties  to  keep 
regular  and  accurate  accounts  during  the  whole  course  of  the 
trust  of  all  property  coming  into,  passing  out  of,  or  remaining 
in  his  hands.    These  accounts  must  clearly  distinguish  between 

'  Tho  following  are  examples,  and  probable  prejudice  of  the  beneficiaries, 

individual  cases  can  only  be  cited  as  /jircBeloved  Wilkes's  Charity,  3  Macn. 

exain[)lc8  upon   such  a   proposition:  &  G.  440;  Brophy  v.  Bellamy,  L.  R., 

Kekewich  v.  Marker,  3  Macn.  &  G.  8  Ch.  708;  In  re  Hodges,  Id.,  7  Ch. 

310;  Barnett  v.  Sheffield,  1  Do  G.  M.  D.  754;  Tabor  v.  Brooks,  Id.,  10  Ch. 

&  G.  371;  Manser  v.  Dix,  8  Id.  703;  D.  273;  Thomas  v.   Dering,  1  Keen, 

Tait  V.  Latljbury,  L.  R.,  1  Eq.  174;  729;  Sillibourne  v.  Newport,  1  K.  & 

Jn  re  Peyton's  Trust,  Id.,  7  Eq.  4C3;  J.  002;  In  re  Coo's  Trust,  4  Id.  100; 

//ireChawner's  Will,  Id.,  8Eq.  669;  Walker    v.   Walker,   5    Madd.   424; 

Messcena  v.  Carr,  Id.,  9  Eq.  260;  In  Bankcs  v.  Le  Despcncer,  11  Sim.  60S, 

re  Lord  Ilotham's  Trusts,  Id.,  12  Eq.  627;  Cowley  v.  Hartstonagc,  1  Dow, 

70;  In  re  Shaw's  Trusts,  Id.,  12  Eq.  3G1,  378;  Potter  v.  Chapman,  Ambl 

124;  Annstrong  v.  Armstronff,  Id.,  18  98;  Wain  v.  Earl  of  Egmont,  3  My.  & 

Eq.  541;  Hay  ward  v.  Pile,  Id.,  6  Ch.  K.  445;  Costabadie  v.  Costabadie,  6 

214;  Astlcy  v.  Earl  of  Essex,  Id.,  6  Hare,  410,  414;  Att'y-Gen.  v.  Mosely, 

Ch.  898;  Austin  v.  Austin,  Id.,  4  Ch.  2  Do  G.  &  Sm.  398;  Prendergast  v. 

D.  233;  Leeniing  v.  Lady  Murray,  Id.  Prendergast,  3  H.  L.  Cas.  195;  God- 

13  Ch.  D.  123;  Hayes  v.  Oatley,  Id.,  dard  v.  Brown,  12  R.  I.  31;  Aldrich  v. 

14  Eq.  1;  Goddard  v.  Brown,  12  R.  I.  Aldrich,  12  Id.  141;  Haydel  v.  Hurck, 
31;  Aldrich  v.  Aldrich,  12  Id.  141;  6  Mo.  App.  267;  Starr  v.  Moulton,  97 
Luici  V.  Luchesi,  12  Nev.  306;  Phelps  111.  525;  Morton  v.  Southgate,  28  Me. 
V.  Harris,  51  Miss.  789;  Rammelsberg  41;  Littlefield  v.  Cole,  33  Id.  552; 
V.Mitchell,  29  Ohio  St.  22;  Vallettev.  Hawes  Place  Cong.  Soc.  v.  Trustees 
Bennett,  CO  111.  632;  Zabriskie's  Ex'rs  etc.,  5  Cush.  454;  Leavitt  v.  Beime,  21 
V.  ^Vetnlore,  26  N.  J.  Eq.  18;  Macon  Conn.  1;  Arnold  v.  Gilbert,  3  Sandf. 
etc.  R.  R.  V.  Georgia  etc.  R.  R.,  63  Ch.531;  Mason  v.  Mason's  Ex'rs, 4  Id. 
Ga.  103;  Starr  v.  Moulton,  97  111.  525.  623;  Pulpresa  v.  African  Ch.,  48  Pa. 

Whenever  the  instrument  of  trust  St.  204;  Cochran,  v.  Paris,  11  Gratt. 

expressly  confers  upon  trustees  a  dis-  348,  356. 

cretion  as  to  acts  and  measures  in  oar-  *  Newsome  v.  Flowers,  30  Bcav.  401 ; 

rying  out  tho  general  object  of  the  O'Halloran  v.  Fitzgerald,  71  III.  53; 

ti-ust,  a  court  of  equity  will  not  gen-  Roberts  v.    Moseley,    64    Mo.    607; 

crally  interfere  to  control  such  discre-  Morrow  v.  Saline  Co.   Comm'rs,  21 

tion,  except  to  prevent  its  abuse  or  Kans.  484;  and  see  Neale  v.  Davis,  5 

unreasonable  exercise  to  the  actual  or  De  G.  M.  &  G.  268,  263. 
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the  trust  property  and  bis  owu  individual  assets — for  tbe  two 
should  never  be  mingled  in  tbe  accounts  nor  in  use;  tbej  sbonld 
sbow  all  receipts  and  payments;  and  sbould  at  all  times  be  open 
to  the  inspection,  and  produced  at  the  demand  of  tbe  beneficiary.' 

§  1064.  8.  The  Duty  to  Obey  DireotioDS  of  the  Ck>tirt. — 
Wherever  there  is  any  bona  fide  doubt  as  to  the  true  meaning^ 
and  intent  of  provisions  of  tbe  instrument  creating  the  trust,  or 
as  to  the  particular  course  which  he  ought  to  pursue,  the  trus- 
tee is  always  entitled  to  maintain  a  suit  in  equity,  at  the  ex- 
pense of  the  trust  estate,  and  obtain  a  judicial  construction  of 
the  instrument,  and  directions  as  to  his  own  conduct.  Such 
directions  he  must,  of  course,  faithfully  obey,  and  if  he  does  so 
he  will  be  relieved  from  all  responsibility  therefor.  Wherever 
any  suit  or  proceeding  is  instituted  by  the  beneficiary  or  other 
person  interested,  and  the  court  by  its  decree  or  order  therein 
directs  anything  to  be  done  or  omitted  by  the  trustee,  such 
directions  are  imperative  and  must  be  implicitly  obeyed.  A 
refusal  or  neglect  to  obey  may  render  the  trustee  liable  to  sum- 
mary punishment  as  for  a  contempt  by  fine  and  imprisonment.' 

§  10G5.  4.  Tha  Duty  to  Restore  the  Trust  Property  at 
the  End  of  the  Trust. — ^Finally,  when  the  trust  is  ended  and 
the  authority  of  the  trustee  as  such  ceases,  it  is  his  duty  to  re- 
store the  property  to  the  persons  who  are  then  entitled  to  it 
either  by  the  terms  of  the  instrument  or  by  operation  of  legal 
rules.  To  accomplish  this  object  he  is  bound  to  make  such  con- 
veyances as  the  parties  may  require  in  order  to  vest  the  title  in 
them.' 

^  A  failure  to  keep  full  or  accurate  pies  of  such  applications,  or  of  when 

accounts     raises    all     presumptions  applications  are  or  are  not  necessary, 

against  the  trustee;  it  may  subject  /71  Tie Shaw*s  Trusts,  L.  R.,  12  Eq.  124; 

him  to  pecuniary  loss  by  rendering  In  re  Strutt*s  Trusts,  Id.,  IG  Id.  G20; 

him  liable  to  pay  interest,  or  charge-  In  re  Potts*  Estate,  Id.,  Id.  C3I,  n.; 

able  with  moneys  received  and  not   In  re  T ,  Id.,  15  Ch.  D.  78;  Mid- 

duly  accounted  for.  See  Pearse  v.  dletou  y.  Chichester,  Id.,  G  Ch.  152; 
Green,  1  J.  &  W.  135;  Freeman  v.  Evans  v.  Bear,  Id.,  10  Id.  7C;  lies  v. 
Fairlce,  3  Meriv.  40,  42;  White  v.  Martin,  G9  Ind.  114;  James  v.  Cow- 
Lady  Lincoln,  8  Ves.  363;  Lord  Ched-  ins,  82  N.  Y.  449;  Williams  v.  Dwi- 
worth  V.  Edwards,  Id.  46;  Lupton  v.  nolle,  51  Cal.  442,  440.  Among  tho  in- 
White,  15  Id.  432,  440;  Ottiey  v.  stances  where  a  suit  for  a  judicial  con- 
Gilby,  8  Bcav.  C02;  Horton  v.  Brocklc-  struction  is  proper,  is  that  of  a  will 
hurst,  2D  Id.  604;  McDonnell  v.  creating  trusts  or  giving  property  in 
White,  11  II.  L.  Cas.  670;  Cramer  v.  trust;  see  anCe^  vol.  1,  §  352,  n.  <1). 
Bird,L.ll.,GEq.  143;  Talbot  v.  Marsh-  This  particular  subject  is  more  fully 
field,  Id.,  3  Ch.  G22;  Clark  v.  Moody,  examined  in  a  subsequent  section. 
17  ^lass.  145»  148;  Cooley  v.  Betts,  24  '  The  trustee  maff  under  some  cir- 
Wcnd.  203;  Lockwood  v.  Thome,  11  cumstances  demand  a  release  of  the 
N.  Y.  170;  Hart  v.  Ten  Eyck,  2  Johns,  trust  from  those  to  whom  ho  transfers 
Ch.  02,  108;  Miller  v.  Simonton,  6  S.  the  estate.  King  v.  Mnllins,  1  Drew. 
C,  20.  308;  Goodson  v.  Ellison,  3  Russ,  583; 

*  Several  of  these  cases  are  exam-  Hampshire  y.   Bradley,  2  Coll.   34: 
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§  1066.  n.  To  Use  Care  and  Diligence.—The  second 
branch  of  the  trustee's  obligation  is  to  use  care  and  diligence 
in  the  discharge  of  his  functions.  This  duty  is  very  compre- 
hensive; it  extends  through  the  entire  range  of  his  conduct;  it 
is  entirely  independent  of  the  question  of  good  faith,  for  he 
Vfiil  be  liable  for  its  failure  even  when  no  wrongful  intent  nor 
violation  of  good  faith  is  charged  upon  him.  He  may  be  liable 
for  its  neglect  by  being  held  answerable  for  property  actually 
lost  through  want  of  care  or  prudence,  and  also  for  moneys 
which  he  might  have  received  if  he  had  exercised  due  care,  pru- 
dence, and  judgment  in  his  investments  and  other  dealings 
with  the  trust  estate.  This  head  embraces  the  protection  of  trust 
property;  the  delegation  of  authority  to  third  persons  and  to 
co-trustees;  the  amount  of  care  and  diligence  requisite;  and 
the  important  subject  of  making  investments,  which  will  be 
considered  in  the  order  here  indicated. 

§  1067.  1.  The  Duty  of  Protecting  the  Trust  Property. 
The  trustee  is  bound  to  protect  the  trust  property  in  every 
reasonable  manner  during  the  continuance  of  the  trust. ^  He 
must,  therefore,  with  due  diligence,  obtain  possession  of  the 
trust  propert}',  and  must  then  retain  it  securely  under  his  own 
control.  He  can  not  divest  himself  of  the  trust  by  conveying 
or  assigning  the  property  away  to  third  persons,  unless  the 
trust  itself  is  for  the  very  purpose  of  a  sale  or  other  disposition ; 
and  even  then  he  can  only  dispose  of  the  property  in  pur- 
suance of   the  trust,   and  to    carry  out  its  objects.'    As   a 

Whitmirsh  v.  Robertson,  1  Y.  &  C.  Tolson  v.  Shcard,  Id.,  5  Ch.  D.  19; 

715;  Holford  v.  Phipps,  3  Beav.  434;  In  re  T ,  Id.,  15  Id.  78;  BxparCe 

Ycate3  V.  ra)bert3,  7  Do  G.  M.  &  G.  Cullsy,  Id.,  9  Id.  3D7;  Goddai-d  v. 

227;  3  Drew.    170;  Cramer  v.    Bird,  Brown,  12  R.  I.  31;  Pool  v.  Dial,  10 

L.Pt.,  GCci.  143;  Stokes's  Appeals,  80  S.  C.  440;  Vo3c  v.  Tnistecs,  etc.,  2 

Pa.  St.  337;  Peniiock  v.  Lyons,   118  Woods,  047;  Carpenter  v.  Carpenter, 

Mass.  92  (a  lease  executed  by  trustees  12  R.   I.  544;  Gilmoro  v.  Tnttle,  32 

in  ignor:iuco  of  the  fact  that  the  cestui  N.  J.  Eq.  Gil;  Russell  v.  Peyton,  4 

que    trust  had   died,   and    the   trust  11 L  App.  473;  Morrow  y.  Saline  Co. 

thereby  cndeil,  is  voidable  only).  Comm'rs,   21    Kans.   484;    Adair    v. 

^  The  following  cases  are  cited  sim-  Brimmer,  74  N.  Y.  539;  Foscue  v. 

ply  as  illustrations  of  this  duty,  and  Lyon,  55  Ala.  440;  Wassoii  v.  Gar- 

as  examples  of  acts  which  have  been  rctt,  58  Tenu.  477;  Mansfield  v.  Al- 

hcld  to  be  or  not  to  be  violations  of  it:  wood,  84  111.  497;  Sharp  v.  Goodwin, 

Wiles  V.  Gresham,  5  De  G.  M.  &  G.  51  Cal.  219;  Gettins  v.  Scudder,  71 

770;  Lloyd  v.  Attwood,  3  Do  G.  &  J.  111.  80. 

614;  Harper  v.  Hayes,  2  Do  G.  F.  &       ^  The  trustee  is,  of  course,   liable 

J,   542;  Case  v.    James,   3  Id.  250;  for  any  loss  occasioned  by  his  undue 

Turquand  v.  Marshall,  L.  R.,  G  En.  neglect  to  obtain   possession  of  the 

112;  Taylor  V.  Cartwright,  Id.,  14  let.  property  or    to    retain    it    Eccurely. 

107;  Ex  parte  Dressier,  Id.,  9  Ch.  D.  See  Sal  way  v.  Sal  way,  2  Iluss.  &  M. 

252;  BuUcr  v.  Carter,  Id.,  5  Eq.  270;  215;   Butler  v.  Carter,  L.  Pv.,  5  Eq. 

Talbot  V.  Marshficld,  Id.,  3  Ch.  022;  270;  Youdo  v.   Cloud,   Id.,    13   Eq 

Dance  v.  Goldingham,  Id.,  8  Id.  002;  034;  Ex  parte  Ogle,  Id.,  8  Ch.   711. 
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mode  of  obtaining  secare  possession,  tbe  trustee  must,  with  all 
reasonable  diligence,  collect  debts  and  demands,  and  tbe  amounts 
due  on  cboses  in  action,  wben  required  to  do  so  by  tbe  terms 
of  tbe  trust  instrument,  or  by  tbe  nature  and  objects  of  tbe 
trust,  and  be  is  liable  for  losses  resulting  from  bis  neglect  or 
unreasonable  delay  in  tbis  matter.'  Trust  moneys  may  be  de- 
posited for  a  reasonable  time  in  a  bank  baviog  good  credit,  if 
tbe  deposit  is  made  to  tbe  credit  of  tbe  trust  estate,  and  not  in 
tbe  trustee's  individual  name  and  account;  and  tbe  trustee  does 
not  become  liable  for  a  loss  occasioned  by  a  failure  of  tbe  bank 
under  tbese  circumstances.'  He  is  liable,  bowever,  for  a  loss 
resulting  from  a  failure  of  tbe  bank  or  of  a  broker,  wben  funds 
wbicb  ougbt  to  bave  been  invested  are  left  remaining  on  de- 
posit, or  wben  tbe  deposit  is  in  tbe  trustee's  individual  account 
mingled  witb  bis  own  funds.'  For  wrongful  payments  made 
to  tbird  persons,  or  to  a  cestui  que  trust,  tbe  trustee  is  generally 
chargeable.* 

§  1068.  2.  The  Duty  not  to  Delegate  his  Authority.— 
The  office  of  a  trustee  is  one  of  personal  confidence  and  can  not 
De  delegated.     A  trustee,  therefore,  unless  expressly  author- 

^  Tlie  trustee's  duties  and  liabilities  '  Challen  v.  Sbippam,  4  Hare,  555; 
ronceming  investments,  and  bis  per-  Johnson  v.  Newton,  11  Id.  160;  iSwin- 
fnitting  funds  to  remain  investea  in  fen  v.  Swiafen,  29  Beav.  21 1 ;  Kohdcn 
certain  kinds  of  securities,  are  stated  v.  Wesley,  Id.  213;  Matthews  v. 
in  subsequent  paragraphs  (§§  1071-  Brise,  G  Id.  239;  Moyle  v.  Moylc,  2 
1074).  The  nature  of  the  trust  will  Russ.  &  M.  710;  Sal  way  v.  Salway,  2 
generally  determine  whether  notes,  Id.  215.  As  to  mingling  trust  funds 
stocks,  and  other  things  in  action,  with  his  own,  sco  post,  §  107G. 
should  bo  converted  into  money.  If  *  Each  case  must,  to  a  great  extent, 
the  trust  instrument  in  terms  gives  to  stand  uix)n  its  own  circumstances, 
a  beneficiary  the  income  arising  from  Where  a  payment  made  in  good  faith 
certain  specified  choses  in  action,  the  and  with  the  exercise  of  reasonable 
form  of  the  investment  would  thus  be  care  and  prudence,  turns  out  to  be 
declared,  and  no  duty  would  generally  wrong,  the  trustee  may  not  be  obliged 
arise  to  convert  such  securities  into  to  make  the  amount  good  for  the 
money.  See  Wiles  v.  Gresham,  2  benefit  of  the  estate.  The  following 
Drew.  25S;  5  De  G.  M.  &  G.  770;  cases  are  mere  examples:  Forshawv. 
Grove  v.  Price,  26  Beav.  103;  Scul-  Higginson,  8  De  G.  M.  &  G.  827; 
thorpe  V.  Tipper,  L.  R,  13  Eq.  232;  AveUne  v.  Melhuish,  2  De  G.  J.  &  S. 
^xparteOgle,Id.,8Ch.,  711;Bacotv.  288;  Darke  v.  Williamson,  25  Beav. 
Hey  ward,  5  S.  C.  441  (compromising  a  622;  Ward  v.  Ward,  2  H.  L.  Gas. 
debt);  Mansfield  v.  Alwood,  84  111.  497  777,  784;  Gunnell  v.  Whitear,  L.  R, 
(collecting  rents  and  profits);  Dockcry  10  Eq.  664;  Hayes  v.  Oatley,  Id,,  14 
V.  French,  73  N.  0.420  (receiving pay-  Eq.  1;  Taylor  v.  Cartwright,  Id.,  14 
ments  in  confederate  money);  Moore  V.  Eq.  167;  iJx  parte  Ogle,  Id.,  8  Oh. 
Mitchell,  2  Woods,  483  (ditto).  711;  In  re  Englefield  etc.  Co.,  Id.,  8 

=*  Rowth  V.  Howell,  3  Ves.  565;  Ch.  D.  388;  In  re  CuU's  Trusts,  Id., 
Swinfen  v.  Swinfen,  29  Beav.  211;  20  Eq.  561;  Talbot  v.  Marshfield, 
Tennell  v.  DefFell,  4  De  G.  M.  &  G.  Id.,  3  Oh.  622;  Haydel  v.  Hurck,  5 
372;  Carpenter  v.  Carpenter,  12  R.  I.  Mo.  App.  267;  Singleton  v.  Lowndes, 
544  (bonds  placed  in  a  bank  as  a  9  S.  C.  465;  Wasson  v.  Garrett,  58 
special  deposit  and  stolen);  Crane  v.  Tenn.  477;  Draper  v.  Stone,  71  Me. 
Moses,  13  S.  C.  561,  175. 
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ized  bj  the  instrument  of  trust,  can  not  delegate,  or  transfer,  or 
intrust,  in  Tvbole  or  iu  part,  Lis  powers  of  discretion  and  man- 
agement to  any  associate,  subordinate,  or  assistant  who  takes 
his  place  and  assumes  his  responsibility.  If  he  does  so,  he  re* 
mains  liable  to  the  beneficiary  and  is  chargeable  for  all  acts  and 
omissions  of  his  delegate,,  and  with  all  losses  whether  occa- 
sioned by  the  latter's  fraud,  neglect,  want  of  good  faith,  or 
other  cause/  This  rule  does  not  prohibit  a  trustee  from  em- 
ploying agents.  He  may  act  through  agents  in  his  administra- 
tive operations  whenever  such  a  mode  of  dealing  is  in  accord- 
ance with  the  ordinary  course  of  business.'' 

§  10G9.  3.  The  Duty  not  to  Surrender  Entire  Control  to 
a  Co-trustse. — A^  a  trustee  can  not  delegate  his  authority  to  a 
subordinate,  so  on  the  same  principle  he  can  not  idly  yield  or 
surrender  the  entire  control  of  the  trust  property  and  exercise 
of  the  trust  functions  to  his  co-trustees,  when  he  is  associated  in 
the  trust  with  others.  A  trustee  is  not  liable  under  all  circum- 
stances for  every  act  or  default  of  his  co-trustees;  but  still  in 
general,  where  there  are  several  trustees,  the  beneficiary  is  en- 
titled to  that  security  and  protection  which  result  from  the  care, 
oversight,  and  co-operation  of  all  the  trustees.  If,  therefore,  a 
trustee  virtually  abandons  his  active  functions,  neglects  to  in- 
terpose in  the  management,  and  leaves  the  whole  control  to  his 
co-trustees,  he  will  be  liable  for  losses  occasioned  by  their 
wrongful  acts  or  neglects.' 

^  Ex  parte  Higley,  10  Ves.  463;  reasonableprudence,  he  will  not  be  re- 
Adams  V.  Clifton,  I  Xlnss.  207;  Sal-  sponsible  for  the  loss  of  trust  funds  oo- 
way  V.  Salway,  4  Russ.  GO;  2  Ilnss.  curriu^  through  such  dealings.  Wren 
&  M.  215;  Eaves  v.  Hickson,  30  v.  Kirton,  11  Ves.  377;  Massey  v.Ban- 
Beav.  130;  Turner  v.  Comey,  5  Id.  ner,  1  J.  &  W.  241;  Clough  v.  Bond, 
515,  517;  (-host  v.  Waller,  9  Id.  497;  3  My.  &  Cr.  490;  Joy  v.  CampbeU, 
Griffiths  V.  Porter,  25  Id.  236;  Row-  1  Sch.  &  Lef.  328,  341;  Darke  v.  Mar- 
land  V,  Witherden,  3  Macn.  &  O.  tyn,  1  Beav.  525;  Hawley  v.  James,  5 
568;  Bostock  v.  Floyer,  L.  R.,  1  Eq.  Paige,  318,  487;  Sinclair  v.  Jackson, 
26;  Berger  v.  Duff,  4  Johns.  Ch.  368;  8  Ck)w.  543;  Abbot  v.  Rubber  Co.,  33 
Hawley  v.  James,  5  Paige,  318;  Pear-  Barb.  578;  Leggett  v.  Hunter,  19  N. 
son  V.  Jamison,  1  McLean,  197;  Vose  Y.  445;  Blight  v.  Schenck,  10  Barr, 
V.  Trustees  etc.,  2  Woods,  647;  Seely  285;  Lewis  v.  Reed,  11  Ind.  239;  Tel- 
V.  Hills,  49  Wise.  473.  ford  v.  Barney,  1  Iowa,  575,  591. 

a  For  example:  He  may  employ  a  '  Clough  v.  Bond,  3  My.  &  Cr.  490, 
steward  or  manager  of  the  estate  for  497;  Burrows  v.  Walls,  5  De  G.  M.  & 
all  matters  strictly  ministerial;  he  can,  G.  233;  Styles  v.  Guy,  1  Macn.  &  G. 
of  course,  employ  clerks,  bookkeepers,  422;  Paddon  v.  Richardson,  7  De  G. 
and  the  like;  ho  can  deposit  trust  M.  &  G.  563;  Thompson  v.  Finch,  8 
moneys  in  a  responsible  bank,  and  di-  Id.  560,  563,  564;  Bates  v.  Underbill, 
rect  clerks  who  collect  sums  to  deposit  3  Redf .  365;  (Jray  v.  Reamer,  1 1  Bush, 
them  therein;  he  can  remit  moneys  by  113;  Spencer  v.  Sj^^ncer,  11  Paige, 
bills  drawn  on  and  by  responsible  par-  299;  Clark  v.  Clark,  8  Id.  152;  Monell 
ties,  etc.  If  ho  act  in  such  manner  v.  Monell,  5  Johns.  Ch.  283;  Banks  v. 
according  to  the  customary  modes  of  Wilkes,  3  Sandf.  Ch.  99;  Pim  v.  Down- 
doing  business,  in  good  faith  and  with  ing,  1 1  Scrg.  &  R.  66;  Jones's  Appeal, 
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§  1070.    4.  The  Amount  of  Care  and  Diligence  Required. 

The  principle  ia  well  settled  that  trustees  are  bound  to  exercise 
care  and  prudence  in  the  execution  of  their  trust,  in  the  same 
deg^ree  that  men  of  common  prudence  ordinarily  exercise  in 
their  own  affairs.  A  trustee,  in  other  words,  must  use  the  same 
care,  skill,  diligence,  and  prudence  in  his  management  of  the 
trust  and  his  dealings  with  the  trust  property,  which  a  man  of 
ordinary  care,  skill,  and  prudence  would  use  in  his  own  trans- 
actions and  with  his  own  property  under  like  circumstances; 
and  the  trustee  is  answerable  for  all  losses,  deficiencies,  and  in- 
juries which  are  occasioned  by  his  affirmative  or  negative  viola- 
tion of  this  obligation.^    The  law  does  not  cast  upon  the  trus- 

8  Watts  &  S.  143,  147;  Wayman  v.  transaction  was  not  a  mere  error  of 
Jones,  4  Md.  Ch.  500;  Ringgold  v.  judgment,  and  that  the  directors  were 
Ringgold,  1  Har.  &  G.  11;  Maccubbin  per^ioually  Uable.  In  regard  to  the 
V.  Cromwell's  Kx'rs,  7  Gill  &  J.'  157;  poaition  of  directors,  the  court  held 
Royairs  AdmV  v.  McKenzie,  23  Ala.  that  therelation  of  the  directors  to  the 
3G3;  State  v.  Guilford,  15  Ohio,  593;  for  bank  was  that  of  agent  to  a  principal; 
the  relations  between  co-trustees  and  tlio  relation  of  the  directors  to  the  de- 
their  liabilities  in  general,  see  post,  ponitora  was  that  of  trustee  and  ceMni 
§§  1081,  1082.  que  trust.  On  the  general  doctrine 
'Thisdoctrine  was  so  fully  and  ably  concerning  the  duty  of  trustees,  the 
examined  in  the  very  recent  case  of  court  said,  prr  Earl,  J.  (p.  70):  **  If  the 
Hun  V.  Gary,  82  N.  Y.  65,  that  I  bhall  trustees  act  fraudulently  or  do  a  will- 
quote  from  it  at  some  length.  The  ful  wrong,  it  is  not  doubted  that  tbey 
action  was  brought  by  a  receiver  rep-  may  be  held  for  all  the  damage  they 
rcsentinff  the  depositors  against  a  por-  cause  to  the  bank  or  its  depositors, 
tion  of  tho  directors  of  a  savings  bank.  But  if  they  act  in  good  faith,  within 
The  bank  was  located  in  New  York  the  limits  of  powers  conferred,  using 
city,  and  did  a  very  small  business,  proper  prudence  and  diligence,  they 
Up  to  January,  1873,  its  average  de-  are  not  responsible  for  mere  mistakes 
posits  were  about  ^0,000,  and  its  in-  or  errors  of  judgment.  What  degree 
<x>mo  had  been  less  than  its  expenses,  of  care  and  diligence  are  they  bound 
In  May,  1873,  tho  bank,  by  order  of  to  exercise  ?  Not  the  highest  degree, 
tho  bocuxl  of  directors,  bought  a  lot  for  not  such  as  a  very  vigilant  or  cx- 
^29,000,  paying  $10,000  of  this  price  trcmely  careful  person  would  exercise, 
in  cash;  it  then  erected  a  building  on  *  *  When  one  deposits  money  in  a 
this  lot  costing  f  27»000,  and  gave  a  savings  bank,  or  takers  stock  in  a  cor- 
mortgago  thereon  for  $30,500.  All  poration,  he  expects,  and  has  the  right 
this  was  done  with  tho  avowed  object  to  expect,  that  the  trustees  or  direct- 
ofincrcosingtheapparent  credit  of  tho  ors  will  exercise  ordinary  care  and 
bank  and  thereby  its  business.  Two  prudcnco  in  tho  trusts  committed  to 
yeara  after  the  bank  failed.  This  lot  them — the  same  degree  of  care  and 
and  building,  and  other  property  prudence  that  men  prompted  by  self- 
amoimling  only  to  $l,O0O,  constituted  interest  generally  exercise  in  their  own 
the  en  tiro  assets  of  the  bank.  In  other  afiBa,ir3.  It  is  impossible  tj  give  the 
words,  all  the  assets  except  $1,000  mc:;surc  of  culpable  ne^^ligcncc  for  all 
were  swallowed  up  in  tho  lot  and  coses,  as  tho  degree  of  care  required 
buildin/;,  and  this  was  all  swept  away  depends  upon  the  subjects  to  which  it 
by  a  foreclosure  of  tho  mortgage.  Bo-  is  to  be  applied.  (First  Nat.  B'k  v. 
fore  the  purchase  of  tho  lot,  Sio  bank  Ocean  Nat.  B'lc,  CON.  Y.  273.)  There 
liad  occupied  leased  rooms;  and  its  is  a  classification  o£  nefvUgcncc  to  be 
total  assets  were  several  thousand  dol-  found  in  tho  books,  not  ahvaya  of 
lars  less  than  its  debts,  which  fact  practical  value  and  yet  sometimes  ser- 
was  known  to  the  directors  when  they  viceablo,  into  slight  nc^li^ncc,  gross 
made  tho  purchase.  The  charter  gave  negligence,  and  that  dcjrco  of  negli- 
the  directors  power  to  purchase  a  lot  gence  intermediato  tho  two,  attributed 
for  a  banking-house,     lieidf  that  the  to  tho  absence  of  ordinary  care;  and 
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tee  an  extraordinary  duty,  nor  demand  an  extraordinary  care, 
nor  hold  him  liable  for  mere  error  of  judgment,  much  less  does 

it  make  him  an  insurer  of  the  property.  If  he  has  exercised 
the  care  and  judgment  of  ordinary  prudent  men  in  their  own 
affairs,  he  will  not  be  chargeable  for  his  mere  errors  of  judg- 
ment, nor  for  accidental  injuries  and  losses.     This  rule  con- 

tho  claim  on  behalf  of  these  directors  said:  '  They  [the  directors]  can  only 

is,  that  they  can  only  be  held  rcspon-  be  regarded  as  mandataries— persons 

si  bio  in  this  action  for  the  consequences  who  nave  gratuitously  undertaken  to 

of  their  gross  negligence,  according  to  perform  certain  duties,  and  who  arc, 

thii  classification.    If  gross  negligence  therefore,  bound    to  apply  ordinary 

bo  taken  according  to  its  ordinary  skill  and  diligence,  but  no  more;'  and 

meaning — as    something   nearly  ap-  added,  that  the  directors  '  are  not  lia- 

proaching  fraud  or  bad  faith — I  can  ble  for  mistakes  of  judgment,  even 

not  yield  to  this  claim;  and  if  there  though   they  may  be  so  gross  as  to 

aro    any  authorities    upholding    the  appear  to  us  absurd  and  ridiculous, 

claim,  I    emphatically  dissent  from  provided  they  were  honest,  and  pro- 

them.     It  seems  to  me  that  it  would  vided  they  are  fairly  within  tho  scope 

be  a  monstrous  proposition  to  hold  of  the  powers  and  discretion  confided 

that  trustees,  intrusted  with  the  man-  to  the  managing  body.*    As  I  under- 

Agement  of  the  property,  interests,  stand  this  language,  I  can  not  assent 

and  business  of    other  people,  who  to  it  as  properly  defining  to  any  cx- 

divest  themselves  of  the  management  tent'the  nature  of  a  director's  respon- 

and  confide  in  them,  are  bound  to  eive  sibility.     Like  a  mandatary,  to  whom 

only  slight  care  to  tho  duties  of  their  he  has  been  likened,  ho  is  bound  not 

trust,  and  are  liable  only  in  case  of  only  to  exorcise  proper  care  and  dili- 

fross  inattention  and  negligence;  and  gence,  but  ordinary  skill  and  judg- 

havo  found  no  authority  fully  up-  ment.     As  he  is  bound  to  exercise 

holding  such  a  proposition.     It  is  true  ordinary  skill  and  judgment,  ho  can 

that  authorities  aro  found  which  hold  not  set  up  that  he  did  nut  possess 

that  trustees  are  liable  only  for  crassa  them.     When  damage  is  caused  by 

neffUgentia,  which    literally    means,  his  want  of  judgment,  ho  can  not  cx- 

gross  negligence;  but  that  phrase  has  cusc  himself  by  alleging  his  gross  ig- 

becn  delink  to  mean  the  absence  of  norancc.'* 

ordinary  care  and  diligence  adequate  Tho  language  of  some  able  decisions 
to  tho  particular  case."  [He  then  may,  when  carelessly  read,  bo  mis- 
quotes from  Scott  v.  DejKjystcr,  1  leading.  They  speak  of  "gross"  negli- 
Edw.  Ch.  513,  543;  Hodges  v.  New  gcnco  as  tho  measure  of  a  trustee's 
Eng.  Screw  Co.,  1  11.  I.  312;  S.  C,  3  liability,  but  at  tho  same  time  deHne 
Id.  9;  Litchfield  v.  White,  3  Sandf.  "  gross"  negligence  as  merely  being 
545;  and  Charitable  Corp'n  v.  Sutton,  tho  w&nt  of  ordinary  care.  Thus,  in 
2  Atk.  405;  all  of  which  directly  cus-  the  Scotch  case  quote<l  cbove,  **  gross 
tain  Ins  position,  and  continues:]  **  In  nc^ligcnco"  is  mado  to  bo  synonymous 
the  Scotch  caso  of  the  Liquidators  with  **tho  want  of  rcaconabfo  and 
of  tho  Western  B'k  v.  Douglas,  11  ordinary  caro  and  fidelity."  A  few 
Session  Cases  (3d  series),  11*2,  it  is  subsequent  cases  have  taken  a  portion 
said:  'Whatever  tho  duties  [of  trus-  of  this  rule — tho  gross  ncgligenco — 
tec3  and  directors]  are,  they  must  be  apparently  without  adverting  to  the 
diochrir^cdvvithiidelityandconscicncn,  dctiiiition  thus  given  of  tho  term, 
anvl  with  ordinary  and  reasonablo  cure .  Spering's  Appeal,  71  Pa  St.  11,  re- 
It  ii  not  necessary  that  I  should  at-  fcrrctl  to  by  Mr.  Justice  Earl,  may  be 
tcn:pb  to  dcilno  v/hcro  excucablo  ro-  regarded  as  an  illustration.  It  may 
mi3  uess  ends  and  gross  nc^li^^enco  bo  difficult,  perhaps,  to  reconcile  the 
begins.  Tiiat  must  tlcpond  to  a  large  diCercnt  pasearcs  of  Judge  Shars- 
e::icni  on  the  circumstances.  It  is  wooil'a  opinion  in  thij  cacc.  So  far  as 
eiiou;;!i  to  cny  that  (jrosa  negligence  in  it  holds  tho  tructco  liable  oidy  for 
tI:o  performance  of  such  a  duty,  tlte  gros3  negligence,  using  that  v.crd  in 
wcnicf  rt aaouaJjle.  and  ordiiicrii  f.del-  any  ouI;er  scnso  than  tho  v/ant  cf  or- 
t^/a;:<^ca?r,  williinposcliabilityforloES  diiiary  care,  it  is  uncuppcrtcd  by 
thereby  occasioned.*  In  L'pcring's  Ap-  authority.  Tho  English  coui'ts  have 
peal,  71  Pa.  St.  11,  Judge  Sharswood  abandoned  the  thrco  grodoa  of  gross,^ 
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cerning  the  extent  and  limits  of  the  trustee's  dnty  to  nse  care, 
diligence,  and  prudence  applies  to  all  his  transactions  in 
connection  \vith  the  trust,  and  all  his  dealing^s  with  the  trust 
property,  by  which  the  interests  of  the  beneficiary  can  be 
affected.  If  some  of  the  particular  rules  concerning  the  mak- 
ing and  retaining  of  investments  seem  to  be  more  stringent, 

ordinary,  and  slight  negligence.    The  sible  for  the  iailore  or  depreciation  of 
modern  English  decisions  have  entirely  the  fund  in  which  any  part  of  the  es- 
abrogated  the  doctrine  so  often  laid  tate  may  be  invested,  or  for  the  insol- 
down  in  books,  that  an  uncompensated  vency  or  miscondact  of  any  person 
mandatary  or  other  bailee  is  only  bound  who  may  have  possessed  i  t,  yet,  (/*  UtcU 
to  use  slight  care,  and  is  only  liable  li/te  of  duty  be  not  «irictly  pursued,  and 
for  gross  neglect;  they  hold  that  such  any  part  of  the  property  be  invested 
mandatary  or  bailee  may  be  bound  to  by  such  personal   representative  in 
use  great  care,  and  is  always  obliged  funds  or  upon  securities  not  author- 
to  use  all  the  care  and  skill  which  he  ized,  or  be  put  within  the  control  of 
actually  possesses.     (See   Wilson  v.  persons  who  ought  not  to  be  intrusted 
Brett,  11  M.  &  W.  113,  115,  j^erKoUe,  with  it,  and  a  loss  be  thereby  evcntu- 
B. ;  Hinton  v.  Dibbin,  2  Q.  B.  G4C,  ally  sustained,  such  personal  represcn- 
OGl,  per  Lord  Denman;  Wyld  v.  Pick-  tative  will  be  liable  to  make  it  good, 
ford,  8  M.  &  W.  443,  401,  462,  per  however  unexpected  the  result,  how- 
Parke,  B.;  Grill  v.  Central  Iron  etc.  ever  little  likely  to  arise  from  the 
Co.,  L.  R.,  1  C.  P.  600,  612,  614,  j)er  course  adopted,  and  however  free  such 
Willes  and  Montague  Smith,  JJ.)    On  conduct  may  have  been  from  any  im- 
cvery  consideration  of  principle  as  well  proper  moti  ve. " 
as  upon  authority,  the  same  doctrine  While  the  general  rule  is  thus  set- 
muBt  apply  to  trustees.     The  case  of  tied,  the  courts  constantly  reiterate 
Turquand  v.  Marshall,  L.  R.,  4  Ch.  the  truth  that  in  its  application  each 
37G,  gives  no  support  whatever  to  the  case  must  stand  upon  its  o-nm  circum- 
broad  doctrine  as  laid  down  by  Judge  stances.     The  following  citations  are 
Sharswood.     The  decisioH  of  the  court  necessarily  given  as  mere  illustrations; 
i3  simply  that  on  the  bill  framed  upon  in  some,  trustees  have  violated  their 
charges  of  misrepresentation  against  duty;  in  others,  they  have  erred  (if  at 
the  directors,  relief  can  not  begranted  all)  only  in  judgment.     Kckewich  v. 
for  their  negligence.     Lord  Hatherly  Marker,  3  Macn.  &  G.  311  (discretion 
does  not  discuss  the  general  duties  expressly  given  to  the  trustees,  and 
of  directors,  much  less  those  of  trus-  and  see  ante,  cases  under  §  1062);  In  rt 
tees;  his  dictum  concerning  the  liabil-  Beloved  Wilkes*s  Charity,  3  Id.  440 
ity  of  the  defendants  for  their  dealings  (ditto);  Baruett  v.  Sheffield,  1  DeG. 
(p.    386)   is  based  wholly  upon  the  M.  &  G.  371,  379;  Manser  v.  Dix,  8 
terms  of  their  '*  deed  of  settlement"  Id.  703,  712;  Forshaw  v.  Hisginson, 
and  the  powers  which  it  gave  them  in  Id.  827,  832;  Baud  v.  FardeU,  7  Id. 
this  particular  case.     The  decision  is  628;  Harper  v.  Hayes,  2  De  G.  F.  & 
not  an  authority  upon  the  liability  in  J.  542;  Dance  v.  Goldingham,  L.  R., 
general  of  trustees  or  directors  for  care  8  Ch.  902;  Youde  v.  Cloud,  Id.,  18 
and  diligence.     In  the  often  quoted  £q.  634;  Vyse  v.  Foster,  Id.,  8  Ch. 
case  of  Clough  v.  Bond,  3  My.  &  Cr.  309;  In  re  Englofield  etc.  Co.,  Id,,  8 
490^  496,  Lord  Cottenham  states  the  Ch.  D.  3S8;  Massey  v.  Banner,  IJ.  & 
rule  in  a  very  clear  manner.     He  is  W.  241,247;  Charitable  Corp'n  v.  Sut- 
speaking  of  the  duty  with  reference  to  ton,  2  Atk.  400,  405;  Overeud  v.  Gibb, 
the  safety  and  security  of  trust  funds;  L.  R. ,  5H.  L.  480, 484, 494;Pool v.  Dial, 
but  the  same  doctrine  clearly  applies  10  S.  C.  440;  Luigi  v.  Lnchesi,  12Nev. 
to  all  dealings  by  a  trustee  with  the  306;  Bacot  v.  Hey  ward,  5  S.  C.  441; 
affairs  of  the  trust  which  may  endan-  Carpenter  v.  Carpenter,  12  R.  I.  544; 
ger  the  safety  of  the  estate.     "  It  will  Gilmore  v.  Tuttle,  32  N.  J.  611;  Rus- 
be  found  to  be  the  result  of  all  the  sell  v.  Peyton,  4  111.  App.  473;  Hay- 
best    authorities  upon  the    subject,  del  v.  Hurck,  5  Mo.  App.  267;  Mor- 
that  although  a  personal  represcnta-  row  v.  Saline  Co.  Comm  rs,  21  Kana. 
tive,  acting  strictly  within  the  line  of  484;  Adair  v.  Brimmer,  74  N.  Y,  539; 
his   duty,  and    exercising  reasonable  King  v.  Talbot,  40  Id.  76;  60  Barb. 
care  and  diligence^  will  not  be  reapon-  453;  FoBcue  v.   Lyon,  55  Ala.  440; 
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the  J  vFill  be  found,  upon  closer  examination,  to  be  applications 
of  the  same  general  doctrine,  varied  only  by  the  nature  and 
situation  of  the  subject-matter.  It  results  from  the  duty  that 
a  trustee  may  be  held  accountable  for  more  property  than  that 
which  actually  came  into  his  possession.  He  may  be  charged 
with  rents,  profits,  interest,  income,  proceeds  of  sales,  and  the 
like,  which  he  never  in  fact  received,  but  which  he  might  and 
should  have  received  by  the  exercise  of  due  and  reasonable  care, 
diligence,  and  prudence  in  his  modes  of  dealing.^  A  trustee 
who  pays  the  wrong  party,  will  generally  be  liable  to  pay  over 
again  to  those  who  are  really  entitled.' 

§  1071.  5.  The  Duty  as  to  Investments.— The  general 
obligation  under  consideration  finds  it  most  striking  and  im- 
portant application  in  the  matter  of  the  investment  of  trust 
funds.  It  is  the  trustee's  duty  to  use  diligence  in  investing  the 
trust  property  so  that  it  may  produce  as  much  income  as  possi- 
ble, and  also  to  use  care  and  prudence  in  investing  it  in  such 
securities  as  will  render  its  loss  highly  improbable,  even  if  not 
virtually  impossible.  From  these  somewhat  antagonistic  duties, 
arise  two  corresponding  liabilities.  If  the  trustee  suffers  moneys 
to  lie  idle  in  his  hands,  producing  no  income,  when  by  a  proper 
investment  an  income  might  have  been  obtained,  and  this  con- 
tinues for  an  unreasonably  long  time,  he  will  be  liable  for  the 
amount  of  income  which  he  might  and  ought  to  have  made  by 

Clark    v.   Anderson,    13  Bush,    111;  doc  amenta,  pays  trust  fnnds  to  the 

Mansfield    v.   Alwood,   84   111.   497;  wrong  party,  it  is  held  that  he  must 

Gettins  V.  Scudder,  71  Id.  8G;  Bowker  pay  over  again  the  amount,  with  in- 

V.  Pierce,  130  Mass.  2C2;  Hodges  v.  terest,   to    those  who    are    entitled. 

New  England  Screw  Co.,  1  R.  I.  312;  Ashby  v.  Blackwell,  2  Eden,  2J>9,  302; 

3  Id.  9;  Scott  v.  Bcpeyster,  1  Edw.  Eavos   v.    Uickson,    30    Beav.    13C; 

Ch.  513,  543;  Litchfield  v.  A^Hiite,  3  Sporle   v.   Bamaby,    10  Jur.    N.    S. 

Sandf.  545;  Ackerman  v.  Emott,  4  1142;  Haydelv.Hurck,5Mo.  App.267; 

Barb.  G26,  G45, 640;  Kiuggold  v.  Ring-  and  where  by  mistake  he  pays  capital 

gold,  1  Har.  &;  G.  11,  25;  see,  also,  es-  to  life  tenants,  instead  of  investing  it 

pecially  on  that  branch  of  the  rule  and  paying  the  income,  he  must  make 

which  frees  trustees  from  liability  for  it  good,  but  is  entitled  to  bo  recouped 

mere  errors  of  judgment,  Spering's  Ap-  out  of  their  life  intere^  in  fixing  the 

peal,  71  Pa.  St.  11;  Miller  v.  Proctor,  amount  of  the  deficiency,  Barratt  v. 

20  Ohio  St.  442;  Godbold  v.  Branch  Wyatt,  30  Beav.  442;  Davies  v.  Hoilg- 

Bank,  11  Ala.   101;  Finlay  v.  Herri-  son,  25  Id.  177;  Griffiths  v.  Porter,  25 

man,  30  Tex.  56,  62;  Salter  v.  Salter,  Id.  230.     Where  an  infant  ceMui  que 

6  Bush,  624,  638;  Cross  v.  Petree,  10  trust  falsely  represents  himself  to  be 

B.  Hon.  413;  Ellig  v.  Naglee,  9  Cal.  of  age,  and  thereby  procures  payment 

683, 695;  Thompson  v.  Brown,  4  Johns,  by  the  trustee  of  the  amount  payable 

Ch.  619,627;  Vanderheyden  V.Young,  on  his  becoming  of  age,  he  can  not 

11  Johns.  150, 157;  Griffith  v.  FoUett,  compel  the  trustee  to  pay  over  again 

20  Barb.  620,  634;  Smith  v.  Rathbun,  when  he  attains  twenty-one,  Overton 

22  Hun,  150.  v.  Banister,  3  Hare,  603;  a  cestui  que 

*  Mansfield  v.  Alwood,  84  III.  497;  trust,  who  is  overpaid,  must  refund, 

Ellig  V.  Naglee,  9  Cal.  C84.  Livcsey  v.  Livcsey,  3  Russ.  287;  as  to 

"Where  a  trustee  acting  in  good  paying  the  wrong  person,  see  also  ante, 

faith,  and  even  deceived  by  forged  cases  under  §  1007. 
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an  investment,  and  will  be  cbarged  witli  such  amount  by  the 
court  in  the  settlement  of  bis  accounts.  On  the  other  hand,  if 
be  has  made  an  investment  in  improper  securities,  contrary  to 
the  settled  rules  of  equity  or  the  subject,  and  the  principal  has 
been  wholly  or  partially  lost  through  insolvency,  or  depreci- 
ation of  value,  or  has  failed  to  produce  income,  he  will  be  held 
personally  responsible  for  the  loss  or  deficiency.  If,  however, 
an  investment  is  made  with  the  exercise  of  reasonable  care,  dil- 
igence, and  business  prudence,  in  the  form,  manner,  and  secur- 
ities approved  of  by  the  rules  of  equity,  a  trustee  will  not  be 
liable  for  losses  which  may  occur  through  the  destruction  or 
depreciation  of  values.*  •  The  general  duty  involves  two  distinct 
elements,  which  will  be  separately  examined — the  necessity  of 
making  investments,  and  the  proper  kinds  of  securities  in  which 
the  investments  may  bo  made. 

§  1072.  The  Necessity  of  Making  Investment. — It  is  the 
trustee's  imperative  duty  to  render  the  trust  property  as  pro- 
ductive as  possible,  consistent  with  its  security  and  with  the 
demands  of  ordinary  business  prudence  and  judgment.  The 
rule  is  general  therefore,  that  if  he  permits  the  money  to  remain 
in  his  own  hands  unproductive,  for  a  period  which,  under  the 
circumstances,  is  unreasonable,  then  he  will  be  personally 
charged  with  the  lawful  interest  which  might  and  should  have 
been  obtained  by  the  exercise  of  reasonable  care  and  diligence; 
and  if  the  principal  fund  should  be  wholly  or  partly  lost  in  con- 
sequence of  such  unreasonable  delay,  he  will  be  compelled  to 

*  Robinson  v.  Robinson,  1  Be  G.  M.  Barney  v.  Saunders,  IG  How.  (U.  S.) 
&  G.  247,  254-257  (where  trustees  535, 542,  543;  Kimball  v.  Reding,  31 X. 
simply  neglect  to  invest  moneys,  they  H.  352;  lYcy  v.  Frcy,  17  N.  J.  Eq.  71, 
are  chargeable  only  with  the  principal  72,  74;  Schicffelin  v.  Stewart,  1  Johns. 
8umandhiwfuli«^e>c/<Uheroon);Att'y-  Ch.  020;  Baker  v.  Disbrow,  18  Hun, 
Gen.  V.  Alford,  4  Id.  843  (ditto);  Ex  29;  Brown  v.  French,  125  Mass.  410; 
parte  Geaves,  8  Id.  291;  Lockhart  v.  Adair  v.  Brimmer,  74  N.  Y.  539;  In 
llcilly,  1  De  G.  &  J.  464;  Lloyd  v.  re  Foster's  WUl,  15  Hun,  387;  Iloosc- 
Attwood,  3  Id.  G14;  Shepherd  v.  velt  v.  Ttoosevelt,  G  Abb.  N.  C.  447; 
Mouls,  4  Hare,  500,  503.  604;  Phillip-  Bowman  v.  Pinkham,  71  Me.  295; 
son  V.  Gatty,  7  Id.  51G;  Clough  v.  Nancredo  v.  Voorhis,  32  N.  J.  Eq. 
Bond,  3  My.  &  Cr.  490.  496,  497;  524;  Gilmore  v.  Tattle,  32  Id.  611; 
Mayor  of  Berwick  V.  Murray,  7  De  G.  Clark  v.  Anderson,  13  Bush,  111; 
M.  &G.  497,519;  Bnrdick  v.  Garrick,  Dockery  v.  French,  73  N.  C.  420; 
L.  R„  5Ch.  233,  241;  Bloggv.  John-  Mojre  v.  Mitchell,  2  Woods.  483; 
son,  Id.,  2  Ch.  225,  228;  Brown  v.  Kirby  v.  Goodykoontz,  26  Gratt.  298 
GcUatly,  Id.,  2  Ch.  751;  Stewart  v.  (in  the  three  preceding  cases  the  in- 
Sanderson,  Id.,  10  £q.  26;  Pickard  y.  vestment  was  made  in  confederate  se- 
Anderson,  Id.,  13  Eq.  608  (consent  of   curitics);  Bowkerv.  Pierce,  130  Mass. 

l>eueficiary);  In  re  T ,  Id.,  15  Ch.    262;  Sherman  v.  Parish,  63  N.  Y.  483 

D.  78;  Ex  parte 'Noiria,  Id.,  4Ch.  280;  (acquiescence  of  the  beneficiary);  Or- 
Stone  V.  Stone,  Id.,  6  Ch.  74;  Budge  miston  v.  Olcott,  84  Id.  339;  Wig^ina 
V.  Gummow,  Id.,  7  Ch.  719;  In  re  v.  Howard,  83  Id.  613;  Chesterman 
British  etc.  Co.,  Id.,  14  Ch.  D.  335;    v.  Eyland,  81  Id.  398. 
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make  up  the  deficieDcj.  Even  when  the  instrumeut  creating 
the  trust  prescribes  a  particular  mode  of  investment — as  for  ex- 
ample, it  directs  that  all  the  personal  property  should  be  con- 
Terted  into  cash,  and  the  proceeds  invested  in  the  purchase  of 
land — the  trustee  can  not  be  justified  in  suffering?  the  cash  to 
lie  idle  and  unproductive,  for  au  unreasonable  length  of  time.' 
§  1073.  Kinds  of  Investments:  When  Particular  Secu- 
rities are  Expressly  Authorized.— There  are  two  cases  to  be 
considered:  first,  when  the  instrument  creating  the  trust  ex- 
pressly authorizes  investment  in  particular  securities,  or  directs 
particular  modes  of  investment;  secondly  ^  when  the -instru- 
ment is  wholly  silent  with  respect. to  the  mode  of  investment, 
and  the  matter  is  left  to  the  judgment  of  the  trustee.  In  the 
first  case,  when  the  instrument  itself  directs  the  mode  and 
nature  of  the  investment,  and  designates  the  securities,  the 
trustee  is  bound  to  follow  these  directions  with  scrupulous  care, 
and  if  any  loss  of  trust  property  is  the  result  of  his  obedience, 
he  is  not  at  all  responsible.  A  departure  from  the  directions 
will  entail  liabilit}'  for  the  losses  which  may  be  occasioned 
thereby.  Even  when  a  general  discretion  in  the  choice  of  se- 
curities is  expressly  given,  it  must  be  exercised  with  reasonable 
care  and  business  prudence.*  « 

*  Robinson  v.  Robinson,  1  De  G.  M.  v.  Nobbs,  Id.,  8  Ch.  D.  591  (where 
&  G.  247;  Att'y-Gen.  v.  Alford,  4  Id.  trustees  are  expressly  autliorized  to 
843;  Baud  v.  Fardell,  7  Id.  G28;  Pad-  vary  the  trust  fuuds  and  **to  invest 
don  V.  Richardson,  Id.  5G3.  Ex  parte  tho  same  in  any  other  funds  or  secn- 
Geaves, 8  Id. 291 ;  IJate  V. Hooper,  5  Id.  rities");  /»  7-e  Chennell,  Id.,  8  Ch.  D. 
338;Sculthorpev.Tipper,L.l{.,13Eq.  492;  In  re  Wedderbum's  Trusts,  Id., 
232;  /;i  7-6  British  etc.  Co.,  Id.  14  Ch.  9  Id.  112;  In  re  Peyton,  Id.,  7  Eq. 
D.  33o;  Gilinan  V.  Gilman,  2  Lans.  1;  403;  Clark  v.  St.  Louis  etc.  R.  R., 
and  sec  other  cases  in  the  last  prcced-  58  How.  Pr.  21 ;  Foscue  v.  Lyon,  55 
ingnote.  If  the  trustee  permits  trust  Ala.  440;  Bowman  v.  Pinkham,  71 
moneys  to  remain  on  deposit  in  a  bank  Me.  295  (a  trustee  expressly  author- 
or  in  tho  hands  of  a  third  person  for  ized  to  invest  as  he  shall  think  tit,  can 
an  unreasonable  time,  ho  is  responsi-  not  buy  land  on  credit;,  and  bind  the 
ble  for  any  loss.  Lupton  v.  White,  15  estate  by  his  note  given  as  trustee); 
Ves.  432;  and  see  ante,  §  1067,  and  Gilraore  v.  Tuttle,  32N.  J.  Eq.  Oil  (a 
cases  cited.  Or  if  he  delays  unneces-  trustee  clothed  with  discretion  ia  • 
sarily  in  collecting  a  demand  and  it  is  liable  for  loss  arising  from  his  invest- 
thereby  lost.  Grove  v.  Price,  26  ment  in  second  mortgages);  Nancrede 
Beav.  103;  EUig  v.  Na^lee,  9Cal.  683.  v.  Voorhis,  32  Id.  524  (ditto);  Adair 

^  Mortimore  v.  Mortimore,  4  De  G.  v.  Brimmer,  74  N.  Y.  539;  Denike  v. 

6  J.  472;  Baud  v.  Fardell,  7  De  G.  Harris,  84  Id.  89. 

M.  &  G.  028;  Paddon  v.  Richardson,  A  trustee  can  not  loan  on  mere  per- 

7  Id.  563;  In  re  Langdale's  Trust,  L.  sonal  security  unless  authorized, 
R.,  10  Eq.  39;  Stewart  v.  Sanderson,  Walker  v.  Symonds,  3  Sw.  1,  (>3,  80; 
I'l.,  Id.  26;  Pickard  v.  Anderson,  Id.,  Darke  v.  Martyn,  1  Beav.  525;  Styles 
13  Id.  608  (investing  on  mere  ])ersonal  v.  Guy,  1  Macn.  &  G.  422;  but  may 
security  with  consent  of  the  benefi-  do  so  when  authorized,  Paddon  v. 
ciary);  Bethell  v.  Abraham,  Id.,  17  Richardson,  7  De  G.  M.  &  G.  663; 
Id.  24  (even  when  trustees  are  clothed  Denike  v.  Harris,  84  N.  Y.  89;  but 
with  discretion  they  can  not  invest  in  even  then  he  can  not  lend  to  a  co- 
foreign  fuuds  or  railway  stocks);  Lewis  trustee,  unless  expressly  authorized. 


648  EQUITY  JUBI8PBUDENCE. 

§  1074.    The  Same :  When  no  Directions  are  Given.— 

Where  the  inBtrument  of  trust  is  silent  as  to  the  mode  of  io- 
vestment,  the  rules  governing  the  action  of  trustees  may  appear 
to  be  somewhat  arbitrary,  but  are  in  reality  based  upon  the 
clearest  principles  of  justice  and  expediency.  The  law  does 
not  give  to  trustees  the  same  freedom  of  choioe  in  investments, 
which  may  be  exercised  by  prudent  business  men  in  their  own 
affairs.  A  business  man  of  even  more  than  average  caution  may 
and  often  does  assume  intentional  risks  in  the  investment  of  his 
own  property;  for  the  sake  of  obtaining  a  greater  than  ordinary 
income',  he  will  often  invest  in  such  a  manner  that  the  risk  of 
ultimate  loss  is  considerable,  and  such  speculative  use  of  his 
property  would  not  be  regarded  as  illegitimate  nor  as  deserving 
of  any  censure.  For  example,  he  may  invest  in  the  stocks  of 
companies  which  promise,  and  with  good  fortune  may  pay  large 
dividends,  but  which  also  may  utterly  fail.  No  such  risk  is  per- 
mitted to  the  trustee.  In  the  management  and  investment  of 
trust  property  for  the  benefit  of  the  cestui  que  trust,  the  law, 
while  requiring  some  income,  regards  the  security  of  the  fund 
invested,  and  the  certainty  of  a  moderate  regular  income,  as  of 
paramount,  of  absolutely  essential  importance  when  compared 
with  the  amount  of  the  income.  It  permits  the  trustee  to  as- 
sume no  risks  in  his  investment  other  than  those  which  are  in- 
separable from  every  species  of  property.  Absolute  freedom 
from  risk  is  impossible.  The  most  stable  forms  of  property 
may  lose  their  value;  lands  may  depreciate;  even  nations  may 
become  bankrupt.  From  these  risks  which  inhere  in  every  kind 
of  ownership,  the  law  does  not  pretend  to  save  the  beneficiary; 
but  from  risks  growing  out  of  the  uncertainty  of  speculative  in- 
vestments, the  law  does  protect  him  by  making  the  trusteo  per- 
sonally responsible  for  all  trust  funds  invested  by  him  in  such  a 
manner.  It  is  the  settled  rule  of  equity,  in  the  absence  of  ex- 
press directions  in  the  instrument  creating  the  trust,  or  of  stat- 
utory permission,  that  trustees  or  executors  can  not  invest  trust 
property  upon  any  mere  personal  security,  nor  upon  the  stocks, 
bonds,  or  other  securities  of  private  business  corporations.^ 

V.  Walker,  5  Russ.  7;  and  responsible  for  the  value  of  the  land 

giving  a  trustee  discretion  as  to  in-  and  the  sufficiency  of  the  security  at 

vestment  does  not  authorize  a  loan  on  the  time  of  the  investment,  Phillip- 

mere   personal    security,    Pocock    v.  son  v.  Gatty,  7  Hare,  516;  but  not  for 

Keddington,  5  Ves.  794.     Investment  a  subsequent  depreciation,  Nancreda 

in  corporation  stock  is  not  allowed  v.  Voorhis,  32  N.  J.  £q.  524. 
unless  expressly  authorized,  Traffordv.        ^  Clough  v.  Bond,  3  My.  iL  Cr.  490, 

Boehm,  3  Atk.  440, 444;  Howe  V.  Earl  496,  497;   Powell  v.  Evans,   5   Ves. 

of  Dartmouth,  7  Ves.  137,  150;  where  839;   Tebbs  v.   Carpenter,    1   Madd. 

trustees  invest  in  mortgages  they  are  290;  Ez  parte  Geavea,  8  De  G.  M.  4e 
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"Where  no  directions  are  given  by  the  instrument  of  trust,  the 
well-settled  rule  of  the  English  courts  of  equity  is,  that  the  trus- 
tee should  invest  trust  funds,  and  can  only  escape  personal  risk 
and  liability  by  investing,  in  real  estate  securities,  or  in  the  pub- 
lic, governmental  securities  of  the  British  government.^  In  the 
United  States,  while  the  rules  are  certainly  not  so  stringent  and 
invariable  as  in  England,  and  while  different  regulations  may 
prevail  to  some  extent  in  different  states,  based  partly  upon 
statutory  legislation,  and  partly  upon  the  policy  of  encouraging 
local  enterprises,  the  same  fundamental  principle  of  requiring 
permanent  investments  in  real  estate  or  governmental  securities 
is  generally  recognized  by  the  courts — at  least,  all  speculative 
risks  are  forbidden.'    Investments  in  first  mortgages  of  im- 

G.  201;  Paddon  v.  Richardson,  7  Id.  thirds  being  owned  by  M.  and  N., 
563;  and  see  cases  cited  in  last  pre-  and  the  entire  tract  being  worth  from 
ceding  note.  King  v.  King,  3  Johns.  ^1,000,000  to  $1,400,000.  The  trustees 
Ch.  552.  conveyed  their  one  third  to  M.  and 

'Investment  in  municipal  bonds,  N.  nominally  for  the  price  of  $2J0,- 
or  in  the  governmental  stocks,  bonds,  000.  The  sale  was  really  made  to 
or  funds  of  foreign  countries,  or  in  the  enable  M.  &  N.  to  organize  a  mining 
stocks  or  bonds  of  corporations,  is  company,  and  the  land  was  imme- 
ncver  directed  by  the  court,  nor  per-  diately  conveyed  by  them  to  the  com- 
mitted in  the  absence  of  authority  pany.  Stock  of  this  company  was  is- 
S'ven  by  the  instrument  of  trust,  sued,  and  the  trustees  took  such  stock 
owe  V.  Earl  of  Dartmouth,  7  Ves.  at  its  par  value  to  the  amount  of 
137,  151;  Hume  V.  Richardson,  4  De  $250,000  as  the  consideration  for  the 
G.  F.  &  J.  29;  Baud  v.  Fardell,  7  De  sale  of  the  land.  The  company  went 
G.  M.  &  G.  G28;  Dimes  v.  Scott,  4  on  to  develop  the  coal  mines,  and  vrao 
Russ.  105;  Holland  v.  Hughes,  16  compelled  to  borrow  money,  and  to 
Ves.  Ill;  Raby  v.  Ridehalgh,  7  De  that  end  it  issued  its  bonds  for  several 
G.  M.  &  G.  104;  Robinson  v.  Robin-  hundred  thousand  dollars,  which  tlie 
son,  1  Id.  247,  263;  Mortiniore  v.  stockholders  were  obliged  to  take  pro 
Mortimorc,  4  De  G.  &  J.  472;  Mant  rata,  and  the  trustees  thus  took  a 
V.  Leith,  15  Beav.  524;  Harris  v.  Har-  large  amount  of  said  bonds  as  security 
ris,  231(1.  107;  In  re  Colne  Valley  etc.  for  money  advanced  by  them  to  the 
R'y,  1  De  G.  F.  &  J.  53;  Bctliell  v.  company.  The  stock  and  the  bonds 
Abraham,  L.  R.,  17  Eq.  24;  In  re  Re-  became  worthless,  so  that  the  coal 
hoboth  Chapel,  Id.,  19  Id.  180;  In  re  land  had  in  fact  been  totally  lost  to 
Chennell,  Id.,  8  Ch.  D.  492;  In  re  the  trust  estate.  In  their  final  ac- 
Weddcrbum's  Trusts,  Id.,  0  Id.  112;  counting  the  trustees  claimed  that 
Sculthorpe  v.  Tipper,  Id.,  13  Eq.  232;  they  were  entitled  to  bo  credited  with 
Buclge  v.  Gummow,  Id.,  7  Ch.  719.       the  $2.50,000  in  the  stock,  and  with 

'  The  action  of  the  American  courts  the  amount  of  the  company's  bonds 
can  best  be  illustrated  by  the  facts  of  which  they  had  taken.  The  court 
a  few  very  recent  and  instructive  de-  held  that  the  trustees  had  grossly  vio- 
cisions.  In  Adair  v.  Brimmer,  74  N.  lated  their  duty.  They  had  no  right 
Y.  539,  the  subject  was  ei^mined  in  to  sell  the  land  for  such  a  speculative 
a  most  able  ana  exhaustive  manner,  purpose;  the  power  given  them  in  the 
and  trustees  were  sternly  held  up  to  will  to  sell,  only  authorized  them  to 
their  duty.  A  testator  had  given  an  sell  for  the  purpose  of  carrying  out 
enormous  estate  to  three  trustees,  with  the  general  objects  of  the  trast,  and 
power  to  sell  lands  in  their  discre-  of  making  the  property  certainly  pro- 
tion,  and  to  invest  the  proceeds,  ductive  for  the  beneficiaries.  Fur- 
Among  the  lands  was  a  large  tract  of  thcrmore,  they  had  no  authority  to 
undeveloped  cool  land  in  Pennsyl-  invest  the  proceeds  in  such  securities 
%'^nia,  of  which  the  testator  owned  as  the  company's  stock  and  l>ond8. 
one  undivided  third,  the  other  two   They  were  to  be  charged  with  the 
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proved  land  are  universally  favored,  and  the  trustee  is  not  liable 
for  any  subsequent  depreciation  of  value  if  the  original  security 
was  sufficient.  Indeed,  investments  of  this  form  are  generally 
required  to  be  made  by  public  officials,  of  trust  moneys  paid 
into  court.  Investments  in  second  or  other  "subsequent  mort- 
gages would  be  at  the  trustee's  own  peril.     Trustees  may  always 

market  valae  of  the  land  at  the  time  iem:8  of  the  investment,  tho  princiiial 
of  tho  sale,  and  with  iutereat  thereon  sum  is  not  to  be  returned  at  all.  The 
at  G  per  cent,  computed  with  annuaX  investment  by  such  a  trustee  in  tho 
resia.     Tho  trustees  having  set  up  ac*    stocks  of  canal,   raihroad,  bank,   in- 

?[uieacencc  by  the  l)cneHciaries  in  dc-   surance,  and  other  such  private  cor- 
cnso,  it  was  further  held  that  an  ac-    positions,  is  a  violation  of  his  trust 
quiescence  or  assent  of  tlio  beneficia-    duty.    Ildd,  therefore,  where  in  such 
ries,  so  as  so  relievo  tho  trustees,  could   a  trust  the  trustee  had  invested  the 
only  avail  whi  n  given   after  a  full   principal  of  the  fund  in  stocks  of  the 
knowledge  of  all  the  facts,  and  a  full    Delaware  &  Hudson  Canal  Co.,  the 
understanding  of  all  the  beneficiaries*   N.  Y.  &  Harlem  K.   R.  Co.,  the  N. 
own  rights  in  the  matter — any  assent   Y.  &   New  Haven  R.   B.   Co.,  the 
given    in    tho  absence  of    such  full   Saratoga  &  Washington  R.  R.  Co., 
Knou'ledge  and  miderstauding  was  of   and  tho  Bank  of  Commerce,  the  liene- 
no  effect.     King  v.  Talbot,  40  N.  Y.    ficiaries  were  not  bound    to  accept 
7i>;  S.  (v. ,  60  Barb.  453,  is  also  a  very   such  investments,  but  could  compel 
instructive  case.     Trustees  held  funds   the  trustees  to  pay  over  tho  principal 
^ivcn  by  a  will  in  trust  to  apply  the   fund,  in  cash,  charged  with  interest 
interest  to  the  maintenance,  etc.,  of  at  0  \)ier  cent,  per  annum,  computed 
the  beneficiaries  during  their  minor-   with  annual  rents.     [It  may  be   re- 
ity,  and  on  their  coming  of  age,  the   markeil  that  all  these  comx)anies  were 
principal  and  all  accumulated  interest   at  the  time  in  good,  and  some  of  them 
wcro  to  be  transferred  to  them  abso-    in  very  high  credit.]    Woodruff,   J., 
lutely.     The    trustees   invested    the   said,  that  iu  such  a  case,  where  there 
principal  moneys  in  certain  securities,    were  different  kinds  of  investments, 
and  on  the  beneficiaries  coming  of   the  beneficiaries 'were  not  restricted 
age,  tho  trustees  offered  to  deliver  to   to  accepting  all,  or  rejecting  all,  but 
them  these  same  securities,  whicli  the   might  accept  some,  and  reject  others, 
beneficiaries  refused  to  accept.    There   at  their  pleasure.    Four  judges  were  of 
was  no  allegation  that  the  trustees   opioion  that,  iu  tho  absence  of  stat- 
liad  acted  in  bad  faith,  and  the  only   ute,  trustees  holding  funds  for  invest- 
question  was  whether  the  investment   mcnt,  without  special  directions,  were 
were  proper  and  such  as  tho  beneficia-   bound    to    invest    either  in  govcm- 
ries  wcro  bound  to  accept  in  discharge   mental  or  in  real  estate  securities,  ac- 
of  tho  trustees'  obligation.    Tho  court   cording  to  the  well-settled    rule   of 
of  appeals  held  the  following  pro[X)si-    equity  in  England;  that  any  other  in- 
tions:  Where  trustees  hold  funds  for   vestment  would  render  tho  trustees 
investment  for  the  benefit  of  cestuU   peraonally  liable  in  case  of  loss  or  de- 
que  trusteut  who  are  to  be  supported   preciation.      Three    judges   were    of 
out  of  the  income  thereof,  the  law,  by   opiniou  that  so  stringent  a  genertd 
its  general  principles,  imposes  on  the   rule  could  not  be  regarded  as  a  part 
trustees  the  duty  of  placing  the  funds   of  our  law.  The  opinion  of  Mr.  Jtastice 
iu  a  position  of  security,  of  seeing   Woodruff  in  this  cose  upholds,  in  a 
that  they  produce  interest,  and  of  so   most    admirable    manner,   the    high 
keeping  them  that  they  may  alwavs   morality  of  eqnity  in  determining  and 
bo  subject  to  future  recall  for  the   en  forcing  the  obligations  of  trust^  to- 
benefit  of  the  cestuis  que  trustenL     In   wards  their  beneficiaries.     Gilman  t. 
a  trust  of  this  kind,  it  is  not  in  ac-    Gilman,  2  Lans.   1.     Large  amounts 
cordance  with  the  nature  of  the  trust,    of  money  were  given  by  will  to  the 
nor  a  compliance  with  the  require-    executors  as  trustees,  and  they  were 
ments  of  ordinary  prudence,  for  the   directed  by  the  will  to  invest  it  in 
trustee  to  place  tho  principal  of  the    United  States  stocks,  or  state,  city, 
fund  iu  a  condition  in  which  it  is    or  town  bonds,  or  in  bonds  and  mort> 
necessarily  exx>osed  to  the  hazards  of   gages.     They  did  not  obey  these  in- 
loss  or  gam,  and  in  which,  by  the  very  structions.    They  kept  on  hand,  for 
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invest  iu  the  governmental  securities  of  the  state  under  whose 
jurisdiction  they  are,  and  in  those  of  the  United  States;  and 
perhaps  an  investment  in  the  public  securities  of  other  states  of 
the  union,  of  which  the  credit  is  firmly  established,  may  be  per- 
mitted; but  to  any  greater  extent  than  this,  investments  in  for- 
eign  securities  are  a  violation  of  the  trustee's  duty.     In  some 

years,  lar^e  amounts  on  deposit  in   of  the  court  in  a  sufficient  real  estate 
their  individual  names,  and  these  de-   mortgage;  the  officer  not  liable,  al* 
posits  they  frequently  used  in  their   though,  by  a  great  depreciation  of 
own  business;  but  all  the  sums  thus    value,  the  land  turned  out  insufficient 
used   they  returned    to   the   estate,    and  part  of  the  fund  was  lost);  Denike 
and  charged  themselves  with  interest   v.  Harris,  84  N.  Y.  89;  reversing  S.  C, 
thereon  during  the  time  they  were   23  Hun,  213  (trust  money  loaned  on 
using  the  same.     They  did  not  charge   the  borrower's  own  promise,  without 
themselves  with  any  interest  on  the   any  further  security,  according  to  cx- 
laige  amounts  remaining  idle  in  bank,    press  directions  of  a  will);  Ormiston  v. 
In  excuse  for  not  investing  in  the   Olcott,  84  N.  Y.  339  (as  a  general  rule 
United  States  securities,  they  set  up   investments  of  trust  moneys  in  foreign 
that  the  beneficiaries  were  opposed   securities,  or  in  a  manner  which  takes 
to  any  investments  therein.     Held,    the  fund  beyond  the  reach  of   the 
that  this  last  allegation  was  no  ex-    court,   as    in    mortgages    on  foreign 
cuse;  if  they  had  invested  in  United   lands,  etc.,  is  improper,  and  a  trustee 
States   securities,   even   against  the   making  such  invesbnent  does  so  at 
consent  of  the  beneficiaries,  thev  would   his  own  peril.     This  rule  is  not  abso- 
have  been  fully  justified;  and  at  all   lutely  without  exception;  it  may  give 
events,  there  were  other  good  securi-   way  under  very  special  and  impera- 
ties,  state  and  municipal,  in  which   tive  circumstances.     An  investment 
they  might  have  invested  according   in  mortgage  on  lands  in  another  state, 
to  the  directions  of  the  will.     They   sustained  under  the  peculiar  circum- 
were    charged  with    interest  on   all   stances  as  being  the  only  mode  by 
balances  remaining  in  their  hands  after   which  the  property  could  be  saved); 
a  reasonable  time,  viz. :  on  all  bal-   Sherman  v.  Parish,  53  N.  Y.  483  (a 
ances  remaining  on  hand  six  months   married  woman  who  is  a  cestui  que 
after  allowing  thirty  days  more  for  pro-    trust  may  consent  to  an  unauthorized 
curing  investments.     Jleld,   further,    investment  so  as  to  bar  any  action 
that  they  would  ordinarily  be  charge-   against    her    trustee);    Wiggins    v. 
able  with  compound  interest  on  the   Howard,  83  N.Y.  613;  Foscue  v.  Lyon, 
trust  funds  which  they  had  used  in   55  Ala.  440  (investment  in  mortgages 
their  own  private  business;    but  as   on  real  estate  is  proper;  a  trustee  di- 
none  had  been   lost,   and  they  had   rected   to  invest  in  stocks  can   not 
charged     themselves    with    interest   compel  the  beneficiary  to  accept  land 
thereon,  the  court  would  not  enforce   or  chattels);  Nan  credo  v.  Voorhis,  32 
this  liability.     [This  was  a  mistaken   N.  J.  £q.  524  (a  trustee  invests  in 
leniency,  since  the  beneficiaries  were   second  mortgages  at  his  own  peril, 
clearly  entitled  to  the  profits  of  the   but  is  not  liable  for  depreciation  in 
business  made  by  the  use  of  the  trust   value  of  land  when  investment  is  made 
funds.]    Also,  that  while  trustees  and   in  first  mortgages);  Gilmoro  v.  Tuttle, 
executors  are  entitled  to  be  allowed   32  N.  J.  £q.  61 1  (trustee  is  liable  for 
for  all  sums  reasonably  expended  in   loss  resulting  from  his  investment  in 
protecting  the  estate  or  in  maintain-   second  mortgages);  Clark  v.  Ander- 
mg  or  defending  htigations  reasonably   son,  13  Bush,  111  (a  trustee  is  chaige- 
nccessary  for  its  protection,  these  de-   able  for  all  loss  resulting  from  a  change 
fendants  were  not  entitled  to  bo  re-    of  investment  made  after  the  bene- 
iuibursed  for  their  expenses  in  unsuc-    ficiary  had  become  of  age  and  entitled 
cessfully  resisting  an  application  to   to  the  control  of  the  estate,  also  for 
compel  them  to  account,  and  in  re-   funds  invested    in  second  mortgage 
sisting  proceedings  for  contempt  in-   bonds  of  a  railroad,  but  not  for  loss 
stituted  against  them  for  their  neglect   from  an   imexpected  depreciation  of 
to  obey  an  order  to  account.    Chester-   real  estate  where  the  investment  was 
man  v.  Eyland,  81  N.  Y.  .398  (money   originally  proper);  Patteson  v.  Hors- 
paid  into  court  and  invested  by  officer  ley,  20  uratt.  263  (a  trustee  is  liable 
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of  the  states,  statutes  permit  investmeuts  in  the  municipal 
bonds  of  cities,  counties,  and  towns  of  the  state  within  whose 
jurisdiction  the  trustee  acts.  "Wherever  the  principles  of  equity 
jurisprudence  have  been  fully  accepted  by  the  courts,  trustees 
are  not  allowed  to  invest  in  the  stocks,  bonds,  and  other  secu- 
rities of  private  corporations— certainly  not  without  a  statutory 
permission.  Such  unauthorized  investments  do  not  ipao  facto 
render  the  trustees  personally  liable,  where  no  loss  ensues;  but 
if  any  loss  results  they  must  make  it  good.  Where,  however, 
tbe  trust  provides  for  a  transfer  of  the  property  to  the  benefit 
ciaries,  they  are  not  bound  to  accept  such  unauthorized  securi- 
ties from  the  trustees,  even  though  these  securities  are  not  at 
all  depreciated  in  value.  It  should  be  carefully  observed,  in 
this  counection,  that  if  the  beneficiary  is  sui  juris  and  competent 
to  bind  himself,  his  consent  to  the  irregular  investment  would 
be  a  justification  of  the  trustee's  action,  and  a  waiver  of  all  claim 
against  him  for  resulting  loss.^ 

§  1075.  III.  To  Act  with  Good  Faith.  1.  The  Duty 
not  to  Deal  with  Trust  Property  for  his  own  Advanta^^e. — 
Absolute  and  most  scrupulous  good  faith  is  the  very  essence  of 
the  trustee's  obligation.  The  first  and  principal  duty  arising 
from  this  fiduciary  relation,  is  to  act  in  all  matters  of  the  trust 
wholly  for  the  benefit  of  the  beneficiary.  The  trustee  is  not 
permitted  to  manage  the  afi;airs  of  the  trust,  or  to  deal  with  the 
trust  property,  so  as  to  gain  any  advantage,  directly  or  indi- 
rectly, for  himself,  beyond  his  lawful  compensation.  The  equi- 
table rules  which  govern  the  personal  dealings  between  trustees 
and  all  other  fiduciaries  and  their  beneficiaries — their  contracts, 
purchases,  gifts,  and  the  like — have  already  been  examined,  and 

for  los3  from  investment  in  confeder-  weight  of  the  highest  American  an* 

ate  securities);   Dockery   v.  French,  thority;   see,  also,   Barney  v.   Saun- 

73 N.  C.420(ditto);  Moore  V.  Mitchell,  ders,  10  How.  (U.  S.)  5^");  Kimball  v. 

2  Woods,  483  (ditto) ;Kirbyv.  Goody-  Reding,  31   N.  H.   352  (a  very  in- 

koontz,  26  Gratt.  23$  (ditto);  Tucker  structivo  case);  Lovell  v.  Minot,  20 

V.  The  State,  72  Ind.  242  (an  invest-  Pick.  116;  Harvard  Coll.  v.  Amory, 

ment  in  the  stock  of  corporations  is  9  Pick.  446;  Smith  v.  Smith,  4  Johns, 

improper  and  made  at  the  trustee's  Ch.  281,445;  Thompson  v.  Brown,  Id. 

own   peril);    Bowker  v.   Pierce,    130  619,628;  Ackennan  v.  Emott,  4  Barb. 

Mass.  202  (a  trustee  who,  in  good  faith  626;  Worrell's  Appeal,  9  Barr,  508; 

and  in  the  exercise  of  a  sound  discre-  Swoyer's  Appeal,  5  Id.  377;  Twad- 

tion,  retains  an  investment  in  railroad  dell's    Appeal,    Id.    15;    Murray   v. 

stock,  when  it  is  gradually  falling  in  Feinour,  2  Md.  Ch.  418, 419;  Evans  v. 

value,  is  not  responsible  for  the  de-  Iglehart,  6  Gill.  &  J.  171,192;  Eliigv. 

prcciation,    although   the    stock    be-  !Naglee,  9  Cal.  683. 

conies  worthless.     This  decision  cer-  ^  A  married  woman  is  competent  to 

tainly  does  not    represent  the  true  bind  herself  in  this  manner  when  a 

doctrine  of  equity.     It  is  directly  op-  beneficiary.     Sherman  v.   Parish,  53 

posed  to  the  rule  as  settled,  not  only  N.  Y.  483. 
ill  England,  but  by  the  overwhelming 


MIUNO  TBUST  FUNDS.  653 

this  branch  of  their  general  oblig^ation  to  use  good  faith  needs 
no  farther  discussion.^  It  is  equally  imperative  upon  the  trustee, 
in  his  dealings  with  trust  property,  not  to  use  it  in  his  own  pri- 
vate business,  not  to  make  any  incidental  profits  for  himself  in 
its  management,  and  not  to  acquire  any  pecuniary  gains  from 
his  fiduciary  position.  The  beneficiary  is  entitled  to  claim  all 
advantages  actually  gained,  and  to  hold  the  trustee  chargeable  for 
all  losses  in  any  way  happening,  from  a  violation  of  this  duty.' 
§  107G.  2.  The  Duty  not  to  Mingle  Trust  Funds  with 
his  o^wn  Funds. — This  second  important  duty  of  good  faith 

^  See  ante^  §§  055-0G5.  have  been  made  by  the  exercise  of 

'Thus,  if  a  trustee  or  other  fidu-  good  faith  and  ordinary  business  yva- 

ciary  buya  up  a  debt  or  incumbrance  dence.     These  conclusions  arc  illus- 

against  tlie  estate  at  less  than  its  full  trated  by  the  cases  above  cited,  an<l 

amount,  he  can  not  retain  the  benefit  also  by  those  following.     Robinson  v. 

of  the  discount,  but  can  onlv  credit  Robinson,  I  Do  G.  M.  &  O.  247,  23C, 

himself  with  the  sum  actually  paid.  257;    Ji^x  parte  Geaves,   8    Id.   231; 

Pooley  v.  Quilter,  2  De  G.  &  J.  327;  Lloyd  v.  Attwood,  3  Do  G.  &  J.  C14; 

4  Drew.  184;  Fosbrooke  v.  Balguy,  1  General  Exch.  B'k  v.  Horner,  L.  R., 

My.  &  K.  226;  see  ante,  §959.     Using  9  Eq.  483;  Whitney  v.  Smith,  Id.,  4 

trust  money  in  the  trustee's  own  busi-  Ch.  513  (a  trustee  who  also  acted  as 

ness,  in  trade  or  mercantile  adven-  solicitor  in  a  transfer  of  certain  trust 

tures,  in  stock  speculations,  in  buying  property,   can  not  be    charged  with 

and  selling  land,  and  the  like,  is  a  prolits  which  he  made  as  acting  solic- 

breach  of  trust.     Docker  v.  Somes,  2  itor);  Ellis  v.  Barker,  Id.,  7  Ch.  104; 

My.  &  K.  C55;  WiUett  v.  Blanford,  1  Parker  v.  McKenna,  Id.    10  Id.  96; 

Hare,  253;  Heathcote  v.  Hulme,  1  J.  Albion  etc.  Co.  v.  Martin,  Id.   1  Ch. 

&  W.   122;  Moons  v.  Do  Bemales,  1  D.  580;  In  re  Imperial  Land  Co.,  Id., 

Buss.  301 ;  San  Diego  V.  San  Diego  etc.  4  Id.  566;  Land  Credit  Co.   v.   Lord 

U,  R.,  44  Cal.  100,  112-110;  Pago  v.  Fermoy,  Id.,   8  Eq.  7;  Williams   v. 

Nagleo,  0  Id.  241;  Gunter  v.  Janes,  Powell,  15  Beav.   461;  Sweet  v.  Jcf- 

9   Id.   043,   600-602;  Commonwealth  fries,  07  Mo.  420;  Vason  v.  Bcall,  58 

V.  McAlister,  28  Pa,  St  480.  Ga.  500;  O'Halloran  v.  Fitzgerald,  71 

The  X)enalty  for  a  violation  of  this  111.   53;  Robei'ts  v.   Moseley,  64  Mo, 

duty  may  bo  imposed  in  any  form  nee-  507;  Fulton  v.   Whitney,  GO   N.   Y. 

essary  to  a  complete  indenmification  548;  5  Hun,  16;  Fast  v.  McPherson, 

of  the  beneficiary.     Whero  the  trus-  98  III.  406;  Coltrane  v.  Worrell,  30 

teo  has  used  trust  funds  in  hia  own  Gratt.    434;   Morrow   v.    Salino   Co. 

business,   in  trade,    speculation,   has  Comm^rs,    21  Kans.    484;   Heath    v. 

made  profits,  acquired  property,  and  Waters,  40   Mich.    457;    Malono    v, 

the  like,  the  beneficiary  may,   if  he  Eelley,  54  Ala.  532  (both  profits  and 

elect,  claim  and  secure  the  advantage,  interest    not    permitted);    Kakcr    v. 

profits,   property,  etc.,  for   his   own  Disbrow,   18  Hun,   29;    Romaine  v. 

benefit.     If  the  gains,  profits,  or  ac-  Hcndrickson,  27  N.  J.  Eq.  102;  Blau- 

quisitions  of  such  dealings  can  not  be  veltv.  Ackerman,  20  Id.  141, 148, 149; 

ascertained  with  certainty,  the  trustee  Staats  v.  Bergen,  17  Id.  554,  502,  503; 

may  be  held  liable  to  pay  extra  inter-  Trull  v.  Trulf  13  Allen,  407;  Marsh  v. 

est,   and    even    compound    interest.  Ren  ton,  99  Mass.  132, 135;  Schicffelin 

The  beneficiary  is  not,  however,  per-  v.  Stewart,  1  Johns.  Ch.  620;  Gilman 

mittcd  to  claim  both  profits  and  inter-  v.  Gilman,  2  Lans.  1 ;  Diffenderfifer  v. 

est;  lie  is  required  to  elect  between  Winder,  3  Gill  &  J.  311;  Chapman 

the  two.     Finally,  if  the  trustee  uses  v.  Porter,  69  N.  Y.  276;  Barnes  v. 

trust  funds  for  such   improper  pur-  Brown,  80  Id.  527,  535;  Duncomb  v. 

poses,  and  loses  them  in  any  manner,  N.  Y.  etc.  R.  R.,  84  Id.    190;  Davis 

ho  will  be  obliged  to  make  up  the  loss  v.  Rock  Creek  etc.  Co.,  55  Cal.  359; 

to  an   extent  sufficient  to  give  the  Chamberlain  v.  Pacific  Wool  etc.  Co., 

l>cneficiary  complete  indemnity,  not  54  Id.  103;  and  see  cases  in  the  two 

only  for  the  principal,  but  also  for  the  following  notes, 
income  or  interest  which  ought  to 
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includes  not  only  the  intentional  use  of  trust  funds  in  tbe  trus- 
tee's own  business,  it  prohibits  the  mixing  the  two  funds 
together  in  one  amount,  the  depositing  trust  moneys  in  his  own 
personal  account  with  his  own  moneys  in  bank,  borrowing  trust 
funds  or  going  through  the  form  of  borrowing  for  his  own  use, 
mingling  receipts  and  payments  of  trust  moneys  and  his  own 
moneys  in  his  books  of  account,  and  all  similar  modes  of  com- 
bining or  failing  to  distinguish  between  the  two  funds.  The 
trustee  may  not  thus  mingle  trust  moneys  with  his  own,  even 
though  he  eventually  accounts  for  the  whole,  and  nothing  is 
lost.  The  rule  is  designed  to  protect  the  trustee  from  tempta- 
tion, from  the  hazard  of  loss,  and  of  being  a  possible  defaulter. 
When  a  trustee  does  mingle  trust  moneys  with  his  own,  tbe 
right  and  lien  of  the  beneficiary  attach  to  this  entire  combined 
fund  as  security  for  all  that  actually  belongs  to  the  trust  estate. 
A  violation  of  this  duty  subjects  the  trustee  to  the  following 
liabilities:  (1)  If  the  mingling  is  followed  by  actual  loss,  acci- 
dental or  otherwise,  the  trustee  must  make  good  the  principal 
sum  lost,  together  with  interest,  and  perhaps  with  compound 
interest;  (2)  Where  there  has  been  no  positive  loss,  but  tbe 
whole  funds,  principal,  profits,  and  proceeds,  are  in  the  trustee's 
hands  in  their  mingled  condition,  the  burden  of  proof  rests 
upon  bim  of  showing  most  conclusively  what  portion  is  bis, 
and  whatever  of  the  mixed  fund,  including  both  profits  and 
principal,  he  can  not  thus  show  to  be  his  own,  even  though  it 
be  the  whole  mass,  will  be  awarded  to  the  beneficiary.  Tbe 
beneficiary  is  always  entitled  to  claim  and  receive  the  actual 
profits  when  they  can  be  ascertained;  (3)  If  it  is  difficult  to  dis- 
tinguish tbe  funds  so  as  to  tell  tbe  amount  of  profits  or  proceeds 
which  is  tbe  beneficiary's  share,  tbe  court  may  not  only  require 
tbe  trustee  to  restore  tbe  principal  which  he  has  appropriated, 
but  in  place  of  the  profits  may  compel  bim  to  pay  iuterest  c<:>m- 
pounded  with  rests  annual,  or  semi-annual,  or  even  more  fre- 
quent, as  tbe  extent  of  bis  bad  faith  may  seem  to  demand;  (4) 
Even  if  tbe  trustee  voluntarily  accounts  for  and  restores  all  tbe 
principal  tbat  he  has  mingled  with  bis  own,  the  court  will  at  all 
events  cbarge  him  with  interest  thereon.* 

^  It  sliould    be  observed  that  the  and  the  loss  may  have  been  the  result 

trustee    is   liable    for    trust    money  of  unforeseen,  inevitable  accident — be 

lost    v/hilo    mingled   with  bis   own,  is  still  liable,  since  he  is  engaged  in 

or    v/!)ilc    being  used    in    his     own  a  positive  violation  of  duty.     Lupton 

businccs,  no  matter  how  or  by  what  v.  White,  15  Ves.  432;  Hoatbcota  v. 

cause    the    loss    occurs.      Ho    may  Ilulme,   1  J.  &  W.    122;  Mason  v. 

have  used  the  utmost  care  and  pi-u-  Morley,  34  Beav.  471,  475;  Frith  v. 

duucu    in  conducting    the    business,  Cariland,  2  H.  ut  M  417;  PcuuoU  v. 
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§  1077.  (3)  The  Duty  not  to  Accept  any  Position  or 
Enter  Into  any  Relation,  or  Do  any  Act  Inconsistent  "with 
the  Interests  of  the  Beneficiary. — This  rule  is  of  wide  appli- 
cation, and  extends  to  every  variety  of  circumstances.  It  rests 
upon  the  principle  tbat  as  long  as  the  confidential  relation  lasts, 
the  trustee,  or  other  fiduciary,  owes  an  undivided  duty  to  his 
beneficiary,  and  can  not  place  himself  in  any  other  position 
which  would  subject  him  to  conflicting  duties,  or  expose  him  to 
the  temptation  of  acting  contrary  to  the  best  interests  of  his 
original  cestui  que  trust  The  rule  applies  alike  to  agents, 
partners,  guardians,  executors,  and  administrators,  directors 
and  managing  officers  of  corporations,  as  well  as  to  technical 
trustees.  The  most  important  phase  of  this  rule  is  that  which 
forbids  trustees,  and  all  other  fiduciaries,  from  dealing  in  their 
own  behalf  with  respect  to  matters  involved  in  the  trust,  and 
this  prohibition  operates  irrespectively  of  the  good  faith  or  bad 
faith  of  such  dealing.  It  is,  therefore,  a  gross  violation  of  his 
duty  for  any  trustee,  or  director,  acting  in  his  fiduciary  capacity, 
to  enter  into  any  contract  with  himself  connected  with  the  trust 
or  its  management;  such  a  contract  is  voidable,  and  may  be  de- 
feated or  set  aside  at  the  suit  of  the  beneficiary.  If,  however, 
the  trilstee's  act,  in  violation  of  this  rule,  is  not  done  in  bad 
faith,  and  the  beneficiary  has  received  any  benefit  therefrom, 
it  can  not  be  avoided  without  a  restoration  to  the  trustee  of 
what  has  thus  been  received.^    As  another  application  of  the 

DefTcll,  4  De  G.  M.  &  G.  372;  Ernest  will  be  proper  to  make  a  brief  quota* 

V.  Croysdill,  2  De  G.  F.  &  J.  175;  Ex  tiou  from  one  or  two  very  recent  cases. 

parte  Geaves,  8  De  G.  M.  &  G.  291;  In  Duncomb  v.  N.  Y.,  II.  &  N.  R.  IL, 

Cook  V.  Addison,  L.  R.,  7  Eq.  406,  U  N.    Y.    190,   198,  the  court  said: 

470  ("  it  is  a  well- fstabli shed  doctrine  **  It  is  not  intended  to  deny  or  ques- 

in  this  court,  that  if  a  trustee  or  agent  tion  the  rule  that,  whether  a  director 

mixc3  and  confuses  the  property  which  of  a  corporation  is  to  bo  called  a  trus* 

ho  hold.)  in  a  fiduciary  character  with  tee  or  not  in  a  strict  sense,  there  can 

his  own  proi^erty,  so  as  that  they  can  bo  no  doubt  that  his  ciiarautcr  is  iidu- 

not  be  separated  with  perfect  accu-  ciary,  and  that   he  falls  witliiu  the 

racy,   h3  is  liable  for  the    whole");  doctrine    by  ivhich    equity  requires 

WfKKlruff  V.  Boyden,  3  Abb.  N.  C.  29;  that  confidence  shall  not  be  abused 

Malouo  V.  Kellcy,  54  Ala.  532;  Davis  by  the  party  in  whom  it  is  reposed, 

V.  Coburn,  123  Mass.  377;  Marine  U*k  aud  which  it  enforces  by  imposing  a 

V.  Fulton  B'k,  2  Wall.  252;  Caso  v.  disability,  either  partial  or  complete, 

Abccl,  1  Paige,  393;  Utica  Ins.  Co.  v.  upon  such  party  to  deal  on  his  own  bc- 

Lynch,  1 1  Id.  620;  Mumford  v.  Mur-  half  in  respect  to  any  matter  iuvolv- 

ray,  G  Johns.  Ch.  1;  Kip  v.  Bank  of  ing  such  confidence.     Nor  is  it  at  ail 

N.  Y.,  10  Johns.  G3;  Comm.  v.  Mc-  questioned  that,   in  such  cases,   the 

Ali.ster,  23    Pa.   St.   480;  Gunter   v.  right  of  the  Ixjneficiary  or  those  claim - 

Jcncj,  0  Cal.  C43,  0GO-G02  (a  very  in-  ing  through  him  to  avoidance  does  not 

Btnictivc  case);  Livingston  v.  Wells,  depend  upon  the  question  whether  tlio 

8iS.  C  317.  trustee  in  fact  has  acted  fraudulently, 

^  iSiiico  Iho  applications  of  thio  duty  or  in  good  faith  and  honestly  (Davouo 

to   co.'poi'ation  directors  and  oClccrs  v.  Fanning,  2  Johns.  Ch.  230).     But 

aro  very  iir.portant  and  fi'equent,  it  the  rule  was  adopted  to  secure  justice, 
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general  doctrine,  a  trustee  is  bound  to  communicate  to  his 
beneficiary  any  knowledge  or  information  be  may  have  obtained 
affecting  the  beneficiary's  interests  so  far  as  they  are  embraced, 
in  or  depend  upon  the  trust  or  confidential  relation. 

§  1078.  4.  The  Duty  not  to  Sell  Trust  Property  to 
Himself  nor  to  Buy  from  Himself. — This  particular  duty 
has  already  been  fully  discussed.  It  has  been  shown  that 
where  a  trustee  deals  directly  with  his  beneficiary  by  way  of 
purchase  or  sale,  the  transaction  is  presumptively  invalid;  and 
that  where  a  trustee  with  authority  to  sell,  directly  or  indirectly 
purchases  the  property  for  himself  behind  his  beneficiary's  back, 
or  where  a  trustee  with  authority  to  buy,  purchases  the  prop- 
erty in  such  a  manner  from  himself,  in  each  case  the  transaction 
may  be  avoided  by  the  beneficiary,  unless  he  has  ratified  it  with 
full  knowledge  of  all  the  facts.' 

§  1079.  IV.  Breach  of  Trust  and  Liability  Therefor. — 
It  might  be  supposed  that  the  term  "  breach  of  trust"  was  con- 
fined to  willful  and  fraudulent  acts,  which  have  a  quasi  crim- 

not  to  work  injastice;  to  prevent  a  327;  Fulton  v.  Whitney,  66  Id.  548; 

wrong,  not  to  substitute  one  wrong  for  N.  Y.  Central  Ins.  Co.  v.  Nat.  Protec 

another;  and  hence  have  arisen  limita-  Ins.  Co.,  14  Id.  85;  St.  James*  Ch.  v. 

tions  upon  its  operation,  calculated  to  Ch.  of  the  Redeemer,  45  Barb.  33G; 

guard  it  against  evil  results  as  inequi-  Davis  v.  Kock  Creek  etc.  Co.,  55  Cal. 

table  as  tliose  it  was  designed  to  pre-  359;  Chamberlain  v.  Pac.   Wool  etc. 

vent.     Thus  the  beneficiary  may  avoid  Co.,    54  Id.    103;   San  Diego  v.   Sao 

the  act  of  the  trustee,  but  can  not  do  Diego  etc.  II.  R.,  44  Id.  100,  112-116; 

so  without  restoring  what  he  has  re-  Stewart  v.    Lehigh   VaL    R.    lU ,    9 

ceived  (York  Co.  V.Mackenzie,  8  Bro.  Vroom.   605;  Gardner  v.  Butler,    30 

P.  C.  42).     To  cling  to  the  fruits  of  N.  J.  Eq.  702;  Sweet  v.  Jcflfries,   67 

the  trustee's  dealing  while  seeking  to  Mo.  420;  Roberts  v.  Moscley,  64  Id. 

avoid  his  act;  to  take  the  benefit  of  his  507;  O'Halloran  v.  Fitzgeral<l,  71  lU. 

loan,  and  yet  avoid  and  reverse  its  53;  Fast  v.  McPherson,  98  Id.  496; 

security,  would  bo  grossly  inequitable  Morrow  v.   Saline  Co.  Comrn'ra,    21 

and   unjust."    The   court   held  that  Kans.  484. 

the  rule  does  not  apply  where -a  trus-        *  See  ant^y  §§  958-965;  1049-1052. 

tee  or  director  simply  takes  collateral  See,  also,  //*  re  Bloye's  Trust,  1  Macn. 

security  for  a  debt  justly  due  to  him,  &  G.   488;  Knight  v.  Marjoribanks,  2 

or  for  a  liability  justly  incurred  by  Id.  10;  Hickley  v.  Hickley,  L.  R.,  2 

him.     Sec,  also,  Barnes  v.  Brown,  80  Ch.  D.  190;  Ellis  v.  Barker,  Id.,  7  Ch. 

N.  Y.  527,  535,  per  Earl,  J.     The  fol-  104;  Boerum  v.   Schenck,  41  N.    Y. 

lowing  cases   illustrate   the    general  182  (when  a  trustee  to  sell  has  him- 

duty    in    its    various     applications:  self  purchased  the  trust  property,  the 

Alx;rdeen  R*y  v.  Bktikie,  1  Macn.  461;  mere  receipt  and  acceptance  of  the 

Lloyd  V.  Attwood,  3  De  G.  &  J.  614  proceeds    by  the  beneficiary  is  not 

(trustees  bound  to  give  full  informa-  such  a  ratification  as  will  prevent  him 

tion);  Imperial  etc.  Ass'n  y.  Coleman,  from  avoiding  the  sale);    Munn    v. 

L.  R.,  6  Ch.  558;  Flanagan  v.  Great  Berges,  70  111.  604;  Bush  v.  Sherman, 

West.  R'y,Id.,  7  Eq.  110, 123;  Albion  80  Id.    160;    Star  Fire  Ins.  Co.    v. 

etc.  Co.  V.  Martin,  Id.,  1  Ch.  D.  680;  Palmer,  41   N.  Y.    Super.   Ct.   267; 

Twin- Lick  Oil  Co.    v.   Marbury,    1  Spencer^s  Appeal,   80  ra.    St.    317; 

Otto,  587;  Rifiley  v.  Indianapolis  etc.  Tatum  v.  McLellan,  50  Miss.  1;  Union 

R.  R.,  62  N.  Y.  240;  Hoyle  v.  Platts-  Slate  Co.  v.  Tilton,  69  Me,  244;  James 

burgh  etc.  R.R.,  54  Id. 314, 328;  Butts  v.   James,   65  Ala.   525;  Higgins  v. 

V.Wood,  37  Id.  317;  Smith  v.  Lansing,  Curtiss,  82  111.  28;  Ferguson  v.  Low- 

22  Id.  520, 531 ;  Gardner  v.  Ogden,  Id.  ery,  54  Ala.  510. 
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ijal  character,  even  if  they  have  not  been  made  actual  crimes 
by  statute.  The  term  has,  however,  a  broader  and  more  tech- 
nical meaning.  It  is  well  settled  that  every  violation  by  a 
trustee  ^of  a  duty  which  equity  lays  upon  him,  whether  willful 
and  fraudulent,  or  done  through  negligence,  or  arisiDg  through 
mere  oversight  or  forgetfulness,  is  a  breach  of  trust.  The  term 
therefore  includes  every  omission  or  commission  which  violates 
in  any  manner  either  of  the  three  great  obligations  already  de- 
scribed :  of  carrying  out  the  trust  according  to  its  terms,  of  care 
and  diligence  in  protecting  and  investing  the  trust  property, 
and  of  using  perfect  good  faith.  This  broad  conception  of 
breach  of  trust,  and  the  liabilities  created  thereby,  are  not  con- 
fined to  trustees  regularly  and  legally  appointed;  they  extend 
to  all  persona  who  are  acting  trustees,  or  who  intermeddle  with 
trust  property.'  In  order  that  a  trustee  may  be  personally  liable 
for  a  breach  of  trust,  he  must  be  sui  juris* 

§  1080.  Nature  and  Extent  of  the  Inability.— It  has  al- 
ready been  shown  that  a  beneficiary  may  always  claim  and 
reach  the  trust  property  through  all  its  changes  of  form  while 
in  the  hand  of  the  trustee,  and  that  he  may  also  follow  it  into 
the  possession  and  apparent  ownership  of  third  persons,  until 
it  has  been  transferred  to  a  bona  fide  purchaser  for  valuable  con- 
sideration and  without  notice;  and  that  a  court  of  equity  will 
furnish  him  with  all  the  incidental  remedies  necessary  to  en- 
force his  claim  and  to  render  it  efifective."  In  addition  to  this 
claim  of  the  beneficiary  upon  the  trust  estate  as  long  as  it  ex- 
ists, the  trustee  incurs  a  personal  liability  for  a  breach  of  trust 
by  way  of  compensation  or  indemnification,  which  the  bene- 
ficiary may  enforce  at  his  election,  and  which  becomes  his  only 
remedy  whenever  the  trust  property  has  been  lost  or  put  beyond 
his  reach  by  the  trustee's,  wrongful  act.  The  trustee's  personal 
liability  to  make  compensation  for  the  loss  occasioned  by  a 
breach  of  trust,  is  a  simple  contract  equitable  debt.*    It  may 

1  Hackham  v.  Siddall,  1  Macn.  ft  y.  Swu-les,  2  Sm.  &  G.  219;  Fletcher 
G.  ($07;  Lord  v.  Wightwick,  4  De  G.  v.  Green,  33  Beav.  426;  aa  to  wrong- 
M.  &  G.  803;  life  Ass'n  of  Scotland  fol  investments  made  with  her  con- 
y.  SiddsJ,  3  De  G.  F.  ft  J.  68;  Pearce  sent,  see  Cocker  ▼.  Qoayle,  1  Rasa,  ft 
▼.  Pearce,  22  Beav.  1248;  Hennessey  v.  M.  535;  KeUaway  y.  Johnson,  5  Beav. 
Bray,  33  Id.  96.  319.    An  infant  is  not  in  general  liable 

'  Where  the  common  law  disabilities  for  a  breach  of  trust,  Whitmore  v. 
of  coverture  prevail,  a  married  woman  Weld,  1  Vem.  326, 328;  Hindmarsh  y. 
does  not  become  personally  liable  for  Southi^te,  3  Russ.  324;  unless  it  was 
her  breach  of  trust.  Underwood  y.  intentional  and  fraudulent,  Cory  v. 
Stevens,  1  Meriv.  712,  717;  Cresswell  Gertcken,  2  Madd.  40;  Wright  v. 
r.  Bewell,  4  Giff.  460;  Wainford  y.  Snowe,  2  De  G.  ft  Sm.  321. 
Heyl,  L.  R.,  20  Eq.  321;  although  "See  ante,  §§  1048-1058. 
her  separate  estate  might  be  liable  *  Vernon  v.  Vawdry,  2  Atk.  119; 
under  some  circumstances;  see  Brewer  Adey  y.  Arnold,  2  De  G.  M.  ft  G. 
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be  enforced  by  a  suit  in  equity  against  the  trustee  himself,  or 
against  his  estate,  after  his  death,  and  the  statute  of  limitations 
"will  not  be  admitted  as  a  defense  unless  the  statutory  language 
is  express  and  mandatory  upon  the  court.  The  amount  of  the 
liability  is  always  sufficient  for  the  complete  indemnification 
and  compensation  of  the  beneficiary.^ 

§1081.  Liability  among  CkKtrustees. — ^I  do  not  now 
speak  of  the  liability /or  the  acts  or  defaults  of  a  oo-trustee,  but 
assume  that  co-trustees  have  concurred  in  a  breach  of  trust. 
The  rule  is  firmly  settled  that  where  a  breach  of  trust  has 
affected  two  or  more  or  all  of  co-trustees  with  a  common  liabil- 
ity, they  are  liable  jointly  and  severally;  each  is  liable  for  the 
whole  loss  sustained  or  the  whole  amount  due,  and  a  decree  ob- 
tained against  them  jointly  may  be  enforced  against  any  one  of 
them.'    Wherever  two  or  more  co-trustees  are  thus  jointly  and 

432;  Lockhart  v.  Reilly,  1  Be  G.  &  De  G.  J.  &  S.  585;  Bostock  v.  Floyer, 
J.  464;  Obee  v.  Biahop,  1  De  G.  F.  &  L.  R.,  1  Eq.  26  (liable  for  frand  of  his 
J.  137;  Ex  parte  Blencowe,  L.  R.,  1  attorney);  Sutton  v.  Wilden,  Id.,  12 
Oh.  393;  Holland  v.  Holland,  Id.,  4  Eq.  373  (ditto);  Hopgood  ▼.  Parkin, 
Gh.  449;  Wynch  y.  Grant,  2  Drew.  Id.,  11  Ea.  74  (liable  for  the  negli- 
312;  Benbury  v.  Benbury,  2  Dev.  &  sence  of  nia  attorney);  In  re  Gra- 
Bat.  Eq.  235,238.  The  distinction  be-  bowski's  Settlement,  Id.,  6  Eq.  12 
tween  specialty  debts  and  simple  con-  (for  compound  interest);  Cook  v.  Ad- 
tract  debts  in  we  settlement  of  estates  dison,  id.,  ^*  Eq.,  466;  Beaty  v. 
being  generally  abolished  in  this  Gurson,  Id.,  7  Eq.  194;  Jacubs  v.  Ry- 
country,  the  liability  of  the  trustee  lance.  Id.,  17  Eq.  341;  Livingston 
may  properly  be  described  as  an  v.  Wells,  8  S.  C.  347;  Leedom  t. 
equitable  contract  liability  or  debt —  Lombaert,  80  Pa.  St.  381;  Brown  v. 
that  is,  an  equitable  liability  of  the  Lambert's  Adm'r,  33  Gratt.  256;  and 
same  nature  as  that  arising  from  see  cases  cited  under  the  last  pre- 
breach  of  contract.  ceding  paragraphs. 

'  The  general  doctrines  concerning       '  Wilson  v.  Moore,  1  My.  &  EL  126; 

the  trustee's  liability  for  profits,  for  Ljrse  v.  Kingdon,  1  Coll.  184,  188; 

interest,  simple  or  compound,  and  for  AttV-Gen.  y.  Wilson,  Cr.  &  Ph.  I, 

the  funds  lost  or  misapplied,   have  28;  Lawrence  v.  Bowie,  2  Ph.  140; 

been    stated  in  the  foregoing  para-  Fletcher  v.  Green,  33  Beav.  426;  Reh- 

graphs.    For  a  more  detailed  discus-  den  v.  Wesley,  29  Id.  213,  215;  Bur- 

sion  of  these  rules,  especially  as  to  in-  rows  v.  Walls,  5  De  G.  M.  &  G.  233; 

terest,  the  reader  must  be  referred  to  Wiles  v.  Gresham,  Id.  770;  Ex  parte 

the  various  treatises  upon  trusts.    As  Geaves,  8  Id.  291;  Lookhart  v.  Reilly, 

to  the  liability  of  the  trustee's  estate  1  Do  G.  &  J.  464;  Case  v.  James,  3  De 

after  his  death,  and  the  defense  of  G.  F.  &  J.  256;  Turauand  v.  Marshall, 

the  statute  of  limitations,  seeDevaynes  L.  R.,  6  Eq.  112;  Soulthorpe  v.  Tip- 

v.  Robinson,  24  Beav.  86;  Brittlebank  per,  Id.,  13  Id.  232;  Ashhnrst  v.  Ma- 

V.  Goodwin,  L.  R.,  5  Eq.  545;  Wood  son.  Id.,  20  Id.  225;  Ex  parte  Korris, 

V.  Weightman,  Id.,  13  Eq.  434;  Taylor  Id.,  4  Ch.  280;  Budge  v.  Gommow, 

v.Cartwright,Id.,14Eq.l67;  Burdick  Id.,  7  Id.  719;  Ellis  v.  Barker,  Id.,  7 

V.  Garrick,  Id.,  5  Ch.  233;  Stone  v.  Id.  104;  Evans  v.  Bear,  Id.,  10  Id.  76; 

Stone,  Id.,  5  Ch.  74;  Dixon  v.  Dixon,  Bntlcr  v.  Butler,  Id.,  5  Ch.  D.  554;  7 

Id.,  9  Ch.  D.  587;  Pinson  v.  Gilbert,  Id.  116;  In  re  Englefield  etc.  Co.,  Id., 

57  Ala.   35;    Rowe   v.   Bentley,    29  8  Id.  388;  Land  Credit  0>.  v.  Lord 

Gratt.   756.    As  to  the  liability  in  Ferm^,  Id.,  8  Eq.  7,  11,  13;  5  Ch. 

general,   see  Robinson  v.  Robinson,  763;  ^n  v.  Cary,  82N.  Y.  65;  Weet- 

1  De  G.  M.  &  G.  247  (for  interest);  jen  v.  Vibbard,  5  Hun,  265;  Heath  v. 

Att'y-Gen.  v.  Alford,  4  De  G.  M.  &  Waters,   40  Mich.  457    (where  one 

G.  843  (ditto);  Cesser  v.  B^ford^  1  trustee  deals  with    another   perwm 
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severally  liable  in  the  same  amount  for  a  breach  of  trust  which 
is  not  purely  tortious  in  its  nature — as  where  it  consists  in  a 
failure  to  carry  out  the  directions  of  the  trust,  or  a  failure  to 
make  proper  investments,  or  other  like  acts  of  omission  or  com- 
mission which  are  not  fraudulent,  or  do  not  involve  a  willful 
breach  of  good  faith — a  right  of  contribution  exists  among  them*- 
selves;  and  if  one  of  them  has  paid  the  amount  of  liability,  he 
may  enforce  a  contribution  from  the  others  in  a  suit  brought 
for  that  purpose.  In  such  oases,  upon  the  general  principles  of 
equity  pleading,  all  the  trustees  who  are  liable  should  be  joined 
as  defendants  in  a  suit  brought  by  the  beneficiary;  the  contribu- 
tion, however,  can  not  be  enforced  in  *  that  suit/    Where,  on 

whom  he  knows  to  be  also  a  trastee,  "Wheredamasesarerecoveredagainst 
in  Bach  a  manner  as  amounts  to  a  several  defen&nts  guilty  of  a  tort,  a 
breach  of  the  latter's  trust,  both  are  court  of  justice  will  not  enforce  a  con- 
a£fected  with  an  equitable  liability);  tribution  among  them;  but  here  is 
see,  also,  on  the  ^neral  subject  of  nothing  but  the  non-performance  of  a 
the  trustees'  liability,  Townley  v.  civil  obligation.  The  trustees  were 
Sherborne,  Brids.  Rep.  35;  Brice  v.  bound  to  convey;  a  loss  was  occasioned 
Stokes,  II  Yes.  §19;  2  Eq.  Lead.  Cas.  by  their  not  conveying,  and  they  were 
1738,  1748,  1791  (4th  Am.  ed.).  and  bound  to  make  good  that  loss.  The 
notes  of  the  English  and  American  liability,  therefore,  was  not  at  all  ex 
editors.  delicto.      He  goes  on  to  show  that 

^  This  rule  is  sometimes  laid  down  there  was  not  the  slightest  fraud  in 
in  the  broadest  terms^  as  though  the  the  defendants'  default,  and  they  were 
right  of  contribution  was  universal,  entitled  to  a  contribution.  The  whole 
existing  in  every  instance  of  liability  reasoning  indicates  the  ground  upon 
among  co-trustees  for  any  breach  of  which  the  right  of  contribution  is 
trust.  This  is  certainly  erroneous,  placed  to  be  the  absence  of  any  tor- 
since  the  distinction  mentioned  in  the  tious  character  in  the  defendants' 
text  is  clearly  made  by  the  decisions,  breach  of  trust  In  Sherman  v.  Par- 
The  general  language  of  judicial  opin-  ish,  53  N.  Y.  483,  489,  defendant  was 
ions  m  stating  the  rule  should  always  sued  for  an  alleged  breach  of  trust  in 
be  interpreted  by  the  facts  of  the  case  not  making  proper  investments.  The 
before  the  court.  It  has  also  been  court  held  that  the  fault,  if  any,  was 
said  that  the  defaultingtrustecs  should  entirely  that  of  the  defendant's  co- 
all  be  joined  as  defendants  in  a  suit  trustee,  who  was  not  made  a  party 
by  the  beneficiary,  in  order  that  the  defendant,  and  that  the  defendant 
contribution  among  them  might  be  was  not  at  all  liable.  Folger,  J., 
settled  and  enforc^  by  the  one  de-  added:  '*  It  is  quite  clear  that  if  de- 
cree. This  view  is  not  sustained  b^  fendant  had  been  held  to  answer  in 
the  decisions.  Many  of  the  authon-  the  first  instance  to  the  plaintiff,  be 
ties  which  recognize  the  right  of  con-  should  have  recompense  from  the  es- 
tribution,  declare  in  the  most  positive  tate  of  the  active  trustee,  contribu- 
manner  that  it  can  not  be  enforced  tion  from  that  of  the  co-trustee  equally 
among  the  defendants  in  the  suit  in  fault,  and  be  enabled  to  pursue  and 
brougnt  against  them  by  the  benefici-  recover  the  fund  in  the  securities  in 
ary.  Thetrue  reason  for  making  them  which  it  has  been  put."  He  goes  on 
all  parties  is,  that  they  may  be  oound  to  say  that  the  other  co-trustee  was  a 
by  the  decree  which  fixes  the  amount  necessary  party,  and  seems  to  inti- 
of  the  liability  for  which  they  mostcon-  mate  as  tne  reason,  that  the  court 
tribute.  See  Perry  on  Trusts,  §§  848,  might  by  its  decree  in  the  same  suit, 
'876.  The  leading  case  on  the  subject  adjust  the  rights  and  enforce  the  con- 
of  contribution  is  Lingard  v.  Bromley,  tribution  between  the  defendants 
1  Y.  &  B.  114,  117.  Two  trustees  themselves.  This  whole  statement  is 
were  sued  and  a  decree  was  obtained  an  obiter  dictum;  but  the  rule  which 
agaiustthem  jointly  for  not  conveying  it  lays  down  concerning  the  right  of 
certain  property.     The  M.  R.  said:    contribution  is  undoubtedly  correct 
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the  other  hand,  the  breach  of  trust  concurred  in  by  several  co- 
trustees is  tortious  in  its  nature,  as  where  it  is  actually  fraudu- 
lent, or  consists  in  an  intentional  misappropriation  of  trust 

funds  to  the  trustees'  own  use,  or  in  any  other  willful  violation 

of  good  faith,  or  perhaps  in  gross  and  culpable  negligence 

occasioning  a  loss,  there  is  no  right  of  contribution  among  the 
trustees;  the  beneficiary  may  at  his  election  sue  one  or  more  of 
the  wrong-doers  without  joining  all  who  are  liable.^ 

vhen  confined  to  such  cases  as  the  one  are  founded  upon  plain  and  settled 
then  before  the  court.  The  conclusion  principles:  ''It  was  then  ureed  that 
which  the  learned  judffe  reaches,  that  all  the  eoyeming  body,  at  least  all 
the  contribution  would  be  enforced  by  who  took  any  part  in  these  transac- 
the  decree  in  the  suit  brought  by  the  tions,  ought  to  m  co-defendants.  Upon 
beneficiary,  is  certainly  not  supported  this  point  also  Lord  Hardwicke's  aa- 
by  the  decUions  which  he  cites.  See,  thority  in  the  Charitable  Corporation 
also,  Coppard  v.  Allen,  2  Be  G.  J.  &  Case  (2  Atk.  400,  406)  is  of  the 
S.  173,  177}  pfr  Turner,  L.  J.;  Flet-  highest  value.  It  was  urged  that,  as 
cher  V.  Green,  33  Beav.  513,  515  the  injury  had  arisen  from  the  mis- 
(while  admittiDe  the  right  of  contri-  conduct  of  many,  each  ought  to  be 
bution,  expressly  holds  that  "the  answerable  for  so  much  only  as  his  par- 
equities  of  the  defendants  as  between  ticular  misconduct  had  occasioned;  but 
themselves  cannot  be  determined  in  Lord  Hard  wicke  said:  'If  this  doctrine 
this  suit"  brought  by  the  cestui  que  should  prevail,  it  is  indeed  laying  the 
trust);  Att*y-Gen.v.I)augars,  33  Beav.  axe  to  the  root  of  the  tree.  But  if 
621,  624  (same  rule);  Perry  v.  Knott,  upon  inquiry,  there  should  appear  to 
4  Id.  179,  180  (holds  that  all  the  de-  be  supine  negligence  in  all  of  them,  by 
faulting  trustees  should  be  made  par-  which  a  gross  complicated  loss  hap- 
ties,  not  because  contribution  could  pens,  I  will  ftever  determine  that 
be  enforced  in  this  suit,  for  it  could  they  are  not  all  guilty;  nor  will 
not;  "but  if  they  were  all  present,  I  ever  determine  that  a  court  of 
the  amount  due  would  be  settled  in  equity  can  not  lay  hold  of  evexy 
the  presence  of  all,  and  tn  a  subsequent  breach  of  trust,  let  the  person 
stdt  for  contribution,  the  amount  guilty  of  it  be  either  in  a  private  or  a 
would  already  have  been  conclusively  public  capacity.'  In  cases  of  this 
decided");  Pitt  v.  Bonner,  1  Y.  &  C.  Kind,  where  the  liability  arises  from 
Ch.  670  (a  contribution  as  to  costs  by  the  wrongful  act  of  the  parties,  each 
the  defendants  was  decreed  by  consent  is  liable  tor  all  the  consequences,  a$id 
of  the  parties  on  motion  in  the  same  there  is  no  contribution  between  them, 
suit);  Wilson  v.  Goodman,  4  Hare,  and  each  case  is  distinct,  depending 
54;  MuDch  v.  Cockerell,  8  Sim.  219  upon  the  evidence  against  each  party, 
(all  the  defaulting  trustees  are,  in  It  is,  therefore,  not  necessary  to  make 
ceneral,  necessary  parties  defendant  all  parties  who  may  more  or  less  have 
in  a  suit  for  a  breach  of  trust) ;  Priest-  joined  in  the  act  complained  of;  nor 
man  v.  Tindall,  24  Beav.  244;  Bay-  would  any  one  derive  any  advantage 
nard  v.  WooUey,  20  Id.  583;  Birks  v.  from  their  being  all  made  defendants, 
Micklethwait,  33  Id.  409.  because,  as  the  decree  would  be  gen- 
'  In  Att'y-Gen.  v.  Wilson,  Cr.  &  Ph.  eral  a^^ainst  all  found  to  be  guilty  of 
1,  28,  a  suit  was  brought  against  a  the  cnarge,  it  might  be  executecl 
portion  of  a  body  of  trustees  who  had  against  any  of  them.  It  is  evident 
been  guilty  of  a  willful  misappropria-  that  Lord  Hardwicke,  in  the  case  of 
tion  of  trust  funds,  and  of  gross  negli-  the  Charitable  Corporation,  considered 
gence  in  the  management  of  the  trust  that  each  defendant  would  be  liable  for 
estate.  The  objection  was  urged,  each  transaction  in  which  he  had  been 
with  great  earnestness,  that  all  the  a  party."  He  also  cites  Att*y-Gen. 
wrong-doing  trustees  should  have  been  v.  Brown,  1  Sw.  265,  decided  by 
made  .defendants,  and  that  the  suit  Lord  Eldon  as  sustaining  his  ooncln- 
could  not  be  sustained  against  a  part  sion.  The  same  distinction  was  rec- 
of  them  only.  Lord  Ck>ttenham  laid  ognized  and  followed,  and  declared  to 
down  the  rule  in  the  following  em-  be  the  well-settled  rule,  in  Cunninap- 
phatic  manner,  and  his  conclusions  ham  v.  Pell,  5  Paige,  CO?*  pet  Wu- 
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§  1082.  liiability  for  Co-Trustees.— -The  general  theory  of 
equity  is  that  each  one  of  several  trustees  has  the  same  rights  aa 
the  others  with  respect  to  the  possession,  control,  and  manage- 
ment of  the  trust  property.  It  follows  as  a  necessary  conse- 
quence of  this  conception,  and  the  general  rule  is  well  settled, 
that  each  trustee  is  generally  liable  only  for  his  own  conduct  in 
dealing  with  the  a£fairs  of  the  trust;  he  is  not  responsible  for 
the  acts  or  defaults — the  intentional  or  negligent  breaches  of 
trust — of  a  co-trustee,  in  which  he  has  not  joined  or  concurred, 
or  to  which  he  has  not  consented,  or  which  he  has  not  aided  or 
made  possible  by  his  own  negligence.^  Where  a  trustee,  who 
is  not  really  an  acting  one,  joins  merely  for  the  sake  of  con- 
formity, with  his  co-trustees  who  are  acting,  in  receipts  given 
for  money,  he  is  not  liable  with  respect  to  such  money  to  the 
beneficiary.'  The  foregoing  statement  of  the  general  doctrine 
shows  that  a  trustee  is  not  absolutely  and  under  all  circum- 
stances free  from  liability  with  respect  to  his  co-trustees.  A 
trustee  is  responsible  for  the  willful  or  negligent  wrongful  acts 

worth,  Ch.,  and  in  Heath  v.  Erie  E.  R.  and  see  Mendes  v.  GuedaUa,  2  J.  &  H. 

Ck>.,  8  Blatch.  347;  Smithy.  Bathbun,  259;  Oottam  v.  East.  Cos.  IVy,  1  Id. 

22  Hun,  150.  243;  Trutch  v.  Lamprell,  20Beav.  HG; 

*  Towxdey    v.    Sherborne,    Bride.  Baynard  v.    WooUey,   20   Id.    583; 

Rep.  35;  Brice  v.  Stokes,  11  Ves.  319;  Griffiths  v.  Porter,  25  Id.  236;  Eager 

2  Eq.   Lead.   Gas.    1738,  1748-1790,  v.  Barnes,  31  Id.  579.     It  seems  to  be 

1791-1805  (4th  Am.  ed.)    The  Enc-  settled  in  New  York  that  where  per- 

lish  and  American  authorities  are  col-  sons  are  at  once  executors  and  trus« 

lected  in  the  editor's  notes.    Derbi-  tees,  the  liability  of  one  for  the  acts 

shire  v.  Home,  3  De  G.  M.  &  G.  80  (not  of  the  other  is  the  same  as  in  the  case 

liable  for  moneys  which  come  into  the  of  executors;  that  each  is  liable  only 

hands  of   a  co-trustee) ;    Paddon  v.  for  his  own  acts,  and  can  not  be  made 

Richardson,  7  Id.  563  (money  having  responsible  for  the  default  of  another, 

been  loaned  to  a  co- trustee  in  pursu-  unless  he  in  some  manner  aided  or  con- 

ance  of  express  directions  of  the  trust,  currcd  therein.  Ormiston  v.  Olcott,  84 

tlie  omission  of  the  other  trustee  to  N.  Y.  339,  346,  citing  Sutherland  y. 

compel  its  repayment,  did  not  render  Brush,  7  Johns.  Ch.  17,  22;  Monell  v. 

that  other  trustee  liable  for  its  loss,  Monell,  5  Id.  283;  Manahan  v.  Gib- 

in  the  absence  of  any  misconduct  on  bona,  19  Johns.  427;  Kip  v.  Deniston, 

his  part);  Barnard  v.  Bagshaw,  3  De  4  Id.  23;  Banks  v.  Wilkes,  3  Sandf. 

G.  J.  &  S.  355  (trustees  are  not  liable  Ch.  99;  and  disapproving  of  Bates  v. 

for  mooeys  which  a  co-trustee  gets  Underbill,  3  Redf.  365. 
into  his  possession  without  their  con-       *  Brice  v.  Stokes,  11  Ves.  319,  324; 

sent  or  Knowledge  and  by  a  fraud  Walker  v.  Symonds,  3Sw.  1,  63;  Gray 

upon  them);  Lana  Credit  Co.  v.  Lord  v.  Reamer,  11  Bush,  113;  Sinclair  v. 

Fermoy,  L.  R.,  6  Ch.  763,  reversing  Jackson,  8  Cow.  543;  Peter  v.  Bev- 

S.  C,  8  Eq.  7  (a  director  is  not  liable  erly,  10  Peters,  631, 562;  1  How.  (U.S.) 

for  a  breach  of  trust  by  the  other  di-  134;  Taylor  v.  Benham,  5  How.  U.  S.) 

rectorsof  which  he  had  no  knowledge);  233;  but  he  must  prove  affirmative- 

Cargill  V.  Bower,  L.  R.,  10  Ch.  D.  ly  that  he  acted  only  for  the  sake  of 

502,  514  (a  director  of  a  company  is  conformity;  and  even  then  be  will  be 

not  liable  for  a  fraud  committed  by  liable  if  he  negligently  permit  his 

his  co-directors,  unless  he  has  either  co-trustee  to  retain  the  trust  money 

authorized  it  or  tacitly  permitted  it);  for  his  own  usep,  or  to  deal  with  it  in 

Williams    v.    Nixon,   2    Beav.    472;  violation  of     the    trust.      Brice    v. 

Att'y-Gen.  v.  Holland,  2  Y.  &  C.  Ex.  Stokes,  supra;  Ingle  v.  Partridge,  32 

683;  Kip  v.   Deniston,  4  Johns.  23;  Beav.  661. 
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or  omissions — ^breaches  of  trust — of  his  co-trustee  to  wbicb  be 
consented,  or  wbicb  by  bis  own  negligence  he  made  it  possible 
for  bis  co-trustee  to  commit.  Every  trustee  is  of  course  liable 
for  tbe  defaults  of  bis  co-trustee  in  wbicb  be  bas  joined  or  con- 
curred, but  bis  liability  tben  arises  from  bis  own  actual  breacbes 
of  trust,  and  not  from  those  of  his  fellow-trustee.  **  With  re- 
spect to  tbe  liability  of  a  trustee  for  tbe  acts  of  a  co-trustee, 
tbere  are  three  modes  in  which  be  may  become  liable  according 
to  tbe  ordinary  rules  of  the  court.  First,  where  one  trustee  re- 
ceives trust  money  and  hands  it  over  to  a  co-trustee  without  se- 
curing its  due  application.  Secondly,  where  he  permits  a  co- 
trustee to  receive  trust  money  without  making  due  inquiry  as 
to  bis  dealing  with  it.  Thirdly,  where  be  becomes  aware  of  a 
breach  of  trust,  either  conunitted  or  meditated,  and  abstains 
>  from  taking  tbe  necessary  steps  to  obtain  restitution."  It  thus 
\  appears  that  the  consent  to  a  co-trustee's  breach  of  trust  need 
;  not  be  express;  it  may  be  implied  from  tbe  trustee's  conduct  in 
refraining  from  taking  reasonable  and  necessary  steps  to  pre- 
vent or  repair  the  loss.^  In  applying  this  general  rule  some  of 
tbe  American  decisions  do  not  hold  trustees  to  quite  so  rigid  a 
responsibility  for  mere  omissions  to  interfere  with  the  wrongful 
acts  of  their  fellows,  as  is  done  by  tbe  English  cases;  but  there 
does  not  appear  to  be  any  substantial  difference  in  the  modes  of 
formulating  tbe  doctrine  by  the  courts  of  tbe  two  countries. 

§  1083.  The  Benefidazy  Acquiescing  or  Ck>nourring. — 
A  beneficiary  who,  subsequently  to  a  breach  of  trust,  acquiesces 
in  it,  can  not  maintain  a  suit  for  relief  against  those  who  would 
otherwise  have  been  liable.    Tbe  acquiescence,  in  order  to  pro- 

^  See  anUy  %  1060,  as  to  negligent  v.  Clark,  8  Id.  152;  Monell  v.  Monell, 

surrender  of   entire  control  to  a  oo-  5  Johns.  Ch.  2^3,  296;  Ebnendorf  v. 

trustee.     Wilkins  v.  Hogg,  S  Jar.  N.  Lansing,  4  Id.  562;  Bimks  v.  Wilkes, 

S.  25;  French  v.  Hobson,  9  Ves.  103;  3  Sand?.  Ch.  99;  Mesick  v.  Mesick,  7 

Brice  v.  Stokes,  11  Id.  319,  324;  Ho-  Barb.  120;  Smith  v.  Rathbun,  22  Hon, 

vey  V.  Blakeman,  4  Id.  596;  Sadler  v.  150;  Bates  v.  Underbill,  3  Redf.  365; 

Hobbs,  2  Bro.  Ch.  114;  Boiardman  v.  Schenck  y.  Schenck,  ICE.  Green, 

Mosman,  1  Id.  68;  Joy  v.  Campbell,  1  174;    Irwin's  Appeal,   11  Casey  (35 

Sch.&Lef.328,341;BroadhurBtv.Bal-  Pa.  St.),  294;  Ducommun's  Appeal,  5 


guy,  1  Y.  &  C.  16;  Hanbury  v.  Kirk-  Harris,  268;  Jones's  Appeal,  8  Watts  & 
land,  3  Sim.  265;  Mucklow  y.  Fuller,  S.  141,  147;  Pirn  v.  Downing,  11  Sera. 
Jac.    198;  Booth  v.   Booth,   1  Beav.    &  R.  66;  Waynum  v.  Jones,  4  Md. 


125;  Styles  v.  Guy,  1  Macn.  &  G.  Ch.  500;  Ringgold  y.  Ringgold,  1  Har. 
422,  430;  Burrows  y.  Walls,  5  De  G.  &  G.  11 ;  Latrobe  y.  Tieman,  2  Md.  Ch. 
li.  &  G.  233;  Thompson  y.  Finch,  8  474;  Maccubbin  y.  Cromwell's  Ex'rs, 
Id.  560,  563,  564;  22  Beav.  316;  Ex  7  Gill  &  J.  157;  Worth  y.  McAden,  1 
parte  Geayes,  8  De  G.  M.  &  G.  291 ;  Dey.  &  Bat.  Eq.  199;  Graham  y. 
Case  V.  James,  3  De  G.  F.  &  J.  256;  Dayidson,  2  Id.  155;  Taylor  y.  Roberts, 
Mendes  y.  GuedaUa,  2  J.  &  H.  259;  3  AU.  83,  86;  Royall's  AdmV  y.  Mc- 
Kvans  y.  Bear,  L.  R.,  10  Ch.  76;  Lewis  Kenzie, 25 Id.  363;  Hall  y.  Carter, 8Ga. 
V.  Nobbs,  Id.,  8Ch.  D.  591,  594;  Spen-  388;  State  y.  Guilford,  15  Ohio,  593; 
cer  y.  Spencer,  11  Paige,  299;  Olark  Edmonds  y.  Crenshaw,  14  Peters,  166. 
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dace  this  effect,  must  take  place  with  full  information  bv  the 
beneficiary  of  all  the  facts,  and  with  full  knowledg^e  of  his  legal 
rights  arising  from  those  facts;  in  short,  it  must  have  all  the 
requisites  of  an  acquiescence  heretofore  described,  to  defeat  the 
liability  of  a  defaulting  fiduciary.^  Although,  in  general,  lapse 
of  time  is  not  a  defense  to  the  beneficiary's  right  of  action,  yet 
a  g^eat  delay  after  knowledge  of  the  breach  of  trust  may  be  a 
bar.  If  a  cestui  que  irusi  is  a  party  to,  or  concurs  in,  or  even 
assents  to,  a  breach  of  trust  by  the  trustee,  he  debars  him- 
self thereby  of  all  claim  for  relief.' 

§1084.  Third.  The  Trustee's  Compensation  and  AUow- 
anoes. — ^It  is  the  well-settled  doctrine  of  the  English  equity,  that 
the  trustee's  office  is,  as  a  rule  of  law,  wholly  gratuitous.  In  the 
absence  of  a  provision  for  compensation  contained  in  the  instru- 
ment creating  the  trust,  he  is  not  entitled  to  make  any  charge 
for  bis  services,  trouble,  or  loss  of  time,  even  though  great  ad- 

^  See  antfi  §§964,  965;  Walker  v.  the  beneficiary.  March  v.  Russell,  3 
Svmonds,  3  Sw.  1,  64;  Wedderbum  v.  My.  &  Cr.  31;  Lloyd  v.  Attwood,  3 
Wcdderbum,  4  My.  &  Cr.  41 ;  Munch  Do  G.  &  J.  614;  Aveline  v.  Melliuish,  2 
V.  Ckxikcrrell,  5  Id.  178;  Cockerell  v.  DeG.  J.  &  S.  288;  Farrant  v.  Blanch- 
Gholmeley,  1  Rubs.  &  M.  418,  425;  ford,  1  Id.  107,  119,  120;  Williams 
Strange  v.  Fooks,  4  Giff.  408;  Bur-  v.  Reed,  3  Mason,  405;  Bond  v.  Bond, 
rows  V.  Walls,  5  De  G.  M.  &  G.  233;  7  Allen,  1;  Negley  v.  Lindsay,  67 
life  Ass'n  y.  Siddal,  3  Be  G.  F.  &  Pa.  St.  217;  Cumberland  Coal  Co.  v. 
J.  58,  74;  Farrant  v.  Blanchford,  1  Sherman,  20  Md.  117. 
DeG.  J.  &  S.  107,  119,  120;  Aveline  *  Mere  knowledge,  however,  of  a 
V.  Melhuish,  2  Id.  288;  Zambaco  v.  breach  of  trust,  is  not  an  assent,  much 
Cassavetti,  L.  R.,  11  £q.  439;  Slee-  less  a  concurrence.  Brice  v.  Stokes,  11 
man  v.  Wilson,  Id.,  13  £q.  36;  Jones  Ves.  319;  Walker  v.  Symonds,  3  Sw. 
V.  Higgins,  Id.,  2  £q.  638;  Clark  v.  1, 64;  March  v.  Russell,  3  My.  &Cr.  31; 
Clark,  8  Paige,  152;Bank8  v.  Wilkes,3  Life  Ass'n  etc.  v.  Siddal,  3  Do  G.  F. 
S£uif.Ch.99;Monellv.  Monell,5Johns.  &  J.  58,  61;  Phipps  v.  Lovegrove,  L. 
Ch.  283;  Jones's  Appeal,  8  Watts  &S.  R.,  16  £q.  80;  Town  of  Verona  v. 
141,  147;  Pirn  v.  Downing,  11  Serg.  &  Peckham,  66  Barb.  103.  Where  there 
R.  66;  Wayman  v.  Jones,  4  Md.  Ch.  are  several  beneficiaries  and  one  of 
500;  Ringgold  v.  Rinffcold,  1  Harr.  them  takes  a  part  in  a  breach  of  trust, 
&  G.  11;  State  v.  GuUtord,  15  Ohio,  whereby  a  loss  is  occasioned,  bis  in- 
593;  Royall's  Adm'r  v.  McKenzie,  terest  in  the  trust  property  may  be 
25  Ala.  363.  Astodelay,  seeBrishtv.  reached,  retained,  and  applied  to 
Legerton,  2  De  G.  F.  &  J.  606;  Uod^-  make  good  the  loss  for  the  oencfit  of 
son  Y.  Bibby,  32  Beav.  221;  Clann<  the  other  beneficiaries;  and  this  equity 
carde  v.  Henning,  30  Id.  175;  Browne  extends,  not  only  to  the  interest  while 
V.  Cross,  14  Id.  105;  Obee  v.  Bishop,  in  the  hands  of  the  wrong-doing  cestui 
1  De  G.  F.  &  J.  137;  Scott  v.  Had-  gue  trusty  but  also  to  those  claiming 
dock,  11  Ga.  258.  it  under  or  through  him.     Woodyatt 

Acquiescence,  assent,  release,  and  v.  Gresley,  8  Sim.  180;  Priddv  v. 
like  acts,  in  order  to  be  operative,  Rose,  3  Meriv.  86;  Williams  y.  Allen, 
must  be  made  by  a  cestui  que  trust  who  32  Beav.  650;  and  see  Jacubs  v.  Ry- 
wsui  juris.  If  a  tnistee  relies  upon  lance,  L.  R.,  17  Eq.  341;  Butler  v. 
a  release  or  discharge  given  by  the  Carter,  Id.,  6  Eq.  276.  If  third  per- 
beneficiary,  it  is  incumbent  upon  the  sons  are  pju*ties  to  a  breach  of  Uust, 
trustee  to  show  that  he  gave  the  cestui  they  are  equally  liable  with  the 
que  trust  full  information  as  to  all  his  trustee.  Dixon  v.  Dixon,  L.  R. ,  9 
rights;  and  it  is,  in  fact,  a  part  of  Ch.  D.  587;  Rolfe  v.  Gregory,  11  Jur. 
the  trustee's  general  duty  to  impart  N.  S.  98;  Bridgman  v.  Gill,  24  Beav. 
Juiowledge  of  nis  own  legal  rights  to   302. 


664  EQUITY  jnQISPBUDENCE. 

Tantage  had  resulted  therefrom  to  the  beneficiaries.^  Where 
the  trustee  is  also  an  attorney,  and  aots  as  such  on  behalf  of  the 
estate,  he  is  even  not  entitled  to  full  costs  or  attorney's  fees  as 
against  the  cestui  que  trusty  but  can  only  be  allowed  for  costs 
actually  out  of  pocket,  or  disbursements.'  The  testator,  or  other 
person  who  creates  a  trust,  may  expressly  provide  for  a  salary 
or  compensation  of  any  form  to  be  paid  to  the  trustee,  and  such 
provision  will  be  binding  and  will  be  followed  by  the  courts.' 
This  stringent  and  certainly  unwise  rule  of  the  English 
equity  has  not  been  followed  in  the  United  States.  With  very 
few,  if  any,  exceptions  among  the  various  states,  trustees  as 
well  as  executors  and  administrators  are  allowed  compensation 
for  their  services;  in  most  of  the  states  the  right  to  the  compen- 
sation and  the  amount  of  it  have  been  fixed  by  statutory  legis- 
lation. Where  the  instrument  creating  the  trust  provides  that 
the  trustee  shall  have  a  compensation  for  his  services,  such  pro- 
vision will  be  enforced.  If  the  instrument  declares  the  rate  of 
compensation,  it  must  be  followed;  if  it  establishes  no  rate, 
the  trustee  is  entitled  to  a  reasonable  amount,  which  will  be 
ascertained  by  means  of  a  judicial  investigation  as  to  the  value 
of  his  services.*  Where  no  provision  is  made  by  the  creator  of 
the  trust,  the  trustee 'is  allowed  the  amount  fixed  by  statute;  or 
in  the  absence  of  statute  the  amount  determined  by  the  court 
to  be  reasonable  and  just.^ 

^  Even  a  settled  account  which  con-  Id.  332;  Ex  parte  Tomlmaon,  3  Do  G. 

tained  items  of  Buch  charges  would  F.  &  J.  745;  Smith  v.  Dresser,  L.  R., 

beset  aside.    Koblnson  v.  Pett,  3  P.  1  £q.  651;  In  re  \Vhitton*s  Trusts, 

Wms.  249;  2  Eq.  Lead.  Cas.  512,  514-  Id.,  8  Eq.  352;  Bowvcrv.  Griffin,  Id., 

537  (4th  Am.  Ed.);  note  of  English  9  Eq.  340;  In  re  Elliot's  Trusts,  Id., 

editor;  Ayliffe  v.  Murray,  2  Atk.  58;  15  Eq.  194;  Ex  parte  Angerstein,  Id., 

Barrett  v.  Hartley,  L.  K.,  2  Eq.  789;  9  Ch.  479;  Walters  v.  Woodbridge, 

the  court  will  sometimes,  however,  Id.,  7  Ch.  D.  504. 

make  an  allowance  for  compensation  '  Webb  v.  Earl  of  Shaftesbuiy,  7 

in  special  cases.    Forster  v.  Ridley,  Ves.  480;  Baker  v.  Martin,  8  Sim.  25. 

4  De  G.  J.  &  S.  452;  Marshall  v.  A  contract  for  compensation  between 

HoUoway,  2  Sw.  432;  and  see  Doug-  the  trustee  and  the  cestui  que  trutt 

las  V.  Archbutt,  2  De  G.  &  J.  148;  may  be  valid;  but  is  treateil  as  any 

Bainbricge  v.  Blair,  8  Beav.  588.  other  agreement  by  which  a  trustee  ob- 

^Oradock  v.  Piper,  1  Macn.  &  G.  tains  an  advantage  from  his  beneficiary 

6G4;    New  v.  Jones,  1  Id.   G68  n.;  — ^the  most  perfect  good  faith  is  re- 

Broughton  v.  Bi*oughton,  5  De  G.  M.  quired.  Moore  v.  Frowd,  3  My.  &  Cr. 

k  G.  160;  Gomley  v.  Wood,  3  Jc.  &^  45,  48;  Douglas  v.  Archbutt,  2  Do 

Lat.  G7S,  G88;  Mayer  v.  Galluchat,  G  G.  &  J.  148. 

Rich.   Eq.    1.    This  rule  is  applied  *  In  the  Matter  of  Schell,  53  N.  Y. 

also  where  the  legal  business  is  done  263,    2G5;    Meacham    v.    Stemcs,  9 

b^the  trustee's  partner,' who  is  not  P^ige,  398;  Wagsta£f  v.  Lowerre,  23 

himselfatrustee.   Lincoln  v.  Windsor,  Barb.  209. 

9  Hare,  158;  Christophers  v.  White,  ^  In  the  note  of  the  American  editor 

10  Beav.  523;  Lyon  v.  Baker,  5  De  G.  to  Robinson  v.  Pett,  2  Eq.  Lead.  Cas. 
&  Sm.  622.  With  regard  to  trustee's  512  538-600  (4th  Am.  cd.),  the  stat- 
costs,  SCO,  also.  King  v.  King,  I  De  G.  utes  of  the  various  states  and  the  de- 
k  J.  G63;  In  re  Woodbum  s  Will,  1  cisions  thereon  are  collected;  see  also 
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§  1085.  ADovranoea  for  Rcpenses  and  Outlays. — ^In  ad- 
dition to  his  compensation  in  this  country,  and  without  anj 
compensation  in  England,  the  trustee  is  entitled  to  be  allowed, 
as  against  the  estate  and  the  beneficiary,  for  all  his  proper 
expenses  out  of  pocket,  which  include  all  payments  expressly  au- 
thorized by  the  instrument  of  trust,  all  reasonable  expenses  in 
carrying  out  the  directions  of  the  trust,  and,  in  the  absence  of 
any  such  directions,  all  expenses  reasonably  necessary  for  the 
security,  protection,  and  preservation  of  the  trust  property,  or 
for  the  prevention  of  a  failure  of  the  trust.  He  is  also  entitled 
to  be  indemnified  in  respect  of  all  personal  liabilities  incurred 
by  himself  for  any  of  these  purposes.^  Where  a  trustee  properly 
advances  money  for  any  of  the  above-mentioned  objects,  so  that 
he  is  entitled  to  reimbursement,  he  also  has  a  lien  as  security 
for  the  claim,  either  upon  the  corpus  of  the  trust  property,  or 
upon  the  income,  as  the  case  may  be;  but  for  moneys  im- 
properly paid  there  is  no  lien.  Although  in  general  a  creditor 
who  advances  money  to  a  trustee  obtains  only  the  personal  lia- 
bility of  the  trustee,  and  has  no  demand  enforceable  against  the 
estate,  yet  if  the  expenditure  is  authorized,  and  the  loan  is 
necessary,  the  trustee  may,  at  the  time  of  procuring  the  ad- 
vance, whether  money  or  services,  by  an  express  agreement 
with  the  creditor,  make  the  demand  a  charge  upon  the  estate, 
apd  thus  create  a  lien  in  favor  of  the  creditor;  or  the  trustee 
may  so  deal  with  the  estate  in  the  first  instance  as  to  acquire  a 
lien  in  his  own  favor,  and  may  then  assign  such  lien  to  the  cred- 
itor.'   It  is  hardly  necessary  to  add  that  the  foregoing  rules 

Perry  on  Trusts,  §  918.     A  person  Gillan,  5  Hare,  1,  9;  Douglas  v.  Arch- 

who  is  both  executor  and  trustee,  is  butt,  2  De  G.   &  J.    148;  Benett  v. 

not  entitled  to  commissions  by  way  of  Wyndham,  4  De  G.  F.  &  J.  259  (in- 

compensatioa  in  both  capacities  on  demnity  against  liability);  Duncan  v. 

the  same  fund  for  the  same  time.  Findlatcr,  6  CI.  &  Fin.  894;  Hcriot's 

Hall  V.  Hall,  78  N.  Y.  535.     A  trustee  Hospital  v.  Ross,  12  Id.  607;  Mersey 

who  commits  a  breach  of  trust  is  not  Docks  Trustees  v.  Gibbs,  11  H.  L. 

entitled  to  commissions.  Singleton  y.  Gas.  686;  L.  R.,  1  H.  L.  93;  Jervis 

Lowndes,  9  S.  C.  465.  v.  Wolferstan,  L.  R.,  18  Eq.  18;  Kllig 

'  Ho  is  thus  entitled  to  be  allowed  v.   Naglee,   9    Cal.    683;    Beatty    v. 

for  proper  disbursements  occasiouod  Clark,  20  Id.  11,  30;  New  v.  NicoU, 

by  tne  necessary  employment  of  at-  73  N.  Y.  127. 

tomcys,  agents,  etc.,  Macnamara  v.        *In  New  v.  NicoU,  73  N.  Y.  127, 

Jones,  2  Dick.  587;  "  Every,  trustee  is  130,  131,  the  court  held,  per  Earl,  J. : 

entitled  the  necessary  and  proper  ex-  "Thcgeneral  rule  undoubtedly  is,  that 

penses  incurred  in  protecting  the  prop-  a  trustee  can  not  charge  the  trust 

erty  committed  to  his  care.     If  they  estate  by  his  executory  contracts,  un- 

have  a  right  to  protect  the  property  less  authorized  to  do  so  by  the  terms 

from  immediate  and  direct    injury,  of  the  instrument  creating  the  trust, 

they  must  have  the  same  riffht  where  Upon  such  contracts  he  is  personally 

the  injury  threatened  is  indirect  but  liable,  and  the  remedy  is  against  him 

probable.     Bright  v.  North,  2  Phil,  personally.     But  there  are  exceptious 

210,  220,  per  I^rtl  Cottenham;  Wor-  to  this  general  rule.     When  a  trustee 

rail  V.  Harford,  8  Ves.  4,  8;  Fhcn<J  v.  is  authorized  to  moke  an  expenditure 
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concerning  eompensaiion,  allowances,  and  liens,  do  noi  apply 
to  trustees  in  invUum,  Since  their  paramount  duty  is  to  convey 
the  property  at  once  to  the  beneficial  owner,  they  are  clearly 
not  entitled  to  be  reimbursed  for  expenditures  made,  much  less 
to  be  allowed  compensation,  while  they  are  violating  this  obliga- 
tion. 

§  1086.  Fotirth.  Remo-val  and  Appointment  of  Trus- 
tees.—The  power  of  courts  of  equity  over  the  removal  and  ap- 
pointment of  trustees,  independently  of  any  statutory  authority, 
or  any  directions  in  the  instrument  of  trust,  is  well  established.^ 

aud  he  has  no  trust  fands,  and  the  ex-  King,  8  Hun,  4;  Worrall  v,  Harford, 
jwnditure  is  necessary  for  the  protec-  8  Ves.  4,  8;  Morison  v.  Morison,  7  De 
tion,  reparation,  or  safety  of  the  trust  G.  M.  &  G.  214;  Ex  parte  Chi^yendsAe, 
estate,  and  he  is  not  willing  to  make  4  Id.  19;  McNeUlie  y.  Acton,  id.  744; 
himself  personally  liable,  he  may  hy  Francis  v.  Francis,  5  Id.  108;  Leed- 
express  agreement  make  the  expendi-  ham  v.  Chawner,  4  K.  &  J.  458;  Ex 
turo  a  charge  upon  the  trust  estate,  parte  Rogers,  8  De  G.  M.  &  G.  271; 
In  such  acasehecould  himself  advance  Tennant  v.  Trenchard,  L.  R.,  4  Ch. 
the  money  to  make  the  expenditure,  637;  In  re  Leslie's  Trusts,  Id.,  2  Ch. 
and  he  would  have  a  lien  upon  the  trust  D.  185.  Notwithstanding  these  au- 
estate,  and  he  can  by  express  contract  thorities,  it  seems  to  be  held  in  Taylor 
transfer  this  lien  to  any  other  party  v.  Clark,  56  Ga.  309,  that  a  trustee 
who  may  upon  the  faith  of  the  trust  has  no  power  to  create  alien  upon  the 
estate  make  the  expenditure. "  It  was  estate  nor  upon  the  crops,  for  supplies 
further  held  that  where  there  was  no  furnished  necessary  to  produce  such 
original  agreement  giving  a  lien  to  the  crops;  and  in  Steele  v.  Steele's  Adm'r, 
creditor,  and  no  assignment  by  the  64  Ala.438,  that  a  trustee  can  not  create 
trustee  of  his  own  lien,  so  that  the  a  lien  in  favor  of  a  creditor  without 
creditor  merely  relied  upon  the  trus-  express  authority  given;  see  also  with 
tee's  personal  liability,  a  lien  upon  the  respect  to  the  general  subject  of  liens, 
estate  in  favor  of  the  creditor  could  Starr  v.  Moulton,  97  111.  525;  Robin- 
not  be  created  by  the  trustee's  mere  son  v.  Hersey,  60  Me.  225;  Bradbury 
subsequent  promise.  In  EUig  v.  Nag-  v.  Birchmoro,  1 17  Mass.  569,  580-582; 
lee,  9  Cal.  ^3,  it  was  held  that,  where  Rensselaer  etc.  R.  R.  v.  Miller,  47  Vt 
the  trustee  makes  advances  out  of  146;  Williams  v.  Smith,  10  R.  I.  280, 
his  own  funds  to  the  beneficiary,  with  283;  Ryder  v.  Sisson,  7  Id.  341 ;  Ferry 
the  understanding  that  he  should  v.  Laible,  27  N.  J.  £q.  146;  Kearney 
be  repaid  out  of  the  rents  and  profits,  v.  Kearney,  17  Id.  59;  as  to  the  effect 
he  obtains  a  lien  upon  the  future  in-  of  a  statute  giving  a  creditor  an  action 
come,  but  not  upon  the  corpus  of  the  at  law  for  services  rendered  to  the 
trust  property;  and  the  same  is  true  trust  estate,  see  Askew  v.  Myrick,  54 
of    necessary  advances  made  under   Ala.  30. 

like  circumstances  for  the  protection  ^  For  the  details  of  this  subject  the 
of  the  estate.  Beatty  v.  Clark,  20  reader  must  be  referred  to  treatises 
Cal.  11,  30,  shows  what  payments  upon  tnu^ts  cud  trustees.  The  power 
made  by  a  trustee  out  of  his  own  is  somewhat  discretionary,  and  each 
funds,  and  what  advances  made  to  case  must  largely  depend  upon  its  own 
him  by  third  persons,  can  be  an  equi-  circumstances.  The  settled  doctrines 
table  lien  upon  the  trust  property;  of  equity  are  fairly  summed  up  in  §§ 
namely,  if  the  payment  by  himself,  2279-2289  of  the  Civil  Code  of  Cali- 
or  the  loan  by  the  creditor,  was  not  fornia,  which  are  copied  from  the  cor- 
expressly  authorized  by  the  trust  in-  responding  §§  1208-1215  of  thepro- 
strument,  such  payment  or  loan  must  posed  New  York  Civil  Code.  These 
be  necessary  for  the  preservation  of  provisions  are  as  follows:  "§  2279. 
the  property,  or  to  prevent  a  failure  A  trust  is  extinguished  by  the  entire 
of  the  trusts.  Noyes  v.  Blakeman,  6  fulfillment  of  its  object,  or  by  such  ob- 
N.  Y.  567;  3Sanaf.  531;  Randall  v.  ject  becoming  impossible  or  unlawful." 
Dusenbury,  63  N.  Y.  645;  7  J.  &  S.  174  §  2280.  A  trust  can  not  be  revoked 
(39  N.  Y.    Super.   Ct.);  Stanton  v.    after  its  acceptance,  except  by  the 
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This  power  is  confined  to  oases  of  actual  express  trusts.  It 
can  not,  in  the  nature  of  things,  extend  to  implied  trustees,  or 
trustees  in  invUum;  nor  does  it  apply  to  those  persons  who 
stand  in  fiduciary  relations,  and  are  for  some  purposes  treated 
as  trustees.  A  court  of  equity  may  remove  a  trustee  on  his  own 
application  when  he  wishes  to  be  discharged;  and  it  may  and 
will  remove  a  trustee  who  has  permanently  changed  his  resi- 
dence to  another  country,  or  has  absconded,  or  has  been  guilty 
of  some  breach  of  trust  or  violation  of  duty,  or  has  become  iu- 
solvent,  or  is  incapable  through  age  or  other  infirmity  of  per- 
forming the  trust  duties.  The  exercise  of  this  function  by  a 
court  of  equity  belongs  to  what  is  called  its  90und,  judicial  din- 
crelion,  and  is  not  controlled  by  positive  rules,  except  that  the 
discretion  must  not  be  abused.^ 

§  1 087.  Appointment  otNevr  Trustees. — The  principle  has 
already  been  stated  that  an  express  trust,  validly  created,  shiiU 
not  fail  for  want  of  a  trustee.  Courts  of  equity,  therefore,  in- 
dependently of  statute,  possess  the  inherent  power  and  juris- 

ooDsent  of  all  the  beneficiaries,  nnless  Wilcox,  38  Mich.  578;  /nre  Bernstein, 
a  power  of  revocation  is  reserved  in  3  Kedf.  20  (resignation);  North  Car. 
the  instmment  of  tmst.  '*§  2281.  R.  R.  v.  Wilson,  81  N.  C.  223;  Mc- 
The  office  of  a  tmstee  is  vacated  by  Pherson  v.  Cox,  6  Otto,  404;  Satter* 
his  death,  or  ))7  his  discharge.  §2282.  field  v.  John,  53  Ala.  127;  Farmers' 
A  tmstee  can  be  discharged  from  his  Loan  etc.  Co.  v.  Hughes,  18  N.  Y. 
trust  only  as  follows:  by  the  extinction  Sup.  Ct.  130  (removing  to  a  foreign 
of  the  trust;  by  the  completion  of  his  country);  Bloomer's  Appeal,  83  Pa. 
duties  under  the  trust;  by  such  means  St.  45;  Sparhawk  v.  Sparhawk,  1 14 
as  may  be  prescribed  by  the  declara-  Mass.  356;  Ketchum  v.  Mobile  etc. 
tion  of  tmst;  by  the  consent  of  the  R.  R.,  2  Woods,  532;  Scott  v.  Rand, 
benefieiary,  if  he  had  capacity  to  con>  118  Mass.  215;  In  re  Adams'  Tmst, 
tract;  bvthejud^ent  of  a  competent  L.  R,  12  Ch.  D.  634;  Ex  parte  Hop- 
tribunal,  in  a  direct  proceeding  for  kins.  Id.,  9  Ch.  506;  as  to  accepting 
that  purpose,  that  he  is  of  unsound  a  voluntary  resignation,  see  Wilkinson 
mind;  or  by  the  superior  court  [i,  e,,  v.  Parry,  4  Russ.  272,  276;  Coventry 
by  a  court  of  geneial  equity  jurisdic-  v.  Coventry,  1  Keen,  758;  Greenwood 
tion].  §2283.  The  court  may  remove  v.Wakeford,lBeav.576,581;Forshaw 
any  tmstee  who  has  violated  or  is  unfit  v.  Higginson,  20  Id.  485;  In  re  Stokes' 
to  execute  the  trust;  or  may  accept  Trusts,  L.  R.,  13  Eq.  333;  Chalmor  v. 
the  resignation  of  a  trustee.  §2287.  Bradley,  1  J.  &  W.  51,  68;  Cruger  v. 
The  court  ma^  appoint  a  tmstee  Halliday,  11  Paige,  314;  Shepherd  v. 
whenever  there  is  a  vacancy,  and  the  McEvers,  4  Jolms.  Ch.  136;  Diefen- 
declaration  of  trust  does  not  provide  dorf  v.  Spraker,  10  N.  Y.  246;  as  to 
a  practicable  method  of  appointment,  removal  in  general,  see  Forster  v. 
§  2288.  On  the  death,  renunciation,  Davies,  4  De  G.  F.  &^  J.  133, 138;  In  re 
or  discharge  of  one  of  several  co-tms-  Blanchard,  3  Id.  131 ;  Palairet  v. 
tees,  the  tmst  survives  to  the  others.  Carew,  32  Beav.  564,  567;  Crombes  v. 
§2280.  When  a  tmst  exists  without  Brookes,  L.  R.,  12  £q.  61;  In  re 
any  appointed  tmstee,  or  where  idl  the  Roche,  2  Dr.  &  War.  287,  and  In  re 
trustees  renounce,  die,  or  are  dis-  Watts's  Settlem.,  9  Hare,  106  (bank- 
charged,  the  court  must  appoint  an-  mptcy);  as  to  foreign  residence,  see 
other  tmstee.  The  court  may  in  its  Mennaird  v.Welford,  1  Sm.  &Gif.  426; 
discretion  appoint  the  original  num-  In  re  Biguold's  Trusts,  L.  R.,  7  Ch. 
ber,  or  any  less  number  oftrostees.'*   223;  Wimington  v.  Withington,  16 

»  People  V.  Norton,  9  N.  Y.  176;   Sim.  104. 
In  re  Oohn,  78  Id.  248;  Preston  v. 
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diction  to  appoint  new  trustees  whenever  such  action  is  neces- 
sary to  protect  the  rights  of  the  beneficiaries.  In  the  absence 
of  any  other  method  prescribed  by  the  instrument  creating  the 
trust,  a  court  of  equity  will  appoint  trustees  when  none  at  all 
have  been  named  by  the  creator  of  the  trust;  and  will  appoint 
new  trustees  when  those  originally  named  refuse  to  accept,  or 
when  a  vacancy  occurs  by  their  death,  resignation,  permanent 
residence  in  a  foreign  country,  or  removal  from  office,  as  here- 
tofore described.^  The  power  of  appointment  will  be  exer- 
cised on  behalf  of  a  beneficiary  who  has  a  real  interest,  even 
though  it  be  contingent.  Its  exercise,  as  in  the  case  of  re- 
moval, is  a  matter  of  sound  judicial  discretion.  In  filling  va- 
cancies, therefore,  the  court  is  not  necessarily  confined  to  the 
original  number  of  trustees.  In  the  appointment,  as  well  as  in 
the  removal  of  trustees,  the  court  keeps  in  view  and  endeavors 
to  accomplish  three  main  objects:  the  wishes  of  the  creator  of 
the  trust,  the  interests  of  aU  the  beneficiaries,  not  some  of  them; 
and  the  effectual  performance  of  the  trust.  Even  when  the 
power  of  appointment  is  conferred  by  the  instrument  of  trust 
upon  an  individual,  a  court  of  equity  may  control  its  exercise 
so  as  to  prevent  an  abuse  of  discretion.' 

1  Leggett  V.  Hunter,  19  K.  Y.  445,  Emmet  v.  Clark,  3  Oiff.  32,  35;  as  tl- 
459;/nreRobin8on,37ld.261;Qnack-  lustrations  of  appointments,  see  Ex 
enboss  v.  Southwick,  41  Id.  117;  In  re  parte  Countess  oi  Momington,  4  De 
Stevenson,  3  Paige,  420;  In  re  Van  G.  M.  &  G.  537;  In  re  Boyoe,  4  De 
Schoonhoven,  5  Id.  559;  Mask  ▼.  G.  J.  &  S.  205;  In  re  Price's  Trust,  L. 
Miller,  7  Baxt  527;  Green  v.  Black-  R.,  6  £q.  460;  Dodkin  v.  Bnmt,  Id., 
well,  31  N.  J.  £q.  37;  Att'y-Gen.  6  Eg.  580;  King  of  Hanover  ▼.  B'k 
v.  Barbour,  121  Mass.  568 ;  Ket-  of  ffngland,  Id.,  8  Eq.  350;  In  re 
chum  V.  Mobile  etc.  R.  B.,  2  Woods,  Raphaers  Trust,  Id.,  9  Eq.  233;  /n  re 
532;  Collier  v.  Blake,  14  Kans.  250;  Smirthwaite's  Trusts,  Id.,  11  Eq.  251; 
Millard  v.  Eyre,  2  Ves.  94;  Buchanan  In  re  Davis'  Trusts,  Id.,  12  Eq.  214; 
V.  Hamilton,  5  Id.  722;  Dodkin  v.  In  re  Stokes'  Trusts,  Id.,  13  Eq.  333; 
BruDt,  L.  R.,  6  Eq.  580;  Coombes  v.  In  re  Driver's  Settlement,  Id.,  19  Eq. 
Brookes,  Id.,  12  Eq.  61; /nr« Bignold's  352;  In  re  White,  Id.,  5  Ch.  698;  In 
Truste,  Id.,  7  Ch.  223;  In  re  Tempest,  re  Sparrow,  Id.,  5  Ch.  662;  In  re  Don- 
Id.,  ICh.  485.  The  court  doesnot  nee-  isthorpe,  Id.,  10  Ch.  55;  In  re  Rath- 
essarily  adhere  to  the  original  number,  bone,  Id. ,  2  Ch.  D.  483;  In  re  Dalgleish's 
but  may  appoint  more  or  less,  unless  Settlement,  4  Id.  143;  In  re  Lamotte, 
the  instrument  of  trust  expressly  re-  Id.,  4  Ch.  D.  325;  /ti  re Hodffson,  Id., 
quires  the  same  number  to  to  kept  up.  11  Ch.  D.  888;  In  re  Harford^  Trusts, 
In  re  Tunstall's  Will,  4  De  G.  &  Sm.  Id.,  13  Ch.  D.  135;  In  re  Liddiard,  Id., 
421 ;  D'Adhemar  v.  Bertrand,  35  Beav.  14  Ch.  D.  310. 
19;  In  re  Welch,  3  My.  &  Cr.  292;  Mil-  » BaUey  v.  Bailey,  2  DeL  Ch.  95. 
ler  V.  Priddon,  1  De  G.  M.  &  G.  335; 
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